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TO THE

HON. WILLIAM KENT, LL. 1)(
Dana Sm,—

I am sensible of a peculiar propriety in availing myself of your permission to
inscribe to you the following work. It embodies (in however imperfect a form) the
results of studies which received their earliest impulse and direction under the eye of
your venerated father, and it is chieﬂy designed for use in a profession, in the practical
duties of which I ﬁrst received irlstruction from yourself.

Knowing that, in you, pro

fessional eminence has ever been accompanied and adorned by the accomplishments of
literature, I feel the less hesitation in offering to your notice a work which, in its general
scope and bearing, belongs, perhaps, quite as much to the department of literature as
to that of law.

Knowing, too, that you are not one of those who, in their desire for

improvement, would dissever the science of jurisprudence from its close dependence on
the wisdom and learning of the past, I have hoped that you would not view with dis
. approbation or distaste the frequent references its pages contain to the lore of an almost

forgotten age.

But my highest satisfaction is in dedicating it to you, as a testimonial

of personal esteem and regard, and as an expression of my sense of the unvarying kind
ness I have ever experienced at your hands.

VVith every wish for your future happiness, and with sentiments of the greatest
respect,
I remain faithfully,
Your friend and servant,
ALEX. M. BURRILL.
New-York, Dlc. 20th, 1950.

PREFACE.

'

Is the present edition of the following work, the author has merely endeavored to

ﬁll up more completely the outline of his plan, as explained in the original preface,
preserving throughout the double character of Dictionary and Glossary.
I. As a Dictionary, the work has been strictly conﬁned, as before, to the province of
deﬁnition; and, within this limit, ample materials for enlargement and improvement
have been found to present themselves. Considerable additions have been made

under both of the two leading divisions of subjects belonging to this department,
namely, technical words, or law terms, properly so called, and common words which
have been made the subjects of judicial deﬁnition, in the course of construing or

expounding written instruments.
In regard to the ﬁrst of these, little occasion has been found for special remark in
the appropriate deﬁnitions in each case,——technical words being almost in
variably understood in technical senses, and in accordance with certain ﬁxed rules,
derived, in most instances, from a long and uniform course of professional usage.
In regard to the deﬁnition of common words, however, the case has been somewhat
different, for reasons which may be now explained. The two great standards of
exposition, or guides to verbal interpretation, which have always been recognised and

followed by lexicographers in all languages, are—ﬁrst, etymology, as indicating the
origin and composition of words, and secondly, usage, as determined by the example
of the best authors. Etymology has always and deservedly been regarded as of the
highest value and service in deﬁnition. It presents on the faces of words, the ideas
they were purposely framed to express, and exhibits, in most cases with clearness, the
particular objects and reasons of their formation. It was said of the great Roman
jurist, Antistius Labeo, that he was thoroughly versed in these “ origins and reasons of
words,” and that he made effective use of this species of learning in unravelling many

complicated law questions.‘ But the meaning of words, however clearly indicated by
their etymology, is confessedly often affected and controlled by usage. Lapse of time,
especially of very long periods, has constantly the effect of introducing new senses, or
of modifying and extending the original and radical ones; and, in this way, words

sometimes come to be used in senses entirely at variance with their strictly appropriate
signiﬁcations. These senses become legitimated by use, and pass as current without
objection; but it is nevertheless true, as might (with some labor) be shown, that, in
many instances, they are obvious perversions of language, originating either in
ignorance or carelessness, and perhaps uncalled for by any real exigency.
' See the title-page.
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In the judicial exposition of ordinary words, the recognised standards and guides
are somewhat different. The courts look sometimes to their origin and reason, and
sometimes to their ordinary aeceptation as ﬁxed by popular usage, but more frequently

to the supposed intent of the parties (whether individuals or legislators) by whom
they are used. But this system of interpretation, however commendable on grounds
of principle, is sometimes unfortunate in its practical eﬁ'ects upon language, from its
natural tendency to introduce and cherish diversity of opinion, resulting, in some

instances, in poitive uncertainty and confusion.

The deﬁnitions of one or two ordi

nary words, intimately connected with important instruments in every day use, may be

selected as examples‘ of the tendencies just alluded to.
Indoraement is a word of the class already mentioned as carrying on their face the

true elements of their meaning, and requires nothing more than simple translation to
discover it. Respecting its origin and etymology, there can be no doubt. It isa
word of comparatively modern formation, growing out of the necessities attending the
use of written instruments during the middle ages, and rudely made up, in a law Latin

form, on the peculiar principle of the times—convenience and expressiveness, rather
than elegance.

The object and sole object of its formation obviously was, to express

the idea of a writing made upon the outside or back (in dorso) of another writing,
either as descriptive of its contents, or of some act done to give it legal effect, or done
in the course of giving it such effect. It was a term of practice, essentially directory
in its character, and suggesting at once the idea of the back of the writing as the place,
and the only place, where the additional writing was made, or was required to be made.
It was sometimes termed backing, and, in practice, was always (as it still is) carefully
conﬁned to the sense which the word backing more strikingly, perhaps, but not more
properly, conveys. It acquired new importance from being adopted at an early period
in mercantile law and practice, as descriptive of the act by which bills of exchange
and promissory notes acquired their peculiar and valuable quality of negotiabilityi

The back of the instrument was, for obvious reasons of convenience, appropriated to
the signature of the party who assumed a liability secondary to that of the maker or

drawer, and, from the uniformity of practice in this particular, soon had the eﬁ"ect of
giving to that party his distinctive name; so that the local position of the signature
came to express, in the briefest and clearest manner, the peculiar species of liability
which that signature carried with it. Here were additional reasons for adhering
strictly to the essential import of the word, as it has been, in fact, preserved in mercantile
usage, to this day. Notwithstanding these considerations, it has been judicially decided
that the word indoreement does not necessarily or exclusively import a writing on the

back or outside of a bill or note, but that it may be used to express a writing on the
inside or face. This was held in England as early as the year 1717, in a case’* which
is of considerable interest, as affording the means of tracing this material enlargement
of signiﬁcation to its source in fact. It seems that, according to a former practice of

the Bank of England, receipts- of money paid on the notes of the bank had been writ
ten on the back, and very properly termed indorsements. They afterwards introduced
the practice of writing them on the face of the notes, and thought proper to call them

indorsements, also, whether from ignorance or disregard of the meaning of the word, it
is not material to inquire. The prisoner, in the case just cited, was indicted for eras—
* Rex v. Bigg, 8 P. Wms. 419.

15m; 18, S. 0.
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ing such a writing on the face of a bank note, which was called in the indictment an
indorsement, and claimed to be within the statute declaring theerasure of indorse
ments on bank notes to be a felony.

The court held that, as the bank had called the

writing in question an indorsement, and as it had always been accepted and taken to
be such, it was within the words of the indictment, and they held the prisoner to be guilty.
VVhatever may be said of this decision, it is clear that the action of the bank in aﬁix
ing to the word in question a sense the very reverse of its proper meaning, was a per

version of language calculated to introduce confusion, by breaking down important and
long recognised distinctions of meaning.
Sign is another ordinary word intimately connected with the use of written instru
ments of every description. Like indorsenwnt, it claims a Latin origin and etymon,
but, unlike that word, its history goes back to a much higher antiquity—the practice
of the ancient Romans. Unlike that word, too, it has materially departed from its
original import, and a literal translation would scarcely be descriptive of its modern

use.

Its primary meaning is said to be, to write one’s name on paper, or to show or

declare assent or attestation by some sign or mark. There is no occasion, however,
for going beyond the practice of the Romans, with whom the word signare, from which
siyn is formed, signiﬁed to seal. In the times of the Saxons it was applied to the sign

of the cross aﬁixed to written instruments by the parties subscribing them. At what
particular period it acquired the sense of writing a name underneath or at the foot or
end of an instrument, it is not necessary to consider.

It is certain that the word has

long been ﬁxed in that sense, and is not now (either in its mercantile or popular accep
tation) used in any other. In construing the celebrated provision of the Statute of
Frauds in relation to promises and agreements of certain kinds, requiring a memorandum
or note in writing of the agreement, signed by the party to be charged, or his agent,
the court chose to adopt what has been termed the primary meaning of the word sign-,

and held it to be a suﬁicient compliance with the statute, if the name of the party to
be charged appeared in any part of the instrument, either at the top, in the middle or
at the bottom; and this exposition of the word has been settled by’ a long course of

decisions. On the revision of the statutes of New-York, in which the provision had
been literally copied from the English statute, the attention of the Revisers was directed
to this word signed, in connection with its judicial interpretation, and they seem to
have been struck with the vague and indeﬁnite character which it gave to the whole
provision, or as they themselves expressed it, “ the courts found themselves perfectly at

large as to what should be considered a signing.”

To prevent diﬁiculties of this sort

in future, or, in other words, to avoid the evils of so latitudiuary a construction of the
word, they proposed to strike it out altogether, and recommended in its place the use

of the word subscribed, respecting the meaning of which, as expressive of an actual
signing or under-writing, there could, it was thought, be no doubt, which recommenda

tion was adopted.

Notwithstanding this, however, when the new word came before

the Supreme Court for construction," it was treated as a synonyme of the word which

had been expungcd; and, adopting the view that there was no greater judicial effort
in enlarging the term subscribed into a secondary sense than had been made by their

predecessors upon the word signed, they actually construed it to mean as signed had
been construed,—writtcn on any part of the instrument, and held thatthe law was
* In Davis a. Shields, 24 Wendell’a R. 328.
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not changed by the revision. But this decision was very properly reversed by a higher
court, and the reversal has since been thoroughly_ sustained ;’* the court holding that

the word subscribed in the statute must be interpreted to mean an actual signing, in
writing, of the name of the party at the end of the contract or of the memorandum
thereof ; a sense, it may be remarked, not only demanded by the obvious etymology
of the word, but sustained by universal and unvarying usage.

Other examples might be adduced in illustration of the diﬂiculties sometimes
encountered in accepting judicial deﬁnitions of ordinary words; and the term ﬁxture

might also be referred to, as an instance of even a technical word, the import of which
has become involved in almost hopeless confusion, in consequence of too wide a
departure from the strictly appropriate meaning.
any further detail under this head.

But the limits of a preface forbid

II. As 9. Glossary, the work will be found to be enlarged considerably beyond its
original limits. In this department, the author has endeavored to keep closely in view
his primary design, to present as complete a collection as possible of technical terms
in other languages than English, which are so copiously scattered through the books

in ordinary professional use.

With this view, and in order to the more complete

elucidation of their meaning and application, he has freely resorted to the works from

which they were originally taken.

Several of these, including some which had not

been previously consulted, have been read in course, and an additional variety of terms
and illustrations have, by this means, been obtained from sources not ordinarily
accessible. From the same sources many other words have been extracted, not pro

perly falling under the denomination of law or technical terms, but a knowledge of
which has nevertheless been found essential to any satisfactory perusal of the works in
which they occur.

-

The archaeological character thus necessarily imparted to the work may, perhaps,
be considered by some readers an objection. In an age of new ideas and progressive
impulses like the present, in which the technicalities of the common law (hitherto the
principal source of our jurisprudence) have been made the object of especial attack
and condemnation, and strenuous (though not always judicious) efforts employed to

expunge from use even the traces and relics of the peculiar language in which those
technicalities have always been expressed, the utility of a work, the avowed object of
which is to preserve and perpetuate a knowledge of this language, may, perhaps, be
regarded as questionable.
There are considerations, however, which go to justify the author’s course even under
the circumstances mentioned. Not to dwell on the admitted fact, that the more rapid
the progress of change in any age, and the greater the number of words discarded from

use, from whatever cause, the more obvious the necessity of works expressly devoted
to their exposition—it may be doubted whether the present progressive tendencies of
things are destined to lead to permanent results of the kind which have been antici

pated.

It may be doubted whether works, like many referred to in the following

pages, which have left an indelible impression on the system to which they belong, are

really destined to the complete oblivion which has been predicted for them. But
however this may be, it, at least, will not be denied that a compilation claiming, like

' Davis 11. Shields, 26 WendelFs 11,341.

James 0. Patten, 2 Seldenﬁ R. 9, S. P.
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the present, to illustrate the language of law in general, would hardly be considered
true to its object, or complete in its design, unless it exhibited with clearness the con
nections which necessarily exist between the old law and the new, and kept open, with

all possible care, the paths to those “ fountains” of learning, from which the leading
minds of the profession have in all ages “ preferred” to draw.
So far as terms and phrases of the character just mentioned have been derived from
the civil law, their introduction into the present work, and even their somewhat minute

illustration in some instances, appear to rest on additional grounds of utility which may
secure them from objection. A marked feature of several of the reforms of the day
has been an inclination in favor of the ideas and methods peculiar to the civil law,

occasionally resulting in their formal adoption in practice.

It is clear that whatever

movements may tend to bring that system into a state of prominence which it has not
hitherto enjoyed in this country, must tend to the examination and study of its peculiar
fountains, also,—the collections of Justinian in their original languages. The fact that

the civil no less than the common law has always had its technical terms, expressed in
nearly the same language, must not be overlooked.

On the whole, the ultimate result

in prospect would appear to be not so much the extinction of the French and Latin of
the age of Britten and Fleta, as the creation of a new necessity for an acquaintance
with the Latin and Greek of the Lower Empire.
III. It remains to notice brieﬂy, in conclusion, the principal particulars in which the
work has, in the present edition, been enlarged.

As already intimated, many additional words have been extracted from the Corpus
Juris Civilis, especially from the Digests, Code and Novels. Among these, including,
in particular, such as are taken from the celebrated title of the Digests, De Verborum
Signiﬁcatione, will be found a variety of words which were made the subjects of deﬁ
nition and exposition by eminent Roman jurists. Several of these afford analogies of
value, especially in questions arising upon the equivalent words in English.
Under the head of Law Maxims, considerable additions will be found to have been

made. Those of the civil law have been chieﬂy taken from the title De Diversis
Regulis Jnris in the Digests. Those of the common law have been extracted from the
best authorities, and are illustrated in the same manner as in the ﬁrst edition. The
plan of distributing these maxims throughout the whole body of the work, in a charac
ter which renders them easy of reference, having been approved, has also been con

tinued without change.
Other additions comprise such as have been made from the laws of Scotland, France

and Spain, both ancient and modern.

The laws of Spain in particular, including what

is sometimes termed Spanish-American law,having acquired new and increasing im
portance to American students and practitioners in some of the new states, its peculiar
terms and phrases have been treated with a corresponding degree of attention.
New- York, August 1st, 1859.

PREFACE TO THE FIRST EDITION.

Tax object aimed at in the following work has been solely to illustrate the language

of the law, and, with this view, its plan has been purposely conﬁned to the exposition
of words and phrases only, to the exclusion of much of the matter contained in most of
law dictionaries now in use. In this respect, the example of the older lexicographcrs,
such as Cowell and Spelman, has been followed, in preference to that of writers of
more modern date.

The “ Interpreter” of Cowell, the earliest systematic English work of the kind, pos
sesses also the merit of being the basis of the best English law dictionaries which have
been given to the public. The unsparing1 use, indeed, made of this author (frequently
without acknowledgment) by those who ave followed him, has justiﬁed to the letter
the strong expression of Spelman,"‘—¢‘1 plagiario nequiter devoratus. The “ Nomo-Lex
icon" of Blonnt is little more than a re-print of the Interpreter, (with, however, some
valuable corrections,) and a very large portion of the Dictionary of Jacob has obviously
been derived from the same source. The last named author seems to have been the

ﬁrst to introduce the practice of superadding to the deﬁnition and exposition of the
terms of the law, summaries of the law itself, under the titles indicated by the terms
explained; a practice which, though tending to give to dictionaries the form and bulk
of cyclopzndias, has been followed in several modern works of merit and authority.
The exclusion of this superadded matter from the plan of the present work, (as already

mentioned,) has left room for more fully presenting the explanations which it is intended
to convey, and which are given, it will be seen, through the double medium of deﬁnition
and translation. In other words, it will be found to unite the qualities of a Dictionary

and Glossary indicated in its title ;—a combination which has enabled the author to
present not only the ordinary terms of the law, but those also of rarer occurrence, those
which are chieﬂy used for the purpose of illustration, and those which exclusively belong
to the ancient law and to foreign systems. In both these aspects, its plan will now be
more particularly explained.
As a Dictionary, it is devoted to the deﬁnition of law terms, including not only tech
nical terms, or “ words of art,” pro erly so called, but also ordinary words which have

been used in technical senses, or which have been made the subjects of judicial or
legislative construction or deﬁnition.
As a Glossary, it is devoted to the translation and explanation of such law terms and
phrases as are either partially or entirely obsolete, of terms belonging to foreign systems
of law, of ordinary words occurring in old law writers, and of that great variety of
entire and fragmenta phrases in various languages, (principally Law Latin and Law

French, but occasiona y Greek, Saxon, and the modern languages,) which are to be
met with in the ancient and modern books: consisting of Law Maxims, quotations
from old authors having the force of maxims, occasional lines or couplets in verse, de
tached portions of sentences, ‘and initial or emphatic words of old writs, statutes and
judicial formulas.
‘
I
The terms and phrases, thus deﬁned and explained, compnse those of the common,
civil, canon, and feudal law, the principal codes of the middle ages, the law of nations,
“ Glouar. in pmjl
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the general maritime law of Europe and America, and the ancient and modern muni
cipal law of Scotland, France and Spain, together with such as may be considered
peculiar to the jurisprudence of the United States.
I. As a Dictionary, the work, as already observed, is exclusively devoted to deﬁnition ;

the matter being arranged in the following order: First, the word to be deﬁned is
given in its ordinary form, with such varieties in orthography as have been noticed,
and followed by an abbreviation indicative of the language to which it belongs. Next
are given, in brackets, the equivalent words, if any, of the old law, which are generally
in Law Latin or Law French; and the composition or etymology of the word, accord
ing to the best authorities. To this succeeds a notice of the department of law to
which the word belon\ s, brieﬂy expressed; as, “In the civil law,” “In English law,”
“In maritime law,” “ In criminal law," &c., according to the case; and where a term

or proceeding is no longer in use, it is distinguished as being “ In old English law,”
“In old practice," &c. After these preliminary explanations, the deﬁnitions follow.
These have been either literally extracted, or made up from the best sources within the
author’s reach, and are illustrated, in most cases, by examples and quotations. Where
a term has received various deﬁnitions from writers of authority, a selection has gene
rally been made of the one which was deemed the best, but in the case of leading or
important words, all the deﬁnitions which have been examined are given at length. In
a few instances, new deﬁnitions are submitted, which are distinguished either by an
asterisk at the end, or by the absence of any reference. Where a term has several
signiﬁcations, care has been taken to give all that could be collected, with the proper
references; and the same is done where a word has been used in different senses, at
different periods of time.
It has sometimes happened that no mere deﬁnition, however carefully expressed,
would sufﬁce to convey the full meaning of the term or phrase under consideration.
In such cases, resort has been had to the aids of what may be called descriptive defini
tion, and of illustration by example; the utility of which, it is believed, will be apparent.
In addition to these, however, illustrations of a still more extended kind have occa

sionally been subjoined, somewhat on the plan of the “ Diatribw” of Spelman; and as
these supplementary notices constitute one of the peculiarities of the work, the objects
and uses of them will now be brieﬂy explained. With a view to greater distinctness,
they are separated from the other matter by a very obvious mark, and are chieﬂy
occupied with the following subjects: etymology—history of the introduction of terms

and of the changes they have undergone in meaning—and critical observations on the
deﬁnitions given.
The abuses to which etymology has at times been subjected, have contributed to
give that branch of legal philology a much lower place in general estimation than it
once enjoyed. Hence the comparatively slight attention paid to it in the modern law
dictionaries, as contrasted with the laborious researches of Spelman, Calvin, and other
early lcxicographers. Its obvious value, however, in throwing light upon the meaning
of language, cannot be obscured by any mere mistakes of judgment in its application.
The failures of some of the great Roman jurists, as well as of Lord Coke and other
eminent common lawyers, in matters of verbal derivation, seem to have arisen partly
from a desire to accommodate the etymology of Words to what, it was supposed, ought
‘ to be their meaning, and partly from an undue ertterzsion of the process of analysis itself,
simple words being often needlessly, sometimes absurdly, separated into what were
imagined to be, or to have been their component parts. Another source of error in

etymology seems to have been, the neglect to treat it in a historical light. It is not
enough to pursue a word back to its remotest literal elements, without reference to its
legal use and application as fixed by time.

The true legal elements of a word often lie

at a much lower point in this scale than is generally supposed, and beyond this point
there is no advantage, nay, often actual confusion and error, in tracing them.

It is

easy, for instance, to refer libel, (a defamatory publication,) to the Latin libcllus, (a little
book,) its undoubted origin as a mare word, but this throws no light on the essential
meaning of libel, as a term Qf law. To reach such meaning, we must descend to the
lower period when libellus was used to express not so much the outward form of the

material and the writing, as the object intended by it, and when certain of these libelli
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had become distinguished, as a class, by an epithet (famosi,) peculiarly expressive of
their character, and which became thereafter inseparably annexed to them. To ﬁnd
the period when the term libellus famosus ﬁrst acquired a settled meaning, is to ﬁx the
origin of the modern word libel.

Indeed, without this reference to time, and its

important inﬂuence in modifying, changing, and sometimes even reversing the sense of
words, the most accurate and unquestionable derivations lose all their value as illustra
tions of meaning. The signiﬁcance of the radical ideas of such words as “adjourn”
and “ assets,” cannot be appreciated without reference to the periods when they ﬁrst
appear to have been used.

Mere speculation, in short, is of little value in etymology,

unless veriﬁed by examples of the actual use of words at former periods, and the process,
(laborious as it may be,) of tracing words upwards through ancient records and writers,
always keeping in view the inﬂuences which have been mentioned, seems to be the
only accurate means of reaching what may, with any conﬁdence, be pronounced the
elements of their composition.

II. As a Glossary, the following work is necessarily devoted, in a great degree. to
translation; a large proportion of the phrases ex lained being taken either from the
Latin of the civil law, or the Law Latin and Law rench of the old common law. In
translating, care has been taken to follow the originals as closely as the English idiom
would permit. In many instances, freer translations have been added for the purpose of

clearer illustration, but in no case substituted for the others.

\Vhenever it was practi

cable, phrases of a fragmentary character have been restored to their places, as ortions
of the clauses or sentences to which they were found to belong, and the entire c auses or

sentences have themselves been presented and translated for the purpose of more clearly
explaining their use and application.
Law maxims, it will be seen, occupy a prominent place in this department. In the
translations of these, particular attention has been paid to accuracy, and errors and mis

conceptions of other translators have occasionally been pointed out.

Short illustrations

of their use have generally been given by examples and quotations from eminent writers

and judges; and the maxims themselves have been traced, whenever practicable, to
their sources in the old common law writers, or in the civil law.
A Glossary of names of places, and another of surnames will be found at the end of

the work. These have been taken from the dictionaries of Cowell and Blount, with
such corrections as appeared necessary, and with such additions as the limited time of
the author would permit
III. The principal authorities which have been followed or consulted in the prepara

tion of this work are the Interpreter of Cowell and the Glossary of S elman. Both these,
indeed, may be said to constitute its basis; the latter, also, (which it were superﬂuous

to commend,) being generally adopted as a model. The old Law French work entitled
“ Terms: de la Ley,” and the Dictionaries of Jacob, Tomlins, Whishaw, Holthouse and
Wharton, with the American Dictionary of Bouvier, and the general Dictionaries of
Webster and Richardson have also been referred to. A large number of new illustra
tions and many additional terms and phrases have been obtained from the civil law,

and the best sources of English and American jurisprudence, including the well-known
treatises of Bracton, Britton, Littleton, Coke, Blackstone, Wooddesson, Chitty, Stephen,
Kent and Story, besides the principal common law and equity Reports.
Among the more ancient of the treatises just named, that of Bracton has been quoted
. with perhaps the greatest frequency. N0 apology is believed to be necessary for this,
considering the important bearing of that great work upon the theory and practice of
English jurisprudence ever since it was written. Alarge proportion of the Latin quota
tions scattered through the old books, (particularly the Reports and Institutes of Sir
Edward Coke,) is taken directly or indirectly from Bracton's treatise, and several impor
tant maxims of English and American law, with many technical terms still in use, may
be traced to the same source. A peculiar interest, moreover, attaches to this writer,
from the circumstance that his is not only the ﬁrst systematic law treatise of magnitude
ever written in England, but was written at a time when the common law itself was in
of formation, and constitutes a principal channel through which many rules

of the civil law, accompanied by more or less of its language, were engrafted upon the
native jurisprudence.
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Frequent reference has also been made to the early contemporary treatise of Britton,

chieﬂy for illustrations of the meaning of terms and phrases in early law French, but
occasionally, also, as throwing valuable light upon the sense of passages or single words
in Bracton. The works of these two writers, indeed, may be said to represent respec
tively the Latin and French of the periods at which they were written, and are chieﬂy
relied on as authorities for that purpose. The Latin of later periods has been illustrated
by references to the Register, to the principal statutes and treatises composed in that
language, and to the old reports and books of practice; the French, by references to the

old French statutes, to the Year Books and later reports, and to the treatises of Little
ton and other writers.

The Norman Dictionary of Kelham has also been consulted, but

the barbarous or corrupt forms of most of the terms given in that work, the occurrence
of known typographical errors in some cases, and the general absence of reference to
authority (which might furnish a ready means of correction) have prevented any very
extensive use of its contents. The utility of the last named publication, it may be
observed, would have been greatly enhanced, had the words it contains been accom
panied in all cases by explicit references to the sources from which they were taken.
The Civil Law has contributed, it willbe seen, a considerable proportion of the terms
and phrases translated and explained in the course of this work. Most of these have
been directly taken from the Institutes, Code, Digests, and Novels of Justinian; and the
passages in which they occur have generally been quoted and translated as furnishing
the best explanations of their meaning and application. Additional illustrations have
been derived from the writings of the civilians : and among these, the elementary works

of Heineccius and Mackeldey, and the valuable Analysis of Hallifax have been most fre
quently referred to. A variety of deﬁnitions have also been extracted from the standard
lexicons of Calvin, (who is mentioned by Cowell* in terms of peculiar commcndation,)
Prateus, Spiegelius, Oldendorpius, and others. These civil law terms do not appear to have
been hitherto presented, to any extent, in any English law dictionary. A few are to
be met with in Cowell, next to none in Spelman, and those which are given in later
works are taken rather from the modern civil law, than the original collections ofJ ustinian.

From the constant reference made to the latter, however, in all the modern systems, as
well as in American juris rudence, their peculiar terms, as expressed in the original
languages, have been thoug t to be of suﬂicicnt general importance to justify the par
ticular attention which has been bestowed upon them. A number of important law

maxims have also been quoted from the same sources, which are not to be foundin the
maxim books now in general use.
Next to the law of England, from which our own has been so extensively derived,
that of Scotland is perhaps the most important to an English or American student,

considered with reference to the terminology of the science. A marked peculiarity of
this law, especially in its older periods, is its close adherence to the Latin in the forms
of its technical terms, many of which are essentially Latin, the termination only being
slightly varied; e. g. caution, cedent, decedent, decern, decreet, dispone, ezcambion, lucra
tive, successor, lerce, transumpt, vitious, inlromission, &c. The same law is valuable,

also, from having preserved the meaning of several Saxon words and feudal terms
which cannot be satisfactorily traced through the English books.

These considerations

will account for the particular attention paid to Scotch law terms in the following
P rres.
hroughout the work, it has been deemed an important part of the explanations
given, to distinguish as accurately as possible between such terms and phrases as are
still in use, and those which have become partially or entirely obsolete; and the same
object has been kept in view in regard to such rules of law and practical proceedings
as have been introduced or referred to, in the way of illustration.

The proper dis

tinction, in these cases, has been expressed either by the brief preliminary designation

of the term, phrase or proceeding, as one “In old law,” “In old practice,” &c., or by
compendiously noticing at the end of the deﬁnition or description, the changes by
which proceedings have been abolished, laws repealed, or rules or customs abrogated.
The Commentaries of Blackstone, in particular, have been compared throughout with
* Interpreter, ed. 1607, prei
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the valuable “ New Commentaries” of Mr. Serjeant Stephen, by which they have been
more closely accommodated to the present state of the law in England.

In adapting the work to the uses of American readers and students, care has been
taken to introduce such matter as appeared to be of the most general and permanent
interest and value. To keep accurately in view the terminology applicable to the
jurisprudence of each particular State, especially in its dependence on the changes now
so frequent and sudden in State legislation, would seem to be scarcely attainable by
any degree of attention or industry that could be devoted to the subject. The diﬁi
culties attending deﬁnition as ﬁxed by local statute law, arising from the entire ab
sence of any common standard, have recently been placed in a strong light by an
eminent American judge."‘ The deﬁnitions given in the standard treatises, and in the
opinions of the bench, partake of a much greater degree of uniformity, and for this
reason they have been more generally quoted and relied on.
\Vith this prefatory notice of its ‘plan and purpose, the work is now submitted to
the examination of the profession. That its execution has fallen far short of its design,
is already but too apparent to the author’s own observation. Of the defects that may
be discovered in its pages, some seem to be inseparable from the task of ﬁrst compil
mg any matter of the kind from sources so numerous, and scattered over so wide a
ﬁeld. But it is hoped that neither these nor such as may be fairly chargeable to want
of judgment, care or information, will be found seriously to impair its general utility,.

or occasion regret for the time and labor devoted to its composition.
"ew-York, Dec. 31st, 1850.

* Mr. Justice Catron, in Nelson 1;. Garland, 1 Howard’: B. 265, 271.
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ABBREVIATIONS AND MARKS USED IN THIS WORK.

1. b, in the old books, denote the ﬁrst and second
pages of a folio or leaf.
sec. according, accordingly.
udﬁn. (ad_/inem,) at the end.
ante enult. before the last but one.
apruf in; contained or quoted in.
cry. (org-uendo,) in nrgumg; in argument.
b. book.
B. Baron.
‘
Belg. Dutch.
Brit British or Welsh.
c. cap. (capnt,) chapter.

infra, below.
Ital. Italian.
J. Justice, or Judge.
1. (lez,) law.

cc. capq. (¢aps'ta,) chapters.

liv. (livrc,) book.
Lomb. Lombardian or Lombardie.

c. ch. c ap. chapter.
C. Chancellor.

C. B. Chief Baron.
C. J. Chief Justice, or Chief Judge.
Curt. (carta,) charter.

ll. (lege.r,) laws.
L. Fr. Law-French.
L Lat. Law-Latin, or low Latin.
Lat. Latin.

Latino-barb. barbarous Latin; Latin of the lower
empire or middle ages.
Lntino~Gr. Latin-Greek, Latin in Greek letters.

lib. (Iiber,) book.
m. memb. membr. (membrana,) skin of parchment.
max. maxim.
n. num. (numerus or numero,) number.

Chart. (charla,) charter or deed.

Norm. Norman.
not. (nota.) note.

const. constitution.
d. (dorso,) on the back.
Dan. Danish.
dial. dialogue.

0. Eng old English.
0. Fr. old French.
0. Se. old Scotch.
obs. (obser1mtio,) observation.

dim. dissertation.
c.Eng.
g. (cm
1|‘ alia,) for example.
Engli,sh.9r

Op. (opera,) works.

P. J. Presiding Judge; President Judge.
par. (pars or parte,) part.

et seq. (el sequens ;) ct scqg. (et sequenlia,) and the par. paragraph.
following.
passim. every where; in various places.
fol. folio or leaf.
Pat. Patent.
fr. (fragmmtum,) fragment.
pm by
Fr. French.
per M. ( per totum,) throughout
Germ. German.
pl. placitum.
Goth. Gothic.
pr. (prin.cipium,) beginning.
Gr. Greek.
proaem. (prooemium.) preface or introduction.
Gmco- barb. barbarous Greek, Greek of the lower q. d. (quasi dicas.) as though you would say; as
empire.

much as to say.

ﬁrreco-Lat. Greek-Latin; essentially Greek, but q. v. (quad vide,) which see, (referring to one.)
in I Latin form.
qq. v. (Quaz uide,) which see, (referring to several.)
h. t. (hoe titulo,) under this title.
qu. (quasl~io,) question.
h. v. (hac to¢e,) under this word.
gs. (quo:re,) inquire; a note of doubt.
Heb. Hebrew.
Reports.
itid (ibidem,) in the same place.
reg. (reyula.) rule.
Id (idem,) the same.

rot. (rotulua, or rotuZo,) roll.

Id. ibid (idem ibidem,) the same in the same place. rott. (rotuli_ or rotulis,) rolls.
in an. (in anno,) under the year.
a sect section.
in den. (in d0rso,) on the back.
Sax. Saxon.
inﬁrm (inﬁrm) at the end.
Sc. Scotch.
in Ice. (in loco.) in or on the place.
sess. session.
in marg. (in rnargine,) in the margin.
Span. Spanish.
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as. sections.
st. stat. statute.
supra, above.

ub. inf. (ubi infra,) in the place below, or next cited.
ub, sup. (ubi mpra,) where shore quoted; in the
place or passage last cited.

Swed. Swedish.

ult. (ultimus, -ultimo,) the last.

1:. tit-. (titulua or tituZo,) title.
temp. (tempore,) in the time.
Tent. Teutonic, or old German.
titt. tittt. (lituli or titulis,) titles.

vet. (vetua,) old.
Vet. Cari. (vclus cm-ta,) old deed.
Vet. MS. old manuscript.
voc. (vocc or vocabulo,) word; in or on the word.

tom, (tomc,) volume.

vocc. (vocibus or 1:ocab11lis,) words; in or on the

tr. tract. (tractalus,) tract or treatise.

words.

Brackets, [ i| are used to distinguish such matter as is added or inserted by the author in deﬁnitions
and trans ations, for the purpose of clearer explanation of the meaning; and also such occasional
' emendations of passages in old authors as seemed to be re nired by the context. The marginal
pages of authorities l‘UfQI'TQd to, are sometimes distinguished in the same manner.
An asterisk, * at the end of a deﬁnition, denotes that it is of the author’s composition. The same
mark preﬁxed to a reference, denotes that the deﬁnition or other matter is not literally quoted,
but made up, or substantially extracted from the authorities referred to.

The same mark, pre

fixed to the number of a page, denotes a marginal paging.
A dash,-— is used to separate, in the same paragraph, deﬁnitions given by different authorities,

where the term deﬁned has but one meaning: deﬁnitions which express distinct meanings, being
arranged in distinct paragraphs.
‘,3 is used to separate the deﬁnitions from the illustrative matter which has been explained in the
preface.

LEW MI1Xlll1S are invariably distinguished by the type.

ABBREVIATIONS
OF

REFERENCES,

A. Gell. Noel. Att.

USED

Anli-Geliii Noctes Attica.

A. A’. Marsh. R. A. K. Marshali’s (Kentucky)
Reports.
.466. on Skip. Abbott on Shipping. '
Adam’: Rom. Ant. Adam’s Roman Antiquities.
Ad. on EjecL Adams on Ejectment.
.41 ¢ Ell. Adolphus and Ellis’ Reports.
.1d d: Ell. (M S.) Adolphus and Ellis’ Reports,
Sew Series.
.~iddmvu' R. Addams’ Reports.
Alabama R. Alabama Reports.

IN

' As-sis. dz Jerus.

THIS

WORK.

Assises de Jerusalem.

Atk. Atkyn’s Reports.
Ag/l. Pand. Ayliﬁ‘e's Pnndect.
Ayl. Parerg. Ayliﬂ'e's Pnrergon.
Azum"s Marit. Law. Azuni’s Maritime Law.
B. xi: A. or B. d:Ald. Barnewall and Aiderson's
Reports.
B. J; Ad. Bnrnewall and Adolphus’ Reports.
B. d} C’. Barnewali and Crcsswell’s Reports.
B. ct: P. Bosnn net and Puller-’s Reports.

Alia. Crim. Pr. Alison's Criminal Practice.
. B. A[onroe’s R.
. Monroe's (Ky.) Reports.
Am. J: Fcr. on Fizt. Amos and Ferard on Fix- Bab. on And. Babington on Auctions.

tures.
Am. Lmd. Car. American Leading Cnses.
.-lmbl. Ambler‘s Reports.
..-lad. Andcrson’s Reports.
_4mIreu-son Rev. Lam. Andrews on the Revenue
Laws of the United States.
Aug. on Carriers. Angeli on Carriers.
Ang. and Ame: on Corp. Angeli and Amcs on
Corporations.
Aag. on Life 01‘ Fire ins. Angeli on Life and
Fire Insurance
Aug. on Tide Waters. Angeli on Tide Waters.
Aug. on Limit. Angeli on Limitation.
Army. on Wale-rcaurxn. Angeli on Wnterconrses.
Andr. Anstruther’s Reports.
Arch. Baakr. Law. Archbold’s Bankrupt Law.
Arch. Cin. Pl. Archbold’s Civil Pleading.
Arch. Cr.Pl. Archbold’s Criminal Pleading.
Arch. Lardl. dt Ten. Archbold's Landlord and
Tenant.
.-lrch. N. Prius. Archbold’s Nisi Prius.
.~ircIL N. Pract. Archbold’s New Practice.
A rah. Pr. Arehbold’s Practice.
Arkamaa R. Arkansas Reports.
Arl:ley’s R. Arkley‘s (Scotch) Reports.
Arn, on Ins. Arnould on Insurance.
Art. mp. Ultart. Articuli super Ghartns.
Artie. Cleri.

Articuli Cleri.

Alherley on Jfar. Sett.
Settlements.

I Bac. Abr. Bacon’s Abridgment.
Y Baa. Mac. Bacon’s Maxims
Baa. Read. Us. Bacon’s Reading on the Statute
' of Uses.
}
Bailey’: R. Bailey's (S. 0.) Reports.
Baldwin’: R. Baldwin’s Circuit Court Reports.
Barbour‘: Chane. Pr. Bu.rbour’s Chancery Prac
tice.
Bar-b0ur’s R. Bnrbour's (N. Y.) Reports.
Barbour’: Ch. R. Bar-bour’s Chancery Reports.
Barr. Obs. Stat. Barr-ington’s Observations on
the Statutes.
Bell’: App. Car. Bell’.-s (Scotch) Appeal Cases.
Bell’: Com. Bell's Commentaries on the Law of
Scotland.
Bell’s Diet. ‘Bell's Dictionary of the Law of
Scotland.
Eenedicfs Adm. Pr.
Benedict's Admiralty
Practice.
Benl. Benloe's Reports.
Benlh. Jud. Ev. Bentham’.-s Rationale of Judicial
Evidence.
Best on Evid. Best on Evidence.
Best on Pres. Best on Presmnptions.
Biblfs R. Bibb’s (Ky.) Reports.
Bing. R. Bingharn’s Reports.
Bing. N C’. Bingham’s New Cases.
Binn. or Binne_r/a R.

Binney’s Reports.

Atherley on Marriage Bl. Com. Blnckstone’s Commentaries.
. Bl. R. Sir W. Blackstone’s Report-s.

ABBREVIATIONS.

XX

Blarkf R. Blacl;ford’s (Indiana) Reports.
1ilatchford’l R. Blatchford's Circuit. Court Re

Cart. dc Forest. Carta de Forests.
Carth. Carthew's Reports.
Can. temp. Hardw. Cases tempore Hm-dwiclse.
Cos. temp. Talb. Casestempore Talbot.
Caariod. Var. Gnssiodori Variarum.

ports.

Bligh'a R. BIigh’s Reports (House of Lords.)
Blount. Blount’s Nomo-lexicon.
Bohunfs Curs. Cane. Bohuu’s Cursus Cancellarioe.
Bohmfs Inst. Leg. Bohun's Institutio Legalis.
Boots’; Hint. Boote's Historical Treatise of a
Suit at Law.
Baa. J: Pull. Bosanquet and Puller‘s Reports.
Bouvier. Bouvier’s American Law Dictionary‘.
Brnet. Bractou de Legibus ct Consuetudinibus
Anglizc.
Bradford's R. Bradford's Surrognt e's Reports.
Branrh's Pr. Branch’s Principia Legis et rEqui
tatis.
Brande. Brnude’s Dictionary of Science. &c.
Brixsonius. Brissouius De Verborum Signiﬁca
tione.
Britt. Brit-ton.
Bro. Abr. Brooke’s Abridgment.
Bro. C. C. Browu’s Chancery Cases.
Bro. Civ. Law. Browne’s Civil and Admiralty
Law.
Bra. P. 0. ‘ Bi-own‘s Parliamentary Cases
Brock. R. Brockenborouglfs Reports.
Brod. J: Bing. Broderip dz Binghnm's Reports.
Broom‘; Max. Broorn’s Legal Maxims.
Breanne on Act. Browne on Actions.
Brownl.

Chan. Cos.

Chancery Cases, or Cases in Chan

cery.
Chane. Prec.

Chancery Precedents.

Chart. Forest.

Charta dc Forests.

Chart. Civil. Loud. Charta Civitatis Londini.
Chitt. Arch. Fr. Chitty’s Archbold's Practice.
Chitt. on Bills. Chitty on Bills._I
Chill. Bl. Com. Chitty’s Blackstone's Commen
taries.
Chitt. Com. La . Chitty’s Commercial Law.
Chitt. Contr.
hitty on Contracts.
Chitt. Gm. Pr. Cl1itty’s General Practice.
Ohitt. Pl. Chitty on Pleading.
Chill. R.

Chitty’s Reports.

Oiv. Code Louis. Civil Code of Louisiana.
Clerke's Praz. Cur. Adm. ClerkB'B Praxis Curiae
Admiralitatis.
Co. Coke's Reports.
Co. Enlr. Coke's Entries.
Co. Litt. Coke on Littleton.
Cod. CodexJustiniani.
Cod. Theodor. Codex Tl1eodosianus.
Code Ciu. Code Civil.
Code Nap. Code N apolcon.
Cole on Crim. Inform. Cole on Criminal Infor

Brownlow’s Reports

Brouml. cl‘ Golds. Bro wnlow and Goldsborough’s

mations.'

Reports.
Com. Comyn's Reports.
Brown‘: It. Brown’s (Scotch) Reports.
Com. Dig. Comyn‘s Digest.
Bull. .N P. Buller‘s Nisi Prius.
Comb. Comberbnclfs Reports.
Blllttlf. Bulstrode’s Reports.
Comatoek’e R. Comstock's (N. Y.) Reports.
Barge on Suret. Burge on Suretyship.
Cond. R. Condensed Reports.
Burg: Col. J: For. Law. Burge on Colonial and Conf. Chart. Conﬁrmatio Chartarum.
Foreign Law.
Conkl. Treat. Conkling’s Treatise on Jurisdiction.
Burn's Eccl. Law. Burn’s Ecclesiastical Law.
Conn. R. Connecticut Reports.
burr. Burrow’s Reports.
Conxol. dol Mare. Consolato del Mare.
Burr. Salt. Cos. Burrow's Settlement Cases.
Cooke on Def. Cooke's Law of Defamation.
Burr. Assign. Bnrrill on Assignment-s.
fool.-e’s R. Cooke's (Tenn.) Reports.
Burr. Ciro. Ev. Burrill on Circumstantial Evi Coop. Just. Inst. Cooper's Justinian’s Institutes.
deuce.

Coote on Morlg.

Burr. Law Diet.
Burr. l’r.

Burrill’u Law Dictionary.

Burrill's Practice.

liurtorfs Real Prop.
Property.
L’uIlcr's Co. Litt.
ton.

Bmton’s Law of Real

Butler's Notes to Coke Little- ‘

Bynk.
Butler’-sQuwst.
Hor. Jur.
Jur. Butler's
Pub. Byukershoek’s
Hone Juridicaa.Qua.>s- '
tioncs J uris Publici.

‘

Coote on Mortgages.

Corp. Jur. Can. Corpus Juris Canonici.
Corp. Jur. Civ. Corpus Juris Civilis.
Covc11tr_n on Conv. Enid. Coventry on Convey
ancer’s Evidence.
Cowoll. Cowell's Interpreter.
Cowp. Cowper's Reports.
C0uvm's R. Cowen's (N. Y.) Reports.
Crabb'a Hist. Crabb’s History of English Law.
Crablfa Real Prop. C1-abb’s Law of Real Pro
ert .

C. J: F. Clarke and Finclly's Reports.
C’. 1!: J Crompton and Jervis’ Reports.
C’. rt‘ K.

Carrmgton and Kirwan’s Reports.

0. J: hf. Carrington and Mmslunan’s Reports.
6' d: 1’. Carrington and Payne's Reports.
Gaines’ R. Gaines’ (N. Y.) Reports.
Call. on Sew. Callie on Sewers.

Call‘s R.

Call's (Virginia) Reports.

Calthr Calthrop’s Reports.
Calv. Lew. or Ca/1:. Lcz. Jur.

Crlibbes R. Crabbe’s District Court Reports.
Craig or Crag Jus Feud Craig's J us Feudale.
Crouch’: R. Crnnch’s Reports.
Cro. Oar. Croke's Reports. (Charles I.)
Cro. El. Croke’s Reports. (Elizul:eth.)
Cro. Jae. Croke's Reports. (James I.)
Crompt. Juriad.
Cromptoa’s Jurisdiction of
Courts.

Crompt. 0': Meet.
Calrini Lexicon

Juridicum.
Colo. on Part. Calvert on Parties to Suits in
Equigy.
Camd. rit. Camden's Britannia.

Crompton and Meeson’s Re

ports.

Cr. Jlleea. 6: Rose.

Crompton, Meesou and R05

cne’s Reports.

Cruise’; Dig. Cruise's Digest.‘
Curteis’ R. Curteis' Reports.
Campb. Campbell's Reports.
Curtis’ R. Curtis’ Circuit Court Reports.
Carr. J: 5!. Carrington and Marshman’s Reports. Cashing‘: R. Cushing's (Mass) Reports.

ABBREVIATIONS.
D. 41 Ch. Deacon and Chitty’s Reports.
D. A‘ Cl. Dow and Clarke's Reports.
D. 4' R. Duwling and Rylaud‘s Reports.
Dal. Dalison’s Reports.
Dallas’ R. Dallas’ Reports.
Dalrymple Feud. Dalrymple on Feudal Pro
pert y.

Dane‘: Abr. Do.ne’s Ahridgment.
.Da.1_ziell’| Chane. Pr. Daniell‘s Chancery Prac
uce.
Dav. Davies’ R. Davies’ Reports.

xxi

Fe! Au. Fet Assaver.
Feud. Lib. Feudorum Libri or Liber.
Finch L. Finch’s Law.

Filzg.

Fitzgibbon’s Reports.

Fitzh. Just.

Fitzherbert’s Justice.

Fleta. Fleta, seu Commentarius Juris Angliei.
Flor. Wigom. Florentius Wigornensis, Florence
of Worcester.

Fonbl. E .

Fonblanque on Equity.

Forbes’ mt.
Scotland.

Forbes’ Institutes of the Law of

Formul. Solen. Formulae Solemnes.
Forlcsc. de L. L. Angl. Fortescue do Laudibus
Legum Anglim.
Fast. 0. L. Foster's Crown Law.
Foeler’a R. Foster's (N. H.) Reports.
Der. R. Devereux’s (N. 0.) Reports.
Francis‘ Max. Francis’ Maxims.
Der. J: Bat. R. Devereux and Battle’s (N. C.) Freem. Freeman's Reports.

Day‘; R.

Day's (Conn.) Reports.

Drcrel. Chilrleb. ad L. Salic. Decreta Childc
berti ad Legem Salicam.
Dania’! R. Denio’s (N. Y.) Reports.
Demua. R. Desnnssure's (S. C.) Reports.

Reports.

Dial. dc Scacc. Dialogue de Scaccario.
Dicl-em’ R. Dickens’ Reports.
Dig. Digestum or Digesta. The Digest or
Digests of Justinian.
Din. ad Flat. Seldeu’s Dissertatio ad Fletam.
Dod.aml Mud. Doctor and Student.
Duct. Plac. Doctrina Placitandi.
Domat. Domat’s Civil Law.
Domesd Domesday Book.
Dongl. Douglas‘ Reports.
Dawl. J: Iiyl. Dowliug and Ryland’s Reports.
Dow‘; P. U. Dow's Parliamentary Cases.

Gains, or Gains Inst.

Durllq/s R. Dudley‘.-s (S. C.) Reports.
Duer on Ina. Duer on Insurance.

Gilb. For. Rom. Gilhert’s Forum Romanum.
Gilb. Ten. Gilbert on Tenures.
Gill‘; R. Gill's (Md) Reports.
Gill (ft Johns. R. Gill and Johnson's (Md.) Re

Dunk R. Duer's (N. Y.) Reports.
Dufresne. Dufresne's GlossaI‘_\'.
Dugd. Orig. Jur.
Dugdale’s Origines J uridi
ciales.

Duke /Jharit. Us. Duke on Charitable Uses.
Dunhiu's Address Dunkin’s Address at the bar
of the Legislative Assembly of Canada.
Durand. Spec. Jur. Durnndi Speculum Juris.
Dwar. on Slat. Dwarris on Statutes.
Dyer. Dyer‘: Reports.
Fast East's Reports.
East‘: I’. 0. East's Pleas of the Crown.
Eden. Eden‘: Reports.
Bdrm‘: Bankr. Law. Eden on the Bankrupt Law.
Edao. Adm. 12. Edwards‘ Admiralty Reports.
Educ Uh. R. Edwards’ (N. Y.) Chancery Reports.
Eda. on Part. Edwards on Parties.
Educ. on Rec. Edwards on Receivers.
Emerig. Tr. dc: Au. Emerigoa Traite des Assur
once-4.

Enrycl. Am. Encyclopedia Americana.
Eng. Law J.‘ Eq. K. English Law and Equity
Reports.

English‘; 1?. Englislfs (Arkansas) Reports.
Eq. !.'ns. Abr. Equity Cases Abridged.
Krzk. Inst. Erskiae's Institute of the Laws of
Scotland.
Enk. Pr. Erskine’s Principles of the Law of
Scotland.
Esp. N. P. R. Espinmse‘s Nisi Prius Reports.
Esprit du Lois. Montesquieu’s Spirit of Laws.
R JV. B.

Fitzherbert's Natura Brevium.

Gains’ Institutes.

Gale and Dnvison’s Reports.

Gale J: Whall. Gale and Whatley’s Law of Ease
mcnts.

Gall. or Galli-son’: R. Gallison’s Circuit Court
Reports.
Gerv. Dorobcrn. Gcrvase of Canterbury.
Gibbon’: Rom. Emp. Gibbon’s Decline and Fall
of the Roman Empire.
Gills. Cod. Gibson’s Codex.
Gilb. O. Pleas. Gilbert's History and Practice of
the Court of Common Pleas.

ports.
Oilman's R. Gilman's (Ill.) Reports.
Glanv. Glnnville, De Legibus et Consuetudini

bus Regui Anglim.
bolt’s Reports.
I Godb.
Godolph.GodGodolphin’s
Orphnn’s Legacy.
Golda Goldsborouglfs Reports.
Gard. Dig. Gordon's Digest of the Laws of the
United States.
Gould’: Pl. Gould on Pleading.
Gow on Partn.

Gow on Partnership.

Grady on Fixt.

Grady on Fixtures.

Grah. Pr.

Graham's Practice,

Grand Count. Norm.
mandy.
Grattarfs R.

Grand Coustumier of Nor

Grattan's (Va.) Reports.

Gray‘: Chane. Pr. Gray's Chancery Practice.
Gray’; R. Gray’s (Mass) Reports.
Greenl. Cruise’: Dig. Greenleaf's Cruise’sDigest.
Grcml. on Evid.

Greenleaf on Evidence.

Green‘: R. Green's (N. J.) Reports.
Greg. Turon. Gregory of Tours.
Grot. de Jflquit. Grotius de ./Equitate.
Grot. de Jur. Dell. Grotius de Jure Belli ac
Pacis.

Guyot Inst. Food.

Guyot's Institutes Feodales.

H. BI. Henry Blackstone’s Reports.
Hagg. Eccl. R. IIaggard’s Ecclesiastical Reports.
Hale’: Anal. Hale's Analysis of the Law.
‘Hale’: Hixt. Com. Law. Ha1e’s History of the
Common Law.

Hale‘; P. C. Hale's Pleas of the Crown.
Hallam’a Mid. Ag. Hallam's History of the Mid
dle Ages.
Fell on Mercantile Guarsaties.

Fearn: Coat. Rem. Fearue on Contingent Re
mainders.
Fell Jlerc. Guar.

Gale d’: Dav.

ABBREVIATIONS.
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Ilallzfar Anal. Hallifax‘s Analysis of the Roman Jenk. Cent. Jenkins’ Centuries or Reports
Civil Law.
Johns. Cas. Johnson's (N. Y.) Cases.
Holst. R. IIulsted’s (N. J.) Reports.
Johns. Ch. R. Johnson's (N. Y.) Chancery Re
Hamm. N. P. Hammond's Nisi Prius.
ports.
Hardr. Hardres' Reports.
Johns. R. Johnson's (N. Y.) Reports.
Hargr. Co. Lil‘. Hargrave’s Notes to Coke Lit Jones on Bailm. Jones on Bailment.
tleton.
Jones’ Law R. Jones’ (N. C.) Law Reports
Jones’ Eq. R. Jones’ (S. 0.) Equity Reports.
Hargr. L. Tr. Hargrave’s Law Tracts.
Hnrgr. 5!. Trials. Hnrgrave‘s State Trials.
Jorpund. de Rob. Get. Jornandes De Rebus Ge
Harper‘; R. }larper’s (S. C.) Reports.
hers.
Harr. Dig. IIurr1son’s Digest.
Joy on Conf. Joy on the Admissibility of Con
Har1'.d': Gill’: R. Harris and Gill's (Md.) Reports.
fessions.
Herr. J: Johns. R. Harris and Johnsun’s (li1d.) Joy on Enid. Joy on the Evidence of Accom
Reports.

plices.

Harr. ct‘ d[cH. R.

Harris and McHenry’s (Md) Jul. Fronlin. Julius Frontinus.

Reports.

Hawk. 1’. 0. Hawkins’ Pleas of the Crown.
Heath’: Mas. Heath’s Maxims.
Heincc. Elem. Jur. Civ. Heineccii Elementa Ju
ris Civilis.
_
Heincc. Elem. Jur. Camb. Heineccii Elements
Juris Cambialis
Hen. J: Jlfunfl R. Hening and Munford’s (Va)
Reports.
Hengh. Mag. Hengham’s Summa Magna.
Hat. Hetley’s Reports.
H¢'ckcs' Tim. Hickes' Thesaurus.

Kames’ Eq. Ramos’ Principles of Equity.
Kan m. Jlackcld. Cir. Law. Kaufrnann's edition
0 Mackeldey's Civil Law.
Keb. Keble's Reports.
Keilw. Keilway's Reports.
Kcl. Kelyng’s Reports.
'
Kelham. Kelham's Norman Dictionary.
Kelly’: R. Kelly's (Geo.) Reports.
Kmnetfs Par. Ant. Kennett"; Parochial Auti
quities.
Kennetfs Glou. Kennett’s Glossary.
Hill on Trust. Hill on Trustees.
Kent’; Com. Kent's Commentaries.
Hilliard’s Real Prop. Hilliru-d's Abridgment Kernan’s R. Kernan's (N. Y.) Reports.
of the American Law of Real Property.
Kitch. Kitchiu of Courts.
Hill's R. Hill's (N. Y.) Reports.
L. Alam. Law of the Alemauni.
Hill’: R. Hill's (S. 0.) Reports.
Hincmar. Epist. Hinemari Epistoluc.
L. Baiwar. or Boior. Law of the Bavarians.
l1'ob. Hobart’s Reports.
L. Ripuar. Law of the Ripunrians.
Hoﬁin. Marl. in Chanc. Hoffman's Master in L. Salic. Snlie Law.
Chancery.

/'Iolt‘s R. IIolt’s Reports.
Hollhouse. Holthouse's Law Dictionary.
Hotom. in Verb. Fcud. Hotomannus de Verbis
Feudalibus.
Houard's Aug. Sax. Laws. 1Iouard’s Anglo Saxon
Laws.
How. St. Trials. Howell's State Trials.
Hoved. Ann. IIoveden's Annals.

L. Fr. Diet.

Law French Dictionary.

L. Lat. Dict.

Law Latin Dictionary.

LL. Alurcdi. Laws of Alfred.
LL. Athelst. Laws of Athelstan.

LL. Burgund.

5

Laws of the Burgundians.

LL. Canuli R. Laws of King Canute.
LL. Edw. Conf. Laws of Edward the Confes

sor.
LL. Gul. Conq.

Laws of William the Conqueror.
Howard's Reports (8. C. U. S.)
LL. Hm. 1. Laws of Henry I.
Hub. Prml. Jar. Civ. Hubcri Prmlectiones Juris LL. Ina. Laws of Inn.
Civilis.
LL. Lonqob. Laws of the Lombards. '
Hubback’s Ev. of Success. Hubback‘s Evidence LL. Jllalcolm. R. Scot. Laws of Malcolm, King
of Succession.
of Scotland.
Hughes’ Eg. Drafts. Hughes’ Equity Draftsman. LL. Neapolit. Laws of Naples.
Hughes on Ins. Hughes on Insurance.
LL. Will. Noth. Laws of William the Bastard.
.!Iume’s Com. Hume's Commentaries on the LL. Wisegolhor. Laws of the Visigotlw.
Lamb. Archaion. Lambard’s Arehaionomia.
Criminal Law of Scotland.
Humph. R. Hnmphrey’s (Tenn.) Reports.
Lamb. Eiren. Lambard's Eirenarcha
Hull. Huttorfs Reporté.
Lamb. E.-cplic. Lambard’s Explication.
Ho1card’s R.

Las Part.

Ingulph. Hist. Croyl.

Ingulphi Historia Croy

landire.

Inst. Institutes of Justinian.
Inst. Institutes of Lord Coke.
Inst. Clcr. Instructor Clericalis.
Indiana R. Ixidiana Reports.
In-dcll’s Eq. R.

Iredell’s (N. C.) Equity Reports.

1redcll‘s Law R.

Iredell's (N. C.) Law Reports.

-1- J. Marsh R.

J. J. Marshall’s (Ky.) Reports.

Jac. dc Walk. Jacob and Walker’.-1 Reports.
Jac. Sea Laws. Jaoobsen’s Sea Laws.

Jacob.

J acoh's Law Dictionary.

Jarm. on Wills.

Jarmau on Wills.

Las Siete Partidas.

Latch. Latch’s Reports.
Ld. Raym. Lord Raymond’s Reports.
Lee on Abslr.

Lee on Abstracts of Title.

Leon. Leonard’s Reports.
Lcv. Levinz’ Reports.
Lewis on Pcrp. Lewis on Pérpetuity.
Lewis’ U. S. C1-im. Law. Lewis’ United States
Criminal Law.
Lib. Feud. Libri Feudorum; the Books of Feuds.
See Fcud. Lib.

Lib. Nig. Scacc. Liber Niger Seaccarii; Black
Book of the Exchequer.
Lib. Rama. Liber Rnmesiensis; Book of Ram

sey.
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Lib. Rub. Scacc. Liber Ruber Scaccarii; Red 11!;/l. J.‘ Cr. Mylne and Crsig’s Reports.
Myl. 4: K. Mylne and Keen’s Reports
Book of the Exchequer.
Lill. Abr. Lilly’s Abridgment.
N. Hump. R. New-Hampshire Reports.
Lilt. Littleton s Tenures.
N. Y. R. L. New-York Revised Laws (ed. 1813.)
Lill. R. Littleton's Reports.
N. I/'. Rev. St. New-York Revised Statutes.
Liltdl’: R. Littell’s (Ky.) Reports
"ev. 0': Man. Nevile and Manning's Reports.
Loccm. dc Jur. Mar. Loccenius do Jure Maritime.
Nev. d: P. Nevile and Perry's Reports.
Loft. Loﬂ't’s Reports.
New R. New Reports.
Louis. R. Louisiana Reports.
Noll J: Mc0ord‘a R. Nott and McCord's (S. C.)
Leda. Lntwyche's Reports.
Reports.
bymlego. Prov. Lyndwode’s Proviuciale.
Nov.

H. J: G. Manning and Grsnger's Reports.
31. G. J: S. Manning, Granger and Scott’s_Re

l\'ovellae, Novels.

Nov. Recap. Novisima Recopilaeion.
No;/‘a Ma.-r. Noy’s Maxims.

ports.

1!.
11!.
M.
11.
M

¢
d‘
4:
d‘
d.‘

K.
M
P.
S.
W.

Mylne and Keen’s Reports.
Moody and Malkin's Reports.
Moore and Payne's Reports.
Maule and Selwyu's Re orts.
Meeson and Welsb_v's eports.

J!cll‘ord‘s R.

McCord’s (S. 0.) Reports.

1l{cLean'a R.

McLean's Circuit Court Reports.

Jlackeld. Cir. Law.

Mackeldey's Civil Law.

.l!acnal.Ev. Macnally on Evidence.
Macph. on Inf. Mac herson on Infants
.ll¢g_q.f Hus. 4: W. ilacqueen on Husband and
1 e.
Aladd. Chan. Msddock‘s Chancery.
Mad. Fonn. AngL Madox’Formulsre Anglicanum.
Mad. Hist. Exclu Madox’ History of the Ex

0. N. B. or Old Nat. Brev. Old Nature Brevium.
O'Brien’: Mil. Law. O‘Brien’s Military Law.

Ohio R. Ohio Reports.
Ohio St. R. Ohio State Reports.
Onuphr. de Interp. Voc. Eccles. Onuphrius de
Interpretations Vocum Eccleshe.
Ord. Mar. Ordonnnnee de in Marine.

Ought. Oughton’s Ordo J udiciorum.
Owen. Owen's Reports.
Owen on Bank.

Owen on Bankruptcy.

I P. Wmn. Peere Williams’ Reports.
Paige's R. Paige's (N. Y.) Chancery Reports.
Paine’; R. Paine’s Circuit Court Reports.
Paley on Ag.

Paley on Agency.

chequer.
Palg. Rise. rfc. Palgrave’s Rise and Progress of
Hag. Chart. or Cart. Magna Char-ta, or Carta.
the English Commonwealth.
Hag. Hot. Pip. Magnus Rotulus Pipm; Great Palm. Palmer's Reports.
Roll ofthe Pipe.
Par. Ant. Parochial Antiquities.
Erin: R. Maine Reports.
Park on Ins. Park on Insurance.
Mara d: Gr. Manning and Granger-’s Reports.
Parker’: Cr. R. Parker’s (N. Y.) Criminal Re
Man. Gr. J: Scott. Manning, Granger dz Scott’: ,' ports.
Reports.
‘ Part. on Contr. Parsons on Contracts.
JInnwoo<L Manwood's Forest Law.
Peaks‘: Evid. Peaks on Evidence.
Mans. on Dan. Mansel on Demurrer.
Penn. Law Journ. Pennsylvania Law Journal.
.Uarr:z|l_f Form. Mareulﬁ Formnlare.
Perm. R. Pennsylvania Reports.
Jlanh. an Inn. Marshall on Insurance.
Penn. St. R. Pennsylvania State Reports.
3Iarlin's (La) /1. Martin's Louisiana Reports.
Perk. Perkins’ Proﬁtable Book.
Marv. Leg. Bibl. Marvin's Legal Bibliography. Pet. Adm. Dee. Peters’ Admiralty Decisions.
jlaryl/md Law Ii’. Maryland Law Reports.
Pelera' R. Peters’ Reports (8. C. U. S.)
Maryland Ch. 11'. Maryland Chancery Reports. Phill. Enid. Phillipps on Evidence.
J!/ucard. de Prob. Mascnrdus (le Probntionibus. Phill. Ins. Phillips on Insurance.
Maura’: R. Mason's (Circuit Court) Reports.
Phill. Pal. Philhps on Patents.
Jlnu. R. Massachusetts Reports.
Phillim. Dom. Phillimore on D0mieiL
Jlal. Par. Matthew Paris.
Pick. R. Pickcring’s (Mass) Reports.
lien. d: H’. Meeson and Welsb_v’s Reports.
Pitcairn’: Cr. Trials. Piteairn’s (Scotch) Crimi
Jlenorh. dz Przzs. Menochius de Pi-zesumptionibus.
nal Trials.
J!en'm1e. Merivale's Reports.
Pitisc. Lez. Pitisci Lexicon.
_
Jlrrl Report. Merlin's Repertoire.
Pitm. Princ. and Sur. Pitmsn on Prmcipal and
Jlm.-al_/"0 R. Melcalfs (Mass) Reports.
Surety.
JL}-hig-zn R. Michigan Reports.
Plac. Abbreu. Plaeitorum Abbreviatio.
.l1illn'l Eq. Jlorlg. Miller‘s Law of Equitable Plowd. Plowden's Commentaries and Reports.
M0:-tgnges.
Pol. Pollexfe-n's Reports.
Iirr. Mirror of Justices.
Poph. Popham's Reports.
Jliwouri If. Missouri Reports.
Porter’: R. Porter’s (Ala.) Reports.
Jlilfor-I: (.‘h. Pl. Mitford’s Chancery Pleading. Path. Obl. Pothier on Obligation (transl.)
J/od. Modern Reports.
Poth. Contr. Sale. Pothier on the Contract of
Holley dc Jur. Mar. Molloy de Jure Maritime.
Sale (transl.)
Mon. Angl. Monnsticon Anglicanum.
Pow. on Dev. Powell on Devises.
Jloo. ti Malk.

Moody and Malkin's Reports

Mme. J. B. Moore's Reports.
Jloore d: P. Moore and Payne's Reports.
Jlﬁljfe J; S. Moore and Scott’s Reports.
Murat. Antig. Med. 1E'ui. Muratori's Antiqui
tates Media Aivi.

Presl. Est. Preston on Estates.
Presl. Abstr. Preston on Abstracts of Title.

Presl. Leg. Preston on Legacies.
Pulling Herc. Ace. Pulling on Mercantile Ac
counts.

Purdorfa Dig. Purdon's (Pa) Digest.
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Q. B. or Q. B. R. Queen's BenchReports. The
same with Ad. (£7 Ell. N. S.
Quon. Attach. Quoninm Attschinmenta.

Sr-ott’s R. Scott's Reports.
Stdgw. on Dam. Sedgwick on the Measure of
Damages.
Sedg. on Stat d: Coast. Law. Sedgwick on Statu

R. ti M. Russell and Mylne’s Reports.
R. ck hi. 0. 0. Ryan and Moody’s Crown Cases.
R. at R. 0. C’. Russell and Rynn’s Crown Cases.
Rand. R. Randolph's (Va.) Reports.
Ranulph. Cestr. Ranulph of Chester.

tory and Constitutional Law.
Se/d. Mare Claus. Selden’sMnre Clnusum.

Rast. Entr.

Rastell's Entries.

Rawle Corut. Rawle on the Constitution.
Rau:lc’s R. Rawle’s (Pa.) Reports
Reeves’ Hist. Eng. Law. Reeves’ History of the
English Law.
Reg. Brcv. Registrum Brevium.
Reg. Jud. Registrum Judiciale.
Reg. Maj. Reginm Majestatem.
Reg. Orig. Registrum Originale.
Rhoda laland R. Rhode Island Reports.
I\’ichardson‘s Eq. R. Ricl1ardson’s (S. C.) Equity
Reports.

'

Seld. ﬁt. of Hon. Selden's Titles of Honor.
Selderfs R. Selden’s (N. Y. Reports.
Selw. N. P. Selwyn’s Nisi rius.
Serg. d: Rawle. Sergeant and Rawle's (Pa.) Re
ports.
Sewell's Sher.

Sewell’s Law of Sheriﬁ‘.

Shelf Mar. d: Div.

Shelford on Marriage and

Divorce

Shel)’. Mo-rtm. Shelford on Mortmain.
Shep. Touch. Sheppard's Touchstone.
Shepl. R. Shepley’s (Maine) Reports.
Show. Shower-‘s Reports.
Sid. Siderﬁn’s Reports.
Sim. cl: Stu. Simon and Stuart's R eports.
Skene dc Verb. Sign. Skene de Verborum Sig

niﬁcatione.
Richardson's Law R. Richardson’s (S. C.) Law
Smerles d: Marsh. R. Smedes and Marshall's
Reports.
(Miss) Reports.
Rob. Adm. R. Robinson's Admiralty Reports.
Rob. Charles V. Robertson’s History of the Smedes do Marsh. Ch. R. Smedes and Msrshall‘s
Reign of Charles V.
(L\llSS.) Chancery Reports.
Rob. Fr. Oonv. Roberts on Fraudulent Convey Smith on Contr. Smith on Contracts.
ances.
'
Smith's Lead. Gas. Smitlfs Leadmg Cases.
Rare. de Nav. et Nan. Roceus de Navibus et Smith‘; Mere. Law. Smith's Mercantile Law.
Nnulo.
Somn. on Gav. Somner’s Law of Gavelkind.
Roll. or R0. Abr. Rolle's Abridgment.
Spe/man. Spelman’s Glossary.
Roll. Ii’. Rolle's Reports.
Spence‘: Chancery. Spence on the Equitable Ju
Rop. 112186. A’: ll’. Roper on Husband and Wife. ' risdiction of the Court of Chancery.
Rap. on Leg. Roper on Legacies.
St. Tri. State Trials.
Rose. Crim. Ev. Roscoe oh Criminal Evidence. Stair‘: Inst. Stair’s Institutions of the Law of
Rose. Real Act. Roscoe on Real Actions.
Scotland.
Rot. Claus. Rotuli Clausi ; ‘Close Rolls.
Stark. Ev. Starkie on Evidence.
Rot. Parl.
Rotuli Parlinmenti; Parliament Stark. Slanol Starkie on Slander.
Rolls.
Stat. Glue. Statute of Glocester.
Rot. Pat. Rotuli Patentes; Patent Rolls.
Slat. Marlb. Statute of Mnrlbridge.
Russ.

Russell's Reports.

Russ. ti: M.

Russell and Mylne’s Reports.

Russ. on Crim. Russell on Crimes and Misde
mennors.
Russ. on Fact. Russell on Factors.

~Vat Merl. Statute of Merton.
Stat. Mod. Lev. Fin. Statute Modus Levandi
Fines.
Slat. Westm. Statute of Westminster.

Slaundf. Pl. Cor. Staundford’s Placita Corome.
Russell and Ryan’s Crown Stephen's Com. Stephen's New Commentaries
on the Laws of England.
Ruth. Inst. Rut-herforth's Institutes.
Staph. Grim. Law. Stephen's Criminal Law.
Ry. d.‘ 1110. C’. C’. Ryan and Moody's Crown Sleph. Pl. Stephen on Pleading.
Cases,
Steph. Lect. Stephen’s Lectures on the History
of Frunce.
S. Car. Rep. South Carolina Reports.
Slev. on An. Stevens on Average.
S. &- R. Sergeant and Rawle's (Pa.) Reports.
Stev. sh Hm on Av. Stevens and Benecke on
Salk. Snlkeld’s Reports.
Average.
Sand. Us. 6: 71 Sanders on Uses and Trusts.
Stock N. Comp. Ment. Stock on Non Compotes
Sandy‘. R. Snndford’s (N. Y.) Chancery Reports.
Mentis.
Santerna do Asa. Santerna de Assecurationibus Story on Ag. Story on Agency.
et Sponsionibus ll-Iercntorum.
Story on Bailm. Story on Bailment.
Sound. Saunders’ Reports.
Story Conjl. Laws.
Story on the Conﬂict of
Sound. Pl. dc Ev. Saunders on Pleading and
Laws.
Story
on
Coast.
Sto
Evidence.
ry on the Constitution of the
United States.
San. Savile’s Reports.
Savig. Hist. Rom. Law. Savigny’s History of the Story/‘s Eg. Jur. Story’s Equity Jurisprudence.
Star;/’s Lg. Pl. Story on E uity Pleading.
Roman Law.
.
S113/. Sm er’s Reports.
Story on Bills. Story on Bills of Exchange.
Scammorfs R. Scammon's (Ill.) Reports.
Story on Notes. Story on Promissory Notes.
Sch. cl.‘ Lqﬁ Schonles and Lefroy’s Reports.
Story on Partn. Story on Partnership.
Schmidt's Civ. Law. Schmidt's Civil. Law of Story’: R. Story s Circuit Court Reports.
Spain and Mexico.
Stra. Strange‘s Reports.
Sclmlt. Aq. R. Schultes on Aquatic Rights.
Straccha do An. Straccha de Assecurationibus.

Russ. (P) Ry. C. 0.
Cases.

ABBREVIATIONS.
Sty. Styles’ Reports.
Sugd. Prop. Sugden‘s Law of Property.
Sugd. Vmd. Sugden on Vendors.
Sumner‘: R. Sumner’s Circuit Court Reports.
Swarul. Swanston's Reports.
.b'winb. on lVilJ&

Swinburne on Wills.

T J: G. Tyrwhitt and Granger’s Reports.
71 d: P. Turner and Philli ms’ Reports.
7! Jon. Sir Thomas Jones’ eports.
7! R. Term Reports.
7! ¢ R. Turner and Russell’s Reports.

73 Ifaym Sir Thomas Raymond's Reports.
Tzml. on Ev. Tamlyn on Evidence.
Tmml. Taunton’s Reports.
T051. Cir. Law. Taylor’s Elements of the Civil
aw.
Tag./. Med. Jur. Taylor's Medical Jurisprudence.
Term R. Term Reports.
Tera: R. Texas Reports.
Tluu/L Crim. Cam Thacher’s Criminal Cases.
7721. Dig. Theloall's Digest.
Tidal’: Pr. Tidd’s Practice.
Toll. Er. Toller‘s Law of Executors and Ad
ministrators.
Tomlin. Tomlins’ Law Dictionary.
ﬁnk. Tothill’s Reports.
Toma. Pl. Townsend's Preparative to Pleading.
Trovbat on Com. 4: Lim. Part. Troubat on the
Law of Commandatary and Limited Partner
:-hi .
Tr-ye’|pJu
Filiz. Trye's Jus Filizarii.
Tucker’: Com. Tucker's Commentaries.
Turn. R. Turner's Reports.
Tum d‘ PkilL Turner and Phillips’ Reports.
Tum ct Run. Turner and Rnssel1’s Reports.

Tyrr. T_vrwhitt’s Exchequer Reports.
4: G1. Tyrwhitt and Granger’s Reports.
tL Mil. Law. Tytler on Military Law.

U. s Dig. United States Digest.
V. ti B. Vesey and Beames‘ Reports.
Vattzl. Vattel‘s Law of Nations.
Vaugl Van5han's Reports
Vent. Ventns’ Reports.
Vermont R. Vermont Reports.
Verna "ernon's Reports.
Va. Vese_v’s Reports.
Vea Jr.

Vesey, J nnior’s, Reports.

XXV

Walk. Conn. Watkins on Conveyancing.
Wats.Abr. Watson on Arbitration.
Watts’ R. Watts’ (Pa.) Reports.
Watts J: Serg. Watts and Sergeantls (Pa.) Re
ports.

Welsb. H. J: Gard. Welsby, Hnrlstone and Gor
don’s Reports.
Wendell‘: R.

Wendell's (N. Y.) Reports.

Wmlw. O
Wentworth's Oﬂice of Executor.
Wmtw. l. \Veutworth’s Pleading.
lVest‘s S_1/mb. West’s Symboleography.
Wkart. Am. Crim. Law. Wharton's American
Criminal Law.
Whart. Les. Wharton's Law Lexicon.
Whart. Free. of Indict. Wharton's Precedent.-1
of Indictments.
Whart. R. Wharton's (Pa) Reports.
Wharl. ¢£~ Stills’; Med Jar. Wharton and Stillc's
Medical Jurisprudence.
lVhealo1a's R. Whenton's Reports.' (S. C’. U. S.)
W7wal. on Cap. Wheaton on Captures.
Wheat. Intern. Law. Whcatou’s International
Law.
Wheat. Law of Nat. Wheaton’s History of the
Law of Nations.
Whishaw. Whishaw’s Law Dictionary.
White's Eq. Can. White's Leading Cases in
Equity.
White’; Nm Rrcop. White's New Recopilacion
of the Laws of Spain and the Indies.
Wile. on Cons. Wilcock on the Oﬁice of Con
stable.
Wile. Mun. Cor. Wilcock on Municipal Corpora
t1ons.

'

Wilk. Leg. Any. Saz.
Saxonicm.
Willea’ R.

Wilkin's Leges Angio

Willes' Reports.

lVilZiams' Ezra.

Williams on Executors.

Wills’ Ciro. Eu.
dence.

Wills on Circumstantial Evi

Will. Wilson’s Reports.
Wing. Maz. Wingate's Maxims.
Woodb. dc Min. R. Woodbury and Minot's Cir
cuit Court Reports.
Wood’: Inst. Wood's Institutes.
Woochiec. Lcct. Wooddesson's Lectures.
Wordsw. I Stock Go. Wordsworth on Joint
Stock Companies.
Worth. on Jur. Worthington on Juries.
Wright Ten. Wright on Tenures.
Wyatt’: Prac. Reg. Wyatt's Practical Register.

We at Bea. Vesey and Beames’ Reports.
Vet. Na. Br. Old Nature Brevium.
Viva Abr. Viner‘s Abridgment.
Vina. ad Inst. Vinnius’ Commentary on the In
atitutes of Justinian.

Ycarb.

W. Jon.

Y. J1 J Younge and Jervis’ Exchequer Reports.
Yelv. Yelrerton’s Reports.
Yergcfs R. Yerger's(Tenn.) Reports.

Word on
Ware‘: R.

Sir William Jones‘ Reports.
.

Ward on Legacies.
are's District Court Reports.

Wash. 0. C. R.

Yearbook.

Y. J: C.

Younge and Collyer’s Exchequer Re

ports.

Washington’s Circuit Court Zabrizkiic R. Zabriskic’s (N. J.) Reports.
Zasius do Feud. Zasius de Feudis.
W¢ula.( Va.) R. Washington's (Virginia) Reports.
Reports.

A

LAW

DIG TIONARY
AND

GLOS SARY.

A

shall henceforth be held in the exchequer.

lots by which, among t-he Romans, the
people voted against a proposed law. It
was the initial letter of the word ANTIQL'0,
I am for the old law. Taylor’: Civil Law,

Art. sup. Chart. c. 4.
VVith. A force et armea ; with force
and arms. Yearbook, H 3 Edw. III. 7.
T. 5 Edw. III. 23.
A AVER ET TENER. L. Fr.
Lat.
Iuzbendum ct tenendum.] To have and to

191.

hold.

A. Lat. The letter marked on the bal

Litt. sect. 523, 524.

A aver et

A. Lat. The letter inscribed on the bal tener a lay et a sea hcires, a touls jaws;
lots by which, among the Romans, jurors to have and to hold to him and his heirs
voted to acquit an accused party. It was for ever. Id. sect. 625. See Aver at

the initial letter of Ansonvo, I acquit.

toner.

A CANCELLIS. L. Lat. A chancellor;
Tayl. Civ. Law, 192.
A. Lat. From. Adult); from the date. anciently so called from the cancelli, (lattices,
or latticed enclosure,) within which he per
2 Salk. 413.
By. A non judice ,' by one not a judge. formed his oﬁice. Cassiodorus Variar. lib.
11. form 6. Spelman, voc. Cancellarius.
Brad. fol. 205 a.
On, at. A lafere; on the side, collate See Cancella-rius.

rallv.

Id. fol. 62 b.

A CE. L. Fr.

For this purpose.

Kel

in. See A conailiis.
ham. A causa de cg; for this reason. Id.
Used also, aneiently, in the composition
A communi observautia non est moder
of oﬂicial titles; as it camellia, it consiliis, dlllll.
From common observance there
b libellis, I1 responsis, (qq. v.) in the sense should be no departure; there must be no
of relation, position, charge, or duty.
departure from common usage. 2 C0. 74.
A. L. Fr. Of. A fine force; of neces Co. Litt. 186 a. 229 b. 365 a. Wingatds
jllazims, 752, max. 203. A maxim ap
' . Lilt. sect. 455.
At. A la requeste des prclates, counts plied to the practice of the courts, to
ct barons, a son parliament a Westm. cfc. ; at the ancient and established forms of plead
the request of the prelates, earls and bar ing and conveyancing, and to profes
ons, at his parliament at \Vestminster. sional usage generally. Id.752-755. Lord

Stat. Articuli sup. Clzartas, pr.
Coke applies it to common professional
To. A ten! la commune dengleterre; (zpinion. Co. Litt. 186 a. 364 b. See
ommunzs opznzo.
to all the people of England. Id. c. 1.
Fur. A touts jours; for ever. L-itt.
A CQNFECTIONE. L. Lat. From the

making. 5 Co. 1. 1 Ld. Rag/m. 480. See

sect. 625.

In. lVul common plee ne soil desormes Confectio.
tenws a leschcquer ; no common plea (action)
A CONSILIIS. Lat. Acounsellor; one

V01. I.

1

(2)

A

who is of, or in another’s counsels; one
whose ofﬁce is to give counsel. A term
formerly applied, in ecclesiastical law, to an
advocate or responsalis, who ave answers
or counsel, on being consu ted for that

urpose.
Spelman, voc. Apocrisiarius.
he common professional phrase, “of
counsel,” (q. v.) seems to be derived from
this source. See De consilio.
A DATU. L. Lat. From the date.
2 Salk. 413. A die datds; from the day
of the date.. Id. ibid. 2 C1-abb’s Real
Property, 248, § 1301. 1 Ld. Rag/m. 84,
480. 2 Id. 1242. A dato; from the
date. Cro. Jac. 135. See Datas, Datum,
Date.
A digniori ﬁeri debet denominatio. De
nomination ought to be from the more
worthy. The description [of a place]
should be taken from the more worthy
subject, [as from a vill.] Fleta, lib. 4, c.

1o,§ 12.

Denominatio est a digniorc.

Ba

A

ascending or descending, and collateral
heirs on the side of it. Hwredes fa. latere
venientes; heirs coming from the side;
succeeding collaterally; collateral heirs.
B1-act. fol. 20 b. A latere ascendit jus ,-1]
collaterally, the right ascends.
d. to.
62 b. Used in the civil law, and by Brae
ton, as the synonyme of ea: transverse, (Gr.
tr 1rXa7Iov) across; the lines denoting col

lateral succession being represented as
crossing the main, or right line, or pro

ceeding obliquely from it. Inst. 3. 6. pr.
Id. 3. 8. 3.
118, c. 3.

Dig. 38. 10. 1. pr.
Bract. fol. 67 a.

Nov.

See I/inea

recta. Ap lied, also, to a process or pro
ceeding.
eilw. 159.
Out of the regular or lawful course; in
cidentally, or casually.

Applied to the

acts of strangers, or persons having no
legal interest. Esta quod—veneq-it aliquis
a latere, et procuratorem ejecerit ; suppose
that some person came casually, and eject

con’s Works, iv. 261. A digniori Iieri debet ed the proctor. Bract. fol. 42 b. Fleta,
denominatio ct l‘tS0lllti0. The title and ex lib. 3, c. 15, § 13. Conﬁrmatio it latere
osition of a thing ought to be derived facta ; a conﬁrmation made by one having
liom, or given, or made with reference to no legal interest, (it non domino.) Brad.
the more worthy degree, quality, or species fol. 58 a.
of it. Wingatc’s Maxims, 265, max. 75.
On, or at the side of a person.—/1 latere,
Thus, if father and son are of one name, in this sense, denotes closeness or intimacy
viz. J. S., if J. S. be named generally in a of connexion; a position of favor or dis
writ, count or other record, this shall be tinction. The justices of the ancient court
intended of the father, for he is the more of Aula Regis are described as sitting at
the king’s side; (5. laterc regia residentes.)
worthy. Id. pl. 4.
A DROIT. L. Fr. To right; to do right; Bract. fol. 108 a. 2 Reeves’ Hist. Eng.
to answer in law. Qu it -i ait (‘L d1-oit en Law, 250.
la curt ,' that he will have him to answer
From the side; from the person. A
the charge in the court. LL. Gul. Cong. term denoting directness or fulness of au
6. The same with the L. Lat. ad rectum, thority. Fleta describes one of the an
. v. )FINE FORCE. L. Fr. Of neces cient English courts as held before audit
(qA
ors, specialiter Q. latere regis destinatis.
sity; of pure necessity. Litt. sect. 455. Fleta, lib. 2, c. 2, § 4. Papal ambassa

Sec Fine force.
dors, possessing the highest de ee of au
A FORCE. L. Fr. Of necessity. Britt. thority and conﬁdence, are sty ed legates
a latere.

0. 119.

A FOY.

L. Fr.

[L. Lat. ad ﬁdem, q.

4 Bl. Com. 106.

See Le

gate.

v.] In or under allegiance. A lourfog;
A LIBELLIS. L. Lat. An oﬂicer who
in their allegiance. Yearbook, P. 8 Edw. had charge of the lib_elli or petitions ad
dressed to the sovereign. Calm'n’s Lea‘.
III. 6.
A ISSUE. L. Fr. At issue. Yearb. Jurid. A name sometimes given to a

M. 3 Hen. VI. 9.

Bendl. pl. 21.

chancellor, (cancellarius,) in the early his

A LARGE. L. Fr. At large. I/itt. tory of that oﬁice. Spelman, voc. Cancel
sect. 366, 367. D]/er, 41, (Fr. ed.)
larius.
A LATERE. Lat.
Fr. de coste.]‘ A MANIBUS. L. Lat. An oﬁicer who
From the side; on, or at the side; collat wrote for the emperor; whose hand (ma
erally. A term used in the old law of nus) was used for writing; an amanuensis.
descent, to denote collateral, as distin Cal-v. Lear.

guished from lineal succession: lineal
A ME. Lat. From me. A term in
heirs being in the direct or right line, feudal grants, expressing that the tenant

(3)

A

held directly from the chief lord, as dis

tinguished from de me, (q. v.)
(Scotch) Appeal Cases, 133.

A

30 Eng. Law :6 Eq. R. 189.

But a ri ht

2 Bell’: claimed by the inhabitants of a towns ip
to enter upon the land of a private person

A MENSA ET THORO. Lat. From and take water from a well therein for do
table and bed; from bed and board, as the mestic purposes, is an easement, and not
phrase is commonly translated. Used as a proﬁt 21 prendre, and may therefore prop
descriptive of one of the kinds of divorce. erly be claimed by custom. 30 Eng. Law
1 Bl. Com. 440, 441. See Divorce.
dr Eq. R. 187.
A NATIVITATE. Lat. From birth.
A QUA. Lat. From which. See A
-Reg. Orig. 266 b. 3 Bl. Com. 332.
qua.
A QUO. Lat. From which. A term
A non posse ad non cm nquitnr argu
mentnm ncccssarie negative. From impos used, with the correlative ad quem, (to

sibility to non-existence, the inference fol which,) in expressing the computation of
lows necessarily in the negative. That time, and also of distance in space. Thus,
which cannot be done is not done. Hob. dies it quo, the day from which, and dies ad
336 b. Otherwise in the aﬂirmative. Id. quem, the day to which a period of time is
computed. See Dies it qua, From. So,

A OES.

L. Fr.

Lat. ad opua] terminus a quo, the point or limit from

To the use.
A ORE.
Retomable a
Yearb. M. 8

LL. Gal. Cong. 3.
which, and terminus ad quem, the point or
L. Fr. At present; now. limit to which, a distance or passage in
ore; returnable immediately. space is reckoned. See Terminus, From.
Edw. III. 30.
From which; from whom. A term ap
For the present; for this time. Id. 29. plied to courts, as expressive of their rela
A PAIS. L. Fr. At or to the coun tion one to another. Thus, a court or
try; at issue. El su-r ceo ils fueronl a judge a quo is one from which an appeal is
pair; and upon this they were at issue. taken, (the court below,) and a court ad
Ycarb. M. 5 Edw. III. 131.
quem is one to which an appeal is taken,
A PALATIO. Lat. From palatium, (the court above.) This use of the term is
(a
Counties palatine are hence so common in the civil and canon law. 4
called. 1 Bl. Com. 117. See Palatium. Reeves’ Hist. Eng. Law, 33. Ilalifar
A PERTE. L. Fr. To lose. A perte Anal. b. 3, c. 11, n. 34. Dig. 49. 3. 6
e a gagne ; to lose and to gain. Fet. Ass. .Martin’s (La.) Rep. 520. A qua is more
grammatically proper in connexion with
§ 64.
I piratis ct latronihns capta dominium the word court, (curia it quit.)
llll mutant. Things taken or captured by
Applied, also, to the courts of sove
pirates and robbers do not change their reigns. “The king it guo, and the king
ownership. Bgnlc. Q-uwet. Jar. Pub. b. ad quem an ambassador is sent.” 10 Mad.
l, c. 17.

1 Kent’s Com. 108, 184.

No 4, arg.
A RENDRE. L. Fr. To render, to
them yield. Proﬁts it rendre comprise rents

right to the spoil vests in the piratical

captors; no right is derivable from
to any recaptors in prejudice of the original and services. Hammond's N. Prius, 192.
owners. 2 Wooddes. Lect. 258, 259.
(Am. ed.)
I piratis ant latronibns capti liberi per
A rcscnptis valet argummtum. An ar
llltlll. Persons taken by pirates or rob gument drawn from original writs in the
bets remain free. Dig. 49. 15. 19. 2. Register is good. 00. I/itt. 11 a. See
Grotius dc Jure Belli, lib. 3, c. 3, s. 1.
Rescripla, Registram Brevium.
A PRENDRE. L. Fr. To take. Bref
A RESPONSIS. L. Lat. In ecclesiasti
is prendre la terre; a writ to take the land.

cal law. One whose office it was to give or

Fe! Ass. § 51. A right to take something convey answers ; otherwise termed respon
out of the soil of another is a proﬁt aprendre, salis, and apocrisiarius. One who, being
or :1 right coupled with a proﬁt. 1 G-rabb’sl consulted on ecclesiastical matters, gave
Real Prop. 125, § 115. Distinguished‘ answers, counsel, or advice; otherwise
from an easement. 5 Ad. d:Ell. 758. Some termed 21 consiliis. Spelman, voe. Apocri
times written as one word, apprendre, ap siarius.
prender. 8 C0. 126, 127.
A RETRO. L. Lat. Behind; in ar
A claim of right to angle and to catch rear. Et redilus provenions inde a retro
and carry away the ﬁsh, is a proﬁt It pren fuerit ; and the rent issuing therefrom be
dre, and cannot be claimed by custom. in arrcar. Fleta, lib. 2, c. 55, § 2. Qua
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AB

ei a retro aunt; which are in arrear to (Fr. ed.) Ore eat is veyer ; now it is to be
him. Id. c. 62, § 14. See Aretro.
seen. Keilw. 2 b.
A RUBRO AD NIGRUM. Lat. From
A VINCULO MATRIMONII. L. Lat.
the red to the black; from the rubric or From the bond of marriage. 1 Bl. Corn.
title of a statute, (which, anciently, was 440. 2 Kent’s Com. 95. See Divorce.
in red letters,) to its body, which was in
AB. Lat. From, by, of. See A.
At, in. See Ab initio.
the ordinary black. Bell’: Diet. voc.
Used in the composition of oﬁicial
Rubric.
A SECRETIS. L. Lat. An oﬂicer who titles, as ab actis, ab epistolis, (qq. v.)
committed to writing or signed orders See A.
made in secret council; an oﬁicer entrust

AB ACTIS.

Lat.

An oﬁicer having

ed with private matters or secrets of
state; a secretary. Calv. Lez. Spelman,
voc. Cam-ellarius. A name aneiently given
to a chancellor, (cancellariua) Hincmar.
Epist. 3, e. 16.

charge of acta, public records, re 'sters,
journals, or minutes; an oﬁicer w 0 en
tered on record the acta or proceedings of
a court; a clerk of court; a notary or
actuary. Calv. Lex. See Acta. This,
A summo rcmodio ad infniorem actionem and the similarly formed epithets it camel
non habctur regressus. neque auxilium. From lis, it secrelis, it libellis, were also anciently
[after using] the highest remedy, there the titles of a chancellor, (cancellm-ius,) in
can be no recourse [going back] to an in the early history of that oﬁice. Spelman,
ferior action, nor assistance [derived from voc. Cancellarius.

it.] Fleta, lib. 6, c. 1, § 2. A maxim in
AB ANTE. Lat. In advance.
the old law of real actions, when there J. 1 Sumner’s R. 308.

were grades in the remedies given; the

AB ANTECEDENTI.

Lat.

Story,

Before

rule being that a party who brought a hand. Lord Ellenborough, C. J. 5 111. ci
writ of right, which was the highest writ S. 110.
in the law, could not afterwards resort or
AB ANTIQUO. Lat. Of old, ancient
descend to an inferior remedy. Bract. ly. Magna Charla, 9 Hen. III. e. 15.
fol. 104 a. 112 b.

3 Bl. Com. 193, 194.

Bract. fol. 76 a..

3 Bl. Com. 95.

A TEMPORE. Lat. From time. A
AB ARDENDO. Lat. From ardendo ;
tempore c-ujus contra-rii memoria non ezistit ; from burning. 4 Bl. Com. 220. See
from time of which there exists not memo Arson.
ry to the contrary; time out of mind.
Ab assuetis non tit injuria. From things
Reg. Orig. 46 IL The proper words for to which one is accustomed, (or in which
setting forth a prescription. 1 Leon. 273. there has been long acquiescence.) no in
A TERME. L. Fr. For a term. A jury arises. Jenlc. Cent. Introd. viii. If a
terme de sa vie; for the term of his life. person neglect to insist on his right, he is
Yearbook, T. 1 Edw. II. 16. M. 3 Edw. II. deemed to have abandoned it.
Ambl.
55, 57. A terme que passe est; for aterm 645. 3 Bro. C’. C’. 639. See Lachcs.
which is passed. M. 4 Edw. III. 59.
AB EPISTOLIS. Lat. An oﬂicer hav
A TORT. L. Fr. Of, or by wrong; ing charge of the correspondence (epistolw)
wrongfully. De sea avers a tort pr-is; of of his superior oi‘ sovereign; a secretary.
his beasts wrongfully taken. Yearb. M. 3 Calv. Lear. Spiegelius.
Hen. VI. 20.
AB EXTRA. L. Lat. From without.
A UN. L. Fr.. At one; of one mind; 3 Rob. Adm. R. 322.
agreed. Nous sumus a un de la tenmuwe ,'
AB INCONVENIENTI. Lat. From
we are at one res ecting the tenancy. what is inconvenient; from inconvenience.
Yearb. P. 1 Edw. I. 5. T. 7 Edw. II. See Argumentum ab inconvenient-i, &c.
240.
AB INDE. L. Lat. From thence.

A verbis legis non est l'tttlltll(lIllIl.

From Towns. Fl. 22.

the words of the law there must be no de
parture. 5 Co. 119. Wingate’s Mar. 25.
A court is not at liberty to disregard the
express letter of a statute, in favor of a
supposed intention. 1 Staph. Com. 71.
Broom’s Mar. 268, L480.
A VEYER. L. hr.
0 be seen; to be
observed or considered. Dyer, 22 b. 71.

Applied to place only.

Id. ibid.
AB INITIO. Lat. From the begin
ning; from the ﬁrst act. A party is said
to be a trespasser ab initio, an estate to be

good ab initio, an agreement or deed to be
void ab initio, a marriage to be unlawful ab
initio, and the like. Plowd. 6 a. 16 a. 1
Bl. Com. 440.——The word ab, in this sense,

AB
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is expressive not only of a point or period alternative of ea: testamento, (from, by, or
of time, but of continuity from that to a undera will.) - Vet ea: testamento, eel ab in
subsequent time, without change. Thus, testato [hm-editates] pertinent ,' inheritances
to say a deed or marriage is void ab initio, are derived either from a will, or from an

is as much as to say, it was void when intestate, (one who dies without will.) Inst.
made, and has never been otherwise.

Trespasser ab initio.

See 2. 9. 7. Id. 3. 10. 3. Dig. 29. 4. Cool. 6. 14.
2. See Ea: testamento, Intestatus.

At the beginning; at ﬁrst; originally.
AB INVITO. Lat. By or from an
Ab here has the sense of in, as denoting unwilling party. A transfer ab invito is a
merely a separate period of time, without compulsory transfer. See In invitum.
any necessary continuity to a subsequent
AB OLIM. L. Lat. Of old. 3 Bl.
time; or rather, it is used in connections Com. 96.
'
denoting actual contrast or change. Fleta,
ABACTOR. Lat. [from abigere, to drive
lib. 3, c. 9, § 21. Thus, it is said a giftor away.] In the Roman law. A driver
conveyance may be valid at the beginning, away of cattle and other animals; one
(ab im'tio,) that is, when ﬁrst made, and who drove away cattle from the herd, or
become invalid by a subsequent act, (ea: smaller animals in numbers, with the in
post facto,) and 8 cmwerso. Bract. fol. 11 b. tention of stealing them; a cattle stealer.
51 3. 171 8. 336 b.
2 Bl. Com. 308. U0-well. Blount. 3 Gibb0n’s Rom. Emp. ch.
And see Fleta, lib. 4, c. 26, § 4. In initio 44, (Am. ed.) 185, note. More commonly
is used in the same sense. Bract. fol. 18 a. called abigeus, (q. v.)
58 a.
So, ab initio, in primipio dona
ABACTORES. Lat. Cattle stealers.
tionis ; at the beginning, at the commence Plural of abactor, (q. v.) Paulus Sentent.
ment of the gift. Id. fol. 17 b. So, ab l. 5, tit. 20. Cute. Lear. Brissonius, voc.
initio, rive post tempus; at the beginning, Abigei.
or afterwards: ab initio, vel ex post facto ;
ABALIENARE. Lat. [from ab, from,
at the beginning, or by a subsequent act. and alienare, to alienate or transfer.] In
Id. foL 213 a. Fleta, lib. 4, c. 17, § 1. the Roman law. To transfer to another;
' The phrase has the same sense in the civil to make that which is ours, another’s; to
law. Inst. 2. 17. 6. Id. 4. 1. 16. Dig. transfer wholly, or without reserve. Calv.
30. 41. 2. And in the law maxim, Qllﬂll Lear. This word occurs in the Digests.
ab initio non valet tractu tcmporis non con Dig. 10. 3. 14. 1.

Dig. 32. 38. 7.

Ylltlttl; that which is originally void
ABALIENATIO. Lat. [from abaliemzre,
shall not acquire validity by lapse of time. q. v.] In the Roman law. The transfer,
See Convaleacere. It is constantly used conveyance, or alienation of property from
in the civil law and by Bracton, in con one person to another. This compound

trast with the phrase ex post facto, (q. v.) term occurs frequently in classical writers,
And see Perkins, ch. 3, s. 191.

and was peculiar to the citizens of Rome,

AB IXITIO MUNDI. Lat. From the
beginning of the world. Ab initio mundi
ueque ad hodiernum diem ,' from the begin
ning of the world to this day. Yearb. M.
1 Edw. III. 24. Formal words in old re
lmses. The equivalent English words are
still retained in the modern forms.
AB INTESTATO. Lat. [Gr. 1: d5m.9£m.]

denoting the perfect transfer of a thing.

Oalv. Let.

It gave place to the simple

alienatio, which is the term used in the
Digests and Institutes, as well as in the
feudal law, and from which the English
alienation has been formed. Inst. 2. 8. pr.
Id. 2. 1. 40.

Dig. 50. 16. 28.

Feud. Lib.

1, tit. 13, lib. 2, tit. 9. See Alienatio. _
In the civil law. From an intestate; from
ABAMITA. Lat. In the civil law. A
the intestate; in case of intestacy. Hwredi great great grandfather’s sister, (abavi so
la; ab intestate; an inheritance derived ror.) Inst. 3. 6. 4. Dig. 38. 10. 3. Called
froni an intestate. Inst. 2. 9. 7. Sue amita marima. Id. 38. 10. 10. 17. Called
Braet. fol.
cess-io ab intestate; succession to an in in Braeton, abamita magna.
testate, or in case of intestacy.
Id. 68 b. The edition of 1569 has abavita.
3. 2. 3. Dig. 38. 6. 1. This answers to the
ABANDON. To relinquish or surren
descent or inheritance of real estate at dera right or property to another.
To give up athing absolutely, without re
common law. 2 Bl. Com. 490, 516. Story/’s
Conﬂict of Laws, § 480. “Heir ab intes ference to any particular person or purpose.
tate." 1 Burr. 420. The phrase ab intes
To forsake or desert a person. Sec
tato is generally used as the opposite or Abandonment.

ABA
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ABANDONEE. A party to whom a c. 91. Uowell. Abarnatue; discovered,
right or property is abandoned or relin detected. LL. Canuti, c.104. Cowell.
ABATAMENTUM. L. Lat. {from aba
quished by another. Applied to the in
surers of vessels and cargoes. Lord Ellen tare, q. v.] In old English aw. An
borough, C. J. 5 M. d‘ S. 82. Abbott, J. abatement of freehold; an entry upon
lands by way of interposition between the
Id. 87. Holroyd, J. Id. 89.
ABANDONMENT. [Lat cessio, dere death of the ancestor, and the entry of the
lictio, destitutio.] The rehn uishment, ces heir. Co. Litt. 277 a. Yelv. 151. See
sion, or surrender of a rig(lit, or of pro Abatement of freehold.
ABATARE. L. Lat. [from Fr. aba
perty, by one person to, or for another.
ter, q. v.] In old English law. To abate.
See Cession._
The giving up a thing absolutely, with Abatavit; she abated. Yclv. 151. See
out reference to any particular person or Abate.
ABATE. [from Fr. aba ter, abatre, to beat,
purpose; as throwing a jewel into the high
way; leaving a thing to itself, as a vessel or throw down; L. Lat. abatare.] To beat,
at sea; desertion, or dereliction. 2 Bl. break, pull or throw down; to overthrow,
demolish, or destroy a material object, as a
Com. 9, 10. See Dereliction.
The voluntary leaving of a person to house, castle, sheep-fold, &c. See Abater.
whom one is bound by a particular relation, This original meaning of the word is still
as a wife, husband, or child. See Malicious preserved in modern law, in its application
Abandonment.
to nuisances. To abate a nuisance is to
ABANDONMENT. [Fr. delaissement, remove it, by pulling, cutting, or breaking
abamlom] In marine insurance. A re it down, or otherwise destroying it. 3 Bl.
linquishment, or cession of property by Com. 168.
To overthrow, destroy
the owner to the insurer of it, in order to
claim as for a total loss, when in fact it is or a judicial proceeding.
so by construction only. 2 Steph. Com.
178.—The exercise of aright which a party
having insured goods or vessels has to call
up the insurers, in cases where the property
insured has, by perils of the sea, be

come so much damaged as to be of little
value, to accept of what is, or may be
saved, and to pay the full amount of the

insurance, as if a total loss had actually

happened.

Park on Inc. 143. 2 Mar

shall on Ins. 559. 3 Kent’s Com. 318—
335, and notes. Its eifect is to transfer to
the underwriter only that interest of the
insured which is covered by the policy. 2
Arnouldonlns. 1159. 6 Ohio State R. 200.
Abandonment may be made either by a
formal instrument called a deed of cession;
or, which is more usual, by letter, no par

or defeat a right,

To abate a free
hold, is to overthrow it by the intervention
of a stranger. 3 Bl. Com. 168. See
Abatement of freehold. To abate awrit or
action, is to defeat, overthrow, prostrate,
(prosterner-e,) quash, (cassare,) or put an
end to it by some fatal exception. 3 Bl.
Com. ab. sup. Co. Litt. 134 b. Steph.
Plead. 47. See Abatement in pleading.
To be reduced, or diminished, (lowered
or brought down ;) as the claim of a legatee,
or creditor. 2 Fonbl. Equity, 369. See
Abatement among legatees.
To cease, terminate, or come to an end

prematurely, as a suit, or other judicial

proceeding; (to drop or fall; L. Lat. cadere.)
2 Archb. Pract. 299. 6 Wheaton’s R. 260.
See Abatement in practice, Cadere.

ABATEMENT. [L. Lat. abatamentum]

ticular form being necessary. 6 Crunch R. The act of abating; the state of being
268, 1 Wash. 0. 0. R. 400, 530. See abated. See Abate; and infra.
ABATEMENT or A NUISANCE. The
18 Pick. R. 83. Peters’ Digest, Aban
donment. United States Digest, Abandon taking away of a nuisance by pulling, cut
ting, or breaking it down, or otherwise re
ment, Insurance.
ABANDONMENT. [Lat. cessio.] In moving or destroying it.* The reniedy
French law. The act by which a debtor which the law allows a party injured by a
surrenders his property for the beneﬁt of nuisance, of destroying or removing it by
his creditors. Merlin Repert. Abandon his own act, so as he commits no riot in
ment.
doing it, nor occasions (in the case of a
ABARNARE. L. Lat. [from Sax. aba private nuisanec,) any damage beyond what
rian, to uncover, disclose, or make bare.] the removal of the inconvenience necessa
In old English law. To detect, discover, rily requires. 3 Bl. Com. 5, 168. 3 Steph.
or disclose any secret crime. LL. Hen. I. Corn. 361. 2 Salk. 458. 1 Chitt. Gen.
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2 Crabb’s Real Prop. molish or destroy. Le roy, par le trespas
et par le despite, face abate le chaetell ou le
ABATEMENT or FREEHOLD. [L. Lat. farcelet ; the king, for the trespass and for’
abatamentam.] The overthrow of a free the contempt, shall cause the castle or for
hold by the unlawful entry of a stranger, talice to be demolished. Stat. Westm. I.
where the possession is vacant. The act c. 17. Abater an faude; to abate a fold.
of a stranger in entering upon lands, after Yearb. P. Edw. III. 48.
To cut down. IZ ad abatu lea kegnes ; he
the death of the ancestor, or person last
seised, and before the entry of the heir, hath cut down the oaks. T. 3 Edw. III.
devisec, or person next entitled, and keep 14.
To abate or quash. Abatre an brag".
ing the latter out of possession. C0. Litt.
277 a. 3 Bl. Com. 168. 3 Staph. Com. Fet Assaver, § 32. Ceo abateroit la briefe,
482. 2 Crabb’s Real Prqr. 1063, § 2454 b. this would abate the writ. Reg. Orig.
A species of ouster of the freehold, 229 b. regula.
To abate; to fall or fail; to come to an
the technical peculiarity of which consists
in its being effected by intervention, that end; to become or be declared void. Le
is, by stepping in, or interposing between bref n’ abatera pas; the writ shall not abate.
the ancestor and heir. Hence called in Keilw. 20 b.
ABATOR. One who abates; one who
the books an entry by interposition. Co.
removes a nuisance; one who enters upon
Litt. 277 a.
ABATEMENT AMONG moarnas. [L. land by way of interposition, before the
Lat. defalcatia] The proportionate reduc entry of the heir, or person lawfully enti
tion, or diminution which legatees are sub tled. Litt. sect. 475. C0. Litt. 277 a.
ject to have made in the pecuniary legacies Cowell. See Abatement of freehold.
ABATUDA. L. Lat-. In old records.
bequeathed to them, when the funds or as
Momta abatuda ; money
sets out of which such legacies are payable Diminished.
are not suﬂicient to pay them in full. 2 clipped, or diminished in value. Dufresne.
ABATUS, Abatu. L. Fr. [from abater,
Fonbl. Equity, 369. Ward on Legcuies,
369, ch. vi. sec. vii. 1 Storg,/’s Equity Ju q. v.] Beaten or thrown down. Mar
rispr. § 555. Brant. fol. 61 a. 2 Bl. Com. abata; a wall thrown down. Britt. c. 61.
Bots abatu; wood cut or fallen. Kelham.
512, 513.
Pract. 647——656.

1078, § 2475.

ABATEMENT IN’ PLEADING. [L. Lat. Arbres abatues de vent; trees blown down
oassatio.
The defeating, overthrowing, by the wind. Yearb. T. 5 Edw. III. 16.
Abated, quashed. Un briefefuit abatus ,
prostratwn, quashing, or putting an end,
for the present, to a writ or action, by some l a writ was quashed.

matter of fact pleaded by a defendant;
the plea itself being termed a plea in abate
ment. Co. Litt. 134 b. 277 a. 3 Bl. Corn.
168. Steph. PI. 47, Appendix, Note (22).
See Plea in abatement.
ABATEMENT IN PRACTICE. The ces
sation or determination, (falling, or drop

Reg. Orig. 97 b. nota.
Ne soit le bricfe abatus; the writ shall not
be quashed. Stat. Westm. 1, c. 47.
ABAVIA. Lat. In the civil law. A
great great grandmother. Inst. 3. 6. 2.
Dig. 38. 10. 1. 6. Brant. fol. 68 b.
ABAVITA. A great great grandfather’s
sister. Bract. fol. 68 b. This is a mis

ping) of a suit, or the suspension of all print for abamita, (q. v.)
ABAVUNCULUS. Lat. In the civil
proceedings in it, from the want of proper
parties capable of roceeding therein; as law. A great great grandmother’s brother;

in consequence of t e death of one of the
parties during its pendency. 2 Archb. Pr.
299. 2 Tidd’s Pract. 932. Star;/‘s Eq.
Plead. 354. 6 Wheat0n’s R. 260. Baa.
Abr. A atement.
U. S. Digest, Abate
ment.
See Cadere. At common law, a

suit when abated is absolutely dead, but in

(abaviw frater.) Inst. 3. 6. 4. Dig. 38.
10. 3. Called avurwulus ma.ri1nus. Id. 38.
10. 10. 17. Called by Bractou and Fleta
abavunculus magnus. Bract. fol. 68 b.
Fleta, lib. 6, c. 2, §19.
ABAVUS. Lat. In the civil law. A
great great grandfather. Inst. 3. 6. 2. Dig.
38. 10. 1. 6. Bract. fol. 67 a.
ABBACIA, Abbatia. L. Lat. In old
English law. An abbey. Magna Charta,

equity, a suit when abated is, (if such an
expression be allowable,) merely in a state
of suspended animation, and may be re
9 Hen. III. e. 33.
vived. Storg/'8 Eq. Pl. ub. sup.
ABBAIAUNCE.
ABATER, Abatre. L. Fr. To abate; to
beat or break down; to overthrow; to de See Abeyance.

L. Fr.

Abeyance.

ABB

( 8)

ABBAS. L. Lat. An abbot. Reg. Orig.
238 a. 303 a. Fleta, lib. 3, c. 5,§ 9.
Abbates ; abbots. Id. § 8. Spelman.
ABBATISSA. L. Lat. An abbess. Reg.
Jud. 4 b.
ABBETTARE, Abettare. L. Lat. In
old English law. To abet. Rast.Entr. 54.
Abettasse et procurasse ,' to have abetted
and procured. Reg. Orig. 134 a. See
Abet.

ABBETTATOR, Abettator. L. Lat. In
old English law. An abet-tor. Spelman.
Stat. Westm. 2, c. 12. See Abettor.
ABBETTUM. L. Lat. In old English
law. Abetment. Reg. Orig. 270 a. Stat.
Westm. 2, c. 12. See Abetment.
ABBREVIATE. In Scotch law. An

ABC

Another mode of abbreviation, now for
the most part disused, consisted in omitting
one or more of the letters of a word; as
dns for dominus, bet for habet, hmdi for
hujusmodi, io for ideo, oibs for omnibus, qd
for quod ; and the French boe for bone, dde
for demande, pols for parols, and the like;
and sometimes in substituting a different
letter for those omitted; as acco for actio,
cassaco for cassatio, administracon for ad

ministration, and the like. But abbrevia
tions of this kind were more properly called
contractions. See Contraction.
Abbreviations and contractions formed
one of the peculiarities of the court hand
in which the records of the courts were
anciently written, and are followed in some
abstract. Erslr. Inst. b. 2, tit. 12, § 43.
of the old printed books, as Bracton, and
ABBREVIATIO. L. Lat. In old Eng the Register. Domesday Book abounds
lish law. Abbreviation; an abbreviation. in them. They were accompanied by va
Abbreviationum ille numerus et sensus acci rious arbitrary marks (dashes, turns, &c.)
piendus est, ut concessio non sit 1'nanz's; in upon, through, or over the letters retained,
abbreviations, that number [whether singu to denote the omissions. Towns. Pl. per
lar or plural, and that sense is to be tot. 1 Instr. Cleric. 1-20.
See Court
taken, by whic the grant is not rendered hand. They were prohibited by the Eng
void. 9 C0. 48.
lish statute of 4 Geo. II. c. 26, the provi
ABBREVIATION. A short or con sions of which have generally been adopted
tracted mode of writing, very common in in the United States. 3 Bl. Com. 323.
old records, law treatises and reports,,es 2 N. Y. Rev. St. [275,] 205,§ 9. Avery few
pecially those in Latin and French, and still of them, however, continue to be retained,
used to a limited extent in the practice of though without any of the ancient marks;
the courts, and in printed books. There. as re. for versus ; adsm. for ad sectam, and
the like.
are various kinds of abbreviations; as,
By using the initial letters of words in
The principal abbreviations used in the
stead of the words at length; as B. R. for; books will be found in this work under the
Banco Regis; Q. B. for Queen’s Bench; IV. ‘ proper alphabetical heads. Others, includ
P. for Nisi Prius; S. C. for Same Case ,' ing those used in references to authorities,
S. P. for Same Point, and the like.
may be found in the tables of explanations.
In the Roman law, this mode of abbre
ABBROCAMENTUM, Abrocamentum.
viation was sometimes carried to a great L. Lat. In old English law. Abbrochment,
extent; as, in their senatus cons-ulta, Q. D. or abroachment. Spelman. See Abbroch
E. R. F. P. D. E. R. I. C., which stood for ment.
Quid de ea re ﬁeri placeret, de ea re ita cen
ABBROCHMENT, Abrochment, Abroach
suerunt. Tag/l. Cir. Law, 576.
ment. [L. Lat. abrocament-um ,' from abroch,
By using the ﬁrst syllables instead of the or abroack, Sax. abrazcan, to break] In
entire words; as def’ for defendens, bre’ for old English law. The buying up of goods
breve, vie’ for vicecomes, ven’ for venit, die’ by wholesale, (emptio mercium1'ntegrarum,)
for dicit ; re. fa. lo. for recordari facias lo before they are brought to a market or fair,
quelam ,' sue. per col. for suspensus per col and selling them again, (breaking them up,
lum; and the more modern and familiar —per portiones distractio,) by retail ; a fore
fa.
cur.for
adv.
ﬁerifacias;
null, for curia
sci. fa.
advisari
for scire
vult
facias,
;
' stalling of the market.
Spelman, voc.
Ab-rocamentum. Cowell.
and the like. So in references to authori
ABBUTTALS. See Abuttals.
ties ; lib. for liber, cap. for caput, and the like.
ABBUTTRE. L. Fr. To abut, (q. v.)
By doubling the initial letter to denote Abbultant et adjoyrzant al haut estrcl ,
the plural; as LL. for leges, laws; cc. for abutting and adjoining the highway. Ycarb.
capita, chapters. All the foregoing kinds P. 11 Hen. VI. 2.
of abbreviation are still in common use.
ABCARIARE. L. Lat. In old Eng
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lish law. To carry away.

Cepit ct abcaria tion, by the laws of Canute and of Henry
vit.‘ (he) took and carried away. Dyer, I. LL. Canuti, c. 93. LL. Hen. I. c. 13.
Spelman. Cowell.
70 a.
,
ABDICATION.
t. abdicatio, from
ABESSE. Lat. In the civil law. To
abdicare, to renounce.
The renunciation be absent; to be away from a place.
or relinquishment of an oﬂice, either form Said of a person who was eztra continentia
ally and expressly, or by actions inconsist urbis, (beyond the suburbs of the city.)
ent with the proper discharge of its duties. , Dig. 50. 16. 173. 1. ‘Vithin that limit
Commonly used to express the voluntary he was not considered as absent, unless he
renunciation of supreme power. 1 BLI concealed himself. Id. Dig. 50. 16. 199.
Com. 211. 4 Id. 78. Termes de la leg. pr. Dig. 3. 3. 5, 6.
ABDITORIUM. L. Lat. [from ab
To be out of one’s possession, as a thing

dere, to hide.]

In old records.

A place

Dig. 50. 16.

.was when lost or stolen.

to hide and preserve goods, plate or‘ 13, 14.
money; an abditory. 3 Mon. Angl. 173.
To be out of existence, not in rebus
Cowell.
humanis. Dig. 50. 16. 13. 3.
ABDUCERE. Lat-. In old English
ABET. [from Sax. a, on, or onward,
law and practice. To lead away ;'to carry \ and betan, or gebetan, to stir up, or excite;
away. Abdurit; (he led away. Applied L. Lat. abetta-re.] - In criminal law. To
in old writs to thct “mg of live ammals, encourage, set on, stir up, or excite to

as distinguished from asportav-it, (q. v.)
F. JV. B. 86 A. note. Sec Cepit et abduz-'
it. Applied also to the taking of persons. :
Rapuit ct abduxit; (he) ravished and car

commit a crime.

tor.

Uowell.

Stat. Mer

Always taken

in a bad sense, and generally used in con

nection with the word aid ,' as in the

ried away. Stat. Westm. 2, c. 35. 2 Inst. phrases, “to
440. De ban-edibus vi abductis; concern abetting.”

ing heirs carried off by force.

Spelman, voc. Abbetta

IVlu'shaw.

aid and abet,” “aiding and

open violence. 3 Bl. Com. 139-141. 3 I
Steph. Com. 538, 539.
1 Russell on 1

ABETMENT. L. Lat. abettum, abbet
In old criminal law.
tum ; L. Fr. abettc.
An encouraging, or instigation. Staundf.
Pl. Cor. 105. Cowell. Blount.
ABETIARE. L. Lat. In old English
law. To abet, (q. v.) Abettans; abetting.
2 Show. 512. Abetta-ns, confortans ct
manutenens; abetting, comforting, and

Crimea, 701.

maintaining.

ton, c. 6.

ABDUCTION. [Lat abductio, from
a-bducere, to lead away.] In criminal law. _

The offence of taking away a man’s wife, 1
child or ward, by fraud and persuasion, or 1

The term is applied also to

2 Ilow. State Trials, 746.

the unlawful taking or detention of any‘ ABETTATOR. L. Lat. In old Eng
female, for the purpose of marriage, con-1, lish law. An abettor. Fleta, lib. 2, c. 65,
cubinagg or prostitution. Stat. 9 Geo. ;§ 7. See Abettor.
IV. e. 31, sects. 19, 20. 4 Steph. Com.
ABETTOR. [L. Lat. abettator, abbetta
129. See 2 JV. Y. Rev. Stat. [(563, 664,] tor.] In criminal law. An instigator, or
Tsetter on, (z'1witat0r;) one who promotes
553,
24-26. See Kidnapping.
ABEAIIANCE, Abearing. [from abear, , or procures a crime to be committed; one
or bear, to behave; L. Lat. gestua] In‘ who commands, advises, instigates, or en
old English law. Bearing or carriage; de courages another to commit a crime, (qui
portment, conduct, or beha\'ior.’* 4 BL, alium ad facinus aliquod pcrpetrandum
Com. 256. See Good abcarance.
exacuit, tutaturve facturum.) O. N. Br.
ABEISSEMENT, Abbessm/rent, Abbasse- ‘ 21. Spelman, voc. Abbettator. Cowell.
meat. L. Fr. A lowering, lessening, abate- 3 Now generally applied to a person present,
either actually or constructively, at the
meat. Kellzam.
ABEREMURDER. [Sax. wberemord, commission of a crime, who does not com
or eberemord, from azbere, evident or open, ; mit it. with his own hands, but assists,
and mm-d, killing, murder: L. Lat. abere facilitates, or encourages its perpctration.
murdrum, apertum murdrum.] In Saxon ‘1 Russell on Crimes, 26, 27.
4 Bl.
law. Plain or apparent murder, open kill Com. 33. Sometimes called a principal in
ing, (czrdes mamfesta,) as distinguished the second degree. Id. ibid. See Abel.
from the less heinous crimes of man Mere presence (though actual) at the
slaughter and chance-medley.

Declared a commission of a crime, does not make a

capital offence, without ﬁne or commuta

person an aider and abettor.

It is neces
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sary that he should do or say something of the law, and existing only in its view,
showing his consent to the felonious pur intendment or consideration. 1 Co. 131,
pose, and contributing to its execution. 134, arg. Spelman, voc. Abeyantia. Litt.
9 N. Carolina R. 440. 13 Missouri R. ub. sup. So the fee, in such case, has
been said by Britton to be in the balance,
382. 1 Wisconsin R. 159.
ABEYANCE, Abeiance, Abbayame, Ab (le fee est en balaunce.) Brit. fol. 249.
baiaunce. L. Fr. & Eng. [from Fr. buyer, And Bracton uses the corresponding
or abbag/er, to expect, to wait for earnestly, phrase, in pendenti, (in suspension.) Brant.
to ape after, to bay at; L. Lat. abeyan fol. 19 a. 20 a Spelman prefers giving to
tia.
In the law of estates. Expectation, abbayer, the root of the word, the sense of
waiting, suspense; remembrance and con ﬁxcdness of position, (certw stationi in
templation in law. “lhere there is no hm-ere,) the fee being stopped or arrested
person in existence in whom an inheritance in its transit from one party to another.
can vest, it is said to be in abeyance ; that Mr. Stephen objects to expectation as the
is, in expectation; the law considering it ‘proper import of abbeyance, and prefers
as always potentially existing, and ready to ittleton’s exposition of the term,—re
vest whenever a proper owner appears. 2 . membrance, intendment and consideration
Bl. Com. 107. Or, in other words, it is of the law; referring to the case of the
said to be in the remembrance, considera parson of a church, where the fee is in
tion and intendment of the law. Litt. pc rpetual abeyance. 1 Steph. Com. 223,
Mr. Fearne treats the whole no
sect. 646, 650. Thus, in a grant to J. for note
life, and afterwards to the heirs of R., the tion of abeyance as an absurd and unintel
inheritance is plainly neither granted to ligible ﬁction. Fearne on Remainders,
J. nor R., nor can it vest in the heirs of 452, [360.] And the inclination in mod
R. till his death :‘ it remains, therefore, in ern law seems to be, to substitute in its
waiting, or abe_1/ance, during the life of R. place the doctrine, that where there is no
2 Bl. Com. ub. sup. Plowd. 29 a. 35 a. person in existence in whom an inherit
556.

'

ance ean vest, it remains in the grantor or

The term abeyance is also sometimes ap his heirs, or (in case of a devise,) in the
plied to personal property. Thus, in the heirs of the testator, until the contemplated
case of maritime captures during war, it is contingency happens. 2 Chill. Bl. Com.
said that “until the capture becomes in 107, notes.
_
An inheritance in abeyance answers to
vested with the character of prize by a
sentence of condemnation, the right of the ha:-reditas jacens, or caduca (q. v.) of
roperty is in abeyance, or in a state of the civilians and feudists, which, by a ﬁg
egal sequestration.” 1 Kent’s Com. 102. ure directly opposite to that of suspen
It has also been ap lied to the franchises sion, was considered as waiting in a state
of a corporation. “
ena corporation is to of prostration for the heir to take it
be brought into existence by some future up. Bracl. fol. 8 a. 160 a. C0. Litt.
acts of the corporators, the franchises re 342 b. Incerl/‘am et caducam hwreditatem.
main in abeyance, until such acts are relevabat; raised, or took up the doubt
done, and when the corporation is brought ful and fallen inheritance. 2 Bl. Com.
into life, the franchises instantaneously 56.
attach to it.” Story, J. 4 Wheaton’s R.
ABEYANTIA. L. Lat. Abeyance.
Spelman. See Abeyance.
691.
"_*"‘ An inheritance in abeyance has
ABIATICUS. Aviaticue. L. Lat. In
been otherwise said to be in nubibus, (in feudal law. A grandson; the son of a son.
the clouds ;) a ﬁgure intended to denote a Spelman. Lib. Feudorum, Baraterii, tit.
condition of suspension, indeﬁnite and in 8, cited ibid.
.
tangible existence, remoteness from human
ABIDING BY. In Scotch law. Com
view and enjoyment, or molestation; in mitting one’s self to the consequences of
connection with the quality of readiness to an act. A term used in cases where a
descend and vest at the proper time. In”. deed is challenged as forged. The party
ub. sup. Co. I/itt. 342 b. Hob. 335. 2 founding on the deed must appear in court
C'rabb’s Real Prop. 8, § 951. 4 Kent’s and abide by it. This is done by his
Com. 258, 260, note.

So, it has been said

signing a declaration that he abides by the

to be in gremio legis, (in the bosom of the deed quarrelled, [contestcd,] sub periculo
law,) that is, under the special protection falsi, which has the effect of pledging him
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to stand to the consequences of founding law.

From thence. 2 Mod. 27. 6 Id.
on a forged deed. Bell’s Diet.
252.
ABISHERSING, (properly Illishersing.)
ABIGEATORES. Lat. [from abigere,
to drive away.] In the civil law. Cattle In old English law. A freedom or im
stealers; those who drove away cattle or munity from forfeitures, or amerccments.
other animals, with the intention of steal Spelman. See Miahersing.
ing them. A rarer form of abigei, (q. v.)
ABJECTIRE. L. Lat. In old Euro
Calv. Lear. Brisaonius, voc. Abigei.
can laws. To forfeit one’s recognizance,
ABIGEATUS. Lat. (from abigere, to vadimonium desere-re ;) to neglect a plea
drive away.] In the civil aw. The offence or suit, (placitum negligere ;) to fail in an
of stealing, or driving away cattle. Dig. action, (deﬁcere in lite ;) to lose a cause by
default or neglect to prosecute, (causam
47. 14. 2. Sec Abigere, Abigeus.
ABIGEI. Lat. In the civil law. Cattle per defaltam, eel non prosequendo antit
stealers. Dig. 47. 14. 1. 1. Calv. Lez. tere.) Spelman.
ABJUDICARE. L. Lat. [from ab,
Briasonius. 4 Bl. Com. 239. Sec Abi
geus.
out of, and judicare, to adjudgc.] In old
ABIGERE. Lat. [from ab, from, and English law. To deprive of a thing by the
agere, to drive.] In the civil law. To drive judgment of a court; the same with foris
away. Applied to those who drove‘ away ‘judicare, (q. v.)
Ubi custos abjudicatus
animals with the intention of stealing ;est de custodia sua ; where a guardian is
them. Dig. 47. 14, de abigeis. Applied, deprived of his guardianship. Bract. fol.
also, to the similar oﬁ'ence of cattle stealing 1256 a. Abjudicetur medius de feodo el
on the borders between England and servitio suo ; the mesne shall be forjudged
Scotland.—Scott’s Minstrelsg of the Scot-1 of his fee and service. Fleta, lib. 2, c. 50,
tish Border, Introcl. Append. No. vii.
§ 8.ABJUDICATIO. L. Lat. [from abju
To drive out; to expel by force; to

dicare, q. v.] In old English law. The
depriving of a thing by the judgment of a
ABIGEUS, Abigevua, Abigeator, Abac court; a putting out of court; the same
tor. Lat-. [from abigere, to drive away.] as forzﬁudicatio, forjudgmcnt, forjudger.
In the civil law. A stealer of cattle : one Fleta, lib. 2, c. 50, § 8. Co. Litt. 100
who drove, or drew away (subtrazit) cattle a, b.
Towns. Pl. 49. See Fo1~is7'udi

produce abortion

Dig. 47. 11. 4.

Bris

80711148.

from their pastures, as horses or oxen from catio.

the herds, and made booty of them; and
who followed this as a business, or trade,
(quasi artem.) Abigei proprie hi habentur
qui pecora ez paacuie, vel ex armentis sub
lralzunl, rt quodammodo deprwdantur, el
abigendi stadium quasi artem eavercent;
equos de gregibus vel boves ale arment-is
abducenles. Dig. 47. 14. 1. 1. The term

was applied also to those who drove away
the smaller animals, as swine, sheep and
goats. Id. 47. 14. 1, 2. In the latter
case, it depended on the number taken,
whether the oﬁ'ender was fur (a common
thief,) or abigeus. Id. 47. 14. 3. Quan
tilas discernit farem ab abigeo. Id. 48.
19. 16. 7. Or, as Bracton quotes it, quan
titar discernit furem ab abigevo. Bract.
foL 105 a. But the taking of a single
horse or ox seems to have constituted the
crime of abigeatus. Dig. 47. 14. 3. And
those who frequentlg did this were clearly
abigei, though they took but an animal or
two at a time. Id. 47. 14. 3. 2. Sec
Cod. 9. 37. Nov. 22, c. 15, § 1.

ABINDE.

L. Lat.

ABJUDICATUS. L. Lat. Forjudged.
See Abjudieare.
ABJURARE. Lat. from ab, from,
and jurare, to swear; L. ‘r. forjurcr.] In
old English law. To swear from; to swear

to give up, or leave a thing, or place; to
renounce or abandon by, or upon oath; to
forswear. Abiurare regnum ; to abjure
the realm, to swear to leave it. Bract.
fol. 135 b. 136 a. Cart. de Forest. c. 10.
Si fur conviclus fuerit, aut morti tradatur,
aut regnum abjuret, vel patriam, comita
tum, civitalem, burgum vel villam ; if the
thief be convicted, he shall either be de

livered up to death, or he shall abjure the
realm, or the country, the county, city,
borough, or town.

Bract. fol. 151 b.

Abjurare terram ; to abjure the land.
Articuli Cleri, c. 10.

ABJURATION. [Lat. abjuratio, from
abjurare, q. v.] A renunciation or aban
donment by, or upon oath; the taking or

making oath to leave a place.

Abjuration

in this sense, in English law, usually was

In old English of the realm, but it might also be of a par
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to turn aside from the road, unless for suf
ﬁcient cause; but was bound to go

ticular county, city, borough, or town.
See Algjurare.
The taking an oath to renounce one's
allegiance to a particular sovereign, prince,
or state. See Algjuration of allegiance.

straight to the port, so as to be there at

the day given him, and to embark as soon
as he could obtain a vessel and a wind,

ABJURATION OF ALLEGIANCE. unless detained by stress of weather.

If
he failed in any of these particulars, it was
at his peril. Bract. fol. 135 b. 136. Ac
cording to Britton and Fleta, he was
obliged to travel ungirded, with head and
feet bare, in nothing but his coat, like a
criminal about to be hung, (in para tzmica,
tanquam in patibulo suspendendus,) and
with a cross in his hands. Fleta, lib. 1,
c. 29, § 5. Fleta records the still more
remarkable circumstance, that when he
came to the sea, he was bound to walk
into it, up to his neck, (ingredi debet usque
ad collum,) if he could not ﬁnd the means

In political law. A declaration under oath,
before a competent authority, that the
party making oath renounces and abjures
all the allegiance and ﬁdelity which he‘
owes to a particular sovereign.

A formali

ty required of all aliens, by the laws of the
United States, previously to their being
naturalized. Act of Congress, April 14,
1802. 2 Kent’s Com. 64, 65. An oath,
abjuring all allegiance to the descendants
of the Pretender, is required in England
from all persons holdin oﬁice.
1 Bl.

Com. 368. 2 Steph.
106. See Allegiance.
ABJURATION

cm. 422.

OF THE

at. abjuratio regni.]

3 Id.

of crossing, and having set up a cry,
REALM. (hutesio levato,) to rest on the shore until

In ancient Eng

he found such means.

Id. ibid.

But he

ish law. The taking an oath to depart from ‘ might pass out of the kingdom by land, as

the kingdom, and never return, unless by into Scotland. Britt. c. 16.
ABJURE. [L. Lat. abjurare; L. Fr.
permission; a species of sworn, or self
anishment, formerly allowed to oﬂ'enders fo17'urer.]. To renounce, or abandon, by,
who confessed their crimes, after ﬂeeing to or u on oath. See Aly'u-rare, Abjuration.
A LE. L. Fr.
L. Lat. habilis, q. v.]
a sanctuary, as the means of saving their
lives. Bract. fol. 135 b. 3 P. Writs. 38, In old English law. "it; proper; Ables e’e
note
4 Bl. Com. 332. The blood vend’ ; ﬁt to be sold; merchantablc.
of the person thus abjuring was attaintcd, Yearb. H. 11 Hen. VI. 13.
ABMATERTERA. Lat. In the civil
he forfeited all his goods and chattels, and
was considered as dead in law. Id. 333. law. A great great grandmother’s sister,
(abaviw soror.) Inst. 3. 6. 4. Dig. 38.
1 Id. 443. 00. Eli. 133 8.
'*,,,* Abjuration of the realm is general 10. 3. Called matertera marcima. Id. 38. 10.
ly considered as having been abolished by 10. 17. Called by Bracton, abmatertera
statute 21 Jae. I. c. 28; but it is men magna. Bract. fol. 68 b.
ABNEPOS. Lat. In the civil law. A
tioned in the books at a later period. 2
Inst. 629. 11 East, 301. 2 Kent’s Corn. great great grandson. Inst. 3. 6. 2. Dig.
156, note. The old oath of abjuration, as 38. 10. 1. 6.
ABNEPTIS. Lat. In the civil law. A
given by Bracton; was in this form:
“Hear this, ye justices, or coroners, that great great granddaughter. Inst. 3. 6. 2.

I will depart from the realm of England,
and that I will not return thither again,

Dig. as. 10. 1. 6.

unless by permission of the lord the king,
or his heirs. So help me God,”&c. Bract.
fol. 136, lib. 3, c. 16. In Britton and
Fleta, the oath is given in fuller terms.

English law. To obliterate. Abolitum ; ob

Britt. c. 16, fol. 25.

§ 3.

Fleta, lib. 1, c. 29,

According to Britton, it was re

quired to be taken at the churchyard
gate.

The party thus aly'uring was then

obliged to select a port where he would
embark, and a certain time, computed by

ABOLERE.
literated.

Lat.

In civil and old

God. 6. 33. 3.

abolitam ; razed or obliterated.

Rasum vel
Fleta, lib.

2, c. 54,
Id. c. 13, § 6. See Id.
lib. 6, c. 50, 2.
ABOLITIO. Lat. [from abolere, to
abolish or obliterate] In the civil law.
Leave to discontinue an accusation. Dig.

4s. 16. God. 9. 42, 43, 45.
Obliteration; elfacement; a putting out

reasonable days’ journeys, was allowed of memory; amnesty; pardon. Dig. 48.
him to reach it. He was not allowed to 16. 8-10.
ABOLITION. In old practice. A de
quit the king’s highway, nor to stay in
any one place more than two nights, nor stroying, or putting an end to an action or

_ABR

(13)

prosecution. Leave given to a criminal
accuser to desist from further prosecution.
Stat. 25 Hen. VIII. c. 21. Cowell. An
swering to the ent ' of a nolle prosequi in
modern practice.
ee Abolitio.
ABONDANCE. L. Fr. In old prac

tice.

Surplusage.

ABR

ment,) to erase. Abrasum; erased. B1-act.
fol. 413 b. Fleta, lib. 6, c. 60, § 2.
ABRASIO. Lat. [from abradere, to
scrape oﬁ'.] In old English law. A scrap
ing oﬂ'; erasure in a writ. B1-act. fol.

413 b. Flm, lib. 2, c. 13, § 6.

Yearb. P. 7 Hon. VI.

ABRIDGE. [from Fr. abreger; L.
Lat. abbreviara] In old practice. To make
ABORDAGE. Fr. In French com shorter; not, however, in words only, as
mercial law. Collision of vessels. Emeri in the popular sense, retaining the sub
gon, Traite drs Ass. ch. 12, sect. 14.
stance, but by subtracting, severing, ‘or
ABORTION. In criminal law. The leaving out some of the substance itself.
premature exclusion of the human foetus, Applied to plaints or declarations in the
after the period of quickening; which, old real actions.
Bro. Abr. Abrid when procured or produced with a mali ment. Cowell. Story, J. 3 Peters’
12.

cious design or for an unlawful purpose, is

a criminal offence. 4 Steph. Com. 128.
1 Russell on Crimes, 671. 1 Clzitt. Gen.
Pr. 35. 2 N. Y. Rev. Stat. [661,] 550,
§9. Id. [(394,] 578, § 21. Statutes of
Ohio, chap. 35,
252.
Whart. Am.
Crim-. Law, b. 4, ch. 6, § 1214, et seq.
“ABOUT.” Near; nearly; in the
neighborhood of. An expression con

99,183.
ABROACHMENT. See Abbrochment.
ABROCAMENTUM.
See Abbroca
mentum-.

ABROCEUR. L. Fr. A broker. Kel
ham. See Broker.
ABROGARE. Lat. [from ab, from,
off, or away, and rogarc, to propose or

pass] In the civil law. To take away, an
stantly used, where a time or sum cannot nnl, or repeal; to ahrogate. Rogare leyem,

be precisely stated, importing the possi among the Romans, signiﬁed to propose a
bility of a small variation from it. Where law for adoption, (literally, to ask for a
the words, “ about three hundred quarters, law,) and also to adopt a law proposed; to
more or less,” were used in an a eement, pass or make it. See Rogare. Abrogare
it was held that the parties cou d not be legem, or legi, signiﬁed the reverse of this,
taken to have contemplated so large an viZ., to annul a law; to undo what had
excess as ﬁfty over three hundred quarters. been done in passing it; to repeal it.
Abrogatur leyi cum prorsus tollitur; a
2 B. J.‘ Ad. 106.
Around. “About the breast,” in an in law is abrogated when it is entirely taken
dictment, might mean only near the breast; away. Dig. 50. 16. 102. Leger poslcriorcs
but “about the neck” means around it. priores coutrarias abrogant. Later laws ab
Parke, J. 5 Carr. 4- P. 121.
rogatc former ones that are contrary to
ABOUTIR. L. Fr. To abut. See Abut. them.
Cro. Jae. 121.
11 Co. 62 b.
ABOUTISSEMENT. L. Fr. An abut VVherc two laws are contrary to, or in con
ment, or abuttal. See Abuttal.
ﬂict with each other, that which was last
ABOVE. [Lat super, supra] In prac made is always understood as abrogating
tice. Higher; superior. The court to the other.
which a cause is removed by appeal or
From abrogare has been formed the
writ of error, is called the court above.
English abrogate, but no corresponding
Principal; as distinguished from what word has been framed from the simple
is auxiliary or instrumental. Bail to the rogare. In the Roman law, various other
action, or special bail, is otherwise termed words compounded of rogare were in use;
bail above. 3 Bl. Com. 291. See Below. as derogare, subrogare, obrogare, errogare,
ABPATRUUS. Lat. In the civil law. (qq . v.2 Tag/l. Civ. Law, 155.
A great great grandfather’s brother, (abavi
AB tOGATE. [Lat. abrogare, q. v.] To
fraler.) Inst. 3. 6. 4. Dig. 38.10. 3. Called undo what has been done in passing a
patruus mas-imus. Id. 38. 10. 10. 17.’ law; to annul a law by an act of the same
Called by Bracton and Fleta, abpatruus power which made it; to annul by an au
magnus. Bract. fol. 68 b. Fleta, lib. 6, thoritative act; to repeal. See Abrogare.
Applied also to the abolition of established
c. 2, § 17.
ABRADERE. Lat. [from ab, from, customs, by a different and long-continued
and radere, to scrape] In old practice. To u sage.

scrape 011', (as the writing of an instru

ABROGATION.

[Lat. abrogatio, from
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abrogare, q. v.] The act of abrogating;

A church- orch. Id.
the annulling or repeal of a law by au
ABSOIL . Absoller, Absouldre, Ab
thority of the legislative power. See sodre. L. Fr. [from Lat. absolvera] To
Abrogate, Express abrogation, Implied ab absolve,
acquit,
fo 've, assoil.
pardon. Kelham.
Hence the
old EngIilsh
rogation.
ABSCOND. [from Lat. abscondere, to, ABSOLUTA. Lat. Absolute, com
hide away.] To hide or conceal one’s plete, without exception, or condition.
self; to keep close; to go away privately. bsoluta scntentia cxpositorc non indigct.
Applied to a debtor who clandestinely An absolute sentence or proposition, Rpne
any savingjI
notoran
withdraws from the place of his residence lute
that without
is plain without
an needs
scruple,
a ex
so
or business, or who secretes himself to
avoid legal process. 2 Kent’s Com. 401. positor. 2 Inst. 533.
N. Y. Rev. Stat. Part II. ch. v. tit. 1.
ABSOLUTE. [Lat. absolutus, absoluta,
A debtor may abscond, without actually absolutum ; from absolvere, to discharge,

or erfect.] Complete and perfect in itself,

leaving the state. 7 Jllarg/land R. 209.
ABSENCE. In Scotch law. Want,
or default of appearance. A decree is
said to be in absence where the defender
Eieferidant] does not appear. Wharton’s
:e. Ersk. Inst. b. 4, tit. 3, § 6. See
Decreet.
ABSENS. Lat. In the civil law. Ab
sent. Absentem accipere debemus eum qui
non est eo loci in quo petitur ; we ought to
consider him absent who is not in the
place where he is demanded. Dig. 50.
16. 199. See Abesse.
ABSENTE. Lat. [ab]. of absena] Be
ing absent. A common term in the old
reports.
“The three justices, absente
North, C. J. were clear of opinion.” 2
Mod. 14.
ABSENTEE. [Fr. absent; Lat. a-bsens.]
One who is away from his domicil, or
usual place of residence. Bouvien. One

which is a conditional conveyance.‘
ee
Mortgage, Defeasance. A deed, absolute
on the face of it, may, however, be valid and
effectual as a mortgage, as between the par
ties, if it was intended by them to be mere
ly a security for a debt. 4 Kent’s Com.

who has resided in the state, and has dc

142, 143.

wit out relation to, or dependence on
‘other things or persons; as an absolute
right.
Without condition, exception, restriction,
qualiﬁcation, or limitation; as an absolute
conveyance, an absolute estate.

Final, peremptory; as an absolute rule.
See infra.
ABSOLUTE CONVEYANCE. A con
veyance by which the right or property in
a thing is transferred, free of any condition,
or qualiﬁcation, by which it might be de

fcatcd, or changed; as an ordinary deed of
lands, in contradistinction to a mortg

e,

ABSOLUTE ESTATE. An estate in
parted without leaving any one to repre
sent him. Uivil Code of Louisiana, Art. lands not subject to, or defeasible upon
any eondition.* See Estate upon condi
3522,11. 3.
One who never was domiciliated in the tion.
state, and resides abroad. Id. ibid.
ABSOLUTE PROPERTY. Full and
ABSENTIA. Lat. Absence. Absentia complete ownership of chattels in posses
ejus qui reipublicw causd abest, neque ei sion, as distinguished from that of a special,
neque alii damnosa esse debet ; the absence qualiﬁed, or temporary kind. 2 Bl. Corn.
of him who is away in behalf of the re 388. 2 Steph. Com. 73. 2 Kent's Corn.
public, [on business of the state,] ought 347.
neither to be prejudicial to him nor to an
ABSOLUTE RIGHTS. Those rights
which belong to natural persons, as indivi
other. Dig. 50. 17. 140.
ABSIS, Absida. Lat. [Gr. d¢k.] In duals, in contradistinction to those which
ecclesiastical law. Au arch or vault; arise from the civil and domestic relations;
(forniz, arcus,) any thing made in the consisting of the right of personal security,
shape of an arch, (quod in curvamen the right of personal liberty, and the right
arcuatum constituitur.) Spelman.
to acquire, enjoy, and dispose of pro erty.
A bishop’s seat or bench, (pro epis 1 Bl. Com. 123, 129, 141. 2
cnt’s

coporum subselliis.) Id.
The choir ofa church, orpresbgterium. Id.

Com. 1.
ABSOLUTE RULE.

In practice. A
A receptacle or coﬁ'cr, in which images rule of court commanding something to be

were kept, upon the altar.

Id.

done absolutely, and at all events, as distin
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guished from a rule nisi, which commands
something to be done, unless cause be
shown against it; (or, as the latter is more
commonly called, a rule to show cause why
a thing should not be done.) 3 Steph.
Com. 680. 1 Tidd’s Prac. 485. See Nisi,
Rule.

ABSOLUTE

WARRANDICE.

ABS

composition. Thus, in the statute of West
minster 2: Cum duo vel plures teneant bos
cum, turbaria-m, piscariam, vel alia, hujus
modi in communi, absque hoc quod aliquis
sciat suum separale: where two or more
hold a wood, turbary, piseary, or other such
things;1 in common, without this, that any

In one

ows, (i. e. without any one knowing,
Scotch law. A warranty against all incum or where none knows,) his several. Stat.
brances whatever. 1 Kames’ Equity, 290, Westm. 2, c. 22. Fleta, lib. 1, c. 12, §21.
293.
Spelman supposes it to be of Gallic origin,

ABSOLUTELY. Completely, wholly; and refers to a constitution of Alan, Duke
without qualiﬁcation; without reference or of Bretagne, A. D. 1087, in which the
relation to, or dependence upon, any other
person, thing, or event. To give property
to a person absolutely, is to create such
person the absolute and uncontrolled own
er of it. But it has been held that the
word absolutely, in a will, may be so far

qualiﬁed by accompanying expressions as
to convey only a limited interest. See 2
Penn. St. R. 120, 133.

ABSOLUTUM ET DIRECTUM DO

phrase occurs: absque eo quod cognosceret,
without this, that he knows, or without
knowing.
-

ABSQUE IMPETITIONE VASTI. L.
Lat.
Fr. sans (or sauna) empeschement
de wast (or gast.)] VVit-bout impeachment
of waste; without accountability for waste;
without liability to suit for waste. A clause
anciently often inserted in leases, (as the
equivalent English phrase sometimes is,)
signifying that the tenant or lessee shall
not be liable to suit, (impetitio,) or chal
lenged, or called to account, for committing
waste. 2 Bl. Com. 283. 4 Kent’s Com.
78. C0. Litt. 220a. I/itt. sect. 352. See
Bacon’s Arg. Case of 1m eachmcnt of
“Taste; Works, iv. 225. She Impetilio,
Vastum.

MINIYM. L. Lat-. Absolute and direct,
(or right) ownership. 2 Bl. Com. 105. C0.
Litt. 1 b. See Directum, Dominium.
ABSONIARE. L. Lat. In Saxon law.
To detest and avoid. Cowell.
ABSQUE. Lat. W'ithout. Absque gem
mli senatirs et populi cmwentu ct edicto ,
without the general convention and order
ABSQUE TALI CAUSA. L. Lat. In
of the council and people. Will. of Malms.
pleading. Without such cause. See De
lib. 3. 1 Bl. Com. 199. See Sim.
ABSQUE ALIQUO INDE REDDEN Injurid sud proprid absque lali causd.
DO. L. Lat. \Vithout rendering, or re
ABSTRACT OF A FINE. In old con
turning any thing therefrom, or therefor. veyancing. One of the parts of a ﬁne, be
9 C0. 123. A phrase applied to ancient ing an abstract of the writ of covenant, and
grants, where no tenure was reserved or the concord, naming the parties, the par
mentioned. Id. ibid. Bacon’s Arg. Low’s cels of land, and the agreement. 2 Bl.
Case of Tenures. “ As free as the crown.” Com. 351. Id. Appendix, No.1", sect. 4.
Shep. Touch-9!. 3. More commonly called
Id.
ABSQUE CONSIDERATIONE CU the note of the ﬁne. See Fine, Concord.
RIA1. L.-Lat. In old practice. Without
ABSTRACT OF TITLE. In convey
the consideration of the court; without. ancing. An abstract or summary of the
judgment. Stat. Marlbr. cited in Fleta, most important parts of the deeds, and
other instruments composing the evidences
lib. 2, c. 47, § 13.
ABSQUE IIOC. L. Lat. W'ithout this; of a title to real estate; arranged usually
(absque boo quad, dtc. ; without this, that, in chronological order, and intended to
rice.) In pleading. Technical words of show the origin, course and incidents of
denial, made use of in pleading by way of ‘ the title, without the necessity of referring
special traverse; which is hence sometimes to the deeds themselves. It also contains
called a traverse with an absque lzoc. Steph. a statement of all charges, incumbranccs,
Plead. 165-186. 9 Co. 13. See Special liens, and liabilities to which the property
traverse, Sine hoc quod, Sans ceo que, With may be subjected, and of which it is, in
any way, material for purchasers to be ap
out this that.
This seems to have been originally an or prised. Abstracts of title constitute an
dinary phrase, its barbarous form arising important part of the learning of convey

from its peculiar mode of application in ancing, and in England have been illus
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trated by treatises expressly devoted to the on the north, &c.; and on the south, &c.
subject. See Preston on Abstracts, Lee on 2 Chin. Pl. 660-662.
Abstracts.
ABUTI. Lat. In the civil law. To
ABUNDANS. Lat. [from abundare, q. abuse; to depart from or exceed use; to
v.] Abundant; overﬂowing; superﬂuous; use a thing for another purpose than that
more than necessary. Abundans eautela ; for which it was intended. Calv. Lez.
abundant or superﬂuous caution. God. 6.
To consume in the use; to use wholly;
23. 17.
todestroy. Id.
Abundans cautela non nocet. Abundant
ABUTFALS, Abbattals, Buttals. [from
caution does no harm. Fleta, lib. 1, c. 28, abut, q. v.] Commonly deﬁned “ the but
§1. 11 C0. 6. Applied to proceedings tings and boundin of lands, east, west,
in practice, adopted in cases of doubt, in north, and south, s owing on what other
order to make sure. Id. ibid. See Super lands, highways, or places, they abut, or
are limited and bounded.” Cowell. Tom
ﬂuu non nocent.
ABUNDARE. Lat. from ab, from, and lins.
umla, a wave.] In t c civil law. To
Pro erly, the limits or boundary lines
abound; to be more than full; to over of lan s on the ends, as distinguished from
ﬂow, as arivcr. Quum ﬂumen sic abun those on the sides. Well expressed in the
dasset. Dig. 2. 11. 2. 8. To be superﬂu old phrase, “buttals and sidings.” C'ro.
ous, or unnecessary; to be more than ne Jae. 183. Perhaps, also, the angles or ter
cessary. Non solent quw abundant vitiare minating points of the lines, especially in
scriptures. Superﬂuous mattérs do not lands of an irregular shape.‘I Abattal, in
usually vitiate writings. Dig. 50. 17. 94. its strict sense, includes the idea of con
Calvin makes a distinction between abun tiguity. 1 Taunt. 495.
dare and redundare.
*,,,'* Abuttal is sometimes used in the
ABUSE. [Lat abusus, q. v.] Depart more modern books in the sense of boundary
ure from use, (ab ueu;) immoderate or in general; thus, in pleading, a close is some
improper use. An abuse of the law, ac times required to be described by its abut
cording to Lord Bacon, is f‘a wandering, tals on other lands. 2 Chitt. Pl. 660.
or going astray, or digressing from the an The word is also used, but more rarely, as

cient practice of the law.”

“That may a verb, in the same general sense.

Buttal

be an abuse of the law,” he observes, is a form to be met with in the older books,
“ which is not against law.” Bac. Read. but with the particular meaning of a
Uses ; Works, iv. 137.‘
boundary at the end, as in the phrase,
ABUSIVE. Lat. In the civil law, “buttals and sidings,” already quoted.
Improperly; by an abuse or misuse of Butt is a form still sometimes used, but
language, (impropne, minus proprie, Gr. without much precision, in the phrases,
Kafllxp'!d’1'lKI.55Dig. 29. 3. 2. 1.
“ butts and bounds,” “ buttings and bound
ABUSU . Lat. In the civil law. ingsf’ “butted and bounded.’ The parti
Abuse; departure from use; excess of cuar manner of abuttaling, (to use the
ordinary use; destruction by use or in pro word in its looser sense,) together with
cess of use. Calv. Lez. Brissonius.
the term itself, is said to have originated
ABUT. [L. Lat. abattare; from Fr. with the Normans; in proof of which, re
abutter, abouter, to limit or bound, from ference is made to the Custumary of Nor
bout, an end or limit, butt or mark] To mandy, where the expression occurs, that
thrust forth the end, (ﬁnem ezerere ;) to the declaration must be made par bouts et
meet; to come up to a mark, (scqnum ap castes des dites terres, &c., (by the ends and
petere;) to bound end ways; to terminate. sides of the said lands, &C.) Spelinan,
Spelman, voc. Abattare. Called by Spel voc. Abuttare. Id. Am. Deeds ¢b Char
man a feudal term; (vozfeodalia)
ters, c. 5. These bouts, or ends, were other
To come to an end, as a boundary does wise called heads, (capita,) and fronts,
when it takes a new direction.* See frontes,) and were always said to abut
Abuttals.
.
abutlare) upon the next land, and some
In modern law. To come up to, touch, times to head (capitare) on it. Spelman.
meet, lie, or border upon. See Abutlals. Cornell. The sides, (latera, or costes,) on
A close is sometimes described in pleading the other hand, were never said to abut,
as abutting on the east, on a certain close, but to lie or border upon, to adjoin the
&c.; on the west, on a certain ﬁeld, &c.; next land; (ad terram proximam adjacere.)
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Spelman, ub. sup. See Headland, Siding.
This shows a marked distinction between
the two kinds of boundaries, though it is
now lost in the general, and not strictly

reports, to denote the accordance or agree

rection. These points, or angles were, from

note.

ment between one adjudgcd case and
another, in establishing, or conﬁrming the
same doctrine, and sometimes, the accord
accurate term, abuttal. A still further dis ance of judges in opinion in the same case.
tinction was sometimes anciently made See Accordant. The disagreement or op
between one of the ends of a piece of land, position of cases is denoted by contra.
and the other, or opposite end, as in the
ACCAPITARE, Acapitare, Acaptare.
yivltilmses, caput terrce, cauda terrae, (qq. v.) L. Lat. [from caput, head, or chief] In
is formal division, however, of the old Enghsh law. To pay homage to achief
boundary lines of lands into ends and sides, lord, on becoming his vassal. Bract. fol.
seems necessarily predicated on a regu lar 78 a. Fleta, lib. 3, c. 16, § 6.
four-sided ﬁgure in the land itself.
To acknowledge the sovereignty of a
There is another sense in which the term chief lord in special cases, as against a
abuttal or butt (bout,) was probably, and mesne ; to attorn ; (acapitare et se atturnare.)
perhaps originally used; appearing as it Bract. foL 389 a. Fleta, lib. 3, c. 16,§ 38.
does, to involve the radical meaning of the Id. lib. 6, c. 28, § 1.
word, besides being applicable to lands of
To attorn to another person than the
every shape, and not merely to those where chief lord, and in derogation of his rights
the ends were distinguishable from the sides, Fleta, lib. 2, c. 50, § 16.
viz. the end of aboundary line, or the point
To pay a relief to a chief lord. Mow
where it stopped, and turned in a new di tesq-uieu, Esprit des Lair, liv. 31, c. 24,
the earliest times, distingmshed by some
ACCAPITUM. L. Lat. [Fr. acapte, q.
visible object, or landmark, as at the present v.] In old records. Money paid by a
day. According to Camden, there were vassal upon his admission to a feud; the
hilloclrs raised upon the lines on purpose, relief due to the chief lord. Whishaw.
which were called botentines, from which See Accapitare.
Cowell conjectures the term butting to have
ACCEDAS AD CURIAM. 'L. Lat.
sp
. In conﬁrmation of the opinion (You go to the court.) In English prac
here advanced, it may be observed that the tice. A writ which lies at common law,
words mete and butt, in the common phrases, to remove a cause from an inferior court
“ metes and bounds,” “ butts and bounds,” not of record, such as a hundred court, or
and which appear to be the synonymes of court baron, into one of the superior courts.
abuttal, as they are of each other, have 3 Bl. 00771. 34. F. N. B. 18. 145 E.
both the same double meaning of a termi Termes de la leg. 1 Tidd’s Pract. 38.
nating and turning point. See Butts, The writ is directed to the sheriﬁ', com
mandin him to go to the court designated,
Bounds. lfctea.
ABUITALATUS. L. Lat. In old where t e suit or plaint is pending, and

pleading

Abuttalled.

there to make a record of such plaint,

Towns. PI. 26.

ABU'l'I‘ARE. L. Lat. In old English

(recordari facias loquelam,) and to have

law. To abut. Abuttans; abutting. Spel such record before the superior court, at a
day speciﬁed. Reg. Orig. 5 b. Dyer, fol.
169, n. 20. It is peculiar for the most
part to the action of replevin, and is merely
‘a recordarifacias loquelam, with a clause
ACAPTE. Fr. [L. Lat. accapilum] of accedas ad curiam, whence its name. 2
In French feudal law. A species of re Tidd’s Pr. 414, 415. See other forms of
lief; a seignorial right due on every change the writ, Reg. Orig. 5 a. 9 b. 10. And see
of a tenant. A feudal right which formerly Rccordari facias loquclam.
man. Towns. PI. 26, 49.
AC. Lat. And. See Ac etiam.
As. See Ac ri.
ACA. L. Fr. Then. Kelham.

ACCEDAS AD VICE COMITEM. L.
Lat. (You go to the sheriff.) A writ

prevailed in Languedoc and Guyenne, being
attached to that species of heritable estates
which were granted on the contract of em
pbgteusis. Gugot, Imt. Feed. 0. 5, s. 12.
ACATE. See Achate.
ACC., ACCORD. Abbreviations of the
Fr. accordant, and Eng. accordingly ; fre

formerly directed to the coroners of a
county in England, commanding them to

goto the sheriff, where the latter had sup
pressed and neglected to return a writ of

pone, and to deliver a writ to him requiring
83. See Pom.
quently used in the books, especially in the him to return it. Reg.
Vol. I.
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ACCEPTANCE AU BESOIN. Fr. In
Acceptance in case of need;
the civil law. To go to or with; to be an acceptance by one on whom a bill is
added or joined to; to belong to. Calv. drawn au bcsoin, that is, in case of refusal
Lew. Brissonius. See Accessio. Less used or failure of the drawee to accept. Story
than the simple word cedere, which con on Bills,§ 65, 254, 255.
ACCEP ANCE SUPRA PROTEST.
stantly occurs. See Cedere.
To approach; to be near or next to. In mercantile law. Acceptance over ro
test. An acceptance of a bill by a t ird
Calv. Lem. See Accessus.
person, after protest for non-acceptance by
To accede; to assent or agree. Id.
ACCEPTANCE. [Lat. acccptatio, from the drawee; such acceptance being for the
acccptare, to accept] A receiving with honor of the drawer, or some particular
approbation, or satisfaction; or, in the lan endorser. 3 Kenﬂs Com. 87. Story on
guage of the old books, “a taking ingood Bills, §12l. Called in French law, ac
part.” Temes de la ley. C'owell.—Ap ceptance par intervention. Id. § 256.
ACCEPTAREL Lat. In old pleading.
prova.l of, assent to, or acquiescence in a
thing received; an agreement to keep a To accept. Acceptavit; he accepted. 2
Stra. 817. Non acceptavit; he did not
thing received.‘
Acceptance is recci t, and something accept. 4 Man. & Gr. 7.
In the civil law. To accept; to assent;
more. There cannot e acceptance with
out receipt, but there is often receipt with to assent to a promise made by another.
out acceptance. Smith on Contracts, 71, Grotius dc Jar. Bell. lib. 2, c. 11, § 14.
ACCEPTATIO. Lat. [from acceptare,
note (a). The purchaser of goods may,
on receivmg them from the seller, accept q . v.) In mercantile law. Acceptance of
them, or return them as not answering the a bil. Heinecc. de Comb. c. 2, § 16. Id.
contract. If he neglect to return them c. 6, § 9.
In the civil law. The assent of a person
within a reasonable time, or to give notice
to the seller that he does not intend to to whom a promise is made. Grot. dc J.
take them, he is considered as having ac B. lib. 2, c. 11, §§ 14—16.
cepted them, and will be held to the pur
ACCEPTILATIO. Lat. [from accep
ehase.* 2 M. d‘ W. 653, 656. 11 Id. tum, a thing received, and latio, a putting
534. Smith on Contracts, ub. sup. So, down.] In the civil law. A holding, con
the drawce of a bill of exchange may, on sidering, or acknowledging as received. A
receiving it, either accept it, or return it form of releasing one from an obligation,
without acceptance; and the same distinc without payment, called an imaginary pay
ACCEDERE.

Lat. [from ad, to, and

ccdere, to go, to belong or appertain.]

In French law.

tion has been made between the receipt ment; one of the modes of dissolvin

ob

and the acceptance of a deed.

Ersk. Inst. ligations in the civil law. Inst. -3. 30. 29.]
b. 3, an 2, § 45.
1. Dig. 46. 4. Bract. fol. 101. It was
ACCEPTANCE or A BILL or nxcnxnoa. made verbally, in the usual form of ques
. Lat. acceptatio.
In mercantile law. tiou and answer, thus: the debtor said to
c act by which t e person on whom a the creditor, Quod ego tibi promisi habesne
bill of exchange is drawn, (called the acccptum? (Do you consider what I
drawce,) assents to the request of the promised you as received?) The creditor
drawer to pay it, or, in other words, en answered, Habeo, (I do.)
t might also be
gages, or makes himself liable to pay it, made in Greek, provided it were in the
when due. 4 East, 57, 72. 2 Bl. Com. same form. But it was only verbal con
469. It may be by parol, or in writing, tracts that could be thus dissolvcd. Inst.
and either general or special, absolute or 3. 30. 1.

Dig. 46. 4. 8. 4.

Cod. 8. 44.

conditional; and it may be impliedly, as
well as expressly given. 3 Kent’s Com. 83,
85. Story on Bills,
238, 242—248,
251. But the usual and regular mode of
acceptance is by the drawce’s writing
across the face of the bill the word “ ac
cepted,” and subscribing his name; after
which he is termed the acceptor. Id. § 243.
See 2 Hill’s (N. Y.) R. 582. 10 Foster-’c

is the kind mentioned in Bracton. Omne
quod tibi debui ex quacunque causa, luzbesnc
acccptu-m? (Do you consider everything
that I have owed you, on whatever ac

R. 256.

count, as received!) To which the answer

See Acceptor.

There was also a more general form of
acceptilatio, by which obligations of all
kinds might be dissolved, after being re
duced to the form of a verbal stipulation.

Inst. 3. 30. 2. Dig. 46. 4.18. 1. This
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was, by word or writing, Habeo, acceptum
que fero; (I hold it so, and put it down as
received.) B1-act. fol. 101 a. Fleta, lib.
2, c. 60, § 11. The last clause in this ex
ample shows the etymology of the word;

ACC

Hale’; P. C’. 618, 622. Hawk. P. C.
b. 2, c. 29, s. 82. And generally, any
assistance whatever, given to a felon, to

hinder his being apprehended, tried or
suffering punishment, makes such assistor
(lalio, from ferre.) It was sometimes an accessary; as furnishing him with a
written as two words, accepti latio. Fleta, horse to escape his pursners, money or
ubi supra.
vietuals to support him, a house or other
Acceptilation is used in modern civil shelter to conceal him, or 0 en force and
law, and in Scotch law. Bell’s Diet. It violence to rescue him.
awk. P. C. b.
is also used as an ordinary English word, 2, c. 29, ss. 26, 27, 28. 1 Hale’s P. C’.
by some of the old writers. Richardsorfs 620, 621. 4,131. Com. ss. 4 Steph.
Diet.
Com. 91. 2 N. Y. Rev. Stat. [699,] 583,
ACCEPTOR. L. Lat.
In mediaeval § 7.
ACCESSEMENT. L. Fr.
law. A hawk. L. Salic. tit~ 7, § 1. L.
[Lat. acces
Ripuar. tit. 36, § 11. Spelman.
Addition. Kelham.
ACCEPTOR.

In mercantile law.

The

party who accepts a bill of exchange, and
who is the principal debtor, the drawer
being the surety. 3 Kent’s Com. 75, 86.
See Acceptance.

ACCESS.

[Lat. accessus, q. v.]

Ap

CCESSIO.

Lat. [from accedere, to

go to or with; to be added to; to belong
to.] In the civil law. Accession; a go
ing or passing of one thing to, or with
another as its principal; addition or ad
junction; an addition, or increase.‘ That

proach, or means of approach; opportunity mode of acquiring property by which ac
of intercourse, as between husband and cording to the rule, Res aomsoria seqnitur

wife. 1 Bl. Corn. 457.
Actual intercourse. Sugd. Prop. 182.
ACCESSARIUS. Lat. In old plead
ing. Accessary; an necessary. Towns. PI.

mn pnncipalcm, (an accessory thing fol
lows the principal thing,) or ccdit Ni prin
tipali. (belongs to the principal thing,)

the proprietor of the principal thing be
comes, tpso jure, pro netor of all that be
ACCESSARY. [L. Lat. accessariua] longs to it, [or is a ded to, or connected
In criminal law. One who, without being with it,] as an accessory thing; whether
present at the commission of a felonious such addition be by its own increase, as
offence, becomes guilty of such otfence, not the fruits of the earth, the young of ani
as a chief actor, but as a participator, as mals; or the operation of natural causes,
by command, advice, instigation or conceal as the gradual deposit, (allum'0,) made
ment, either before or after the fact or com upon land by a stream; or by the volun
mission; a particeps crimin-is. 4 Bl. Com. tary act of another uniting his property
35. Cowell. See infra.
with it, (adjunctio ;) as by the interweav
ACCESSARY BEFORE THE FACT. ing of materials, welding of iron, painting
In criminal law. One who, being absent at on another’s tablet, writing on his parch
the time a crime is committed, yet pro ment, building or planting on his soil; or
cures, counsels, or commands another to by the mixing together of things dry,
commit it; and, in this case, absence is (commiztio,) or liquid, (c0nfusio.) Inst. 2.
necessary to constitute him an accessary, I. 26—38. Dig. 6. I. 23. Id. 41. I. 7.
for if he be present at any time during the 7. Id. 41. I. 26. Id. 44. 3. I4. Bract.
transaction, he is guilty of the crime as fol. 9 a. 10 a. 1 Mackeld. (Ev. Law, 279
266-270. See Adjunctio.
principaL Plowd. 97. 1 Hale’s P. C. —285,
Thus,
615, 616.
if A. advises
4 Steph.
B. to
Com.
kill 90,
another,
note and The mode of acquisition bv transforming
49.

See Acceasorius.

a thing belonging to another, especially

by working up his material into a new
species, as grapes into wine, was called
speciﬁcatio, and was distinguished from
accessio, properly so called. 1 Mackeld.
[L Lat. accessarius ex post faclo,-—post Ciu. Law, 277, § 265. See Speczi/1'cati0.
A thing joined or added to another
!_/furlum scelua. Spelmam] In criminal
law. One who, knowing a felony to have thing. Calv. Lee. The Romans did not
been committed by another, receives, re use the word accessio to denote the title
lieves, comforts or assists the felon. 1 arising from the addition of one thing to
B. does it in the absence of A., in this case
B. is principal, and A. is accessary in the
murder. 4 Bl. Com. 37.
ACCBQSARY AFTER THE FACT.
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another, but understood by it the thing but follows its principal. Co. Lilt. 152 a.
itself which comes to be joined to another. 151 b. Bro0m’s Max. 203. £368.] The
1 Mack. Civ. Law, 279, § 266, note
incident passes by the grant 0 the princi

Id. 155, § 153.

pal, as rent by the grant of a reversion,

An incident or appurtenant to another and not é converso.
thin .

Dig. 34. 2. 19. 13.

2 Bl. Com. 176.

Amsrurium scquitur principals.

.Bell’s

The proﬁt, fruit, or increase of a thing. Diet. 6 Bell’s (Scotch) Appeal Cases,
More commonly used in the plural, (acces 222.
siones.) Dig. 22. 1.
ACCESSORIUS. L. Lat. [from acce
An incidental or auxiliary obligation, as dere, q. v.] In the civil law. Accessory,
that of a surety. Cal-v. Lee.
incident; belonging to something else.
A arty contracting such obligation. Res accessoria; an accessory thing.
1
Id.
rissonius.
Mackeld. Civ. Law, 155, § 152. See Ac
ACCESSION. [Lat accessio, q. v.] A cessorzum.
species of title by which a person acquires
ACCESSORIUS. L. Lat. [from acce
a right to, or property in a thin , in con dere, q. v.] In old English law. An
‘ sequence of its belonging to anot er thing; accessory, or accessary.
Spelman. At
as by growing out of it, or being added to, ccssorius sequitur naturam sui prineipalia.
or combined with it."‘ See Accessio. A An accessary follows the nature of his
principle derived from the civil law, by principal. 3 Inst. 139. An necessary
which the owner of property becomes en cannot be guilty of a higher crime than
titled to all which it produces, and to all his principal. B1-00m’s Mar. [374.]
that is added or united to it, either natu
Atmsorius stquitnr prindpalem. An ac

rally or artiﬁcially, (that is, by the labor or

cessary follows, or depends upon the prin

skill of another,) even where such addition cipal. 4 Co. 44. Where there is no
extends to a change of form or materials : principal, there can be no accessary.
and by which, on the other hand, the pos
ACCESSORY. L. Lat. accessorius, ac
sessor of property becomes entitled to it, cessorium, qq. v.]
ncident, appurtenant,

as against the original owner, where the or belonging to. Things accessory are of
addition made to it by his skill and labor, the nature of the principal. Finch, Law,
is of greater value than the property itself, b. 1, c. 3, num. 25. We'ngate’s Jlfaa.-. 226,
or where the change effected in its form is
so great as to render it impossible to re
store it to its original shape.‘r 2 Kent’s
Com. 360-365. Bracl. fols. 9, 10. Code
Civil, Nos. 546, 547. Civil Code of Lou
isiana, Art. 490. Schmidfs Civ. Law,
48, 49. 3 C0mstock’s R. 379, and authori
ties cited ibid. See Accessio.

max. 64.

Accessorial is sometimes used

in this sense.

Story, Bailm. § 54.

An incident; a thing belonging to an
other thing. \Vhen a subject is conveyed,
every one of its accessories are understood
to be conveyed with it, unless the con

trary be expressed.

1 Kames’ Equity,

240.

ACCESSION, Deed of. In Scotch law.
ACCESSORY. In criminal law. Con
A deed executed by the creditors of a tributory to, or aiding in the commission
bankrupt or insolvent debtor, by which of a crime. Called in the Roman law,
they approve of a trust given by their ope et consilio, and in the Scotch law, art
debtor for the general behoof, and bind and part. (qq. v.)

Erslc. Inst. b. 4, tit. 4,

themselves to concur in the plans pro- § 10. More commonly written aceessary,
posed for extrieating his alfairs. Bell’s especially when used as a substantive. Sec
Dict.
Accessory.
ACCESSOR-IUM. Lat. [from accedere,
ACCESSORY ACTION. In Scotch
to go to, or with.] In the civil law. An practice. An action which is subservient
accessory thing; an incident; a thing or auxiliary to another. Of this kind, are
which goes with another thing; a thing actions of “proving the tenor,” by which
which belongs to, is connected with, or lost deeds are restored; and actions of
dependent upon another thin , as its “ transumpts,” by which copies of principal
principal, (res pn'ncipalis.)*
gala. Lat. deeds are certiﬁed Bell‘s Diet.
Cowell. Bract. fol. 22 b. Fleta, lib. 4,
ACCESSORY CONTRACT. In the
civil law. A contract which is incident
c. 22, § 1.
Attessorium non dutit red scquitur suum or auxiliary to another or principal con
prinnpale. The incident does not draw, tract; such as the engagement of a surety.
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Pothier, Oblig. part 1, ch. 1, sect. 1,
art. 2.

ACCESSORY OBLIGATION. In the
civil law. An obligation which is incident

ACC

To receive; to sustain, as an injury. Id.
I To take; to understand; to construe.
d.

ACCO. L. Lat. An abbreviation of
actio. Towns. Pl. 26. Acconem, of ac
ligation of a surety. Pothier, Oblig. part tionem. Id. 166, 167.
2, ch. 1, § 6. The term is used in Scotch
ACCOLA. Lat. [from ad, by, and co
law. Bell’s Diet.
lere, to dwell.] In the civil law. One

to another or principal obligation; the ob

ACCESSUS.
go to.]

Lat. [from accedere, to who inhabits or occupies land near a place,

In old English law. Access, ap

as one who dwells by a river or on the
Dig. 43. 13. 3. 6.
going into a place. Accessus et receasus;
In feudal law. A husbandman, an agri
the liberty of going on and olf another’s cultural tenant; a tenant of a manor.
land, for the purpose of hunting, drawing Spelman. A name given to a class of
water, &e. Bract. fol. 231 b. 232. Fleta, villeins in Italy. Barringt. Obs. Stat.

proach, admission, mgress; the liberty of bank of a river.

lib. 4, c. 27, § 1.

The same liberty, as

302.

applied to the enjoyment of a right of
common, was called ingressus et egressus,
ingress and egress; a phrase still in use.
Id. ibid. Bract. ubi supra. See Ingress,
Egress.
ACCIDENS. Lat. [from accidere, to
fall, to happen.] In the civil law. All

ACCOMMODARE. Lat. [from ad, to,
and commodum, beneﬁt} In the civil law.
To accommodate; to al ow, against strict
rule, (contra summi
regulam ;) to grant
or transfer as a matter of favor rather than

circumstance.

Dig. 2. 11. 2. 8.

right

Calv. Lox.

Actions and excep

tions which were granted by the prmtor,
accident; athiug hap ening; an event or ea: wquo et bone, were said accommodari.

Calv.

x. Spicgelius.

ACCIDENT. [Lat. accidens, from acci
dere, q. v.] A casualty; an act of provi

To lend, or loan. Si tibi vendam quod
tibi accommodavi; if I sell you that which
dence; an event that takes place without I have loaned to you. Bract. fol. 41 a.
one’s foresight or expectation. See Inevi
ACCOMMODATION PAPER. In mer
cantile usage. A bill or note drawn, ac
table accident, Act of God, Casually.
In equity. Any such unforeseen event, , cepted, or endorsed by one person for an
misfortune, loss, act or omission, as is not other, there being no consideration between
the result of any negligence or miscon them, for the sole purpose of raising money
duct.‘ 1 Storg/’s Eq. Jurispr. § 78. Ac upon it, for the accommodation of one or
cording to Mr. Spence, “every attempt to both of them.’* Story on ‘Bills, § 187.
deﬁne accident in its judicial acceptation, See 12 M. (i W. 705. 1 Id. 212. It is distin
guished from business paper. 6 Ohio St. R.
has failed.” 1 Spe11ce’s Ch. 628.
ACCIDERE. Lat. [from ad, to, and 37. Accommodation paper in the hands of
cadere, to fall.]

In the civil law.

To hap

bond ﬁde holders, is now governed by the

pen; to fall; to take place. Ea qum mo same rules as other pa er. 3 Kent’s Com.
midunt non tcmcrc in agcndis ncgotiis oom 86, and note, ibid. The parties to every
Pllllltl". Things which rarely happen accommodation bill hold themselves out
are not [to be] rashly [or inconsiderately] to the public, by their signatures, to be ab
taken into account, in the transaction of solutely bound to every person who shall
business. Dig. 50. 17. 64.
take the same for value, to the same ex
To happen to; to befall; usually in a tent as if that value were personally ad
bad sense.
Calv. Lez. An euphemism vanced to them, or on their account and
at their request. Story on Bills, § 191.
to express death. Id.
192, 193.
ACCION, Accyoun. L. Fr. An action. And see Id.
ACCOMP AMENTUM. L. Lat. In
Kelham. Accion sur le ca; ; an action on
old pleading. Accomplishment C0. Entr
the case.
ACCIPERE. Lat. [from ad, to, and 227. Towns. Pl. 49.
ACCOMPLICE. [from ad, to, and com
capere, to take.] In the civil law. To re
ceive; to take, especially under a will. plicare, to fold up, or wrap together] In
Brissonius.
Distinguished from capere, criminal law. One who is joined or united
with another; one of several concerned in
(q. v.) Dig. 50. 16. 71.
To admit; to acknowledge. Calv. Lew. a felony; an associate in a crime; one who
co-operates, aids, or assists in committing
Briuonius.
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it. Tomlina. Jacob. This term includes are two judgments; the ﬁrst is that the de
all the participee criminis, whether con fendant do account, (quod computct,) before
sidered in strict legal propriety as princi auditors appointed by the court, and, when
pals,

or as accessories.

1 Russell on such account is ﬁnished, then the second

Crimes, 26. It is generally applied to
those who are admitted to give evidence
against their fellow criminals. 4 Bl. Com.
331. Hawk. P. C. b. 2, c. 37, § 7.
ACCOMPT. See Account.
ACCORD. Fr. & Eng. An agreement,
consent, or concurrence. An agreement
between a party injuring and a party in
jured, to make satisfaction for the injury;
which, when performed, is a bar of all ac
tions upon this account.* 3 Steph. Com.
373. As if a man contract to build a
house, or deliver a horse, and fail in it,
this is an injury for which the sufferer
may have his remedy by action; but if the
party injured accepts a sum of money, or
other thing as a satisfaction, this is a re
dress of that injury, and entirely takes
away the action. 9 C0. 79. 3 Chittg/e
Bl. Com. 16, and note. Blount. Bac.
Abr. Accord. Com. Dig. Accord. U. S. =
Dig. Accord and satisfaction. Deﬁned by

judgment is that he do pay the plaintiff so
much as he is found in arrear. 3 Bl.
Com. 162.

*,,,"‘ The action of account was formerly
the common remedy in mercantile transac
tions, and in almost all cases where there
were dealings, and an unliquidated demand.
3 Reeves’ Hist. Eng. Law, 77. In modern

practice it has fallen into great disuse, in
consequence of the substitution of the ac
tion of assumpsit, and the frequent resort to
a court of equity.

3 Bl. Com. 163.

1 Tidd’s Pr. 1, 2. 1 Archb. N. Prius,
196, 197. It seems, however, to have al

ways been regarded with favor b the Eng
lish judges, and in the case of odfrey v.
Saunders, in the C. B., where an action of
this kind was brought, Lord C. J. Wilmot

expressed his satisfaction at seemg it re
vived. 3 Wile. 94, 117. Latterly it has
been revived in England to a considerable

extent, in consequence of a decision of the

Finch, “an agreement between t-he parties court of exchequer, in relation to the ex
themselves, upon a satisfaction executed.” ception of merchants’ accounts in the sta

.Mmb2mJ9

tute of limitations. 8 Mees. J: W. 769.
ACCORD, abbr. of Accordant, (q. v.) Smith on Contracts, 301, 302, 321, and
Agreeing, agreed. “Denison, J. accord.” notes. It is retained in the practice of some
of the United States, but its form has been
1 IV. Bl. 418.
To ACCORD. In practice. To agree modiﬁed, and, in general, it is rarely resort
or concur, as one judge with another. “I ed to: in some of the states it has been ex
accord.” Eyre, C. J. 12 Mod. 7. “The pressly abolished. 4 Kent’s Com. 359,
note. 1 Stor_z/’s Eq. Jur. § 442, and note.
rest accorded.” 7 Id. 360.
ACCORDANT. Fr. & Eng. Agree Rev. Stat. of N. Jersey, 46. Rev. Stat. of
ing; concurring. “Baron Parker, accord I Vermont, 219, c. 36. 25 Vermont R. 340.
ant.” Hardr. 93. “Holt, C. J. accord Rev. Stat. of Mass. c. 118, §43. Purdon’s
ant.” 6 Mod. 298, 299. “Powys, J. Digest, Account. See United States Di
accord.” “ Powell, J. accord.” Id. ib.
gest, Account render.
ACCOUNT, Accompt. [L. Lat. compo
ACCOUNT. A statement in writing,
tus, compatus, from computare, to account] of debts and credits, or of receipts and
In practice. A writ, or action at common payments; a list of items of debts and
law, (sometimes called account render,) credits, with their respective dates.* 5 C020
which lies against a person who by reason en’s R. 593.
of his office, or business, as bailiff, receiver,
The word account has been said to have
or guardian, ought to render an account to no deﬁnite legal meaning. Id. 588, 593.
another, but refusesto do so. F.N.B. 116. “Any thing may enter into an account.”
P. Q. 00. Litt. 172. The writ in this Sanford, C. Id. 593.
action (which is termed in the old books,
ACCOUNT CURRENT. A running,
breve de compute, or compoto,) commands or open account. See Account stated.
ACCOUNT STATED. An account ba
the defendant to render a reasonable ac
count (rationabile computum, or rationabi lanced and rendered, with an assent to such
lem compotum,) to the plaintiff, or show the balance, express or implied. Parker, C. J.
court good cause to the contrary. Fleta, 8 Pick. R. 187, 193. 1 Kernan’s R. 170.
lib. 2, c. 70. Reg. Orig. 135. F. N. B. An account current sent by a foreign mer
116, 117. If the plaintiff succeeds, there chant to a merchant in this country, and
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not objected to for two years, is deemed
an account stated, and throws the burden
of proof upon him who received and kept
it without objection.
7 C’-ranch, 147.
25 Mississippi R. 267. But an account
closed by the cessation of dealings between

ACC
To accrue; to grow or arise; to begin

to have existence.

Actio non accrevit infra

ser armos ; (q. v.) the action did not ao

crue within six years. 3 Chitt. Pl. 941.
ACCRESSER. L. Fr. To increase, or
accrue. Kelham. See Accrescere.
the parties, is not an account stated.
ACCRETION. Lat. accretio, from ac
5 Crunch, 15. 8 Pick. ub. sup. See crescerc, to grow to. A growing to, add
Insimul computassent. To make an ac ing to, increasing. Most commonly a
count stated, it is suﬂicient that the account plied to the gradual and impereeptibe
has been examined, and assented to, as cor

accumulation and formation of soil, or

rect, by both parties. This assent may be land, out of the sea, or a river. 3 Kent’:
express or implied from circumstances. Com. 428. Schmidt, C’-iv. Law, 49. See
\Vhethey, on a given state of facts, the Alluvion.
'
transaction constitutes a stated account, is

ACCROACH, Accroche. [Fr. accrocher,

a question of law. 1 Kernan’s R. 170. acrocher, q. v.] In old English law. To
And see 26 Mississippi R. 212. 22 Penn. attempt to exercise. 4 Bl. Com. 76. 1
St. R. 427. Hale's P. U. 80. 2 Reeves’ Hist. Eng.
ACCOUNTANT. A person skilled in Law, 451. 3 Id. 186. Accroachiiiy of
accounts.
royal power was a usual charge of high
A person whose business or duty is to treason anciently, though a very uncertain
keep accounts.
charge. 1 Hale’s P. C’. ub. sup. Encroach
A person who readers an account in a ing is used in the articles against the Arch
particular case; a arty accounting.
bishop of York and others, A. D. 1388.
ACCREDIT.
Fr. accrediter, from Lat. 1 How. St. Trials, 10], 102.
ad, to, and credere, to believe or trust.] In
To exercise without authority; to usurp
international law. To give credit to; to authority. Stat. 13 Ric. II. st. 1. 3 Reeves’
express conﬁdence in; to acknowledge the Hist. Eng. Law, 197.
authority of. To acknowledge the autho
To delay. See Accrocher.
rity of a diplomatic ent of another go
ACCROCHER, Acrochcr. L. Fr. In
vernment; to receive im in his public old En lish law. To pull or draw to, as
character, and give him credit and rank with aiook; to aecroach. Ou home acro
che a lui siwite; where a man draws to
accordingly.
ACCREDULITARE. L. Lat. In old himself suit. Yearb. M. 4 Edw. II. 88.
records. To purge an otfence by oath.
To usurp; to attempt to exercise. Kel
Bkrunt. Whishaw.
ham.
ACCRESCE. In Scotch law. To accrue.
To delay. Aecrocher un proces ; to
1 Kama’ Equity, 247. See Accrescerc.
stay a process or the proceedings in a
ACCRESCERE. Lat. [from ad, to, and suit. C'owell.. Blount.
ACCRUE.
t. accrescera] To grow
ensure, to grow; L. Fr. accressen] In the
civil and old English law. To grow to; to to, to follow, to e added to; as a thin or
to and become united with, as soil to right passes from one person to anotlher
lfrfd per alluvionem. Dig. 41. 1. 30, pr. See Accrescere.
Id. 41. 1. 56, pr.
To grow, arise, accumulate, or become
To pass or be added to a person; to due; as rent or interest.
accrue. In Scotch law, literally translated
To arise, or begin to have a le al exist
“to accresce.” 1 Ifames’ Equity, 247. Jus ence; as an action accrues when t e plain
accrescendi ; (q. v.) the right of accretion, till‘ has a right to commence it. See Ac
or accruer, the right by which a thing passes crescerc.
or accrues from one to another, es ecially
ACCUMULATIVE. [from Lat. accu
from a deceased person to those w 0 sur mulare, from ad, to, and cumulus, a heap.]
vive him ; hence called the right of survivor That accumulates, or is heaped up; addi
ship. Pars decedentis accrescerc debet su tional. Said of several things heaped to
perstitibus, perjus accrescendi ; the portion gether, or of one thing added to another.
of the deceased ought to accrue to the sur . ee infra.
ACCUMULATIVE JUDGMENT. In
vivors by the right of accruer, or survivor
ship. Brad. foL 28. See Id. fol. 77 b. criminal practice. A second or additional
judgment or sentence given against or
262 l).
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passed upon one who has already been con
victed, to go into effect after the expiration
of the ﬁrst. Wharton’s Lea‘.
ACCUMULATIVE LEGACY. A dou

ble or additional legacy; a legacy given in
addition to another given by the same in

strument, or by another instrument. 4
Vesey, 90. 1 P. Wms. 424.
ACCUSARE. Lat. To accuse; to
charge with some offence. Ualv. Let. God.

9. 1.

Measure nemo so debut nisl eoram

D60.

No man is bound to accuse himself,

unless before God.

Hardr. 139.

ACE

superior; persons who held of no one, as
their lord. Baronum homines, et acepha
los. LL. Hen. I. c. 22, cited in Spelman.
This is probably the passage referred to in
Cowell, (additions in the ed. of 1701,) as
descriptive of a class of levellers who ac
knowledged no head or superior.
ACER. L. Lat. In old English law.
An acre. Spelman. See Acra.
ACERES. L. Fr. Maple trees. Kelham.
AC ETIAM. L. Lat. And also. The
name of a clause in a capias ad responden
dum, so called from its initial words. See
A6 etiam billw. Anciently sometimes writ

ACCUSATION. [Lat accusatio, from
accusare, q. v.] In criminal law. The act ten as one word, ocetiam, and aceciam.
of charging with a crime or offence. A Towns. Pl. 49-. 2 Sim. 922.
AC ETIAM BILLIE. L. Lat. And
statement made before a competent magis
trate or judge, charging a named person also to a bill. The initial words of a clause
with the commission of some crime or inserted in a writ of copies ad responden
offence. Cal-v. Lez. voc. Accusatio.
dum, where bail is required, in order to
ACCUSATOR. Lat. [from accusare, . express the true cause of action; the writ
v.] An accuser. Atcuaator post ratinnabie requiring the defendant “to answer the
tempus non est audieudns, nisi so bone do plaintiff of a plea of trespass; And also to
omissions excusaverit. An accuser is not to a bill of the plaintiﬁ"’ a ainst the defend
be heard after a reasonable time, unless he ant, for whatever the res cause of action
excuse himself satisfactorily for the omis may be. 3 Bl. Com. 288. Id. Appendix, No.
sion. Mom, 817.
III. sect. 3. See Ca-pias ad respondendum.
“ ACCUSTOMED RENT,” in the stat. This clause is now dispensed with, in the
13 Eliz. c. 10, ought to be understood of process of the English courts. Stat. 2
the rent reserved in the last lease, and not VVill. IV. 0. 39. See Bill.
ACHATA. L. Lat. [from Fr. achate,
upon the ﬁrst, for that rent having been
altered since, cannot be called the accus q. v.] In old English law. A purchase.
tomed rent. Hale, C. B. Hardr. 325. Mag. Rot. Pip. 1 Hon. II. rot. 14, m. 2.
Spelman.
2 Vern. 540.
ACCUSTUMATUS, Accustomatus. L.
ACHATE, Aclz-at, Achet, Acute. L. Fr.
Lat. In old pleading. Accustomed. Co. {from achater, to buy.] In old English
Entr. 69. Rast. Entr. 657. Towns. PI. aw. Purchase; a purchase, contract or
26, 49.
bargain. Bro. Abr. Contract. Per colour
ACENSEMENT. L. Fr. A letting to de achate; by color of purchase. Stat.
Westm. I. c. 1.
farm. Kelham.
ACENSEUR. L. Fr. A farmer. [fel
Bought. Acha-te arerc; bought back.
ham.
Dyer, 35 h, Fr. ed.)
-ACEPHALI. Graeeo-Lat. [Gr. aK£¢,.)..“,
ACHATE , Acater. L. Fr. To buy.
from a, without, and K;¢a)m, a head.] Per Si le villeine achate biens ,' if the villein
sons without a head or superior. In the buy goods. Litt. sect. 177.
civil law, a sect of religious persons, enu
ACHATOR, Achatou-r, Achetour, Aca
merated among heretics, in Nov. 109, pr. tour. L. Fr. [from aekater, to buy.] In
and 1Vov. 115, c. 3, § 14. See also Cod. old English law. A buyer; a contractor.
1. 5. 19. Otherwise called Acephalitw. Purveyors were, by statute 36 Edw. III. st.
So termed, according to Calvin, because 1, c. 2, ordained to be thereafter called
their head or founder was unknown, or achetours, or buyers; the name of par
because they acknowledged no religious veyor being declared by the statute to be
superiors, (bishops, resbyters and coun an odious one. Barringt. Obs. Stat. 389.
cils.) Calv. Lear.
he word was used in 2 Reeves’ Hist. Eng. Law, 370. Pa-rnours,
a similar sense in the time of Charlemagne. purveg/ours, ou achetours; takers, purvey
Synod. Mogunt. sub Carol. 111. cap. 22, ors or buyers. Artie. s-up. Chart. c. 2.
cited in Spelnum.
ACIIERSET. [L. Lat. achersetua] An
In feudal law. Persons without a feudal ancient measure of corn or grain, supposed
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to have been the same with the quarter, or
eight bushels. Cowell.
ACIIESON, Achagsson. L. Fr. Rea
son, occasion, cause, hurt. Kelham. Sec
Encheson.
ACHEVER. L. Fr. To attorn. Kelham.
ACIA, Acga. L. Lat. In old English
law. Malice, hate or hatred. Fleta, lib.
1, c. 25, § 5. Id. c. 26, § 3. See Atia.
ACLEA. L. Lat. {from Sax. ac, oak,
and lea or lega, ﬁeld.
n old English law.
A ﬁeld or lace w ere oaks grow; an
oak-ground, Fyuercetum.) Florent. Wigorn.
A. D. 851. Spelman.
ACKNOWLEDGMENT. In convey

ancing.

The act by which a party who

has executed an instrument, declares or

acknowledges it before a competent oﬂiccr,
to be his, or her act and deed.

The certiﬁcate of the officer on such in- 1
strument that it has been so acknowleged.
Both these are usual requisites to entitle an ‘
instrument to be recorded.
ACKNOVVLEDGMENT MONEY. A
sum of money paid by copyhold tenants, ‘
in some parts of England, on the death of '
their landlords, as an acknowledgment of 1
their new lords. Cowell. Blount. Holthouse.
The same with the Lat. laudemium, (q. v.)
ACOIGXE. L. Fr. Favor; association.
Kelham.
ACONE. L. Fr. Some. A corrupted
form of aucun. Aconefei, sometimes. ]1’el
ham.

ACORD, Acort.
accord, consent.

L. Fr.

Kelham.

ACQ

v.] A resting quiet or satisﬁed, without
objection, opposition or dissent; omission
to say or do any thing expressive of dis
satisfaction or disa proval.
ACQUIETANTIA, Acquietancia-. L.
Lat. [from acquietare, q. v.] In old Eng
lish law.

All acquittance;

a release or

discharge from the obligation of a debt or
contract, (solutio a vinculo debiti, stipula

tionis, rel obligationis, quo quis alteri tene
tur.
Spelman.
e instrument itself, (sgmbolum ipsum,
by which such discharge is effected. I .
Sometimes called litera acquietantiw ,' a
letter of acquittance. Reg. Orig. 150.
Exemption or freedom from a service or
duty. Uonsuetudines et servitia de quibus
illi nunquam acquietantiam habuerint ;
customs and services from which they never
had acquittance. Bract. fol. 27 b. Acquis
tancia de slziris ct hundredis ,' the privilege

of being free from suit and service in shircs
and hundreds. Cowell.
ACQUIETARE. L. Lat. [from ad, to,
and quietare, to discharge; quietum roddere,
to make quit, or quiet, i. e. content, or free
from molestation; to give quiet, or keep in
quiet, so that one may have no cause for
further or future apprehension; to put at
rest-.1]J In old English law. To acquit; to
disc arge or release from a debt. Spelman,
voc. Acquietantia. Quod acquictet B. de
viginti solidis ; that he acquit B. of twenty
shillings. Reg. Orig. 158 a.
To ac uit; to pronounce, or declare in
Agreement,
nocent o a crime or charge. See Acquis

ACOULPER. L. Fr. To accuse. Kel
kam. Acoupes ; accused. Id.
ACQUEST. [L. Lat. acquisitum, q. v.]
In old English law. An estate newly ac
qpired, or acquired by purchase. 1 Reeves’
ist. Eng. Law, 29. See Con-quest.
Acquisition. Used in this sense by Sir
Matthew Hale. Hale’; Anal. sect. iii. xxxiii.

tatus, Acquit.

To keep quiet, or quit; to preserve or

protect from molestation, as from demands
for services not due.

Acquietabimus, (we

will acquit,) was one of the formal words in
the clause of warranty, with which the old

charters concluded. By this word, the do

nor bound himself and his heirs to acquit
nxiv.
the tenant, if any one should demand more
ACQUETS. Fr. In the civil law. Pro or different service than what was contained
perty which has been acquired by purchase, in the charter. Bract. fol. 37 b. Warran
gift, or otherwise than by succession. tizare, acquietare et defendere ,' to warrant,
Bouvier.
acquit and defend. Id. fol. 30 a.
ACQUIETATUS. L. Lat. [from ac
Proﬁts, or gains of property, as between
husband and wife. Civil Code of Louisi quietare, q. v.] In old English law. Ae
quitted; discharged; released from a crim
ana, § 2369.
ACQUIESCE. [from Lat. acguiescere, inal charge; pronounced innocent by a
from ad, to, and quiescere, to be quiet, from jury. Reg. Orig. 134. 9 Co. 56. Cro.
quies, rest] To rest satisﬁed or apparently Car. 420. This word had the peculiar
satisﬁed; to rest without objection, opposi meaning of a discharge by a jury, (per

tion or dissent.‘

Webster.

ACQULESCENCE.

[from acquiesce, q.

pais,) from a very early period. Reg. Orig.

134 b,BOUL
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ACQUIRE. [from Lat. acquircre, q. v.] Applied as well to the act, as to the instru
To get or gain by some lawful title; to
make onc’s own according to some rule of
law. See Acquircrc.
ACQUIRERE, Aclquirere. Lat. [from
ad, to, and quwrerc, to seek.] In the civil
law. To acquire; to gain by some lawful
title; to make one’s own, (suum facere,

according to some rule of law, (jure aliquo.
Calv. Lear. Inst. 2. 1. pr. Dig. 41. 1. 7.
1, et passim. It was distinguished from
nancisci and adipisci, to get or obtain. Oalv.
L81‘. The title De acquirendo rerum do
minio was a fundamental one in the Roman
law. Dig. 41. 1. See Cod. 7. 32.
ACQUISITION. [Lat acquisitio, from
acquirere, q. v.] The act of acquiring;
the act of gaining by some lawful title; the
act of making a thing one’s own according
to some rule of law.
ACQUISITUM, Adguisitum. L. Lat.
{from acquirere, to acquire, or purchase.]
n old English law. A purchase. 2 111011.
Angl. 380. Towns. Pl. 50.
Acquest, or newly acquired feudal rights.
1 Reeves’ Hist. Eng. Law, 29. See Conquest.

ment by which it is effected.

See Acquie

tantia, Receipt, Release.

ACRA. [pl. acrce.] L. Lat. In old Eng
lish law. An acre. Spelman. Fleta, lib.
2, c. 71,
3, 4, 5. Co. Litt. 5 b. Towns.
Pl. 26, 196. In Bo/cenhale, duas carucatas
terrw, et dimidiam, et 26 acras prati, et 50
acras silvaz, et 70 acras dc brushe. In Bo
kcnhale, two carves and a half of arable
land, and twenty-six acres of meadow, and

ﬁfty acres of wood, and seventy acres of
brush. Charla Edredi Regis, A. D. 948.
Spelman. D0 tibi decem acras in tali loco;
I give you ten acres in sucha place. Bract.
fol. 16 a. See Ager.
ACRE. [Lat.ju_qerum ; L. Lat. acra,
acer, from Sax. weer, from Lat. ager, a ﬁeld.
Spelmam] A measure of land containing
forty perc 10s in length, and four in breadth ;
or according to that proportion, be the

length more or less; making an area of one
hundred and sixty perches. Ord. dc Ad
mens. Terrw, 35 Edw. I. st. 1. Stat. 24
Hen. VIII. c. 4. Crompt. Jurisd. 222.
Uowell. Stat. 5 Geo. IV. c. 74. Declared
ACQUISSER. L. Fr. ‘To receive, to by statute, in New-York, to be equal to a
rectangle sixteen perches in length and ten
gather. Ifelham.
ACQUIT. [L. Fr. acquiter, quiter ,' L. in breadth, making the same area. 1 N.
Lat. acquietare, q. v.] To free, clear or Y. Rev. Stat. [(507,] 617,§ 7. See Ser
geanfs Land Laws, 185. See Perch.
deliver from accusation. See Acquittal.
To discharge from obligation, properly
"‘,,’* Originally the word acre, (aver, aim-,
in writing. See Acquittance.
or Sax. ¢ecer,) was not used as a measure of
T0 protect from molestation, or trouble. land, or to signify any determinate quantity
In the old common law, to see that a ten of land, but to denote any open ground,
ant be safely kcpt from any entries, or other (latum quanta-mvis agrum,) wide cham
molestation, for any manner of service issu paign, or field; which is still the meaning
ing out of land, to any lord that is above of the German acker, derived probably
the mesne. C0. Litt. 100 a. Litt. sect. from the same source, and is preserved in
142.
the names of some places in England, as
ACQUITTAL, Acquital.
In criminal Castle Acre, South Acre, &e. Spelman.
practice. A judicial deliverance from an ac See Acreﬁght. VVhen the word came to
cusation of guilt; a deliverance or setting be applied as a measure of ground, the
free from a criminal charge by the process quantity denoted by it was still various,
of a trial at law, and the verdict of a jury, until determined by the English statutes
pronouncing the party not guilty.* 4 Bl. above referred to. Kcnnetfs Paroch. Ant.
Com. 361. 1 Nev. rf Man. 36. See Ac 534. Cowell. And even aﬂer the-estaly
quietatus.
lishment of a standard acre, customary
In old English law. Exemption from en acres continued to be used in different
try and molestation by a superior lord, for parts of England, varying greatly from
services issuin out of lands. Co. Litt. each other and from the standard. Thus,
100 a. Cowel . See Acquietantia.
in the case of Barksdale v. Morgan, (in the
ACQUITTANCE.
Lat. acquietam C. B., E. T. 5 W. & M.) the common ae
cia, q. v.] A discharge in writing, of a ceptation of the word acre in Cornwall was
sum of money, or debt due, duty agreed said by the court to amount to as much as
to be performed, or any other obligation. a hundred of other counties. 4 Mod. 186.
Spelman, voc. Acquietantia.
Cowell. And see Yearb. T. 3 Edw. II. 98. But
Termes de la Ley. Shep. Touchat. 347. these customary measures were ﬁnally abol
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ished by stat. 5 Geo. IV. c. 74. McCul
loch’s Diet. At the great Domesday in
quisition, the common pasture in England
seems to have been measured by hides, the
arable land by carucatea, or carves, and the
meadow by acres. Cowell. For the mea
sure of the Scotch aiker, see Skene de Verb.
Sign. v. Particata.
ACREFIGHT or ACRE. [Sax. weer
feoght, from weer, a ﬁeld, and feoght, ﬁght]
A camp or ﬁeld ﬁght: a sort of duel, or
judicial combat, anciently fought by single
combatants, English and Scotch, between
the frontiers of the two kingdoms, with
sword and lance. Called campﬁght, and
the combatants champions, (L. Lat. camp
iones, from campus,) from the open ﬁeld
that was the stage of trial. Cowell.

ACT

meat.‘ Poth. Oblig. part iv. ch. 1, art. 1,
sect. 1. See Acta, Ab actis.
Any instrument in writing to verify facts.
Webster.
To ACT. In Scotch practice. To do
or perform judicially; to enter of record.
Surety “ acted in the Books of Adjournal.”
1 Brown's R. 4.
ACT. In Scotch practice. An abbrevia
tion of actor, (proctor or advocate, especi
' ally for a plaintiff or pursuer,) used in

records. “ Act. A. Alt. B.” an abbreviation
of Actor, A. Alter, B.; that is—for the
pursuer or plaintiff, A., for the defender, B.
1 Brown’s R. 336, note. 2 Id. 144, note;
507, note.

ACT IN PAIS.

L. Fr. & Eng.

An

act in the country, as distinguished from

ACRESCER, /lcrcsser, Acrestre. L. Fr. , an act in court; an act which is not a mat
To increase; to multiply; to advance or ter of record, or done in a court of record.
rise; to accrue. Kelham.
I 2 Bl. Com. 294. Story on Agency, § 25,
AC SI. Lat. As if. Towns. P1. 23. note. See In pais.
27. These words frequently occur in old
ACT OF BANKRUPTCY. An act
English statutes. Lord Bacon expounds done or suffered by a trader, tending to
their meaning in the Statute of Uses: defraud his creditors, (as by endeavoring to
“The statute gives entry, not sirnpliciter, avoid them, or evade their just demands,)
but within an as si.” Baa. Read. Uses, by which he becomes a bankrupt, within
Works, iv. 195.

the meaning of the bankrupt laws, and lia

ACT. [Lat actum, actus ; from agcre,
to do; Fr. acte.] A thing done; a thing
done by an ordinary human agent; the
deed of an individual. See Aclus, Actum. '
A thing done by a superior power, such
as the law, the Almighty; an event hap
pening from the operation of such superior
power. See Act of God, Act of law.
A
done in writing, or evidenced1

ble to be proceeded against as such. 2 Bl.
Com. 477. See Bankruptcy, Bankrupt.
",,,* In English law, the following acts,
when committed by a person who trades,
within the meaning of the bankrupt laws,
are acts of bankruptcy: 1. Departing the

by writing; a record or instrument, public

or private.
A thing done, or business formally tran
sacted by a public body, and always ex
pressed in writing; especially, a legislative
proceeding: as written law, formally or
dained or passed by the legislative power
of a state, called in England an act ofpar

realm: 2. Being out of the realm, and re

maining abroad: 3. Departing from his
dwelling house, or otherwise absenting

himself: 4. Beginning to keep his house:
5. Suffering himself to be arrested for any
debt not due: 6. Yielding himself to pri
son: 7. Suffering himself to be outlawed:
8. Procuring himself to be arrested: 9.
Procuring his goods, money, or chattels, to
be attached, sequestered, or taken in execu

tion: 10. Making or causing to be made

Iiamqzl, and in the United States an act of within the realm, or elsewhere, any fraudu

congress, or of the legislature: a statute/" lent grant or conveyance of any of his lands,
See 26 Perm. SI. R. 450. See Statute.
-tenements, goods, or chattels: 11. Making
A thing done by a court, and expressed or causing to be made any fraudulent sur
in writing; an order of court, or other render of any of his copyhold lands or
judicial proceeding.‘ See Acfa. In Scotch tenements: 12. Making or causing to be
law, the orders and decrees of a court, and made any fraudulent gift, delivery or trans
in French and German law, all the records fer of any of his goods or chattels. 2
and documents in an action, are called acts. Steph. Corn. 196; and see Id. 197. Whar
Encyclop. Americ. See infra.
l l0n’s Lea‘.
A thing done in writing before a public l The following acts were designated by
oﬁicer, as a notary; the record of such a the late bankrupt acts of the United States,

thing; a notarial, or other public instru-l as acts of bankruptcy: 1. Departing from
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the state, district, or territory of which the by which the crown of Great Britain was
trader is an inhabitant, with intent to de limited to the present royal family. 1 Bl.
fraud creditors: 2. Concealment to avoid Com. 128. 2 Steph. Corn. 490.
ACT OF UNIFORMITY. In English
being arrested: 3. VVillingly or fraudulently
procuring himself to be arrested, or his

law. The statute of 13 & 14 Car. II. c. 4,
oods and chattels, lands or tenements to enacting that the book of common prayer

%e attached, distrained, sequestered or as then recently revised, should be used in
taken in execution: 4. Removal or con every parish church, and other place of
cealment of goods, chattels and effects, to public worship, and otherwise ordaining a
prevent their being levied upon, or taken uniformity in religious services, &c. 3
in execution, or by other process: 5. Mak Sleph. Com. 104.
ing a fraudulent conveyance, assignment,
ACT OF UNION. In English law.
sale, gift, or other transfer of his lands, The statute of 5 Anne, c. 8, by which the
tenements, goods, chattels, credits, or other articles of union between the two king
evidences of debt. Act of Congress, doms of England and Scotland were rati
August 19, 1841, § 1. Owen on Bank ﬁed and conﬁrmed. 1 Bl. Com. 97.
ACT BOOK. In Scotch practice. The
ruptcy, 15—28.
ACT OF CONTRAVENTION.
In minute book of a court. 1 Swinton’s R.
Scotch law. The act of breaking through 81.
ACTA. Lat. [plur. of actum, q. v.]
any restraint imposed by deed, by cove
nant, or by a court. Kames’ Equity, Pref. In the Roman and civil law. Acts, doings,
1 Id. 228.
transactions; especially those of which a
ACT OF CURATORY.
In Scotch record was or is kept.
practice. The act extracted by the clerk,
The acts or proceedings of persons cloth
upon any one’s acceptance of being curator. ed with su reme authority, such as the
Forbes’ Inst. part 1, b. 1, ch. 2, tit. 2. 2 sovereign, tic legislative body; decrees;
Kames’ Equity/, 291. Corresponding with laws. The books, records or registers (libri
the order for the appointment of a guar scu tabular) of such acts. Calv. Lem.
dian, in English and American practice.
The acts or proceedings of magistrates
ACT OF GOD. [Lat. actus Dei ; Fr. and public oﬁicers (things done by or be
Dieu son acte.] Inevitable accident, or ca fore them,) of which a record was kept.
sualty; any accidcnt produced by any phy Id. Cod. 1. 56. 2. Acts done, or con
sical cause which is irresistible, such as tracts executed before notaries, of which a
lightning, tempests, perils of the seas, an record is kept, are still sometimes called
inundation, or earth uake; and also the aeta. In Louisiana, where a contract or
sudden illness or deat of persons. Story other act is executed in a particular man
on Bailments, § 25. 2 Bl. Corn. 122. ner before a notary, the protocol, or origi
Broom’s Max. 108. 2 Crabb’s Real Prop. nal, remains in his possession apud acta,
825, § 2176. Sir William Jones objects to and the act is deemed what is technically
the use of this phrase as made too familiar called “an authentic act.” Story, J. 9
by habit, and as bordering on irreverence, Peters’ R. 607, 625.
and suggests the substitution of the expres
The acts or proceedings of courts of
sion inevitable accidcnt. Jones on Bail justice, of which a minute or record was
ments, 104. Story on Bailments, §489.
kept. Id. Dig. 42. 1. 45. The minutes
ACT OF GRACE. In Scotch law. A or records, (Gr. 1'ma,m,,mm,) themselves.
term applied to the act of 1696, c. 32, by Dig. 42. 1. 46. Cod. 5. 50. 2. lVov. 47.
which it was provided that where a person Brissonius. Actis insinua-re; to deposit
imprisoned for a civil debt is so poor that he among the records; to ﬁle. Inst. 4. 11. 3.
cannot alimcnt [maintain] himself, and will Acta sive irrotulationes; acts or enrol
make oath to that effect, it shall be in the ments. Bract. fol. 1 b. Eztractum ez
power of the magistrates to cause the credi aetis Curie Justiciarie; extract from the
tor by whom he is incarcerated, to provide minutes of the Court of Justiciary. 1
an aliment for him, or consent to his libera Pitcai-rn’s Crim. Trials, part 1, p. 116.
tion; which, if the creditor delay to do for Eztractum dc libris aetorum Adjornalis ;
ten days, the magistrate is authorized to extract from the books of minutes of Ad
set the debtor at liberty. Bell's Diet.
journal. Id. p. 118.
ACT OF SETTLEMENT. In English
ACTA. Lat. [plur of actum, q. v.] I_n
law. The statute of 12 & 13 Will. III. e. 2, old English law. Acts; actions; the acts
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of individuals. Acts exteriors indicsnt in Dig. 44. 7. 51. Bracton, who is followed
l0l'iMl secrets. Outward acts indicate in by Fleta, adopts it, with a change in two
ward,
secret psurlitnguage,
oses. 8 per
Co. 290,
291. words only, (actio nihil aliud est quam ju:
Or,
inorBraeton
ezteriora
prosequendi injudicio quod alieui debetur,)
prwsumi poterit de interioribua; by out accompanying it with a commentary in
ward acts we may
of [presume, or tended to adapt it to the En lish law of
infer,] inward motives, or designs. Bract. his time. Bra-ct. fol. 98 b. Igleta, lib. 1,
fol. 42 a. The law, in some cases, judges c. 16, § 2. Later writers have endeavored
of a man’s previous intentions by his sub to accommodate it still more closely to the
sequent acts. Thus, where an entry, au English system, as will be explained under
thority, or license is given to any one by another head. See Action.
the law, and he abuses it, he shall be a
*,,,’* The precise nature of the Roman
trespasser ab initio; the law judging b actio cannot well be understood from the
the subsequent act, quo animo, or wit very general deﬁnition of the civil law,
what intent he entered. 8 Co. ub. sup. (which, it will be seen, describes it not as
Broom‘: Mar. 139, [221.]
a proceeding, but as a right,) without some
ACTA DIURNA. Lat. In the Roman explanation. And ﬁrst, as to the peculiar
law. Daily acts; the public registers or meaning of the expression in judicio, it
journals of the daily proceedings of the will be necessary to observe that the pro
senate, assemblies of the people; courts of ceedingsv in civil causes, under the old
justice, &c. Tacit. Annal. v. 4; xii. 24; Roman system, were always conducted
xiii. 31. Supposed to have resembled a before two different judicial officers; the
modern newspaper. Brande’: Diet. Acta prwtor, or magistrate, before whom the
guotidiana. Cod. 1. 55. 6.
parties (actor and reue) appeared, and
ACTA PUBLICA. Lat. In the civil stated the case and defence; and the judez,
law. Public acts; things done and re a private person appointed by the prsetor,
corded before public oﬁicers, judges, nota to investigate the facts and decide the
ries, dtc. Calu. Lez. Dig. 27. 7. 43. God. cause, according to a written formula of
2. l. 2.
instructions. See Judear. Hence arose
Books and records containing the public the division of the proceedings into two
acts, laws or statutes of a state. Spiege stages; those before the przetor, which
lius. Oldmdorpius.
were said to be in jure, and those before
ACTILIA. L. Lat. In old Scotch law. the judez, which were said to be in judicio.
Armor; weapons; harness. Cum actiliis Gaius, Inst. iv. § 119. 1 Kauﬁn. Maekeld.
ct harnesiis suie; with their armor and (750. Law, 187, note. The actio itself, un
harness. Slat. 2 Rob. Bruce, c. ordina der the earliest system of what were tenn
ed actiones legis, (q. v.) was a formula for
tum, 27. Skene de Verb. Sign.
ACTIO. Int. [from agere, . v.] In the which the actor or plaintiff applied to the

civil law. An action; the rig(l.1t of pursu praetor, at the commencement of the pro
ing, or suing for what is due to one, in the ceedings, and which the latter, in his dis

peculiar mode or form termed in judicio,
L e. before ajudez ,' (q. v.) or, in the later
civil law, the right of pursuing one’s due
by process of law, or before a judicial tri

bunal.

cretion, allowed, (aetionem dabat.) In its
general objects, it resembled, or at least

corresponded with the original writ of the
English system, and from the manner in

Actio nihil aliud est quam jus per which it is always contrasted with the

sequendi in judicio quad sibi debetur; an
action is nothing else than the right of
pursuing, in a court of justice, that which
is due to one. Inst. 4. 6. pr. This deﬁ
nition of the Institutes is copied, with a
slight change in the order of the words,
from the older deﬁnition of Celsus in the
Digests: ]\"ihil aliud est actio quam jus
quad aibi debeatur, judicio persequendi;

ezceptio, (a formula on the part of the dc
fendant answering nearly to the modern
plca,) seems to have partaken also of the
nature of the English count, or declaration.
Actionis verbo non continetur exceptio,

(under the word actio, an exceptio is not
included,) is a maxim of the Digests. Dig.

50. 16. 8. Like the original writ, the actio

lay at the foundation of the proceedings,
which may be translated in precisely the was essential to their due institution, and
samel
c, with the exception of the gave the right to proceed in the particular
word
which has the sense of a pro case; and from this last circumstance may

before a judez, already noticed. itself, not unaptly, have been termed the
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right of pursuing, or jus persequendi, &c. ever, uses juclicium in numerous other pas
It should not be overlooked, however, that sages, in the sense of a court, and as the

notwithstanding the express words (nihil synonyme of curia. See Judicium. In
aliud) of the deﬁnitions already given, the judieio, therefore, in his deﬁnition, if not
actio was practically regarded as something in that of the Institutes, may not impro
else than a mere jus, or right; it was not perly be translated “in a court of justice,”
only a jus pwsequcndi, but the persecutio “ before a judicial tribunal.”
ACTIO. Lat. In ancient English law.
itself. Actwnis verbo etiam perseeutio con
An action; otherwise termed, placitum,
tinetur. Dig. 50. 16. 34.
Placitum sine
The epithet jus seems more appropriate and sometimes loquela.
ly to belong to the proceeding by formula, actio. Brad. fol. 102 b. See Action.
which took the place of the actiones Zegis, Actio non datnr non damnificato. An action
when the latter were abolished. This for is not given to one who is not injured.
mula, which, like the technical act-io, was Jenk. Cent. 69. Attic qnelibct it sua via.
obtained from the practor by the plaintiff, Every action proceeds in its own course.
appears to have combined the qua ities, or Id. 77. Aclionnm genera maxime snnt scr
something like the qualities of the writ, Vﬂllliﬂ. The kinds or varieties of actions
Eleadings, and nisi prius record of the are especially to be preserved. Loft, Ap
nglish practice; concluding with the ap pendix, 460.
ACTIO. L. Lat. In mediazval law.
pointment of a judez, to try the cause, and
an express direction to him how to decide An oﬁice. Actio comitatua ,' the oﬁice of
it, as the facts might appear. Gaius, Inst. count. Marculf. Form. lib. 1. Spelman.
iv. § 407-47. 1 Spencc’s Chancery, 210,
ACTIO NON ACCREVIT INFRA
216, 251. It evidently constituted the SEX ANNOS. L. Lat. The action did
plaintiﬁ"s warrant for proceedi
before not accrue within six years. The emphatic
the j-uder, or in
and there ore may words of the old plea of the statute of lim
well have been deﬁned jus pcrsequendi in itations, literally translated in the modern
judicio.
forms, and retained as the distinctive name
the time
of Justinian,
of Before
appointing
a judez
had beenthe
laidJractice
aside; of the plea. 8 Chitt. Pl. 941. See Non
assumpsit infra sea: armor.
the mvestigation of the facts and decision
ACTIO. NON. L. Lat. In pleading.
of the cause being given to the same oﬂi An abbreviation of actionem non, the em
cer before whom the proceedings were phatie- words anciently used at the com
originally commenced. 1 Kaufm. Mack. mencement of a special plea in bar; the
Civ. Law, 188, note. There had ceased, defendant ﬁrst averring enerally that the
therefore, to be any proceeding in judicio, plaintiff “ought not to ave or maintain
in the proper technical sense of the term. is action,” (actiomm non habere,) and then
And yet the ancient deﬁnition, framed proceeding to state the reason--“ because
doubtless with reference to that roceed
e says that,” &e. Hence this whole pre
ing, was ado ted by Justinian most in liminary formula, (literally translated in
hwc verba.
his may be explained by the the modern forms,) has been technically
supposition that the word judicium had, termed the actio. non, or actionem. non.
by that time, acquired the larger sense of Steph. Plead. 394, (Am. ed. 1824.) 3
' judicial investigation, procedure or process Chitt. Pl. 906. As orally delivered by the
in eneral, just as judez had exchanged its pleader, it ran thus: Action ne deuea aver,
tee nical meaning,
private person ap car nous disons que, &c. ; you ought not to
pointed by the praator to investigate the have your action, for we say that, &e.
facts of the case, and decide it according Yearb. M. 4 Hen. VI. 1. P. 4 Hen. VI. 13.
to certain instructions,) for that of a public By the rules of the English courts, (Hil.
judge, having undivided control of the T. 4 Will. IV. 1, s. 10,) this clause was dis
cause from beginning to end. See Judi pensed with.
ACTIO. NON ULTERIUS. L. Lat. In
cium, Judez.
Bracton, as has been observed, ado ts English pleading. A name given to the
the deﬁnition of Justinian almost liters ly, distinctive clause in the new plea to the
giving to the word jus the full meaning of further maintenance of the action, intro
right, and to judicium the general sense of dueed in place of the plea puts darrein
a judicial procedure, or process of law. continuance; the averment being that the

B1-act. fol. 98 b. The same author, how- plaintiff ought not further (ulterius,) to
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have or maintain his action.

Steph. Pl. riaz.) Dig. 44. 7. 25. 2. A distinction
corresponding with the modern division
ACTIO AD EXHIBENDUM. Lat. In into actions at law, and actions in equity.
the civil law. A11 action to compel the ex 1 Story/’s Equity Jur.
37.
hibition or production of a thing, together
ACTIO CIVILIS.
n the common law.
with what was called rei causa ; under A civil action, as distinguished from a
which was comprehended all that the claim criminal action. Bracton divides personal

64, 65, 401.

ant of the thing could demand in addition
thereto, and especially what he could have
had if the thing had not been withheld
from him.
Inst. 4. 17. 3.
Id. 4. 6. 31.

actions into criminalia et civilia, according

as they grow out of crimes or contracts,
(secundum quod descendant ex maleﬁciis
vel contractibus.) Bract. fol. 101 b.
Dig. 10. 4. Cod. 3. 42. 1 Mackeld. Civ.
ACTIO COMMODATI. In the civil
Law, 155, § 153.
law. An action of loan. See Umnmodati
ACTIO ARBITRARIA. In the civil actio.
law. , An arbitrary action; one depending
ACTIO COMMUNIS. A common ac
upon the discretion of the judge, (ea: arbitrio tion. A term applied by Bracton _to an
judicis pendens ;) or in which the judge action where the thing demanded was com
was allowed to determine according to mon, and not several. Braet. fol. 103.
equity and the circumstances of the parti
ACTIO COMMUNI DIVIDUNDO.
cular case, how satisfaction should be made In the civil law. An action for dividing a
to the plaintiff; (permittitur
ez brmo common property, or thing held in common.
ct azquo, secundum cujusque rei de qud ac Inst. 4. 6. 20. Id. 4. 17. 5. Dig. IO. 3.
tum est naturam, azstimare quemadmodum See Communi dividundo. Enumerated by
at-tori satisﬁeri oporteat.) If the defendant Bracton and Flcta, among actions arising
refused to conform to the decision of the quasi ea: contractu. Braet. fol. 100 b.
judge, he might be condemned at discre Flcta, lib. 2, c. 60, § 1.
tion ; (nisi arbilriojudicis actori satisfaciat,
ACTIO CON FESSORIA. In the civil
—c0mI¢-mnari debeat. Inst. 4. 6. 31.
law. An aﬁirmative action; an action
ACTIO BON/E IDEI. In the civil founded upon the aﬁirmative allegation of
law. An action of good faith; a species some right in the plaintiff in anothcr’s land,
of equitable action at contractu, in which as a right of way, &e.; and not upon the
thejudez was allowed a discretionary power denial of the right of another in his land.‘
of determining upon principles of ' justice Inst. 4. 6. 2. Confessoria dicitur, quia
and equity, (ea: bono et ¢qu0,) how much constituta est verbis aﬂirmativis. Bract.
should be paid to the plaintiff, (quantum fol. 103. See Actio ncgatoria.
aclori reslilui debeat ;) of allowing a set off
ACTIO CONTRARIA. In the civil
(oompnuatio,) on the part of the defendant; law. A contrary or cross action, as distin
and generally, of takm into consideration guished from actio directa, (q. v.) Heinecc.
the circumstances of t e case, the inten Elem. Jur. Civ. lib. 3, tit. 15,
805, 816,
tions of the parties, and whatever was un 826. Brad. fol. 103.
derstood ezﬁde bond.“k Inst. 4. 6. 28. 30.
ACTIO CRIMINALIS. In the com
Ilcinccc.
1183, 1185.
Elem.1 Jur.
Mackeld.
Civ. Uiv.
lib. 4,Law,
tit. 6,104, mon law. A criminal action. Bra-ct. fol.
102 b.

§ 197.

These actions were also called

arbitria, and the judear, arbiter; they were
always brought for an incertum, (something
indeﬁnite or not ascertained,) and were dis
tinguished from the actiones stricti juris,
which were governed by strict rules, and
were always directed to a cert-um. Id. ibid.
See Actio strictijuris.
ACTIO CIVILIS. In the civil law. A
civil action; an action founded on the jus
civilc, or proper Roman law, as distinguished
from the actio honoraria, or przetorian ac
tion. All actions, in the Roman law, were,

See Actio civilis.

ACTIO DE DOLO MALO.
civil law.

In the

An action of fraud; an action

which lay for a defrauded person against
the dcfrauder and his heirs, who had been
enricl1ed by the fraud, to obtain the resti
tution of the thing of which he had been
fraudulently deprived, with all its acces
sions, (cum omni causd ;) or, where this
was not practicable, for compensation in

damages. 1 Mackcld. Civ. Law, 221, § 217.
Heinecc. Elem. Jur. Cir. lib. 4, tit.'6,

§ 1152. Dig. 4. 3.

God. 2. 21. B1-act.

fol. 103 b.
with respect to their origin, either civil or
ACTIO DE IN REM VERSO. In the
honorary, (aut civiles decuntu-r aut honora civil law. An action concerning a thing
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converted to the proﬁt of another; an action
ACTIO EX CONDUCTO. In the civil
granted to one who had contracted with a law. An action upon hiring; an action
son or slave, in order to recover whatever

the father or master, by means of such
contract, had converted to their own ad
vantage. Inst. 4. 7. 4. Dig. 15. 3. God;
4. 26. Heinecc. Elem. Jur. Uiv. lib. 4,
tit. 7, § 1222. Halifaa: Analysis, b. 3, c.
2, n. 7.
ACTIO DE PECULIO. In the civil

which the hirer (conductor) of a thing, as
a house, &e., might have against the letter
or lessor (locat0r.)

Dig. 19. 2. 15.

God.

4. 65.

ACTIO EX CONTRACTU.

In the

An action of deposit; an action upon or

civil and common law. An action of con
tract; an action arising out of, or founded
on contract. Inst. 4. 6. 1. Dig. 44. 7. 25.
1. Bmct. fol. 102. 3 Bl. Com. 117.
ACTIO EX DELICTO. In the civil
and common law. An action of tort; an
action arising out of fault, misconduct, or
malfeasance. 1 Mackeld. Civ. Law. 191,
§ 195. 3 Bl. Com. 117. E1: maleﬁcio is
the more common ex ression of the civil
law; which is ado te by Bracton. Inst.
4. 6. 1. Bract. folis. 102, 103.
ACTIO EX EMPTO. In the civil law.
An action of purchase, or upon purchase;
an action which a buyer is entitled to
maintain against a seller, in order to cause
him to deliver possession of the thing sold ;
with its titles and fruits, and every thing
dependent upon it. Pothicr, Contr. of Sale,
part 2, ch. 1, art. 5. Inst. 4. 6. 28. Other
wise called actio empti, or emti. Dig. 19.
1. God. 4. 49. Hcinecc. Elem. Jar. Cir.

for a deposit; an action to recover a thing

lib. 3, tit. 24, § 912.

law.

An action concerning, or against the

peculium, or separate property of a party.’Ir
An action to which fathers and masters
were liable on the contracts of their chil
dren and servants, to the extent of the lat
ter’speculium, patrimony, or separate estate.
Inst. 4. 6. 10. Id. 4. 7. 4. Dig. 15. 1.

God. 4. 26.

Hcinecc. Elem. Jur. (Jiv. lib.

4, tit. 7, § 1219.
ACTIO DE PECUNIA CONSTITU
TA. In the civil law. An action for money
engaged to be paid; an action which lay
against any person who had engaged to
pay money for himself, or for another,
without any formal stipulation, (nulla stipu
latione interpos~ita.)* Inst. 4. 6. 9. Dig.
13. 5.

Cod. 4. 18.

ACTIO DEPOSITI.

In the civil law.

deposited. Dig. 16. 3. God. 4. 34. Called

ACTIO EX FACTO. In the civil law.
an action bonw ﬁdei. Dig. 16. 3. 23.
An action of fact, or upon fact. Dig. 44.
ACTIO DIRECTA. In the civil law. 7. 25. 1.
A direct action, in the stricter sense of the
ACTIO EX LOCATO. In the civil
word directus; (q. v.) an action founded law. An action u on lettin ; an action
on strict law, and conducted according to which the person tocator) w 0 let a thing
fixed forms; called also vulgarisf“ 1 Mac for hire to another, might have against the
keld. Civ. Law, 189, § 194. Id. 268, note. hirer, (conducton) Dig. 19. 2. God. 4.
Dig. 44. 7. 37. pr. Bract. fol. 103 a.
65. See Actio locati.
An action on a contract made through
ACTIO EX VENDITO. In_ the civil
an agent, brought between the immediate law. An action upon sale; an action which
parties to the contract, that is, the agent a seller is entitled to maintain against a
and the other contractor. Story on Agency, buyer, to recover the price of a thmg sold
§ 163.
An action for an injury directly com and delivered. Inst. 4. 6. 28. Heinecc.
Elem. Jur. Civ. lib. 3, tit. 24, § 915.
mitted by a person with his own hand or Called actio vmditi. Id. ibid. Dig. 19. 1.
body, (si quis corpore suo damnum dederit ,' God. 4. 49.
or where the act done is immediately, an
ACTIO EXERCITORIA. In the civil
not consequcntially injurious.* Inst. 4. 3. law. An action against the ezvercitor or

16.

All these are distinguished from the employer of a vessel.

See Eurcitoria

actio utilis. (q. v.)
actio.
An action brought to enforce an obliga
ACTIO FAMILIIE ERCISCUND./E.
tion, which is essential to a contract, and In the civil law. An action for the parti
which therefore exists immediately after tion of an inheritance. Inst. 4. 6. 20. Id.
entering upon the same; as distinguished 4. 17. 4. Called by Braeton and Flcta, a
from actio contraria, or one brought for the mixed action, and classed among actions
payment of a counter claim. 1 Jllackeld. arising ea: quasi contractu. Bract. fol. 100 b.
Gin. Law, 191, § 195.
Id. to 443 b, 444. Fleta, lib. 2, c. 60, § 1.
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ACTIO IN QUADRUPLUM.
In the
civil law.
An action for the quadruple
value ofa thing.
Inst. 4. 6. 21.
B1-act.

cumloz.
ACTIO FINIUM REGUNDORUM.
In the civil law. An action for the deter
mination of boundaries between adjoining
lands. Inst. 4. 17. 6. Id. 4. 6. 20. Enu
merated by Bracton and Fleta, among
mixed actions.
Brant. fol. 444. Fleta,
lib. 5, c. 9, § 3.
See Finium regun
dorum.
ACTIO FURTI. In the civil law. An
action of theft; an action founded upon
theft. Inst. 4. 1. l3—17. Bract. fol. 444.
This could only be brought for the penalty
attached to the offence, (tantum ad pmmr
peraecutionem pertin0t,) and not to recover
the thing stolen itself, for which other ac
tions were provided. Inst. 4. 1. 19.
ACTIO HONORARIA. In the civil
law. An honorary, or prmtorian action.
Dig. 44. 7. 25. 35. See Actio civilis.
ACTIO IN DUPLUM. In the civil
law. An action for the double value of a
thing. Inst. 4. 6. 21, 23. Brut. fol. 103 a.
ACTIO IN FACTUM. In the civil law.

fol. 103 a.
ACTIO IN REM. In the civil and
common law. An action for a thiny ,' an
action for the recovery of a thing possessed
by another. Inst. 4. 6. 1. In rem actio
est per quam rem nostram qua ab alio pos
sidetur petimus, et semper adversus eum est
qui rem possidet ; an action in rem is one
by which we demand a thing belonging to
us which is possessed by another, and it is

always brought against him who has the
thing in possession. Dig. 44. 7. 25. Oth
erwise called vindicatio. Id. ibid. Inst.
4. 6. 15. Bracton conﬁnes this description
of actions to those brought for the recovery
of some immovable, corporeal thing, (re-1
corporalis immobili.r,) as land, (fundum ali
quem oel terram,) or some right therein,

(jus quod rei adhazreat.)

Bract. fol. 102.

Hence the meaning of the term real action
(actio realis, q. v.) in the common law.
An action directed agaimt a thing, out

An action upon the fact, or adapted to the of which the party bringing it Seeks to ob
tain satisfaction,

fact; an action not conﬁned to any partic

instead of proceeding

ular formula, but founded on the peculiar against the person.‘Ir Thus, in the courts
circumstances of the case; and intended to of admiralty, where a vessel is libelled for
meet cases to which other forms of action the purpose of obtaining satisfaction of
were not applicable.‘ Dig. 19. 5. 1. pr. some clann, or on the ground of forfeiture,
Id. 19. 5. 11.

Id. 44. 7. 25. I.

it is said to be a proceeding in rem, not

It rc

touching the person.

3 Dallas’ R. 297.

sembled the action on the case of the com
mon law. 1 Kames’ Equity, 147.
ACTIO IN PERSONAM. In the civil
and common law. An action against the
person ; a personal action; an action found
ed on some personal liability, arising either
out of contract, (as: contractu,) or malfea
sance, (ea: delz'cto,) as distinguished from an

ACTIO IN TRIPLUM. In the civil
law. An action for the triple value of a

actio in rem, or one brought for the reemL

thing. Inst. 4. 6. 21, 24. Bract. fol. 103a.

cry of a thing, independently of any per

ACTIO INDIRECTA. An indirect ac
tion. A species of action mentioned by

sonal obligation.
Inst. 4. 6. 1. In P"
mnam actio est, qua cum eo ayimus qui Ob

1 Kent's Corn. 373.
196.

It]. 367, note. 3 Id.

ACTIO IN SIMPLUM. In the civil
law. An action for the single value ofa
thing. Inst. 4. 6. 21, 22. Bract. fol. 103a.

Bracton, probably the reverse of the actio

ligatus est nobis ad faciendum al1'q1L2'd, vel directa, (q. v.) Bract. fol. 103 a.
dun/Ium; an action in per-sonam is 0116
ACTIO INJURIARUM. In the civil
which we may bring against him who is law. An action for injuries done by heat
bound to us, to do or to give some thmg. ing, wounding, slanderous language, libel,

Dig. 44. 7. 25. It was otherwise called and the like. Inst. 4. 4. pr. 1, 12. Brut.
condiztio, mtio personalis, and judiciumper fol. 103 b. See Injuria.
'
ronale, (qq.
Irl. ibid. Inst. 4. 6. 8. in
ACTIO INSTITORIA. See Institoria

tit. [11. 4. 6. 15. Id. 4. 11. pr. and 1.

actio.

The greatrem
leading
division
of actions
into
thnserin
and in
personam,
was estab

ACTIO LEGIS AQUILL~E. In the
civil law. An action under the Aquiliau
lished by the civil law, and introduced into law; an action to recover damages for ma
the lav/of England chieﬂy through Brac liciously or injuriously killing or wounding
mn, who adopts it in terms. Bract. fol. the slave or beast of another, or injuring

in any way a thing belonging to another.

101 b.

Vol. I.
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Otherwise called damni injuria: aelio. Inst.
4. 3. Heinecc. Elem. Jar. Civ. lib. 4, tit-. 3.
Halifax Anal. b. 2, c. 24. Brad. fol. 103 b.
ACTIO LOCATI. In the civil law. An

ACT

as he was called, against the other. Id.
ibid. Heinecc. Elem. lib. 3, tit. 28, 973,

974. See Negoliorum gestor. This action
is enumerated by Bracton and Fleta among
action which lay for the letter (locator) of actions arising quasi ez contractu, or ea:
a thing against the hirer, where the terms quasi contractu. Bract. fol. 100 b. Fleta,

of the contract were not complied with by lib. 2, c. 60, § 1.
the latter. Inst. 3. 25. pr. Dig. 19. 2.
ACTIO NOXALIS.

In the civil law.
Heinecc. Elem. Jar. Civ. lib. 3, tit. 25, A noxal action; an action which lay against
§ 928. See Actio ea: locato.
a master for a crime committed, or mjury
ACTIO MANDATI. In the civil law. done by his slave; and in which the mas
An action founded upon the contract of ter had the alternative either to ay for

mandatum (q. v.) or mandate; an action of the damage done, or to deliver up 1; e slave
mandate. Dig. 17. 1. Otherwise called to the complaining party. Inst. 4. 8. pr.
Heinecc. Elem. lib. 4, tit. 8. Halifax Anal.
mandati actio, (q. v.)
ACTIO MIXTA, or MISTA. In the b. 3, c. 2. So called from noara, the slave
civil law.
A mixed action; an action or otfending erson, or noxia, the offence
brought for the recovery of a thing, or com or injury itsel . Inst. 4. 8. 1.
ACTIO PERPETUA. In the civil law.
pensation for damages, and also for the
payment of a penalty; partaking of the nae A perpetual or unlimited action; one not
turc both of an actw in rem, and in perso limited to any particular lbperiod within

which it should be brought. Inst. 4. 12.
pr. The opposite of the aetio temporalis,
An action in which each party is actor, q. v.
or plaintiff; such as the actions ﬁnium re ( ACTIO PERSONALIS. In the civil

nam.

Inst. 4. 6. 16 18 19 20.

1 MM

held. on. Law. 193,196. ’

yﬁomm, ftzimitllilw ercis1e)u'nda’,z
suoanoers.

and common law. A personal action. The

ig.4..3.. ordinary term for this kind of action in the

Bractori adopts both these si iﬁca
tions, describing the actio mizta, int c ﬁrst
sense, as one which _claims_ a thing itself,
znd a ppnalty for its utn]ust detentu;n,
persequz ur rem zpsam e paenazr prop er
mjustam detentionem.) 1 Bract. fdl. 102 b.

civil law is actio in personam, (q. v.) the
word pcrsonalis being of only occasional
occurrence.

11. pr. 1.

Inst. 4. 6. 8. in tit.

Dig. 50. 16. 178. 2.

Id. 4.

Bracton,

however, uses it freely, and hence the per
sonal action of the common law. Brant.
Hence the fol. 102 a. 159 b. See Personal action.

372 a. See Fleta, lib. 5, c. 9.
mixed action of the common law.

See

Actio pcrsonulis moritur cum pmona.

Mixed action.
ACTIO NEGATORIA, or NEGATIVA.
In the civil law. A ncgatory or negative
action; an action founded on the denial

A personal action dies with the person; a
rig t of personal action dies with the per
son. N0g’s Max. c. 1, max.14. Called “ a
general rule of law, under which are in~
(negatio) of another’s right; as where a eluded all actions for injuries merely per
right of way, or other servitude in a par sonal.” Lord Ellenborough, C. J. 2 .51. d‘
ticular estate is denied. Inst. 4. 6. 2. S. 415. “All private criminal injuries as
Bract. fol. 103 a. Hcinecc. Elem. lib. 4, wellas all public crimes, are buried with
tit. 6,§ 1136. Halifax Anal. b. 3, c. 1, n. '%h7e5otl'ender.” Lord Mansﬁeld, C. J. Caaya.
8. See Actio confcssoria.
ACTIO NEGOTIORUM GESTORUM.
This maxim is understood in two senses,
In the civil law. An action upon, or on according to the meaning given to the word

account of business done.

An action given actio ;

the right to bring a personal ac

in cases where a person transacted the bu tion dies with the person having such
siness of another during his absence, cum right:
a personal action when brought
quis negotia absentis gesserit,) or wit out dies with the party who brought it, (or

a commission, or authority, (sine mandato.)

abates on his death,) and cannot be prose

Inst. 3. 28. 1. This was of two kinds; a cuted further. The latter of these pre
direct action, which lay for the person isents the most literal translation of the
whose business had been transacted, against nnaxim, but is a clear consequence of the
him who had transacted it, (domino rel‘ former, which is the one most frequently
gestw adversus eum qui gessit,) and a cross ; illustrated in the books.
action, which lay for the negotiorum geslor, I This maxim is not now understood in
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the general sense which the terms of it ap praetor, as distinguished from the more an
pear to convey, having long been restricted
in its application to that description of
personal actions which are founded in tort,
and are in form ea: delicto. Lord Mans
ﬁeld, C. J. Uowp. 371, 374-376. Broom’s

cient actio civilis, (q. v.) Inst. 4. 6. 3.
1 Mackeld. Civ. Law. 189, § 194.

ACTIO PROPRIA. An action brou ht

for the recovery of a several thing, res
propnh,) as distinguished from athing held
And even in regard to in common. Bract. fol. 103 a.

Mar. 404,[702.]
these, its application has been still further
ACTIO PRO SOCIO. In the civil law.
narrowed, from time to time, by legislative An action for a co-partner; an action which
provisions giving rights of action to, and one co-partner (socius) might have against
against the representatives of deceased per another. Dig. 17. 2. Cod. 4. 37.
sons, for injuries done to, or in res ect of
ACTIO PUBLICIANA. In the civil
pro erty. So that the principle em odied law. An action which lay for one who had
mt e maxim is now strictly true only in lost a thing of which he had bond ﬁde ob

cases where a tort is committed against tained possession, before he had gaineda
the person, as by assault, battery, libel, property (dominium) in it, in order to have
slander, and the like. Id. ibid. 404-407, it restored, under color that he had ob
[702—71l.] 3 Bl. Com. 302. Shep. Touch. tained a property in it by prescription.
481. Stat. 4 Edw. III. e. 7.
Stat. 3 & Inst. 4. 6. 4. Dig. 6. 2. Heinecc. Elem.
4 WilL IV. c. 42. 2 IV. Y. Rev. St. lib. 4, tit. 6, § 1131. Halifax Anal. b. 3,
[114 51,§§ 4—6. Id. 447] 365, §§1, 2. c. 1, n. 9. It was an honorary action, and
17
word’: R. 212.
hat it was origi derived its name from the practor Publicius,
nally applied to contracts, appears from by whose edict it was ﬁrst given. Inst. 4.
Bracton. Ilem tollilur [obligatio] morte 6. 4. ‘
ACTIO QUANTI MINORIS. In the
allerius contralaentium, vel ulriusque ; the
obligation is also destroyed by the death civil law. An action given to a purchaser
of one or both of the contracting parties. who had paid more for a thing than it was
Br-act. fol. 101 a. And see 1V0_1/‘s Max. intrinsically worth, to recover back so much
of the price as the thing was of less value
116. up.
ACTIO PIGNORATICIA. In the civil (quanti minoris) or fell short in value, by
law.
An action of pledge; an action reason of the defect."r Pothier, Contract of
founded on the contract of pledge, ( pignus.) Sale, part 2, ch. 1, sect. 4, art. 5. 1 Kames’
Dig. 13. 7. Cod. 4. 24. See Piyrwralitia Equity, 271.
ACTIO QUOD JUSSU. In the civil
actio.
ACTIO P(EN/E PERSECUTORIA. law. An action given against a master,
In the civil law. An action prosecuted for founded on some business done by his

a penalty only, and not for a speciﬁc thing. slave, acting under his order, (jussu.) Inst.

4. 7. 1. -Dig. 15. 4. God. 4. 26.

but. 4. 6. 16, 18.

ACTIO QUOD METUS CAUSA. In
A penal action; an action brought to en the civil law. An action granted to one who
ACTIO PCENALIS.

In the civil law.

force the payment of a private penalty. had been compelled by unlawful force, or
fear (nulds cause) that was not groundless.
1 lfackeld. Cir. Law, 193, § 196.
ACTIO PILEJUDICIALIS. In the (melus probabilis or justua,) to deliver, sell
civil law. A preliminary, or preparatory or promise a thing to another.
Bracl.
action. An action brought for the deter fol. 103 b. 1 Mackeld. Civ. Law, 120,
mination of some point or question arising ‘ § 216.

in another or principal action ; and so called

ACTIO or INTERDICTUM QUOD VI

from its bei determined before (prius, or
pr-¢ judicari. the principal action could
proceed. Brad. 104 a. Cowell. Of this
nature were actions for determining a

AUT CLAM. In the civil law. An action
which lay where one forcibly or clandestine
ly,
aut clam,) erected or demolished a
building on his own or another’s ground,
man’s civil state or condition, as whether and thereby unlawfully injured another; its
he was a freeman or a slave, legitimate or object being to get everything restored to
illegitimate. Inst. 4. 6. 13. Heinecc. Elem. its former condition, and to obtain dama

lib. 4, tit. 6, § 1142.

Halifax Anal. b. 3, ges."‘ Dig. 43. 24. 1. Bracton gives this

action a place in his system of remedies,
ACTIO PR1ETORIA. In the civil law. deﬁning it as one which lay against him
A przetorian action; one introduced by the who had erected or prostrated a'building

c. 1, n. 14.
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on another’s land, and concealed himself in by Heineccius, Halifax, and other writers.
Heinecc. Elem. lib. 4, tit. 6, § 1132. Hal
it, (el se occultavit, ma sibi prohiberetur 5 ifax Anal. b. 3, c. 1, c. 10. See Rescissory
and observes that the olfender might by action.
ACTIO SEPULCHRI VIOLATI. In
this action be compelled to restore every

order to avoid being prevented from doin

thing to its former state, at his own ex

the civil law.

An action for violating a

pense. Bmct. fol. 103 b. 104 a. See In grave. Dig. 47. 12. Cod. 9. 19.
ACTIO SERVIANA. In the civil law.
lerdictum.
ACTIO REALIS. In the civil and An action which lay for the lessor of a
common law. A real action. More com farm, or rural estate, to recover the goods
monl termed in the civil law aclio in rem, of the lessee or farmer, which were pledged
(q. v.
Inst. 4. 6. 3. Id. 4. 17. 2. The or bound for the rent. Inst. 4. 6. 7. Hei
barbarous word realis is of frequent occur necc. Elem. lib. 4, tit. 6, § 1139. Halifax
rence in Bracton. Actionum civilium quas Anal. b. 3, c. 1, n. 12.
ACTIO SPECIALIS. In the civil law.
dam sunt realcs, ct quwdam suntpersonales ;
of civil actions, some are real, and some are A special action; an action brought to en
personal. Bract. fol. 159 b. Si aclio realis force the delivery of one or several single
fuerit ; if the action be real. Id. fol. 183 b. things. 1 Mackeld. Civ. Law, 193, § 196.
See Realis.
Dig. 6. 1. 1..
ACTIO STRICTI JURIS. In the civil
ACTIO REDHIBITORIA. In the civil
law. An action which lay to compel a law. An action of strict right. A species
vendor to take back, (redkibe-re,) the thing of action ea: contractu, in which the judez
sold, and return the price. Dig. 21. 1. 21. was limited to the precise words of agree
Heinecc. Elem. lib. 3, tit. 24, § 913. P0 ment betwecn the parties, as expressed in
thicr, Con-tr. of Sale, part 2, ch. 1, sect. 4, the formula of his instructions, without any
art. 4. 1 Kames’ Equity, 270, 271.
discretionary power, as in the actio bon¢_
ACTIO REI PERSECUTORIA. In ﬁdei, (q. v.)* Inst. 4. 6. 28. Heinecc.
the civil law. An action for the recovery Elem. lib. 4, tit. 6, §1182. Itwas regu
of a speciﬁc thing, (rel perseqiuendw causd lated by the strict rules of the civil law,
comparata,) or damages; as distinguished and was always directed to a certum (a cer
from the aclio poenaz perseculoria, and the tain and speciﬁc thing,) and to the fulﬁl
actio mizta. Inét. 4. 6. 16, 17.
1 Mac ment of unilateral obligations alone. Gaius,
keld. Civ. Law, 192, § 196.
Inst. iii. 137. 1 Mackeld. Civ. Law, 194,

ACTIO RERUM AMOTARUM. In

§ 197.

the civil law. An action for things removed;
In English law, also, formal precise actions
an action which, in cases of divorce, lay are said to be stricti juris. 1 W. Bl. 388.
for a husband against a wife, to recover
ACTIO TEMPORALIS. In the civil

things carried away by the latter, in con law. A temporary action; an action lim
templation of such divorce, (divortii con ited to a certain time, within which it was
silio? Dig. 25. 2. Id. 25. 2. 25, 30. It to be instituted, on pain of losing it; the
also ay for the wife against the husband in apposite of actio perpetua, (q. v.)"‘ Inst.

such cases. Id. 25. 2. 7. 11. God. 5. 21.
ACTIO RESCISSOR-IA. In the civil
law.

.

2.

ACTIO TRIBUTORIA. In the civil
An action for rescinding the title by law. An action for distribution; (Lat. tn‘

prescription in certain cases; as where a buere, to distribute ;) an action which lay
person, while absent in the service of the for the creditor of a son or slave,- who had
state, had gained a prescriptive title to a traded u on his peculium, with the know
thing belonging to aresident (rem, ejus qui ledge of is father or master, to obtain from
in civitate esset, usuceperit ;) the owner was the latter a distributive or pro ortionate
allowed (permittitur domino) within a year share of the goods traded in, peculiares
after the return of the possessor from for merces,) or their proceeds.‘ Inst. 4. 7. 3.
eign service, to demand the thing, by re Ileinecc. Elem. lib. 4, tit. 7, § 1217. Hal
scinding the prescription; (rescissd usuca ifax Anal. b. 3, c. 2, n. 6.
pione eam rem petere ;) that is, to demand
ACTIO TUTELZE. In the civil law.
it by alleging that the possessor had not, in An action of tutelage. See Tutelaz actio.
fact, ained a title by prescription, and that
ACTIO, or INTERDICTUM UNDE
there ore the thing was still his own. Inst. VI. In the civil law. An action, or inter
4. 6. 5. This action is differently described dict which lay to recover possession of an

ACT

(37)

ACT

immovable thing, as land, of which one gate with one another. Dig. 1. 2. 2. 6.
had been deprived by force. So called Suntjura, suntformulw,—ad quaspricata
from the formal words in it,-—unde tu il

lis accommodatur ; there are rules and

lum vi dejecisti, (from which you have forms—by which private litigation is regu
ejected him by force.)‘r Gains, Inst. iv.
154. Inst. 4. 15. 6. Dig. 43. 16. It re
sembled the modern action of ejectment,
and is adopted by Bracton in his system
of actions. Bract. fol. 103 b.
ACTIO UTILIS. In the civil law. An
equitable, or beneﬁcial action.’* 1 Kaufm.
Mack. Civ. Law, 268, note. An action
which lay by, or against a principal, on the
contract of his agent. Story on Agency,
§ 163. The opposite of actio directa, (q. v.)

lated.

Uic. pro Q. Roscio,

8.

An action is, in another essential point
of view, a proceeding injudicio, (in the an

cient sense of that phrase,) that is, before a
court, and between parties. It is a pro
ceeding by which each party, (or the plain
tiff only, as the case may be,) seeks to ob

tain a judicium, (in the modern sense ;) a
judgment or determination of the court in
his favor, on the case as he exhibits it; and
by which also the court grants and enforces
An action ea: delicto, which lay where the such judgment. It is not simply (though
act of a party was not immediately, but on it is primarily,) a proceeding for the recov
ly indirectlv, or consequentially injurious ery of a right; but it is equally, after its in

to another.‘ Inst. 4. 3.16. Dig. 44. 7. 37.

stitution, a proceeding for, and an instru

ACTIO VI BONORUM RAPTORUM.
In the civil law. An action for goods ta
ken by force; a species of mixed action,
which lay for a party whose goods or

ment of defeating an unfounded demand.
It consists of a series of acts done b the
parties and the court, embracin what rac
ton termsjudicium, and which it: describes
as trinus actus trium persona:-um ; judicis,
viz. actoris et rei ; the threefold act of three
persons, to wit, the judge, the plaintiff and
the defendant. Bract. fol. 106 a. This

rnovables (bona,) had been taken from him

by force, (vi ;) to recover the things so ta
ken, together with a penalty of triple the
value. Inst. 4. 2. Id. 4. 6. 19. Bracton
describes it as lying de rebus mobilibus vi
ablatis sive robbatis; (for movable things
taken away by force, or robbed.) Bract.
foL 103 b.
ACTIO VULGARIS. In the civil law.

important feature of an action seems to
have been overlooked in the ordinary deﬁ
nitions, most of which re resent it as an
unilateral proceeding merely.

Again, an action is essentially a complex

A common action; another name for the or composite proceeding, consisting of a va
Gtlil) directa.
1 Mackeld. Uiv. Law, 189, riety of parts put together in a certain or

§194.

Bract. fol. 103 a.

ACTION.

[Lat. actio, lis ; L. Lat. pla

der, or a series of proceedings commenced
and conducted in a certain course, and in

citum, loquela, qq. v.] The formal means accordance with certain prescribed rules
or method of pursuing and recovering one’s and forms. This will be more fully ex
right in a court of justice. A formal pro plained infra. The expression of the civil
ceeding (or series of proceedings,) in a law,—actiones compositw sunt, (actions are
court of justice, between parties plaintiﬁ framed, or ﬁtted together-,) is peculiarly ap
and defendant, by which the recovery of plicable to the modern action.
*,,,* The oldest deﬁnition of the term
some alleged right is claimed by the one,
and may be resisted by the other; and by action (actio) is that of the civil law,—jus
which, also, such claim is enforced or de persequendi in judicio quod sibi debetur;
(the right of pursuing judicially, or in a
nied by the court.
An action obviously partakes of the dou court of justice, that which is due to one;)
ble character of a remedial instrument of which has been adopted by Bracton, quot
justice, as it is described by Blackstone, ed with approval by Coke and Blackstone,
(that is, an authorized instrument, or means and referred to as authority by later wri
by which a general remedy given by law ters. Inst. 4. 6. pr. Bract. fol. 98 b. 2
is ap lied to, and enforced in a particular

Inst. 40.

case; and an established formula of litiga

feature of this definition consists in its de
scribing an action as a right, (jus,) which
the Roman actio seems to have strictly
been. See Actio. That the Roman idea
on this subject was fully transferred to the

tion, as it is considered by Cicero, and the

civil law writers. 3 Bl. Com. 3, 116, 117.
/lcliones composites sunt, quibus inter se
ltomines disceptarent ,' actions were framed

3 Bl. Com. 116.

The peculiar

[as the means] by which men might liti ancient English action, appears not only
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from Bracton’s unqualiﬁed adoption of the eludes, in other words, not only the act of
deﬁnition, but from t-he express words of
Lord Coke, who, in distinguishing between
an action and a writ, (the original writ of
the old practice,) observes that- “ an action
is the right of a suit, and the writ is
grounded thereupon, and is the means to

the plaintif in making a lawful demand,
but the act of the defendant, in opposition,
and the act of the court in passing judg
ment between the parties: so well em
bodied in the expression of Bracton,—tri
nus actus trium personaram,—-already no
bring the demandant or plaintiff to his ticed.
right.” 2 Inst. 40. And see the obser
For the reasons here given, the compiler

vations of Lord Hardwicke, C. J. in Smith has been induced to substitute, in the

v. Bouchcr, Gas. temp. Hardw. 139. In place of these celebrated deﬁnitions of the
its modern sense and use, however, the ancient law, others, supposed to be more
term action very clearly implies, not only fully expressive of the nature of an action
a right, but the actual exercise of a right; in its modern acceptation. In further illus
the prosecution of means for the recovery tration of the deﬁnitions substituted, the
of a right Erslc. Inst. b. 4, tit. 1. And following remarks are submitted:
The nature of an action, as a complex or
see Bell’s Diet. in voe. Hence, even the
civilian Heineccius, while adopting Justi composite proceeding, has been already ad

nian’s deﬁnition of an action as a right, verted to. The proceedings of which it is
made up may, indeed, -be reduced under
two general heads, viz. the presentation of

subjoins the following deﬁnition of an ac
tion as a remedy——/medium lcgitimum per
sequendi in judicio jam, (the lawful means
of pursuing rights in a court.) Elem. J-ur.
Civ. lib. 4, tit. 6, 1126. A double deﬁ
nition of a similar 'nd is adopted by some

of the Scotch writers.

a case to a court for its decision, and the
decision of the court thereon; which are
the two successive objects an action always
contem lates.

In order, however, to ac

Forbes’ Inst. part complis the ﬁrst of these, the parties must

£b.Leh2,ﬁtL

properly appear in court, and the case it

The next oldest deﬁnition of the term self must be presented in properform ; and
action is that of the English common law, to attain the last effectually, the case pre
ﬁrst given by the Mirror, and adopted by sented must be made out by proof or argu
Lord Coke: Action n’est autre chose que ment, and the judgment of the court when
loiall demande de son droit ; an action is obtained, must be carried into execution.
nothing else than the lawful demand of Hence an action, where it takes its regular
one’s right. Mirr. c. 2, § 1. U0. Litt. course, always consists of the following
285 a. 2 Inst. 40. This presents an action successive proceedings: process, by which
in more of its modern character,——a right the party complained of is brought before
actually exercised, an act, or proceeding,-— the court; pleadings, by which the nature
but still only as a unilateral proceeding, of the demand and the defence is exhibited
—the act of the plainhﬁ——no reference to the court by the respective parties; trial
being made to any opposing party, or his or hearing by the court of the case so pre
act in opposition, while all reference to a sented; judgment or decree, by which the
tribunal, (except what may be inferred court awards or denies the remedy sought
from the word lauful,) is excluded. The by the action; and execution, by which the
more expanded deﬁnition of Erskine, “a judgment is actually and speciﬁcally en
demand regularly made, and insisted on forced. See Process, Pleading, Trial,
before the proper judge, for the attaining Hearing, Judgment, Execution. These
or recovering of a right,” while it admits proceedings, again, are each composed of
the important idea of a court, seems other a variety of acts, having each its proper
wise liable to the same objection. Erslc. rule and form; besides which there are
Inst. b. 4, tit. 1. A modern action is not numerous others, of an incidental or occa
only something more than a more right, sional kind, growing out of the various
but also something more than the more circumstances attending the action, and by
demand of a right; embracing clearly the which its progress is modiﬁed, more or less
ideas, not only of a demand which must interrupted, and sometimes prematurely
be made in proper form, but of a demand terminated. See Practice.
which may be resisted by an opposing
An action, as we have seen, is a pro
party, and which must be acted upon by ceeding between parties. Of these, the

the court to which it is presented.

It in plaintiff, or complainant is ordinarily con
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sidered as the actor, the acting arty in an enforcement or protection of a right, the

emphatic sense, (sometimes caled in the

redress or prevention of a wrong, or the

old law pars actri.1:,) who sets the law in punishment of a public otfence. Every
motion, qui lege agit,) and pursues (perse other remedy is a special proceeding.’
quitur) 's remedy through the court; Code,
2, 3.

hence expressively termed in Scotch law,

ACTION ON THE CASE.

Lat.

The defendant, or accused actio super casum.] In practice. A spe
party (reus) opposes and resists him, deny cies of personal action of very extensive
ing (in the ancient sense of the term de application, otherwise called trespass on
fend,) either the right of action generally, the case, or simply case, from the circum
or the propriety of the particular action stance of the laintiﬂ"s whole case or cause
the pursuer.

cmplpyed; and defending himself, (in the of complaint eing set forth at length in
the original writ by which formerly it was
always commenced. 3 Bl. Com. 122. See

modern scnse,) by such proceedings as the
case from time to time admits or requires.
See Actor, Defendant, Plaintzﬁ Reus.
The terms action and suit are now near
ly, if not entirely synonymous. 3 Bl.
Com. 3, 116, etpassim. Marshall, C. J. 6
Wheaton’s R. 264. Or, if there be a dis
tinction, it is that the term action is gen

Case, Trespass on the case.

ACTION OF ABSTRACTED MUL

TURES. In Scotch law. An action to
recover multures, that is, tolls due by ten
ure to a particular mill for grinding grain,
and which have been abstracted, that is,
erally conﬁned to proceedings in a court of withdrawn, or withheld by the tenants.‘
law, while suit is equally applied to prose Forbes’ Inst. part 2, b. 2, ch. 4, tit-. 3, § 1.
cutions at law or in equity. Formerly, See Multure.
however, there was a more substantial dis
ACTION OF A VVRIT. _ A phrase
tinction between them. An action was used in the old books, where a defendant
considered as terminating with the giving pleaded some matter tending to show that
of judgment, and the execution formed no the plaintiff had no cause to have the writ
part 0 it. Litt. sect. 504. Go. Litt. 289 he brought, although it might be that he
a. A suit, on the other hand, included might have another writ or action for the
the execution. Id. 291 a. So, an action same matter. Such a plea was called a
is termed by Lord Coke, “the right of a plea to the action of the writ. If, however,
suit.” 2 Inst. 40. See Suit.
it appeared from the plea that the plaintiff
It is further to be observed that there had no cause to have any action for the
are many judicial proceedings, conducted thing demanded, then it was called a plea
nearly in the same form as actions, before to the action. Termes de la leg. Cowell.

the same tribunals, and with the same gen

ACTION PREJUDICIAL.

See Actio

eral objects, viz., the enforcement of some prcejudicialis.
ACTIONABLE. That which can legal
legal right or remedy, which nevertheless
are not technically considered as actions, ly be made the ground or subject of an
nor so denominated. Of this description action; that for which an action will lie."r
_ are the proceedings at law by writ of error, Chieﬂy applied to slanderous words uttered
scire facias, mandamus, certiorari, habeas or published of another. 3 Chittg/’s Bl.
corpus, and the like. Originally, indeed, Corn. 123, 125, and notes.
the terms writ and action were nearly
ACTIONARE. L. Lat. [from actio, an
synonyxnous. Steph. Pl. 8. Gilb. C. Pleas, action.] In old records. To bring an
4. And Lord Coke has laid down the action; to prosecute, or sue. Thorn’s
rule, that every writ to which the defend Chron. Whishaw.
ant may plead, be it o ' inal, or judicial, is
ACTIONARIUS, Accionarius. L. Lat.
in law an action. 00. itt. 291 a. Prac [from actio, an ofﬁce.] In old Euro ean
tically, however, the term action is now ex law. An officer. Spelman, citing hart.
clusively appropriatcd to those forms of Ethelb. Reg. A. D. 748. LL. Longob. lib.
judicial remedy which are ranked under 1, tit. 9,1. 28.
ACTIONES LEGIS. Lat. In the R0
the threefold division of real, personal and

mixed actions, ( q. v.)

man law. Actions of or at law; legal or

By the New-Turk Code of Procedure, lawful actions; (lcgitima: actioncs.) Dig.
an action is deﬁned to be “ an ordinary 1. 2. 2. 6. One of the sources of the un
proceeding in a court of justice, by which ,written law of Rome. Butler's Ilor. Ju
a party prosecutes another party for the rid. 47. S0 called, according to Gains,
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either because they were expressly given technically expressed, in the forum rei sitw,
by the laws (quod legibus proditw erant,) (q. v.) 2Kent’s Com. 462,463. Storg’s
or because they were adapted to, or ex Conﬂ. of Laws, § 325 k. Every question
pressed in the words of the laws, (quia concerning a subject [res] movable or im
ipsarum legum verbis accommodate: erant;) movable, must be determined by the judge
being on that account regarded as immu whose legal powers extend over that sub
table as the laws themselves, (immutabiles ject. 2 Kames’ Equity, 343.
proinde atque leges observabantur.) Gaius,
Actor scquitur forum rei. The plaintiff
Inst. iv. § 11. These constituted the most follows the court of the defendant, (reus ;)
ancient system of judicial remedy among that is, he must sue in the court of the
the Romans, and were subject to very place where the defendant resides. God.
_strict rules; the slightet error or devia 3. 19. 3. Id. 3. 13. 2. 5. This was a
tion from the prescribed form being fatal maxim in the time of Bracton. Verum est
to the action, (ut gui vel minimum errasset quod sine luicum sive clericum uelit quis
litem perderet.) Id. § 30. They were convenire, debet adirejudicem et sequi forum
abolished by the Low Ebutia, and the two rei, et judicem habebit illum apud guem
Leges Juliw, and the proceeding by for reus habet domicilium, sine domicilium ha
mula ( per concepta verba) substituted in buerit sub jurisdictione unius rel duorum.
their place. Id. ibid. See Actio.
It is true that whether one desires to sue a
ACTON BURNEL, Statute ofl In layman, or a clerk, he must apply to the
English law. A statute, otherwise called judge, and follow the court of the defend
Statutum de Mercatoribus, made at a par ant, and must have him as his judge with
lia.ment held at the castle of Acton Burnel whom the defendant has his domicile,
in Shropshire, in the 11th year of the reign whether he has his domicile under the ju
of Edward I. 2 Reeves’ Hist. Eng. Law, risdiction of one or two. Bract. fol. 401 a.
158—162.
Barringt. Obs. Stat. 116. But this maxim was not of universal appli
This statute was explained and new pro cation. Id. ibid. See Flota, lib. 6, c. 37.
The apparently exact verbal similarity
visions added by the statute 13 Edw. 1. st.
3, bearin the same title, De Mercatori between this and the preceding maxim
bus, q. v. Id. 119. Fleta, 1i .2, c. 64, § 1. will not escape notice; the difference con
ACTOR. Lat. [from agere, to act, to sisting in the circumstance that the word rci
do, to move] In the civil and common in the one, is the genitive of res, (a thing,)
law. The party who institutes or prosc and in the other, of reus, §a defendant.)
cutes an action, (qui lege agit ;) a plaintiff,
Actors non probante abso vitur reus. The
(querena) Inst. 4. 6. 30, 34, 38. Id. 4. 15. plaintiff not proving [his demand] the de
7. Bract. fol. 106 a. 376 a. 2 Bl. Com. fendant is acquitted. Hob. 103.
25.
Sometimes termed agens, and pars
Actori incumbit probatio, [onus probandi.
actriz, qq. V.) Inst. 4. 6. 33. Reg. Orig. The burden of proof lies on the plaint' .
9 a.
Zeta, lib. 2, c. 63, § 11. In some Hob. 103 a.
cases, both parties are regarded as actors ;
ACTOR. Lat. [from agere, to do, toact.]
(uterque actor est ,') and such actions are In the Roman law. One who acted for
termed in the civil law, judicia duplicia, and another; one who attended to another’s
miztw actiones ; double or mixed actions. business; amanager or agent. A slave
Dig. 44. 7. 37. 1. 1 Mackeld. Cir. Law, who attended to, transacted or superintend
188, § 193. Of this description is the ed his master’s business or affairs, received
modern action of replcvin. But the term ac and paid out moneys, and kept accounts,
tor, even in these cases, properly belongs rationes.) Dig. 10. 2. 8. Id. 11. 3. 1. 5.
to the party commencing the proceedings, d. 34. 1. 18. 3. Id. 34. 3. 12. Id. 40.
(illc actor qui prime provocauerit adjudi 4. 53. Id. 40. 4. 59. pr. Id. 40. 5. 41. 4.
cium.) Bract. fol. 102 b. 372 a. Eum Id. 40. 7. 40. 3. Id. 48. 5. 17. 5. Called
actorem qui adjudicium provocasset. Dig. in Greek tpaylrﬁrwmp Dig. 40. 5. 41. 4.
Distinguished from procurator. God. 5. 61.
5. 1. 13.

Actor soquitur forum mi.

The plaintiff

The manager, agent or attorney of a mu

follows the forum of the thing [in contro nicipal or other corporation.

versy.]

He must sue in the court where

10. 4.

Id. 3. 4. 1. 1.

Dig. 2. 4.

Id. 3. 3. 74.

Id.

the property is; that is, in the court of the 13. 5. 5. 7, 9. Id. 36. 1. 27. Id. 36. 4.
place, or country, where the thing (res) in 12. Id. 37. 1. 3. 4. Id. 44. 2. 11. 7. Id.
controversy is situate, (sita est ;) or, as it is 50. 12. 8. A syndie. Calv. Lez.

(41)

ACT

ACT

A temporary guardian or tutor.

Inst. fore the ublic magistrates; an actuary.
Suet. J. '¢es. 55.
In old European law. A proctor, advo
A keeper or writer of public records ; an
cate or pleader; one who acted for another oﬁicer havmg charge of accounts. God.
in legal matters; one who represented a 12. 38. 5. Id. 12. ‘ 50. Calv. Lez. See
party and managed his cause. Actor do Actuary.
minicus ;- a lord's or king’s advocate. Ca
ACTUARY. [Lat. actuariua] Asce
pit. Carol. lib. 4, e. 44. Spelman. Uowell. retary, clerk, or register of any public
Actor ccclesiw; the advocate or pleading , body, or association; particularly of an ec
patron of a church. Add. 3 Ludovic. Imp. clesiastical body, or court. Cowell. Blount.
ad Capit. c. 12. Spelman. Cowell.
The manager of a joint stock company,
An attorney, bailiff or steward ; one who under a board of directors, particularly of
managed or acted for another. The Scotch ‘ an insurance company; combining with the
“deer” is the literal translation. Actor duties ot'a secretary, those of a scientiﬁc
dominicus; alord’s bailiﬁi Spel-man. Cow adviser to the board which gives him his
ell. Actor regis ; a king’s bailiff. LL. , oﬁice, in all matters involving calculation;
Longob. lib. 1, tit. 34, l. 1. Actor villa: ,' a person skilled in the doctrme of life an
the steward or head bailiff of a town or nuities and insurances, and who is in the
village. Capit. Carol. lib. 4, c. 41. Spel habit of giving opinions upon cases of an
man. Cowell.
nuities, reversions, &c. Stat. 59 Geo. III.
ACTORNATUS. L. Lat. In old Scotch e. 128. P. Cyclopedia.
_ law. An actornay or attorney. Reg. Maj.
ACTUM, pl. Acta. Lat. [from agerc, to
lib. 4, e. si quis defendens, 46; cited in do.] In the civil law.
Done; :9. thing
Slcene de Verb. Sign/.
done; an act, or deed. Quodcunque scrip
ACTORNAY. 0. Se. L. Lat. actor- ‘ tum sit quasi actum, videatur etiam. actum;
natus, q. v.] In old Scotc law. Attor-I whatever is written as done, (alleged in
ney; an attorney. Skene de Verb. Sign. writing to be done, shall be supposed to
voc. Actor-natus.
be actually done.
mt. 3. 21. 8. A dis
ACTRIX. L. Lat. In old English law. tinction was made between actum, and yes
A female actor, or plaintid; as the demand- . tum ; the former was called a general term,
ant in an action of dower. Bract. fol. 307 b. , (generale verbum,) applicable to any thing
1. 23. 6.

Actrix dic-i poterit illa quw prius ad judic done, whether in words, or in fact, (sivc
ium provocavit ; she may be called actriz, ; verbis sive re quid agatur ;) the latter was
who ﬁrst summons to court.

Id. ibid. , restricted to signify a thing done without

words (rem sine verbisfactam.) Dig. 50.
In Scotch . 16. 19. Actum is less used in the singular,
law. Ordinances made by the court of as a substantive, than actua, (q. v.) but the

Fleta. lib. 5, c. 30,

4.

ACTS OF SEDERUNT.

session, for regulating the forms of pro-I plural acta (q. v.) is of frequent occurrence.

ceeding to be observed in all actions or'

ACTUM.

Lat. In old records.

Done;

matters which may be brought before the initial word of the concluding clause of
them.
Erak.
1, tit. 1, [gthey
40. sat,]
So instruments, containing the date. See Done.
called from
theInst.
wordb.sederunt,
ACTUS, l. Actus, [from agere, to do.]
with which anciently they used to begin ; or In the civil aw. An act or action. ]V¢m
because they are made by the lords sitting tantum verbis, scd etiam actu; not only by
in judgment. Forbes’ Inst. prel. diss. ch. words, but also by act. Dig. 46. 8. 5.
3, tit. 10. See Arkleg/’s R. 270.
I An act or proceeding; acts or proceed
ACTUAL COST. The actual price paid ings. God. 3. 12. 8.
11 old English law. An act; a deed; a
for goods by a party, in the case of a real
Acts; deeds ; proceedings.
bond ﬁde purchase, and not the marketj proceeding.
value of the goods. Story, J. 2. Storg/s‘, Publici actus ; public acts, or proceedings.
R. 421, 429. 2 Mason's R. 48. So de Bract. fol. 336. Actue curiae; an act of
ﬁned in construction of the 66th section of f a court, or of the court. Actue Dei ; an
the U. S. Revenue Act of 1799, ch. 128. act, or the act of God. Actus legis ; an
act, or the act of the law. See infra.
See 2 Maam, 393.
ACTUARIUS. Lat. [from acta, q. v.]
Actm; me lnvito mm: mm out man: actm.
In the Roman law.
An otﬁcer who took An act done by me, against my will, is not
down in short hand, (like the modern re my act. Branclfs Prim. The concur

porter,) what was said or done, (acta,) be-1 rence of a person’s will (voluntas) in an
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act, is essential to char e him with the act, ‘ law wrongs no man. 2 Inst. 287. Bro0m’s

or its consequences.

olle coluntatem, et Jllar. [89.]

A different form of the last

erit omnis actus indiferens; take away maxim.
will, and every act becomes indiﬁbrent.

Actus inceptus, cujus pertectio pendet ex

Bract. foL 101 b.
voluntate partium. revocari potest; si sutem
Actus non tacit ream, nisi mens sit res. pendet ex voluntate tertim pers011m,vcl ex
An act does not make [the deer of it] contingenti, revocari non potest. ~An act
guilty, unless the mind be guilty; that is, already begun, the completion of which
unless the intention be criminal. 3 Inst. depends on the will of the parties, may be
107. The intent and the act must both revoked; but if it depend on the will of a
concur to constitute the crime. Lord Ken third person, or on a contingency, it can
yon, C. J. 7 T. R. 514. Broom/s Max. not be revoked. Bacon’s Max. 79, reg. 20.
144, [226.] This maxim is exclusively
lotus judiciarius comm non judice irritus

applicable to criminal law, and to civil pro habetur, do ministeriali aulem, a quocnnqae
provenit Iﬂllllll 0510. A judicial act before

ceedings for slander and libel; in civil ac
tions, the intent is immaterial, if the act
done be injurious to another. Id. 155,
161. The maxim, Mtentio tua nomcn

one who is not a judge is held void, but as

to a ministerial act, from whomsoever it
proceeds, let it be valid. Loft, Appen
illlllﬂllii opcri I110, (q. v.) embodies the dix, 458.
same principle.

Bract. fol. 101 b.

Actus legitimi non recipient modum. Acts

An act requiring to be done by law do not admit
Hob. 153. Branclzls
of the court shall prejudice no man. Jenk. of qualiﬁcation.
Cent. 118. Where a delay in an action is P1-inc.
'
ACTUS. L. Lat. [from agere, to do.]
the act of the court, neither party shall
suffer for it. Thus, if one party die dur- 1‘ In old English law. An act of Parlia
Arias curue neminem gravahit.

ing a cm-ia advisari vult, (q. v.) judgment ment; a statute.

8 C0. 40, [20.]

4

may be entered nunc pro tune, (q. v.) for Reeves’ Hist. Eng. Law, 111. A distinc
the delay is the act of the court. 1 Stra. tion, however, was sometimes made be
425. Broom’s Mar. 52, [86.]
tween actus and statutum. Actus parlia
lotus Dei nemini tacit injuriam. The menti was an act made by the Lords and
act of God does injury to no one. 2 Bl. Commons; and it became statutum, when
Com. 122. 5 Co. 87. A thing which is it received the king’s consent. Barringt.
inevitable by the act of God, which no in Obs. Stat. 46, note b].
ACTUS. Lat. from agere, to drive.
dustry ean avoid, nor policy prevent, will
not be construed to the prejudice of any In the civil law. A species of right of
person in whom there was no laches. way, consisting in the right of driving cat
Broom’s Max. 108, [171.] Thus, if a ten tle, or a carriage, (jus agendi jumentum
ant for his own life sows the lands, and vel vehiculum,) over the land subject to the
dies before harvest, his executors shall servitude. Inst. 2. 3. pr. Dig. 8. 3. 1.
have the emblements, or proﬁts of the It i sometimes translated a road, and in
crop, for the estate was determined by the cluded the kind of way termed iter, or
act of God. 2 Bl. Com. 122.
path. Id. ibid. 1 Mackeld. Civ. Law,
Actas Dei nemini est damnosus. The act 343, § 313. See Iter. The three terms,
of God is hurtful to no one. 2 Inst. 287. actus, iter and via, appear to have been in
Another form of the last maxim.
troduced into the old law of England, by
Actus legis ncmini tacit injuriam. The Bracton. Bract. fol. 7 b. 232 a. Fleta,
act of the law does injury to no one. 5 lib. 4, c. 27,
1, 2.
Lord Coke, who adopts the term actus
Co. 116. Eyre, C. J. 2 II. Bl. 324, 334.
Thus, if a lease be made to husband and from Bracton, deﬁnes it a foot and horse
wife during coverture, (which give them a way, vulgarly called pack and prime way ;
determinable estate for life,) and the hus but distinguishes it from a cart way. 00.
band sows the land, and afterwards they Litt. 56 a.
are divorced a vinculo matrimonii, the hus

AD.

Lat.

To.

Ad damnum, (q. v.);

baud shall have the emblements in this to the damage. Ad was formerly the usual
case, for the sentence of divorce is the act word in judgment records, to express the
amount recovered. Damna sua prwdicta ad
of law. 2 Bl. Com. 123.
lotus lcgis ncmini est dumnosus. The cent’ libras ,' his damages aforesaid to one
act of the law is hurtful to no one. The hundred pounds, &c. 2 Show. 88, 89.

AD
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For. Ad tenzpus ; for a time. Dig. 50.
4. 12. Ad lilem; for the suit. 2 Staph.‘
Com. 333. Ad vitam; for life. B1-act.
fol. 41 a.
At. Ad festum ,' at the feast. Flela,
lib. 2, c. 64, § 3. Ad largum; at large.

AD CAMPI PARTEM. L. Lat. For
a share of the ﬁeld or land, (at particeps
ﬁat,') for champert. Fleta, lib. 2, c. 36,

Plowd. 37.

of the deceased.

1 4.

9 AD COLLIGENDUM BONA DE
FUNCTI. L. Lat. To collect the goods

Special letters of admin

Until. Ad cum diem; unto that day. istration granted to one or more persons,
Dig. 48. 5. 29. -7. Ad culpam ; until mis authorizing them to collect and preserve the
goods of the deceased, are so called. 2
behavior. See Ad vitam aut culpam.
Bl. Com. 505. 2 Stepk. Com. 241. These
By; near, (jua:ta.) Oalv. Lean.
are otherwise termed letters ad collz'gm
On account of, (0b.) Id.
Upon, (super-.) Id. AdEdictum; upon dam, and the party to whom they are
antcd, a collector.
2 N. Y. Rev. St.
the Edict. Dig. passim. Ad Sablnum;
76, 19, §§ as, 39.
upon Sabinus. Id.
A COMMUNEM LEGEM. L. Lat.
AD. L. Fr. [from deer, to have.] Has.
Come ceo que il ad de son done; as that At the common law. The _name of a spe
which he has of his gift. See Fine. Ad cies of writ of entry, now obsolete. For
rate; has been. Ycarb. P. 7 Hen. VI. 16. merly, when tenant for life, in dower, or by
AD ABUNDANTIOREM CAUTE the curtesy, aliened in fee, tail, or for life,
LAM. L. Lat. For more abundant cau the land which they held, the reversioner
tion. 2 How. State Trials, 1182. Other in fee, tail, or for life, might, after their
wise expressed, ad eautelam ea: superabun death, have a writ of entry ad communem
legem, to recover possession. F. IV. B.
danti. Id. 1163.
AD ADMITPENDUM CLERICUM, 207 G. 1 Roscoe on Real Actions, 93, 94.

(or De clerico admittendo ; for admitting a 3 Bl. Com. 183, note

3 Reeves’ Hist.

A writ, Eng. Law, 39.
AD COMPARENDUM. L. Lat. To
in the nature of an execution, in the ac
tion of quare impedit, founded on the judg appear. Reg. Orig. 60 a. Ad comparen
to appear and
ment, (that the plaintitf recover his pre dum, et ad slandum
sentation,) and commanding the bishop to to stand to the law, or abide the judgment
whom it is directed, to admit his clerk.* of the court. Gro. Jae. 67.
AD COMPOTUM REDDENDUM. L.
3 Bl. Corn. 250.
3 Steph. Com. 665.
Lat. To render an account. Stat. Weslm.
Brael. fol. 248 a.
AD ALIUD EXAMEN. L. Lat. To 2, c. 11.
AD CONSULENDUM. Lat. To con
another tribunal. 2 Inst. 602. 5 Ma
son’: R. 43. “ It belongs ad aliud examen,” sult; for the purpose of consultation.
is an expression frequently used in the Bracl. fol. 5 b. 1 Bl. Com. 227.
AD CURIAM. L. Lat. At a court.
opinions of courts, where cognizance or
jurisdiction of any matter or question is dis 1 Salk. 195.
To court. Ad cm-iam eocare ; to sum
claimed. 3 Story/’s R. 827. 11 Peters’ R.
182. Alium is sometimes inaccurately used mon to court. Feud. Lib. 2, tit. 22.
AD CUSTAGIA. L. Lat. At the
for alfud. Id.
See Aliud eramen.
AD ALIUM DIEM. L. Lat. At an costs. Reg. Jud. 9 a. Ad qjus propria
other day. A common phrase in the old custagia ; at his own proper costs. Towns.
Pl. 18. Ad propria onera et custagia. par
reports. Yearb. P. 7 Hen. VI. 13.
AD ASSISAS CAPIENDAS. L. Lat. tia; at the proper costs and charges of the
To take assises; to take or hold the assises. party. Callie on Sewers, 7 4. See Gusta
Bract. fol. 110a. 3 Bl. Com. 185. Ad'gz a.
AD CUSTUM. L. Lat. At the cost.
ass-isam capiendam ; to take an assise.
Ad cuslum ejus ; at his coat. Bract. fol.
Bracl. fol. 110 b.
AI) AUDIENDUM ET TERMINAN-, 234 11. Ad cuslum suum, vel cuslum tuum ;
DIIM. L. Lat. To hear and determine. at his cost, or yours. Id. fol. 328. Ad
Stat. Wcstm. 2, e. 29, 30. 2 Reeves’ Hist. custus ; at the costs. Reg. Orig. 279 b.
AD DAMNUM, Ad dampnum. L. Lat.
Eng. Law, 169, 170. See O_z/er and Ter
To the damage. In pleading. The em
mmer.
AD BARRAM. L. Lat. To the bar; phatic words of the clause at the end of the
declaration, when in Latin, in which a cer
at the bar. 3 How. St. Trials, 112.
clerk.)

L. Lat.

In English law.
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tain amount of damages was claimed. Ad
damnum ipsius A. —, et inde, &c.

Pl. 418.

AD
AD EXHIBENDUM.

See Actio ad

Towns. earhibendum.

This is literally translated in the

AD EXITUM.

L. Lat.

modern forms, “to tl1c damage of the said the end (of the pleadings.)

At issue; at
Staph. PI. 24.

A. of -—, and therefore,” &c.; and hence See Exitus, Issue.
the clause itself is technically termed the
AD FACIENDUM. Lat. To do; to
ad damnum. 1 Chitt. Pl. 419. See Dam make. Co. Litt. 204 a. 2 Crabb’s Real
num. A similar clause in libels in admi Prop. 803, § 2145. Ad faciendum, subji
ralty is so termed. Story, J. 3 Jl/[ason’s R. eiendum et reeipiendum ,- to do, submit to,
503, 504.
and receive. See Habeas corpus. Ad fa
AD DEFENDENDUM. Lat. To de ciendam juratam illam ; to make that jury.
fend. 1 Bl. Com. 227.
Flm, lib. 2, c. 65, § 12.
AD DIEM. Lat. At a day; at the
AD FACTUM PRESTANDUM. Lat.
day. Towns. Pl. 23. Ad eertum diem; For performance of a speciﬁc act. Shawls
at a certain day. 2 Stra. 747. Solvit ad (Scotch) R. 265.
diem; he paid at, or on the day. 1 Chitt.
AD FEODI FIRMAM. L. Lat. To
Pl. 485.
fee farm. Fleta, lib. 2, c. 50,§ 30.
Ad ea qua frequcntius ucnidunt jnra adap
AD
Lat. [L. Fr. a
Un
itllllllb Laws are adapted to those cases der, or in allegiance; owing allegiance;
which most frequently occur. 2 Inst. 137. bound to allegiance, or fealty. Ad ﬁdem
5 Co. 128. 6 Id. 77. Wingate’s Max. regia ; under the king’s allegiance. Ab om
716, max. 101. Broom’s Max. [35,] 138, nibus qui cunt ad ﬁdem regis ; by all the
note. Curtis, J. 12 Iioward‘s R. 312. king’s liege-men. Fleta, lib. 2, c. 65, §4.
Jura constitui oportet, at dixit Theophras Nata: ad ﬁde1n regis; born in allegiance
tax, in his quw tlm'11i1rXzIcrov aocidunt, mm to the king. Baeon’s Arg. Case of Post
_ qua: ix 1rupah6*/av; laws ought to be estab nati of Scotland, Works, iv. 346. Ad ﬁ
lished, as Theophrastus has said, in [for] dem regis Angliaz,—ad ﬁdem regis Franciw.
those cases which most commonly happen, Fleta, lib. 6, c. 48,§ 4. Quia est ad ﬁdem
not for those which happen unexpectedly. regis Franeice, et nihil capere poterit ante
Dig. 1. 3. 3. Ad ea potius debet aptarijus, quam ﬁat _/ides reyi Anglia; because he
qua et frequenter et facile, quam quae per owes allegiance to the king of France, and
raro evem'unt ; the law ought rather to be 1 can take nothing before allegiance (or feel
adapted to those cases which happen fre ty,) be sworn to the king of England.
quently and freely, than to those which Bract. fol. 428 b. See Fides, A fog.
happen rarely. Id. 1. 35. See Id. 1. 3. 6.
Ad ﬁdem ulriasque regis; owing alle
Id. 1. 3. 10.
giance to each king; the subject of both
AD EFFECTUM. L. Lat. To the ef kings. Sunt aliqui Francigenw in Francia
fect, or end. 00. I/itt. 204 a. 2 Urabb’e qui sant ad ﬁdem utriusq-ue; there are
Real Prop. 802, § 2143. Ad efectum se some Frenchmen in France who owe alle
guentem ; to the effect following. 2 Salk. giance to both [kingsg] Braet. fol. 427 b.
417.
'
This phrase is adopte by Lord Coke and

AD EOSDEM TERMINOS. L. Lat. Lord Bacon, and is freely used in modern
For or upon the same terms. Bac0n’s Arg. law, in the discussion of questions of alle
Low’s Case of Tenures, Works, iv. 239.

giance, and citizenship.

7 0'0. 1, 27, 54.

ADESSENDUM. L. Lat. To be. Ad Bacon’: Arg. Case of the Postnati of Scot
essendum eoram justiciariis ; to be before land, Works, iv. 357. 2 Kent’s Com. 56.
the justices. Fleta, lib. 2,‘ c. 50, § 12. Ad
AD FILUM AQUJE. L. Lat. To the
essendum de consilio suo ; to be of his coun thread of the water; to the central line, or
sel. Yearb. P. 11 Hen. VI. 1.
middle of the stream. Usque ad ﬁlum
AD EXCAMBIUM. L. Lat. For re aqua; as far as the thread of the stream.
compense; to make recompense. Braet. Bract. fol. 208 b. 235 a. A phrase of fre
fol. 12 b. 37 b. Ad escambiam. Id. fol. quent occurrence in modern law; of which
27 a. See Excambium.
ad medium ﬁlum aguw (q. v.) is another
AD EXHEREDATIONEM. L. Lat. form. See Filam, Filum aquae.
To the disherison, or disinheriting; to the
AD FILUM VIIE. L. Lat. To the
injury of the inheritance. Brant. fol. 15 a. thread of the way, road or street. See
3 Bl. Corn. 228. Formal words in the old Filum via.
writs of waste.
AD FIRMAM. L. Lat. To farm. Ad

AD
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ﬁrmam dimittere ; to let to farm. Bract.
fol. 12 b. Ad ﬁrmam ponere; to put or set
to farm. lVec vendam nec ad ﬁrmam ponam ;
nor will I sell, nor put to farm. Chart. Hen.
I. A. D. 1100. See Firma, Farm.
For a farm, or term. See Id.
At a farm, or rent. See Id.
AD GAOLAS DELIBERANDAS. L.
Lat. To deliver the gaols. Bract. fol. 109 b.
Reg. Jud. 30. Ad gaolam deliberandam ,

AD

AD JUDICIUM.

ance, injury or oppression.

Fleta, lib. 2,

c. 47, § 10.
AI) HOC.

Towns. Pl. 22.

'
Lat.

To this; hereunto.

Ad hocfacit; [it] makes

to, or for this; favors this doctrine; goes

to establish this point, or principle. Bract.
fol. 53 b. A common expression in Brac
ton. Ad lloc facit lea: imperatoria; with

this
law.

es the imperial (Roman or civil)
Fleta, lib. 1, e. 38, § 15.

Id. lib. 3,

c. 10, § 3.

AD HUNC DIEM.
day.

L. Lat

At this

1 Leon. 90.

AD IDEM.

To judgment;

mon to court; to commence an action.

Dig. 5. 1. 13, 14.
AD JUNGENDUM AUXILIUM. L.
Lat. To join aid; to join in aid. 1 R08
coe’s Real Act. 280. See Au:cil-lam, Sum
maneas ad auriliandum.

AD JURA REGIS, or REGIA. L.
Lat. For [preserving] the rights of the

to deliver the gaol; to make gaol delivery. crown.

Brad. fol. 110 b.
AD GRAVAMEN. Lat. To the griev

Lat.

to court. Ad jadicium provocare ; to sum

The name of a writ, in English

practice, brought by the king’s clerk when
presented to a living, against him who
sought to eject him, to the prejudice of the
king’s title. Reg. Orig. 61—65. 4 C0.
pref. Cowell.
AD LARGUM. L. Lat. At large; at
liberty; free, or unconﬁned. Ire ad lar
gam ,' to go at large. Plowd. 37.
At large; giving details, or particulars;
in ertenso. A special verdict was formerly
called a verdict at large. Plowd. 92.
AD LITEM. L. Lat. For a, or the
suit; with reference to a suit; for the pur
pose of prosecuting or defending a suit. 2
Steph. Com. 333. A term commonly ap

Lat. To the same point, plied to guardians.

or effect. Ad idem facit ; it makes to, or
goes to establish the same'point. Bract.
fol. 27 b. 29 a. A very common expres
sionin Bracton, in referring to adjudged
cases. Ad idem is used also in the old re
ports, and not unfrequently in the modern
hooks. T. Rag/m. 175. Hardr. 97,98.
1 Show. 353, 390. 1 Sumner’s R. 310,
463. ln the Year Books it is used to de

AD LUCRANDUM VEL PERDEN
DUM. L. Lat. To gain or lose. Em
phatic words in the old warrants of attor
ney. Reg. Orig. 21, et seq. Sometimes
expressed in English, “to lose and gain.”
Plowd. 201. Sec Pro lucrari.
AD MAJ OREM CAUTELAM. L. Lat.

note concurrence in opinion or argument,

AD MAJUS. L. Lat. At the most.
Towns. Pl. 17.
AD MANUM. L. Lat. At hand;
ready for use. El q-uerens seclam habeat
ad manum ; and the plaintiff immediately
l have his suit ready. Fleta, lib. 2, e. 44,
§ 2.
AD MEDIUM FILUM AQUJE. L.

in the same case.
AD ILLUD. Lat. To that; thereto,
or thereunto. Towns. Pl. 22.
AD IYDE. L. Lat. Thereunto. Ad
ind: requlsitus; thereunto required. Towns.
Pl. 22.

AD INQUIRENDUM. Lat. To in
quire. Breve ad inquirendum ; a writ to
inquire; a writ of inquiry. A judicial writ,
commanding inquiry to be made of any
thing relating to a cause pending in court.
Uowell.
AD INSTANTIAM. L. Lat. At the
instance. 2Mod.44. Ad instanliam par
tie; at the instance of a party. Hale's
Hist. Com. Law, 28.
AD ITINERANDUM. L. Lat. To
itinerate. Justitiarii ad itinerandum de
comilatu in comitatum ; justices to itine
rate from county to county. Bract. fol.
108 b. See Iter, Justitiarius.

For greater security.
1182.

2 How. State Trials,

Lat. To the middle thread, or line of the
water; to the centre of the stream. An
expression frequently used in describing

the extent of the rights of the proprietors
of land bounded on a river, or stream.

3

Kenfs Corn. 428, 429, and notes. 2 Smith’s
Lead. Cas. 98, [147, 148, Am. ed.] Ad
ﬁlum medium aquaz, ad ﬁlum aquw, usque

jilam aqua, usque admedium ﬁlum aqua,
are different forms of this phrase. Sec
Filam aqua’.
AD MEDIUM FILUM VL‘E. L. Lat.
To the middle line, or thread of the way;
to the centre of the road, or street. A
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phrase used in describing the extent of the
right of ownership of lands bounded on a
street or highway. 2 S1nith’s Lead. Cas.
98,A|']1)44, 145, Am. ed.
See F-ilum vim.
MINUS. L. at. At the least.
Ut ad minus teneatur ad interesse ; that he

AD

should not be referred to the feast, but to
the time of ayment of the money. Dyer.
15 b. arg.
elative words generally must
be referred to the next antecedent, where

the intent upon the whole deed does not
appear to the cont

, and where the mat

may at least be held to the extent of his ter itself doth not hinder it; the “last an
interest. Bract. fol. 18 b. Assignentur tecedent” being the last word which can
duo justiciarii, ad minus, in singulis com’; be made an antecedent, so as to have a
there shall be assigned two justices at least, meaning. Broom’s Max. 292-294, [529.]
in each county. Fleta, lib. 4, c. 5, § 11.
Tindal, C. J. 1 Ad. d: Ell. 445. S60
AD MORDENDUM ASSUETUS. L. 5RHill’s
Y.) R. 410.
4 FosIcr’.~;
Lat. Accustomed to bite. Cro. Car. 254.
. 9.
A material averment in declarations for
The meaning of this maxim has been sin
damage done by a dog to persons, or ani gularly mistaken in most of the translations
mals. 1 Chitt. Pl. 388. 2 Id. 597.
of it. Thus, in Branch,—“ Let the ante
AD NOCUMENTUM. L. Lat. To cedent relate to that which follows next to
the nuisance, or annoyance. Fleta, lib. 2, it, unless a sentence intervene.” In N0}:
c. 52, § 19. Ad rzocumentum liberi tene --“ The antecedent bears relation to what
me-nti sui ; to the nuisance of his freehold. follows next, unless it destroys the mean
Formal words in the old assise of nui ing of the sentence.” In Wharton,——“ Let
sance. 3 Bl. Com. 221.
the antecedent relation be connected with
AD OPUS. L. Lat. For the beneﬁt that which follows, unless it is intervened

or use. This phrase, and that of ad opus by a sentence.” It is hardly necessary to
et usum, (for the beneﬁt and use,) are add that the last of these reduces the max
called by Lord Bacon, “barbarous phrases, im to an absurdity. The use of impediatur
the Latin of which savours of the time of ‘ for impediat, in some of the books, has
Richard II.” Baa. Read. Uses. Ad opus tended in a considerable degree to obscure
seems to be a close rendering of the L. Fr. the sense.
'
al AD
oeps, OSTINDENDUM.
(q. v
L. Lat. To, Ad nwstionem Iacti non respondent judi
res: a qmrstiontm lcgis non respondent ju
show.

Formal words in old writs.

Fleta,

lib. 4, c. 65, § 12. See Ostensurus.
AD OSTIUM ECCLESIAE. L. Lat.
[L. Fr. al huis d’esglz'se.] At the door of
the church. Bract. fol. 92 a. 2 Bl. Com.
132, 133. See Dower and ostium ecclesiw.
AD PROSEQUENDUM. L. Lat. To

l‘I1l0l'tS. Judges do not answer to a ques
tion of fact: jurors do not answer to a

question of law. 00. Litt. 295 b. 8 Co.
308, [155.] Or, as the converse is some
times aﬁirmatively stated: All lllB8ll0ll€lll
juris respondent judites; ad quwstwncm farti

l'ts])0lld0lll; ]'lll’ﬂt0l'tS. Judges answer to a
prosecute. 11 Mod. 363.
question of law; jurors, to a question of
Ad roximum antetedens fiat rclatio, (nisi fact. A maxim embodying the great lead
llll tdlﬂl sententia.) Relation should be ing principle of pleading, that a question
ha , or made to the next antecedent, unless or issue of law must be answered, that is.
the sense forbid. Jenk. Cent. 180. JV03/’s determined by the court; and a question
Max. 4. Words in construction must be or issue of fact must be answered, that is,
referred to the next antecedent, where the tried by a jury. Broom’s Mar. 43, [77.]
matter itself doth not hinder it. Finch, Used, also, as expressive of the general
Law, b. 1, c. 3. Wingate‘s Mar. 15, max. rule of proceeding on trials before a jury.
10. Thus, where a devise was to II. and viz. : that it is the ofﬁce of the judge to in
the heirs of his body, remainder to T. C. struct the jury in points of law, and of the
of VV. and the heirs male of his body, Jury
to decide on matters of, fact.
'
U0.
upon condition that he or they, or any of Litt. 295 b. Sec Broom’s Mar. 43—48.
them, should not alien, &c., the words he

[77—84.]

or they were held to refer not to H., but to
*,,f In Vaughan’s Reports, it is said,—
T. C. of \V., &c. 5 Co. 68 21. But where “That deca-ntatum in our books,—ad ques
an award was that one party should pay tionem facti non respondent judices ; ad
before such a feast ten pounds to the other, questionem legis non respondent juratores,
and that then the other should make him a literally taken, is true. For, if it be de
release, it was held that the word thenlmanded, what is the fact, the judge can

AD

(47)

not answer it; if it be asked, what is the
law, the jury cannot answer it.” Vaugh.
149. There are, however, several excep
tions to both branches of this maxim:
thus,
First, that judges have no right to re

spond to questions of fact, is not univer

AD

ParIcer’s Crim. R. 595.- Id. 603. 17
Georgia R. 497. 2 Suun’s R. 482. But
the rule has also been laid down in directly
opposite terms—that the jury are not the

jud es of the law in such cases.

Story, J.

2 ummr’s R. 240, 243. 1 Parker’s Ur.
R. 147,474. 1 Curtis’ 0'. C". R. 23.

sally true. 'For, to say nothing of those
AD QUERIMONIAM. L. Lat. On
courts in which all issues, as well of fact as the complaint. Statim ad querimoniam
of law, are determined by the judges, it creditoris; immediately on the complaint
constantly happens, even in common law of the creditor. Fleta, lib. 2, c. 64, § 4.
courts, that there are questions or matters

of fact connected with the‘ issue before the
jury, which it is unquestionably the pro
vince of the court to determine. Of this
nature are questions as to the admissibility
of evidence, (Br0om’s Max. [82.] 11 .51.
11' W. 486. 33 Eng. Law J: Eq. R. 393,)
questions of reasonablcncss—reasonable
cause, reasonable time, and the like.
Br00m’s Max. [82.] 7 Scott, N. R. 280.

C0. Litt. 566.

11 JI{.& W. 817.

Even

AD QUOD CURIA CONCOR-DAVIT.
L. Lat. To which the court agreed. Yea-rb.
P. 20 Hen. VI. 27.
AD QUOD DAMNUM. L. Lat. (To
what damage.) In English law. A writ
S: called from these its emphatic words,)
' ected to the sheriﬁ', commanding him to
inquire by the oath of jurors, whether a
grant intended to be made by the king

would be to his damage, or prejudice, or to
ithat of others; and if it be, then to what

in the matter of weighing evidence, and damage, (ad quod damnum et quod preju

saying what is the fact upon such evidence, dicium noslrum, et ad quod damnum, et
which is conceded to be the peculiar pro quod prwjudicium aliorum.) Reg. Orig.
vince of the

in all cases, judges are 247 a, et seq.

F. N. B. 221.

Called “an

(according to the prevailing practice) al ancient writ, and well known to the law.”
lowed, in summing up the evi enee in the LeBlanc, J. 2 M. ti‘ S. 236. It is re
case, to e ress opinions to the jury, as to qu1red to be issued before the crown can
ant certain liberties, as a fair, market,
the facts w 'ch such evidence conduces to
prove, or to point out the conclusions 'c., which may be prejudicial to others,
which, in their opinion, ought to be drawn and it was also formerly had for the turn

from it.

This practice was approved by ing and changing of ancient highways,

the Supreme Court of the Umted States watercourses, &c.
in a recent case, (13 Howard’: R. 115, 130, Whishaw.

Termes de la ley.

131,) although the contrary was strenuous r A writ under this name is given by the
ly maintained by Daniel, J. in a dissenting Revised Statutes of New-York, in cases
opinion in the same case, in which he ar where the governor of the state is author
gued that such a practice was virtually a ized by law to take possession of any lands
“responding to questions of fact,” within or tenements within the state for the use of
the meaning of the maxim, and in violation the people, and he cannot agree with the

of it. Id. 144, 145.
Again, it is not universally and literally
true that juries have no right to res ond to
eations of law arising on trials.
or, al
ough, in all civil cases, where the issue
before the
is compounded of questions
of law and fact united, it is undoubtedly

owners of such lands for the purchase
thereof. 2 Rev. St. [588,] 488, § 66. In
other states, as in Virginia, Kentucky, Illi
nois, Missouri and Mississippi, it is issued
on applications to build mills or mill-dams,

on occasions of establishing or altering
roads, and ferry landings, and for other pur
the province of the court to decide the poses. Codeof Viryinia, (ed. 1849,) pp.
questions of law, or to declare to the jury
what is the law of the case, yet the actual de
cision or response, which of course includes
the law as taken from the court) as well as
the fact, always rests with the jury. In
criminal cases, indeed, the maxim has been

267, 328, 528. Revised Statutes of Ken
tucky, (ed. 1852,) pp. 357, 507, 581. 2
Comp. Statutes of Illinois, (ed. 1858,) p.
768. 2 Rev. Stat. of Missouri, (ed. 1855,)
p. 1082. Rev. Code of Mississippi, (ed.

much more extensively qualiﬁed, and the

AD QUOD NON FUIT RESPONSUM.

1857,) p. 202.

rule broadl laid down, that jurors are the L. Lat. To which there was no answer.
judges bot of the law and the fact. 1 A phrase used in the reports, where a point
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advanced in argument by one party was
AD STUDENDUM ET ORANDUM.
not denied by the other; or where apoint L. Lat. For studying and praying; for
or
ment of counsel was not met or
noticed by the court; or where an objec
tion was met by the court, and not re lied
to by the counsel who raised it. 8 '0. 9.
4 Id. 40. Comb. 474.

the promotion of learning and religion. A
phrase applied to colleges and universities.
1 Bl. Com. 467. T. Ragm. 101.

AD SUBEUNDUM LEGEM.

L. Lat.

-To undergo, [Seottic¢‘e, to underly] the

AD RATIONEM PONERE. L. Lat. law; to abide the sentence of the law. 1
To put to [give] a reason; to call upon Pitcairn’; Grim. Trials, part 1, p. 92. A
for a reason; to put to the bar and inter common phrase in old Scotch law.
rogate as to a charge made; to arraign on
AI) TERMINUM.
L. Lat.
For a

a trial.

Atechnical term in old Exchequer

records. Posit’ ad rationcm, cﬁc. confes’
quod &c. Mem. in Scacc. M. 20 Edw. I.
Et posit’ asset ad rationem quo warranto,
&e. Id. II. 22 Edw. I.
AD RECOGNOSCENDUM. L. Lat.

To recognize.

Fleta, lib. 2, c. 65, § 12.

Formal words in old writs. See Rccognitura.
AD RECTUM. L. Lat. To right; to
do right; to meet an accusation; to an
swer the demands of the law.* Habeant
cos ad rectum ,' they shall have them to an
swer the law, or to make satisfaction.
Bract. fol. 124 b.
Al) RESPONDENDUM. L. Lat. To
answer. Emphatic words in the old writs
of capias, and other writs. Fleta, lib. 2,
c. 65, § 12. Reg. Orig. 278. See Uapias
ad respondendum. Sometimes the equiva
lent word responsurus (q. v.) was used.
AD SECTAM. L. Lat. At the suit;
at the suit of. Reg. Orig. 273 a. Bract.
fol. 131 b. 3 How. State Trials, 111. Ad
sectam querentis ; at the suit of the plain
tiﬁ'. Fleta-, lib. 2, c. 47, § 1. Ad nullius
sectam; at the suit of no one. Bract. fol.

133 a. This term, (abbreviated to adsm.
and ads.,) is still retained in practice, in en
titling papers. See Ads.
‘
AD STANDUM RECTO. L. Lat. [L.

Fr. ester a dr0it.]

To stand to the iight;

term.

Ad terminum vitae vel annorum ;

for a term of life or years.
26 b.

Ad terminum annorum.

Bract. fol.
Fleta, lib.

3, e. 12, § 6. Ad termi-num, vel ad tempus;
for a term, or for a time. Bract. ubi supra.
AD TERMINUM QUI I’RA§TEItllT.
L. Lat. For a term which has passed.
The name of a writ of entry which lay at
common law for the lesser or his heirs,
where a lease had been made of lands or
tenements for life or years, and after the
term had expired, the lands were withheld
from the lessor by the tenant, or other
person possessing the same; the writ com
manding the tenant to restore to the de
mandant the land which the latter had de
mised to him for a term which was passed;
(ad terminum qui prazteriit.) Bract. fol.
318 a. Reg. Orig. 227 b. F. N. B. 201.
3 Bl. Com. 176. 3 Reeves’ Hist. Eng.
Law, 30. 1 Rosc0e’s Real Act. 97. This
writ was superseded by the action of eject
ment, and is now abolished in English law
by statute 3 & 4 Will. IV. e. 27, s. 36.
AD TRACTANDUM ET CONSILI
UM IMPENDENDUM. L. Lat. To dis
cuss and give advice. 1 Bl. Com. 168.
AD ULTIMAM VIM TERMINO
RUM. L. Lat. To the most extended
import of the terms; in a sense as univer
sal as the terms will reach. 2 Eden, 54.
AD VALENTIAM. L. Lat. T0, or
of the value. Bract. fol. 315 b. Yelv. 71.

to meet an accusation or complaint; to
stand a trial ; to abide by the sentence of
the law.* Responsurus, ct a.d standum
AD VALOREM. L. Lat. Upon the
recto, si sit aliquis gut versus cum loqua value. According to the value. Ad valo
tur; to answer, and to stand to the charge, rem duties are those which are imposed on
if there be any one who shall complain goods, merchandise, and other articles, at
against him. Bract. fol. 125 a. Plegium a certain rate per centum on their value,
ad standum recto; security to appear and and sometimes on their cost. See Acts of
answer to an accusation. Id. fol. 154 a. Congress, March 2, 1799, ch. 22, sect. 61 ;
Plegios ad standum recto. Fleta, lib. 1, c. March 1, 1823, ch. 21, sect. 5; July 30,
26, § 3. Plcgios dc stando ad rectum. 1846, ch. 74; March 3, 1857, ch. as.
Bract. fol. 336 a. See Reg. Orig. 270.
“An ad valorem tax means a tax or
The phrase stare juri, (q. V.) has the same duty upon the value of the article or thing
meaning. Reg. Orig. 270 b. And so has subject to taxation.” Yerger, J. 24 His
the old Scotch phrase, ad subeundum la sissippi R. 501. But the term ad valorem,
in the various revenue laws of the United
gm’ ('1' V‘)
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States, charging a duty on imports, does 2. 1. Pothier, Oontr. of Sale, part 3, sect.
not always mean the actual value of the 3. Id. part 5, ch. 2, sec. 4.
article at the place of exportation. Crabbe's
ADDITIO. Lat. Addition; an addi
R. 499, 512.

Sec Act of March 1, 1823,

tion, (q. v.)

Additio probat minoritatem.

ch. 21, sect. 5; 3 U. S. Statutes at Large, An addition, [to a name] proves, or shows
minority, or inferiority. 4 Inst. 80. Win
732.
AD VENTREM INSPICIENDUM. gate’s Max. 211, max. 60. This maxim is
ap lied by Lord Coke to courts, and terms
Sec De centre inspiciendo.
AD YITAM. Lat. For life. Bract. of aw; minoritas being understood in the
fol. 13 b. In feodo, eel ad vitam ; in fee, sense of difference, inferiority, 01' qualiﬁ
cation. Thus, the style of the king’s bench
or for life. Id. -ibid.
VITAM
CULPAM.
Lat. is coram rege, and the style of the court of
I In AD
Scotch
law. AUT
For life,
or until L.
misbe
chancery is coram domino rege in cancella
havior. 6 BelI’s Appeal Cases, 112. A ria; the addition showing the difference.
term of similar import with quamdiu bene 4 Inst. 80. So by the word fee, without
se gesscrit (q. v. in English law. Stat. 28 more saying, is always intended fee simple,
Geo. IL c. 7.
ee Culpa.
fee tail not being intended by it, unless
AD VOLUNTATEM. L. Lat. At will. there be added to it the addition of the
word tail. See I/itt. sect. 293. C0. Litt.
Bract. fol. 27 a.
AD IVARACTUM. L. Lat. To fallow. 189 a. W'in_qatc’s Max. ub. sup.
Bract. fol. 228 b. See Waractum.
ADDITION. The title or description
ADAEQUATIO. Lat. [from a-daaquare, of a person in law proceedings, given in
to equal, or equalize] In the civil law. A addition to his name, for the pu ose of

making equal; a sharing equally. Hotom. more accurate designation, and s owing
Verb. Feud. Cowell, voc. Goparceners.
his estate, degree, mystery and place of
ADJERARE Lat. In the civil law. residence."r Termes de la Leg/. Cowell.
To estimate in money, (are azstimare.) Called in Scotch law, designation. In Eng
lish law, there are four kinds of additions;
Calv. La. Brissonius.
In old European law. To put a price additions of estate, such as yeoman, gentle
or valuation on; to value; to appraise, man, esquire; additions of degree, or names
(adprcu-iare.) LL. Burgund. Addit. 2, § 7. of dignity, as knight, earl, marquees, duke;
additions of trade, mystery or occupation,
Spelman.
ADAYER. L. Fr. To provoke. L. as scrivener, painter, mason, carpenter;
Fr. I)ict. Kelham. Adayement ; provo and additions of place of residence, as
London, Chester, &c. The only additions
cation. Id.
ADDICERE. Lat. In the civil law. recognised in American law are those of
To adjudge or condemn; to assign, allot, mystery, and residence.
*,,,* The object of giving additions to
or deliver; to sell. In the Roman law,
addico was one of the three words used to the names of persons is very clearly stated
express the extent of the civil jurisdiction in the statute of 1 Hen. V. c. 5, by which
of the prsztors. 1 Kaufm. Mackeld. Civ. the practice was introduced, and which
ordamed that, in actions where process of
Law, 187, note. See Do, Dico, Addico.

ADDICTIO.

Lat. [from addicere, q.v.] outlawry lay, such additions should be to

An assignment by the sentence of a court.
By the old Roman law, if the party who
was cast in an action did not obey the sen
tence of the court within thirty days, he

was assigned over (addictus) to the suc
cessful party, who might commit him to
prison till satisfaction was madc.’* Hali
faz Anal. b. 3, c. 9, n. 44.

ADDICTIO IN DIEM.

Lat.

In the

civil law. A sale made with a clause or
agreement that the contract shall not hold
if the seller aﬁerwards, and within a cer
tain space of time limited by the contract,

the name of the defendant, to show his
estate, mystery and place of residence, in
order that one man might not be vexed or
troubled by the outlawry of another; [as
where there were several of the same
name,] but that by reason of the certain
addition, every person might be known,
and hear his own burden. Cowell. 2 Inst.
665. See Barringt. Obs. Stat. 381. A

like provision was applied by the same
statute to indictments, in order to identify
the person of the offender. 4 Bl. Com.
306.

ADDONE, Addonnc. L. Fr. Given to.
shall ﬁnd another buyer who will make
him a more advantageous offer. Dig. 18. Kelham. L. Fr. Diet.
4
V01. I.
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ADDOUBEUR. L. Fr. A promoter, plea ﬁrst, and then argue.

Yearb. P. 8

or setter up of causes. Kelham.
Edw. III. 9.
ADDRESSER, Adresser. L. Fr. To
ADERERE. L. Fr. In arrear; behind.
hold up; to erect. Addresseroient en haut Litt. sect. 151.
lour magnes dextres; should hold up on
ADESOUTH. L. Fr. Under; beneath.
Kelham.
high their right hands. Kelbam.
ADEEM. [Lat. adimere, to take away.]
AAEZIIOTA, Adlmrora. Gr. [from u, with
To take away, take back, or revoke, as a out, and dsmrorng, a master.] In the civil
legacy.
Ward on Legacies, 261. See law. Without an owner or master, (hero
Ademption.
carmtes.) Grot. dc Jar. Belli, lib. 2, c. 8, § 6.

ADELANTADO.

Span.

In Spanish

Things which have no owner or claimant.

law. A governor of a province. Las Par Oalv. Lear.
tidas, part 6, tit. 4, l. 2.
ADESSE. Lat. [from ad, to, and
A president or president judge ; a ease, to be.] In the civil law. To be
judge having jurisdiction over a king present; the opposite of abesse. Calv.
.
dom, or over certain provinces only. Lee‘.
So called from having authority over the
To advocate; to assist or ‘defend i
judges of those places. Id. part 3, tit. law; to undertake the management of a

4, 1. 1.

cause.

Id.

Brissonius.

ADEU. L. Fr. Without day. Ales
ADELING.
Lat. Adelingus; from
Sax. wdel, or wdelan, noble, excellent] A adeu. Yearb. T. 5 Edw. II. 173. See
title of honor among the Saxons, given to Adieu.
ADEVANT, Adavaunt. L. Fr. Be
the king’s children, and heirs to the crown.
Called by the Normans, domicellus, and by fore. Kelham.
ADFERRUMINATIO. Lat. [from ad,
the Latin writers of the same period, Clito.
to, and ferrum, iron.] In the civil law.
Spelman.
ADEMPTIO. Lat. [from adimere, to The welding together of iron; a species of
take away, revoke, adeem.] In the civil adjurwtio, (q. v.) Called also fe1‘rumina
law. A revocation of a le y; an ademp tio, (q. v.) Dig. 6. 1. 23. 5. 1 Mackeld.
tion. Inst. 2. 21. pr.
here it was ex Giv. Law, 281, § 268.
ADFINES, A ms. Lat. [from ad, to,
pressly transferred from one person to
another, it was called tramlatio. Id. 2. and ﬁnis, a border, or limit] In the civil
law. Relations, or connections by mar
21. 1. Dig. 34. 4.

ADEMPTION.

[Lat ademptio, q. v.] riage; so called, because the families (cog

A taking away, or revocation; a term de nationea) of the husband and wife are con
rived from the civil law. See Ademptio. nected by the marriage (per nuptias copu
Ademption of a legacy is the taking it lantur), and the one comes up to the line
away from the party to whom it has been which divides it from the other, (ei altcra
given, arising from a supposed alteration ad alterius cogmztionis ﬁnem accedit.) Dig.
in the testat0r’s intention. Thus, if a man 38. 10. 4. 3. -Thus very exprcssively dis

who has a sum of money due to him on a tinguishing them from relations by blood,
bond, expressly bequeaths it to some per
son named in his will, and aﬁter having
done so, calls in the money himself, this is
an ademption of the legacy, which is said
to be adeemed. Ward on Legacies, 261,
268. Ambl. 401. Holthouse. W7n'shaw.
So where a thing speciﬁcally bequeathed is
not in existence at the time of the testa
t0r’s decease, it is an ademption. 3 Fos
ter’s R. 212.
ADEO. Lat. So; as. Adeo plene et
integre; as fully and entirely. 10 C0. 65.
See Adire.
ADEPRIMES. L. Fr. First; at ﬁrst;
for the ﬁrst time; in the ﬁrst place. Fet
Assavm-,§ 14. Kelham. Pledes adepri—
mes v’re plea, et puts desputes ; plead your

between whom there exists an actual
union, without any intervening barrier,
(ﬁnis,) or dividin line.
ADGISANT, dgisantz. L. Fr. Ad
jacent.

Kelbam.

ADGNOSCERE.

law.

Lat.

In the civil

To admit; to accept. The opposite

of repudiare. Brissoniua. To undertake;
to assume. Id.
ADHIBERE. Lat. In the civil law.
To apply; to employ; to exercise; to use.
Adhibere diligentiam; to use care. Dig.
18. 6. 11. Adhibere vim; to employ force.

Dig. 4. 2. 12. 2. Id. 4. 2. 14. 3.
AAIAGETOE, Admﬁtrng.

Gr. [from a, priv.

and 5um0',,“, dispono, to dispose] In the
civil law. Intestate; anintestate; one who
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fails or neglects to dispose of his pro

ADJ
ADJICERE.

Lat.

In the civil law.
Brissonius.
ADJORNAMENTUM. L. Lat. ‘In

rty; one who dies without a testament, To add; to join to.
Kuhn).

NW. 22, C. 46, § 2.

‘H if ddmﬁtrou

N011. 118, old English law. Adjournment; an, or
the adjournment. Fleta, lib. 6, c. 4, § 1.
ADIEU. L. Fr. Without day. A Id. 0. 10, § 7.
common term in the Year Books, implying
ADJORNARE. Adjournare, Adjur
ﬁnal dismissal from court. Literally, “to nare. L. Lat. [from Fr. adjowrner, q. v.]
God.” Frequently written adeu, (q. v.) In old English aw. To adjourn. Adj0r
See Aler a dim.
nent assisas; they shall adjourn the assises.
ADIEU, MONEY OF. See Money of Stat. Westm. 2, c. 30. Anciently, to sum
Adieu.
mon. See Adjourn.
ADIMERE. Lat. In the civil law. To
ADJORNATUR. L. Lat. [from adjor
take away; to remove. Dig. 43. 27. 1. nare, q. v.] It is adjourned; “adjourn
Jmdoxry; succession ab intestate.
c. 3.

pr. To take away; to deprive.

Id. 39. ed." “ Adprnatur, to be argued again, the

5. 7. 8. To take away; to take back, (as
a legacy.) Id. 48. 10. 5.
ADIRE, Ad]/re. L. Fr. To say. Kel
ham.
ADIRE. Lat. In the civil law. To

go to; to approach; to apply to.

reports. Sed adjornat’ pro resolutione cu
Calv. riw. 1 Show. 154.

Lear. Briuonius.
To go to; to enter upon; to accept.
Cém adit Iuzreditatem; when he enters
upon the inheritance. Dig. 29. 2. Inst.
2. 19. 4. Bract. fol. 227 a. Aditas, adita;
entered upon. Hwreditas dumjacet non ad
ita; an inheritance while it lies not entered
upon. Id. t'ol.’44 a.
ADITIO. Lat. [from adire, q. v.] In
the civil law. An entering u on an 1nher
itance. Dig. 29. 2. See A ire.

ADITUS.

Lat. [from adire, to go to.]

In old English law. A public road; being
not only a footway, (iier,)' and horseway,
((16111-8,)lJl1t also a cart or carriage way;
and is either regia via, the king's highway
for all men, or communis strata, a common
street belonging to a city or town, or be
tween neighbors. U0. Litt. 56 a.

ADJACENT.

ﬁrst Friday in the next term.” 2 Show.
271. “ But because Holt, C. J. hanitavil,
adjournatur.” 1 Id. 364. See 5 Mod. 74.
Hardr. 353. A common term in the old

[Lat. adjacens, from ad

jacere, to lie to, at, or upon.] Lying near
to, or in the neighborhood of. 1 C'ooke’s
R. 128. 4 Peters‘ Cond. Rep. 96. This
word formerly signiﬁed adjoining, as its
etymology indicates, but has not now that
meaning.
Id. ibid. See Abuttals, To
lie to.
ADJECTIO. L. Lat. [from adjectire,
q. v.] In old European law. A summon
ing to court. Spelman, voe. Abjectire.
ADJECTION. L. Fr. In old English
law.
Addition; addition to a name.
Yearb. M. 9 Edw. III. 40.
ADJECTIRE. L. Lat In old Euro

ADJORNATUS, Adjurnatua. L. Lat.
[from adjornare, or adjurnare, q. v.] In
old English law. Adjourned. Que qui
dem recordum ct processus adjornata aunt
coram vobia; which record and process are

adjourned before you. Reg. Orig. 3.
Summoned to appear at a day; sum
moned to court. See Adjourn, Adjurna
tus.

ADJOURN. [L. Lat. adjornare, ad
journare, adjurnare, from Fr. adjourner,
from jour, a day.] To put off, or post
pone to another or further day, (ad diem
ponere, in ulteriorem diem rejicere., Spel
man.) To assign a new or further day to
a court, or party; to dissolve a court for
the present, and appoint another day for it
to meet again; to continue from one day
to another."r Applied also to the meet
iugs of legislative and other public bodies,
and sometimes to the process of courts.
Spelman. Cowell. Blount. 1 Bl. Com.

186. Sleph. PI. 31. 81, (Am. ed. 1824.)
See Continuance.
*,,,"‘ The proper and radical meaning of
the law Latin adjornare, and French ad
joarncr, from which this word is derived,
was to assign a day to a prosecuted party,
(diem alicui dicere, to appear in court; to

summon to court, citare, in jus vocare,) or,
in the phrase of the old Salic law, solcm
alicui collocare. Spelman, voc. Adjurnare.
Thus, in the capitularics of the early French
kings,——De hominibus ecclesiasticia qui non
pean law. To summon to court, (citara) erant adjurnati; concerning church vassals
Jllarculf. Formal. lib. 1, c. 37. Spelman. who were not adjourned, 1. e. summoned.
Uapit. Carol. lib. 5, c. 151. The Saxon
Adjectivua, adjactivua, summoned. Id.
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andagan had nearly the same sense. LL. mon to appear at a day. Spelman, voc.
Edw. Sen. c. 1. Spelman. The day thus Adjurnare.
given was the ﬁrst day of the party’s ap
To give another day, that is, a day after
pearance, answering to the return day of a day of appearance; to adjourn. L. Fr.
the process by which he was summoned. Diet.
The use of the word adjurnamentum in the
ADJOURNMENT. L. Fr. and Eng. [L.
sense of a summoning to court, the assign

Lat. adjornamentum, adjurnamentum]

A

ment of a day to appear in court, (diet dic putting off to another or further day, (in
tio, citatio, evocatio, denunciati0,) is frequent
in the laws of the Burgundians. Spelman,
ub. sup. See Adiurnamentum.
The French adjourner, or ajourner, has
retained this original sense, but the English
adjourn, and adjournment, have maternally

ulteriorem diem.) Spelman, voc. Adjur
nare. Cowell. Jacob. An assignment of
a new or further day for a meeting or pro
ceedin . See Adjourn.

AD OUSTER, Adjusm-.

L. Fr.

To

put to; to add or reckon; to make even;

departed from it. The idea of a day given to set right. L. Fr. Diet.
or assigned has been in some measure pre
ADJUDICARE. Lat. [from ad, to, and
served in these words ;~ but it is never a ﬁrst judicare, to judge; L. Fr. adjudger.] In
day of appearance, but always a subsequent the civil law. '10 adjudge; to determine;
day after an appearance once made; a day
after a dismissal from court; the idea of
dismissal being in fact the primary one.
The English words are used, in short, mere
1 in the sense of postponement to another
(lily or time, and frequently in that of a
ﬁnal dissolution without any day. The en
tire loss of original meaning appears strik
ingly in the familiar modern phrase “to
adjourn without day,” which once would
have been an absurdity in terms.

ADJOURNAL.
practice.

to decree to a person; to assign by judg

ment, i. e. by the act of a court. Adjudi
catum; adjudged. Inst. 4. 17. 7. See
Adjudicatio.
In old English law, to forjudge. Adju
dicetur medius de feodo et servitio suo; the

mesne shall be forjudged of his fee and
service. Stat. W'estm. 2, c. 9.
judicare.

See For

ADJUDICATIO. Lat. [from adjudi
care, q. v.] In the civil law. An adjudi
In Scotch law and cation; an assignment by judgment; the

A term ap lied to the records adjudging of the ownership of a thing, by

of criminal courts.
ooks of Adjournal, a court. One of the legal modes of obtain
(O. Scotch, “bnkis of adiornale,”) were ing property, viz. by the decision of a
the original records of criminal trials, many
of which are now lost. Pitcairn’s C-rim.
TriaZs,'vol. 1, part 2, p. 225. An act of
adjournal is an order of the Court of Jus
ticiary, entered on its minutes. Shaw’s R.

ju ge, which takes place in the three ac

tions for partition, viz. familiar herciacun
dw, communi dividundo, and ﬁnium regun
dorum, (qq. v.) In these actions, the judge
has the right to adjudge to one or the other
co-heir or part-owner, the exclusive proprie

Appendix.
ADJOURNATUR. L. Lat. [from ad torship of a thing hitherto held in com
journare, to adjourn.] It is adjourned. A mon, and his judgment transfers, ipso ju-re,
word with which the old reports very fre the property in the thing adjudged. 1
quently conclude a case. 1 Ld. Rag/m. Mackeld. Civ. Law, 286, § 271. Statim
602. 1 Show. 7. 1 Leon. 88. Sec Et qjus ﬁt cui adjudicatum est; it immediately
adjournatur, Adjornatur.

ADJOURNED TERM.

becomes his to whom it is adjudged. Inst.

In practice. 4. 17. 7.

A continuance, by adjournment, of a regu
ADJUDICATION. [Lat. adjudicatio,
lar term. Thurman, C. J. 4 Ohio St. R. from adjudicare, q. v.] The act of giving
473. Distinguished from an “additional judgment, or pronouncing a sentence or
term,” which is a distinct term. Id. ibid. decree; the judgment itself, so given.
An adjourned term is a continuation of a
A settlement by judgment, decree or
previous or re lar term; it is the same sentence. Stat. 16 & 17 Car. II. c. 10.
term prolonge , and the power of the Cowvll.
ADJUDICATION. In Scotch law. A
court over the business which has been
done, and the entries made at the regular species of diligence, or process for transfer
term, continues.

ADJ OURNER.

day.]

22 Alabama R. 57.

L. Fr.

ring the estate of a debtor to a creditor,

from jour, a \ carried on as an ordinary action before the
To give, or assign a ay; to sum , court of session. Ersk. Inst. b. 2, tit. 12,
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§§ 39--55. A species of judicial sale, re
deemablc by the debtor. Id.
42—55.
See Bell's Diet. A decreet of the lords of
session, adjudging and appropriating a per

ADM

and mallum, a court.] In old European

law. To cite or summon to court; to sue;
to attach. L. Salic. tit-. 59. llfarculf. lib.
1, c. 21. Spelman. Id. voc. Attachiare.
sons lands, hercditaments, or any heritable
ADMEASUREMENT. [L. Lat. admon
right, to belong to his creditor, who is call surat-lo, amensuratia] A measuring out;
ed the adjudqer, for payment or perform an assignment by measure; an adjustment,
ance. Forbes’ Inst. part 3, b. 1, ch. 2, or allotment according to certain ﬁxed lim
tit. 6.
its, or in certain proportions.
ADJUNCTIO. Lat. [from adj-ungere,
The name of the writ for making such
to join to, to annex.] In the civil law. assignment or adjustment, and which lay
Adjunction; a species of accessio, whereby at common law against persons who usurp
two things belonging to different proprie-. ed more than their share of any right or
tors are brought into ﬁrm connexion with privilege. See infra.
each other; such as interweaving, (inter
ADMEASUREMENT OF DOVVER,
teztura ;) welding together, (adferrumina Writ of. [L. Lat-. breve dc admensuratione
tt'o;) soldering together, (applumbatnra; dotis.] In English law. The name of a
painting, (pictura ;) writing, (scriptara , writ to which an heir is entitled, where a
building, (inwdiﬁcalio ;) sowing, (satio ,' man’s widow, after his deeease, holds from
and planting, (plantatia) Inst. 2. 1. 26— the heir more land, as dower, than of
34. Dig. 6. 1. 23. 1 Mackeld. Civ. Law, right belongs to her; or where the heir
being within age, or his guardian, has as
281, 268. See Accessio.
ADJ UNCTUM. Lat. Incident. See signed to her more than she ought to have.
Extincto suhjecto, &c.
The operation of the writ, (which, however
ADJURNAMENTUM. L. Lat. [from is, in a great measure, obsolete,) is to ﬁx
adjurnare, q. v.] In old European law. the amount of dower to which the widow
A summoning to court at a certain day; is entitled, and to restore the overplus to
the assignment of a certain day to appear the heir. Reg. Orig. 171 a. F. N. B. 148
in court, (diei dictio, citatio, in jus cocatio, F. Termes de la Lay. 2 Bl. Com-. 136.
monitio, denunciatio, conventio ;) adjourn 3 Id. 183. 2 Crabb’s Real Prop. 145,
ment, in the original sense. Spelman, voc. § 1148. 5 Richards0n’s Eq. R. 254.
This writ has been abolished in New
Adjarnare. Skene de Verb. Signzf. voc.
York, and the term admeasaremont of dow
Adjarnatus.
ADJ UR-NARE. L. Lat. [from Fr. ad er is there used to. signify the statutory rem
j0urner.] In old European law. To give edy for the assignment of dowcr, either by
or assign a day to any one, (diem alicni di the widow, where her dowcr has not been
cere;) to summon to court, (citare, in jus assigned to her, or by the heirs, in cases
vocare.) Corresponding with the Sax. an where the widow has neglected to appl
dayan, to put to a day, (ad diem ponere.) . for her dower. 2 N. Y. Rev. Stat. [488,
400.
Spelman.
Adjurnatus; summoned or called to a
ADMEASUREMENT OF PASTURE,
certain da . Id. Skene dei‘Verb. Sign.
Writ of. [L. Lat. breve de admensuratione
ADJU TMENT. In marine insurance. pastures] In English law. A writ which
Settlement; settlement of a loss. The ad lies between those that have common of

justment of a loss is the settling and ascer pasture appendant, or by vicinage, in cases
taining the amount of the indemnity which where any one or more of them surcharges
the common with more cattle than they
ought. Bract. fol. 229 a. Reg. Orly. 156
b. F. N. B. 125 B. Termes de la Leg].
3 Bl. Com. 238. 1 C'rabb’s Real P-rop.
' ble to pay. 2 Marsh. on Ins. 529, ch. 318,§ 358. The writ is directed to the
xv. A land of account stated, or agree sheriff, reciting a complaint that the de
ment between the parties, as to what the fendant has surcharged, (saperoneravil,) the
particular average, or partial loss shall common, and commanding the sheriff to
amount to. Smith’: Mere. Law, 244. 2 admeasure and apportion it. 3 Bl. Com.
Archb. IV. Prius, 200. 3 Kenfs Com. 238. Under this process, a jury, with the

the assured, after all allowances and de
ductions are made, is entitled to receive
under the policy, and the ﬁxing the pro
rtion of this which each underwriter is

242, 335.
ADMALLARE.

sheriff, apportioned the quantity of cattle
L. Lat. [from ad, to, to the extent of the ground, and the num
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A species of evidence, not conclusive in

ber of the proprietors. 3 Kent’: Com. 419.

itself, but becoming so when conjoined
with other proofs; [cumulative or corrobo
rative testimony.] Best on Presumptimu,
13, note (f
See Adminicle.
That which belongs to a thing as acces
sory; that which is necessary to its com
plete use and enjo ent. 1 Jllaclceld. Cir.
Law, 348, note (d .
Whatever appcrtains to any judicial pro
ceedings, writs, records, dzc. FZeta, lib. 2,
c. 3, § 4. Reg. Jud. 30.
amensurare, ( . v.)
ADMINISTER. [from Lat. administrarc,
ADMENSIIRATIO, Amensuratio. L.
Lat. [from admensurare, q. v. In old q. v.] To manage; to take charge and dis
English law. Admeasurement.
cg. Orig. pose of the personal property of an intes
156, 157. Admensuratio nihil aliud est tate, or a testator having no executor, ac
quam redactio ad mensuram ; admeasure cording to law.‘ Used in this sense in the
ment is nothing more than reducing to statute 31 Edw. III. stat. 2, c. 11. Cowell.
measure. Fleta, lib. 4, c. 23, §2. See 2 Reeves’ Hist. Eng. Law, 387. Applied
Admeasurement. In Bracton, the word is in the civil law to the management of the
written amensuratio, (q. v.
estate of a minor. See Administrare.
ADMEZATORES. L. Lat. In old Held to import alteration, change or con
Italian law. Persons chosen by the consent version of the property in goods. 4 Flor
of contending parties, to decide questions ida R. 66, 67, 84. 5 Randolph’s R. 51.
In modern practice. To perform the
between them. Literally, mediators (fro1n
Ital. mezzatura, from mezzo, middle.) Spel oﬁice of administrator, (q. v.)
To give; to cause to be ~taken, as medi
man.
ADMINICLE. [Lat. adrniniculum, q. v.] cine, poison. Poison may be administered
In Scotch law. A collateral deed or wri without being directly delivered to the
ting,,referring to another which has been party poisoned. 4 Carr. if P. 369. 1
lost, or tending to establish its existence, Moodys C’. C. 114. See 28 Mississipqri
or the terms of it, and which it is in general R. 267.
‘
ADMINISTRACO. An old contrac
necessary to produce, before the tenor of the
lost deed can be proved by parol evidence. tion of administratio. So, administracon,
Erslc. Inst. b. 4, tit. 1, § 55. Bell’s Dict. for administration.
Towns. PI. 26. 1
Used as an English word, in the statute of Instr. Cler. 4.
1 Edw. IV. c. 1, in the sense of aid, or sup
ADMINISTRARE. Lat. In the civil
port.
law. To manage, or conduct; to admin
ADMINICULAR. [from adminiculum, ister; to take, or have charge of. God. 5.
q. v.] Auxiliary to. “ The murder would 43. 6. Tutelam administrare ; to under
be adminicular to the robbery,” [i. e. com take a guardianship. Inst. 1. 25. 9. Cod.
mitted to accomplish it.] Story, J. 3 Ma 5. 51. 10. Ut solus administret ,' to have
son’s R. 121.
the sole administration or management.
ADMINCULATOR. L. Lat. from ad Inst. 1. 24. 1. Used in the same sense
minirulum, q. v.] An oﬂicer in t e Rom with gerere. Id. ibid. Qui negotia ad
ish church, who administered to the wants ministrat ,' who manages the aﬂairs, or
of widows, orphans, and aﬁicted persons. transects. the business. Dig. 3. 5. 6. 12.
Spelman.
For the various applications of this word,
ADMINICULUM. Lat. In the civil see Brissonius.
and old English law. Aid or su port.
To execute an office. God. 4. 2. 3.
Sometimes rendered “adminicle,” q. v.)
To govern; to have or conduct the gov
Non in tolo sine adminiculo relinquebant , ernment. Calv. Lear. Rempublicam ad
they did not leave them wholly without rninistrare. God. 11. 30.
assistance. Inst. 3. 2. 7. Juris admini
In the common law. To administer; to
culum; the support of the law. Dig. 26. take charge and dispose of the effects of an
7. 39. 9. Cum juria adminiculo concur intestate. Plene administravit (q. v.); be
In most of the United States, this remedy
is now superseded either by the action of
ejectment, or action on the case. Id. ibid.
See Common, Surcharge.
ADMENSURARE, Amensurare. L. Lat.
[from ad, to, and mensura, measure}3 In
old English law. To admeasure.
reve
de communi pasture admensuranda ,' a writ
for admeasurin common of pasture. Reg.
Orig. 157. ﬁracton writes the word,

rente; with the sup ort of right concur

has fully administered.

ring.

tio.

B1-act. fol. 38

44 a.

See Administra
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ADMINISTRATIO. Lat. [from admin fol. 60 b. Yearb. T. 4 Edw. II. 108.
istrare, q. v.] In the civil law. Manage Bendl. pl. 3. See Ezecutio brmorum.
ment, conduct or charge; administration;
ADMINISTRATION CUM TESTA
government Management of aﬂ'airs gene MENTO ANNEXO. Administration with
rally. Dig. 32. 34. 1.
the will annexed. Administration granted
Management of the estate or affairs of a in cases where a testator makes a will,
minor or ward. Inst. 1. 24. 2. Id. 1. without naming any executors; or where
26. 7. God. 5. 37. Id. 5. 43. 7, 8. Id. the executors who are named in the will
5. 51. 9,411.
are incompetent to act, or refuse to act; or
Management by an attorney. Dig. 17. in case of the death of the executors, or
1. 60.

the survivor of them.

Management of public affairs.
30.

Execution of an oﬁice.

14. 3. Id. 50. 8.
49. Id. 1. 53. 1.

God. 11.

Dig. 50. 4.

God. 11. 30. 2.
Id. 12. 8. 2.

2 Bl. Corn. 503,

504. 2 N. Y. Rev. Stat. 71], 15, § 14.
ADMINISTRATION D BONIS NON,

Id. 1. or DE BONIS NON ADMINISTRATIS.

Administration of the goods not adminis
In old English law. Management, con tered. Administration granted for the pur
duct, disposal or charge of property or af pose of administering such of the goods of
fairs in general; power of disposal. Fleta, a deceased person as were not administered
lib. 2, c. 64, § 8; c. 70, § 1. Id. lib. 3, c. by the former executor or administrator.

3,

10.

2 Bl. Com. 506.

§Ianagement, by one of full age, of his
ADMINISTRATION DURANTE AB
own aﬁirirs. B7-act. fol. 11 b.
SENTIA. Administration during absence.
Management, by an attorney, of the busi Administration granted during the absence
ness of his principal. Id. fol. 41 b.
of an executor. 2 Bl. Com. 503. 1 Lutw.
Management, conduct or charge, and dis 342. See 8 C'ranch’s R. 9. In New-York,
position of the property of a deceased per this is a case for granting special letters ad
son.

Plena adminislratio ,' full adminis

colligendum.

2 Rev. Stat. [76], 19, § 38.

tration. Mem. in Scacc. H. 5 Edw. I.
ADMINISTRATION DURANTE MI
I/ibera administratio ; free administration. NORE ZETATE. Administration during
Id. H. 7 Edw. I.
.
minority. Administration granted during
Management by an executor. De bonis the minority of an executor. 2 Bl. Com.
defuncti nullam. habent administrationem; 503. 5 Co. 29, 30. In New-York, this
they have no administration of the goods is a case for granting administration cum
of the deceased. Fleta, lib. 2, c. 62, testamento anrwxo. 2 Rev. Stat. [69], 13,

§3. Id.I[71 , 15, § 14.

§ 10.
ADMINISTRATION.

[Lat. adminis

ADMI IS

ATION

PENDENTE

tratio, q. v.] The management and dispo LITE. Administration during the suit.
sition of the estate of an intestate, or of a Administration granted during the pen

testator having no cxecutor.* 2 Bl. Corn. dency of a suit touching the validity of a
496. 2 Staph. Corn. 232. 2 Kent's Corn. will. 2 Bl. Corn. 503. In Ncw-York,
409. 2 Reeves’ Hist. Eng. Law, 387.
this is a case for granting special letters ad
The right to the management of such an colligendum. 2 Rev. Stat. [76], 19, § 38.
estate, conferred b what are termed letters
ADMINISTRATOR. Lat. and Eng.
of administration, q. v.) Used in this sense [from administrare, q. v.] In the civil
in the common expressions “to grant ad aw. A manager or conductor of affairs,
ministration,” “ to take out administration.” especially the affairs of another, in his
This word, though ordinarily conﬁned in name or behalf. A managcr.of public af
its application to the managementfof an es fairs in behalf of others. Calv. Lea. A
tate by an administrator, properly so called, public oﬂicer, ruler or governor, (prases,

includes also, in a larger sense, manage

G1‘. apxuv.)

Nov. 95,

00d. 12. 8.

ment by an executor; the strictly corres
In old English law. A manager; one
ponding term ezecution not being now in who took care or had charge of another’s
use. Anciently, on the contrary, both property or affairs. Quad nunquam fail
terms were used interchangeably and in ballivus ejua, vel mercator, vel denariorum
differently; administration (administratio) suorum receptor, val administrator ,' that
being applied to executors, and execution he never was his bailiff, or merchant, or re
(ezecutio) to administrators. Fleta, lib. 2, ceiver of his moneys, or manager. Fleta,

c. 57, § 10. Id. lib. 2, c. 62, §1o. Bract. lib. 2, c. 70, § 9.
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In modern law. He who administers";
he who has authority to administer, that
is, to manage and dispose of the estate of
an intestate, or testator having no execu
tor; he to whom the ri ht of administra
tion has been granted y law. See Ad
minister, Administration. In the statute
of 31 Edw. III. st. 2, c. 11, by which the
law of administration was established, the
administrator is called the deputy of the

ADM

ralitatis.

Loccenius de Jur. Mar. lib. 2,

c. 2, § 1.

See Admiralitas.

ADMIRALITAS, A-mmiralitas. L. Lat.
Admiralty; the admiralty, or court of ad
miralty. ClerIce’s Praz. Cur. Adm. See
Admiralty.
In European law. An association of
private armed vessels for mutual protection
and defence against pirates am? enemies,
(navium privatorum coitio adversus pirates
ordinary by whom he was appointed. 2 aut alios invasores.) Grot. de Jur. Belli,
Reeves’ Hist. Eng..Law, 387. Theloall’s lib. 2, c. 12, § 4. Loccenius dc Jur. Mar.
lib. 2, c. 2. Called by Loccenius, societas
Dig. lib. 1, c. 19.
ADMINISTRATRIX. L. Lat. and Eng. navalis bellica, and collegium ammiralitatis.
[from administrare, . v.] A female who Id. ibid. It corresponded with the Greek
B. ttbi
administers, or to w om the right of ad aijnrhom, OI‘ Jpinrkorm GTO‘. (16
ministration has been granted. See Ad supra.
minister, Administration.
ADMIRALTY, or COURT OF ADMI
ADMIRAL. [Fr. amerel, amiral ; L. RALTY. [L. Lat. admiralitas, or curia
Lat. admirallus, admiralis, admiralius, or admiralitatm] The court of the admiral;
amirali-us; from Gr. d,u1p6)us;, from Arab. a maritime court established in England
amir, a chief, and Gr. “mg, of the sea.] A about the reign of Edward III. and held
naval commander, oﬁieer or magistrate; before the Lord high admiral or his deputy,
either chief, or subordinate.* Spelman, a judge of the admiralty, and now always
voc. Admiralius. Called also anciently held before the judge; having cognizance
capitaneus ct custos maria, (captain and of all maritime causes, and injuries com
warden of the sea;) prafectus maria, sive mitted on the high seas, or on those parts
classic, (governor of the sea, or of the of the coast which are not within the body
ﬂcet;) archithalassus, or thidassiarcha, (ru or limits of an English county, (infra cor
ler of the sea, that is, of naval forces or pus comitatus,) or within the jurisdiction
affairs.) Chart. 48 Hen. III. 00. Litt. of the common law. Spelman, voc. Admi
260 b. In the Digests, mention is made ralius. 1 HaIe’s Hist. Com. Law, 41-—-51.
of one Seius Saturninus who is styled ar 3 Bl. Oom. 69. 4 Id. 268. 2 Steph. Com.
chigubernus ex classe Britannica. Dig. 36. 435, 724. 4 Id. 330. 2 G'allison’s R. 398.
1 Sumner’s R. 553—566. It is a court of
1. 46.
The title of admiral is now considered criminal and civil jurisdiction, the latter
as exclusively belonging to naval comman being also twofold, and holden before dis
ders of the highest rank. The oﬁicc of tinct tribunals; one, the ordinary court for

admiral of England, or Lord high admiral, deciding controversies relating to contracts
(dominus ma-gnus admirallus Angli0e,) made at sea, [or maritime eontracts,] called
created in the reign of Edward I. is still
recognised, although it has latterly been
exercised by commissioners termed Lords
of the Admiralty. Spelman, ub. sup. See

the Instance court, (q. v?; the other, called
the Prize court (q. v.), or determining the
right to maritime captures and seizures.
1 Wooddes. Lect. 83, 84. 1 Kent’s Com.

1Hale’s Hist. Com. Law, (Runnington’s 353, 354.
ed.) 36, note. P. Cg/clopedia. An impor
tant feature of this oﬁice was the judicial
cognizance of maritime causes which be
longed to it, out of which has grown the

present court of admiralty.

Neither the

office nor title has been adopted in the
United States. Spclman, in his elaborate
exposition of this word, has traced its ori

See Jllaritime causes.

By the

statute of 3 & 4 Will. IV. c. 36, the crim
inal jurisdiction of this court was conferred
upon the new court established in London,
called the “Central criminal court ;” and
its civil jurisdiction has been extended, and
its practice materially modiﬁed by the later
statute of 3 & 4 Vict. c. 65. See 3 Steph.
Com. 727. 4 Id. 331. Its proceedings
are generally according to the course and
method of the civil law, like those of the

gin to the ameralius of the Eastern empire.
See Ameralius.
ADMIRAL. [L. Lat. admiraliua] In ecclesiastical courts, upon which account it
-European law. An oﬁicer who presided is usually held at Doctors’ Commons, in
over the admiralitas, or collegium ammi London; but it is no court of record, any
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ADO

To commit; as an offence. Dig. 4. 6.
more than the spiritual courts. 3 Bl. Com.
'
69. 3 Slepk. Com. 436. 2 Chill. Gm. 38. pr. Brissonius.
ADNEPOS. Lat. In the civil law. A
Pr. 508--539.
In the United States, the jurisdiction great grandson’s grandson. Inst. 3. 6. 5.
of the admiralty is not conﬁned to tide Dig. 38. 10. 7. Id. 38. 10. 10. I6. Writ
waters, but extends to all public navigable ten in the Florentine Pandects, atnepos.
ADNEPTIS. Lat. In the civil law.
lakes and rivers, where commerce is car
ried on between different States, as well as A great grand-daughter’s grand-daughter.
foreign nations. 20 Howard’s R. 296, 301. Inst. 3. 6. 5. Dig. 38. 10. 7. Id. 38.
12 Id. 443. The district courts of the 10. 10. 16. Otherwise written, alneptia.
ADNIHILARE. L. Lat. gram ad, to,
Ifnitcd States possess all the powers of
courts of admiralty, whether considered as and nihil, nothin . In_old nglish law.
instance or as prize courts; no distinction To.reduce to nothing; to treat as nothing;
or division in that respect being recognised to hold as, or for nought; to avoid. Judi
as in England. 3 Dallas’ R. 6. And see cia in curia regis reddita non adnihilentur,
further, 1 Kent’s Com. 353--380. United sed stent in we robore guousque per error-em
aut attimtam adnullentur; judgments ren
States Digest, Admiralty.

ADMISSION. [Lat. admissio, from ad dered in the king’s court shall not be held
mittere, from ad, to, and mittere, to send.] for nought, but shall stand in force until

A taking, or letting in; permission to ex they be annulled by error or attaint. 2
ercise certain rights or privileges, to ﬁll an Inst. 860. Dedici poterit vel adnihilari per
oﬂice, &c.; as the admission of an attorney quietam clamarwiam; may be denied or
or counsellor to practice; the admission of avoided by quit claim. Fleta, lib. 2,
an individual as a member of a corpora c. 63, § 1.
Adniekile is used in the statute 28 Hen.
tion; the admission of a clerk to a bone
VIII. c. 7 ; and adnichilate by old English
ﬁce, &c.
'
Acknowledgment, allowance, conces writers. Richardsords Diet.
ADNOTATIO, Annotatio. Lat. ‘from
sion, consent; as the admission of a fact in
evidence; the admission of service of a adnotare, to mark upon.] In the civi law.
pcm in practice. Strictly, admission re crs The subscription of a name or signature to
to something already done; consent, to an instrument. God. 4. 19, 5, 7. Other
something proposed to be done. See Com wise called subnotatio.
A rcscript of the prince or emperor,
sent.

ADMISSION.

In English ecclesiasti signed with his own hand, or sign manual.

cal law. The act of the bisho , who, on
approval of the clerk presented y the pat
1-1 m, after examination, declares him ﬁt, or
able, haIn'lem,) to serve the cure of t e
church to which he is presented, by the
words admiito te habilem; I admit thee
able.
Co. I/itt. 844 a. 4 Co. 79. 1
C'rabb's Real Prop. 138, 123.

ADMISSIONALIS.
ropean law. An usher.

God. 1. 19. 1.

Id. 1. 2. 10.

“In the im

perial Iaw, casual homicide was excused b
the indulgence of the emperor, signed wi
his own sign-manual, annotationeprincipis.”

4 Bl. Com. 187. God. 9. 16. 5.
ADNULLARE. L. Lat. To annul.
See Adnihilare.

ADOLESCENTIA. Lat. [from adoles
Lat. In Eu cere, to grow.] In the civil law. Adoles
cence, or youth; the age between puberty
Spelman.

ADMITTANCE. In English law. The and majority; commencing at fourteen in

form of giving seisin of a copyhold estate,
corresponding with livery of seisin of a

males, and twelve in females.

1 Mackeld.

Civ. Law, 136, § 126.

ADONQUES, Adonque, Adzmque,
freehold; one of the formalities necessary
for the conveyance of copyhold, the other Adoun. L. Fr. Then. Litt. sect. 157.
two being surrender, and presentment.'* Kellzam.

2 Bl. Com. 366—370.

2 Steph. Com. 52,

54. Burton's Real Prop. 390, pL 1263.
See Copyhold, Surrender.
ADMITTERE. Lat. [from ad, to, and
mittere, to send.] In the civil law. To
admit: to receive; to accept; to allow.
Div. 14. 19. 11. 1. Brissoniua. Calv. Lex.

To admit; to acknowledge. Id.

ADOPTIO. Lat. [from adopfare, which
from ad, to, and optare, to choose.] In the
civil law. A taking or choosing of an
othcr’s child as one’s own;* adoption.
This was done in two ways; by imperial

rcscript, (prirwipali rescripl0,) which gave
authority to adopt persons of either sex,

who were saijuris, (i. e. indcp‘endent;)

ADS
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and by authorit of the magistrate, (impe
rio magistratﬂs, which allowed the adop
tion of persons actually under the power of
their parents. Inst. 1. 11. 1. The last of
these methods was roperly adoptio, or
adoption, the former eing termed arroga
tio, or ad-rogatio, (q. v.) Id. ibid. Dig. 1.
7. 1. God. 8. 48. The adoption of chil

dren is still regulated by law in Germany
and France, but is not recognised in Eng

ADS

Fr. assaillir, from Lat. assilire, to assaiL]
In old European law. To assail or set
upon; to make an assault or attack upon
one, (impetum in aliquem facere, adoriri,
invaders.) Spelman. ﬂlarculfl lib. l,form.
29, 39, cited ibid. L. Salic. tit. 16, § 2.
ADSCENDENTES. Lat. In the civil
law. Ascendants. Dig. 23. 2. 68. God.
5. 5. 6.

ADSCRIBERE, Ascribere. Lat. [from
ad, to, and scribcre, to write. In the civil
lish or American law.
ADOPTION. See Adoptio.
law. To add in writing, or y writing; as
ADOPTIVUS. Lat. [from adoptare, to by a codicil. Dig. 28. 4. 5.
adopt] In the civil law. Adoptive. Ap
To add one's name to an instrument as
plied both to the arent adopting, and the a witness. Dig. 28. 2. 22. 4. God. 8. 38.
child adopted. ml. 2. 13. 4. Id. 3. 1. 14. pr.
To annex or bind to, in writing. See
10——l4
ADPLUMBARE. Lat. from ad, to, Adscriptus.
and plumbum, lead.] In t e civil law.
ADSCRIPTUS, Ascriptus. Lat. [from
To solder; to unite by soldering. Adplum adsc-ribere, q. v.] In the civil law. Added,
batum; soldered. Dig. 6. 1. 23. 5. Ad joined, annexed or bound by or in writing;
plumbatura; soldering. See Applumba enrolled, registered; united by writing or
tura.

enrollment; united, joined, annexed, bound

ADPROMISSOR. Lat. [from ad, to,
and promissor.
In the civil law. A sure
ty; one who inds himself for another, or
in addition to another; one who engages
to do the same thing that the promissor
does. Dig. 45. 1. 52.
ADQUIRERE. Lat. from ad, to, and
quazrere, to seek.] In t e civil and old
English law. To acquire; to gain. See
Acquirere. Adquiritur possessio; posses

to, generally. Servus colon-w adscriplus;
a slave annexed to an estate as a cultiva
tor. Dig. 19. 2. 54. 2. Fundus adscrip
tus ; an estate bound to, or burdened with
a duty. God. 11. 2. 3.
ADSCRIPTUS GLEBE. Lat. In the
civil law. Annexed to the soil. Slaves,
in the middle ages, were adscripli glebw,
and were conveyed by sale, together with
the farm or estate to which they belonged.
1 Robertson’s Charles V. Appendix, note
ix. In Scotland, as late as the reign of
George III. laborers in collieries and salt
works were bound to the coal-pit or salt
work in which they were engaged, in a man
ner similar to that of the adscripti of the
Romans. Bell’s Dict. voc. Coaliers and
Salters.
ADSCRIPTITIUS, Adscripticius, As
criptitius. Lat. [from adscriptus, q. v.]
In the civil law. United, annexed, or bound
to. Adscriptitii, (Gr. c'vnrr6ypa¢o|,) were a
class of cultivators who were annexed to the
land, without the power of leaving it, and
whose earnings or peculium belonged to

sion is acquired.

Fleta, lib. 4, c. 18, § 2.

Res corporales ani-mo adquiruntur et corpora,
per trad-iticmem ; corporeal things are ac
quired by the mind (will or intent,) and the
body, (manual act,) by delivery. Id. ibid.
AD tECTARE, Adretiare, Addressarc.
L. Lat. [from ad, to, and rectum, right;
ad rectum ire, recto stare.] In old English
law. To do right; to satisfy; to make
amends.
Gerv. Dorobern. A. D. 1170.
Cowell. See Ad rectum.

ADRESSER. L. Fr. To prepare. Kel
ham.
ADRHAMIRE, Arhamire, Arramire,
Arramare. L. Lat. [from old Fr. arramir.]
In old European law. To undertake, de
clare, or promise solemnly; to pledge; to
pledge one’s self to make oath. Form. Vett.
sect. 1. Bignonius. Spelman. See Ar
ramare.
ADS, Adsm., Ate. In practice. A con
traction of ad sectam, used in entitling pa

their owners or masters, (nit; 6sar6ra1s am...)
God. 11. 47. 19. There was very little dif
ference betwcen them and slaves. See God.
11. 47. 21.

And see furtheras to their

condition. Id. 23, 24.
Imp. Just. 2.

lV0v. 54.

ADSCRIPTITII GLEB./E.

Coast.

Lat. In old

pers on the part of the defendant in a suit; Englishlaw. Annexed, bound or adstrict
as, “C. D. ads. A. B.” See Ad sectam.
ed to the soil; employed in cultivating it,
ADSALLIRE. Assalire. L. Lat. [from and in performing other rural services for

ADU
the owner.
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Hargr. Co. Litt. note 1, to applied to males after the age of fourteen,

lib. 2. “Aseriptitious to the soil.” Blackst. and to females after twelve.

1 Mackeld.

'Law Tr. 96, 97, 98. Aterrn applied to Civ. Law. 136, § 126. See Adolescentia.
tenants by villein socage, and commonly
In the common law. One who is of full
supposed to denote a condition approaching age. I Swanst. R. 553, 557—559.
ADULTER. Lat. [see adulter-ium.]
nearer to that of slaves than of freemen.
Harg. 00. Li“. ub. sup. But, according In the civil law. An adulterer. Dig.
,to Bracton, they were so called because, so 48. 5. 4. pr. Id. 48. 5. 15. 8. One who
>'long as they did the appointed services, corrupts the wife of another, (qui alienam

‘they had the privilege not to be removed
from the soil, (gaudent privilegio quod a le
ba amoveri non potertmt,) and were in %act
5 freemen. B1-act. fol. 7 a. 209 a. Id. fol.
J 4b. See Fleta, lib. 1, c. 8,§ 3. The term
is also used in old Scotch law. Slccne de
E Verb. Sign. voc. Bondagium.
'é ADSECURARE. L.Lat. from ad, to,
Id. and socurus, secure.] In old nglish law.
To make secure; to secure by giving
‘ : pledges or sureties ; (pignore velﬁde/jussiom
K’-F interposita securum
Spelman.
52' Chart. apud Hoved. an. 1174, cited ibid.
.
In commercial law. To insure or as
lure.

Sec Adsecuralio.

matremfamilias corrumpit.)

Id. 50. 16.

225.

ADULTERA. Lat. Esee adults-rium.]
In the civil law. An adu teress; a woman
guilty of adultery. Dig. 48. 5. 4. pr. Id.
48. 5. I5. 8.

ADULTERARE. Lat. In the civil law.
To adulterate; to corrupt; to falsify; to
counterfeit or forge. Adulterare rationes;
to forge accounts. Dig. 11. 3. 1. 5.
ADULTERATOR. Lat. [from adulte
rare, to corrupt or forge.] In the civil
law. A forger; a count-erfeiter. Adulte
ratores monetw; counterfeiters of money.

Dig. 4s. 19. 16. 9.

ADULTERINE. [from Lat. adulteri
E ADSECURATIO,Assecuratio. L. Lat.
Q [from adsecurare, q. v.] In commercial nus, q. v.] In old English law. Unlaw
,, law.
Assurance; insurance. Loccen. de ful; unlicensed; unauthorized. Guilds or
companies established without the royal li
> Jar. Mar. lib. 2, c. 5,
1—6.
_
ADSESSORES, Assessores. Lat. [from cense were called adulterirw. In the year
- adridere, to sit by.] In the civil law. Per 1180, sixteen of these adultcrine guilds
. sons who were emplo ed to assist magis were ﬁned by Henry II. Madd. Hist. Each.
trates and judges wit advice in the dis A. D. 1180. Smith’s Hist. London, vol. i.
charge of their oﬁices. Dig. 1. 22. Cod. P . ADULTERINUS.
179.
Lat. In the civil
1. 51. Called also comites and consiliarii.
law. Illicit; unlawful; illegitimate; spu
Dig. 1. 22. 4, 5. See Assessores.
In old English law. Assessors or ad rious; false or forged. Adulterina moneta ,
sessors. An ancient title of masters in counterfeit money. Dig. 48. 13. 6. 1.
cbancery. Treatise qf the Jllaisters of the Adulterinum testamentum ; a forged will.
Id. 48. 10. 6. pr.
C'liaum:erie; Harg. Law. Tr. II.
In old Englishlaw. Corrupt; spurious;
ADSIGNARE. Lat. [from ad, to, and
lignare, to mark] In the civil law. To counterfeit ; forged. Sigillum adulterinum;
aﬂix a seal to an instrument; to seal it; a spurious or counterfeit seal. Fleta, lib. 3,
to seal in company with others. Dig. 26. c. 14, § 4. Id. lib. 4, c. 10,§3.
Unlawful; unauthorized; illegal; adul
8. 20. See Anignare.
To assign; to designate for a speciﬁc terine. De castris adulterinis quw ab ini
tio guerra: constructafuerunt ,' concerning
purpose. See Ass-ignare.
ADTRACTUS. L. Lat. [from attrahere, adulterine castles which have been built

to draw to.]

In old European law. A

since the beginning of the war.

Claus. 2,

thing acquired or purchased; a purchase; Hen. III. m. 11, d. Castella adulteriua
(comparatum, acquisitum, perquisitum.) qua tempore regis a quocunque constructa
Spelman. A term of frequent occurrence sunt, diruentur; adulterine castles which
have been built during the king's reign by
in Marculfus, and ancient charters.
ADTUNC. L. Lat. Then. 1 Ld.Ra_1/1n. whomsoever, shall be demolished. Matt.
123. 2 Show.284. Adtuncezistens; then Par. A. D. 1153. Magna Carta, Hen. I.
A. D. 1217, c. 47. Black-st. Mag. Cart.
bein . Yelv. 28.
ADULT.
t. adultus, from adolescem] Introd. lxii. lxiii.
ADULTERIUM. Lat. [from ad, to,
In the civil w. One who has arrived at
the age of adolesentia, or youth. A term and alter, another; quasi adul!erium.] In
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the civil law. Adultery; the crime of cor 2 Wm.’s Exec. 923. 2 P. Wms. 440, 445.
rupting a married woman, or the wife of an Toller, Exec. 380. To constitute an ad
other. So called, according to Festus, ex vancement, the father must divest himself
eo quad ad alterius torurn accedatur ; be of all interest in the property the child re
cause the offender goes to the bed of an ceives. 24 llfississippi R. 619. See 21
other; or, according to others, because the Alabama R. 761.
An advancement is a gift. Where a fa
adulterer betakes himself ad alteram ; &to
another woman.) See Ualv. Lee. T e ther, on advancing a sum of money to a son,
Roman lawyers distinguished between takes a bond for its re-payment, with or
adulterium and stuprum q. v.) but the Lex without interest, it is a debt, and not an ad
Julia used both terms in ifferently, to ex vancement. 21 Penn. St. R. 283. A con
press the samo offence. Dig. 50. 16. 101. veyance of property, to take effect at the
death of the grantor, is an advancement.
Id. 48. 5. 6. 1. Id. 48. 5. 34.
In old E lish law. A ﬁne imposed for 13 B. Mon. 526. The maintenance or ed
the offence ii?adultery and fornication, (Sax. ucation, or giving of money to a child,
legerwite, or lairwite, q. v.); the privilege without a view to a portion or settlement
of imposing such a ﬁne, which the lords in life, is not an advancement. 2 N. Y.
Spelman. Rev. St. [98,] 37, § 78. Lovelass on Wills,
140, 220. 4 Kenfs Com. 418.
United
ADULTERY. [Lat. adulterium.] In States Digest, Advancement.
ADVANTAGIUM. L. Lat. In old
criminal law. ‘Criminal conversation be
of some manors possessed.
Domesday Book, cited lbid.

tween a married person and one of the op pleading.
posite sex, whether married or single, be
ing in the former case sometimes called
double, and in, the latter, single adultery.’*
In England, it was anciently punished as
a crime, but is now left to the coercion of

the spiritual courts, the temporal courts
taking no cognizance of it, otherwise than
as a private injury; for which, in the case
of adultery by a wife, the husblmd may
have an action of trespass against the adul

An advantage.

Co. Entr. 484.

Towns. Pl. 50.
ADVENA. Lat. [from advenire, to come

to.] In the civil law. One who comes
from abroad, (aliande adveniens.) Deﬁned
in the Digests by the Gr. Ilmm, (one who

is away from home, mm dim.)

Dig. 50. 16.

239. 4. One who makes atemporary stay
in a place; a stranger or sojourncr. Ualv.
Lez. Advena mercator. Dig. 5. 1. 19. 2.
ADVENIR. L. Fr. from Lat. advent-re,
to come to, to happen. To come to; to
terer. 4 Bl. Com. 65. 3 Id. 139.
In the United States, it is generally pun become. Kelham. Adveigne ; happens,
ished as a public offence, by ﬁne and im becomes. Id.
prisonment. See Statutes of the several
ADVENT. [Lat. adventus] Aperiod
States, United States Digest, Adultery.
of time recognised by the English common
ADVANCEMENT.
Lat. advamea and ecclesiastical law, beginnin on the
mentum.] A payment or appropriation of Sunday that falls either u on St. ndrew’s
money, or a settlement of real estate made day, being the 30th of ovember, or the
by a parent to, or for a child, in advance, next to it, and continuing to Christmas
or anticipation of the distributive share to day. Uowell. Termes de la Leg. Wharton.
ADVENTITIUS, Adventicius. Lat.
which such child would be entitled after
his death, and with a view to a portion or Efrem advenire, to come to, to happen]
settlement in life.*
2 Bl. Com. 517. n the civil law. Coming from wit out,
Lovelass on Wills, 140 et seq. 2 N. Y. Rev. from another person, or thing; from anoth
St. [97,] 37,
7 6—7 8. A giving by an er than the usual source: adventitious;

ticipation the whole, or a part of what it foreign

Dos adventitia ; a dowry or por

is supposed a child will be entitled to, on tion given by another person than a parent.
the death of the party making the advance Dig. 23. 3. 5, 11. God, 5. 13. 1. N01’. 91,
ment. Parker, C. J. 17 Mass. R. 356, c. 2. Bract. fol. 92.
Accidental; incidental; accessory. Dig.
358.—A provision made by a parent for
his child, of money or property, the entire 40. 9. 6.
interest in which passes out of the former
ADVENTURA. L. Lat. An adven
in his lifetime, though it is not requisite‘ ture. 2 Mon. Angl. 615. Towns. Pl. 50.
in all cases, that it should take effect in Flotson, jctson and lagon are styled adven
osscssion before the death of the parent. tura: ma;-is, (adventures of the sea.) Hale
‘gon, J. 22 Alabama R. 233, 236; citing de Jur. Mar. pars 1, c. 7.
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Fr. and Eng. [from

ADV
MDVICE.

In mercantile usage.

In

Lat. advenire, to happen.] A chance, or
accident. En adventure ai ; in case. Kel
ham. See Misadventure.
In mercantile law. A risk, or hazard;

formation; direction or instruction given
by a correspondent. Ch,itty on Bills, 162,
166. Information given by one merchant
or banker to another, by letter, in regard
an enterprise, [L. Lat. periclitatio, adventu to bills or drafts drawn by the former on
ra ;] a thing sent to sea, at the risk of the the latter; with particulars of date or
person sending it."k Whishaw. Lea: Mer sight, the sum, to whom made payable,
caloria. A thing sent to sea, under the &c. .McCulloch’s Diet.
ADVISAMENTUM, Avisamentum. L.
care of a supercargo, at the risk, and for
Lat. [from advisgzre, q. v.] In old prac
the beneﬁt of the party sending it.
Something which a seaman is permitted tice. Advisement; adviee. Towns. Fl.
to carry abroad with a view to sell for pro 51. Prynne Rec. 85, 230.
ﬁt. Webster.
ADVISARE. L. Lat.
Fr. aviser-.]
ADVERSA. Lat. [see Adversua] In In old practice. To advise; literally, to
the civil law. Adverse; opposite; unfa see to; to look to, or look into, to delibe
vorable; aﬂiictive. Adversafortuna. Dig. rate or consider. Curie advisare mall; the
45.1. 83. 5. Adversa valetudo ,' adverse court will advise, i. e. examine, deliberate,
health; ill health. Aclversa valeludo ex or consult together, before giving their
cueal ; ill health is an excuse. Dig. 27. 1. opinion, or judgment. “Here is an ad
10. 8. Sec Flela, lib. 6, c. 7, § 7.
visare vult, indeﬁnitely.” Holt, C. J. 12
ADVERSE POSSESSION. In the law Mod. 269. A more correct form is advi
of titles. The possession of lands for a. cer sari, (q. v.)
tain length of time adversely, or in opposi
ADVISARI. L. Lat.
[L. Fr. elre
tion to the title of another; the possession avise.] In old practice. To be advised;
of a person claiming under a. title, or under to be prepared for decision, by examination
color of a title adverse to, or inconsistent and deliberation.

Cur-ia advisarivult ,' the

with that of another claimant who is out of court will be advised, that is, will take time
possession.‘ To make a possession ad to examine and consider, before giving
verse, so as to constitute a bar to the as judgment. Et guia dietus Jus!z'c’—se ad
sertion of a legal title by the owner of it, visari vull; and because the said justice
or by one against whom the adverse occu will be advised. Ke-ilw. 57 b. E! quia
pant brings ejectment, it must be an actual, curia hie dc udieio super prcemissis in has
continued, visible, notorious, distinct and parte reddend’ nondum advisatur, ¢£'c., dies
hostile possession. Duncan, J. 6 Serg. J: inde datum est, cﬁc. ; and because the court

Rawle, 21.

2 Smith’s Lead. Gas. (Am. here is not yet advised of [as to] the judg

ed.) 416, note. A possession, to be adverse, ment to be given upon the premises in this
must be inconsistent with the title of the behalf, &c., a day is thereupon given, &c.
claimant who is out of possession; it must Id. 195. “ The court took an advisari.”
0'. Eq. R. 51.
be accompanied with a claim of title, ex 2 Jones’

clusive of the rights of all others, and must

ADVISE.

L. Lat. advisare, q. v.] To

be deﬁnite, notorious and continued for consider, examme, deliberate, consult; as
the period of twenty years. 24 Wemiclfs R. a court does, alter the argument, and be
587. See 1 Burr. 60. 2 Smith's Lead. fore the decision of a cause.
Cars. 396. 2 Jae. 41- Walk. 1, 139, 140. To give advice, or counsel.
In mercantile usage. To give informa
8 Cranch’s R. 462. 7 l’Vl¢eal0n.’s R. 59.
5Pet¢r:’ R. 402. 19 Penn. St. R. 262. tion, or notice of facts. See Advice.
Advised; prepared to give judgment,
5 .l[ar_r/land R. 256. 15 Illinois R. 271.
Cl¢“rl:e’s IV. I’. Digest, Adverse possession. after examination and deliberation. “ The
Adversary is used for aclverse, by Mar court took time to be advised.” 1 Leon.
Shall, C. J. 8 Crunch, 462, and Story, J. 7 187. See Advisari.
ADVISEMENT.
L. Lat. advisemen
Wbmton, 59.
ADVERSUS. Lat. In the civil law.‘ tum; L. Fr. avisement. The deliberation,
Against, (contra). Adversus bones mores or consultation of a court, after the argu
against good morals. Dig. 47. 10. 15. Z ment of a cause by counsel, and before de
See titles of the Code; Cod. 2. 27-38. livering their opinion.* Consideration.
Adverse; opposite; aﬂiictive.
Cale. Dyer, 31 b.

la.

ADVOCARE. L. Lat. [from ad, to,
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and vocare, to call.] In old English law.
To call to, or upon; to call in aid; to call
upon one to warrant another's title; to
vouch. Spelman, voc. Advooatus. See
Vocare, Vouch.
To avow, (advow;) to acknowledge, or
openly admit, adopt, justify and maintain
a thing; (rem factam agnoscere, rem in se
suscipere.) Spelma-n, ub. sup. Advocare

ADV

causam ﬁsci egissenl.) God. 2. 9. 1. Id.
2. 7. 13. Answering, in some measure, to
the king’s counsel in English law. 3 Bl.
Com. 27. Bl. Law Tr. 53. See Advoca
tus
ADVOCATIA. L. Lat. [from advo
care, q. v.]

In old European law.

The

management of any public business en
trusted to one by his superior. Hotom. de
ﬁlium; to acknowledge a child. Bract. Verb. Feud. Feud. Lib. 2, tit. 27, § 15,
fol. 63 b. Dominus cum [factum] advo [16.
caverit, suam faeit injuriam; when the
The defence or patronage of a religious
lord avows (adopt? the act, he makes the house. Hot. ub. sup.
wrong his own.
d. fol. 171 b, 204 b.
In old English law. The right of ad
To advocate, defend, or protect. Spel vowson or presentation. Spelman, voc.
man, voc. Advocatus. Si non dominum Advocatus.
ADVOCATIO. Lat. [from advocare,
habuerit qui advocct cum ; if he have no
lord who will defend him. Bract. fol. to call upon.] In the civil law. Advo
152 8.

cacy; the olﬁce or business of an advoca

To assert the right of advocacy, or pa tus or advocate. Dig. 6. 1. 54. Id. 5. 2.
tronage, (jus palronattts ;) to exercise the 32. Id. 38. 2. 14. 9. God. 2. 7. 6. Id.
right of presentation to a vacant beneﬁce; 2. 8. 5.
ADVOCATIO. L. Lat. [from advo
to call a clerk to such beneﬁce ; to present
l1im."‘ Spelman, ub. sup. Glanv. lib. 4, care, q. v.] In old English law. An ad
c. 1. Skene de Verb. Si-gnif. voc. Advo vowson; the right of presentation or call
calio. Oowell.
ing to a vacant church or beneﬁce (jus pa
To claim. Animalia vagantia qua; nul tronahis, jus presentandi, jus advocationis ,
lus—advocat; wandering animals, which. anciently called jus advocaticium.) Spel
no one claims. Bract. fol. 120 a. To man, voc. Advoeatus. Reg. Orig. 30 a.
avow, in replevin. Reg. Orig. 83 a.
Glanv. lib. 4, c. 1. Bract. fol. 53 a. A
ADVOCASSIE. L. Fr. The office of taking into protection or patronage, in
an advocate; advocacy. Kelham.
clientelam receptio.) 2 Bl. Com. 21.
0.
ADVOCATA. L. Lat. [from advo Lift. 17 b. 119 b. See Advowson.
An avowry in replevin. Reg. Orig. 83 a.
care, q. v.] In old English law. A pa
troness; a woman who had the right of See Avowry.
presenting to a church. Liber Ramesiens.
ADVOCATION. In Scotch law. An
sect. 140, cited in Spelman, voc. Advo appeal; process of appeal; the process of
calus.
procuring a review 0 the judgment of an
ADVOCATE. [Lat advocatus, from inferior court. Bell's Diet. 2 Alison’:
advocare, to call to, or upon, to defend.] Grim. Pratt. 26.
One who is called upon to assist or defend
ADVOCATOR. L. Lat. [from advo
another; a defender, atron, or protector; care, q. v.] In old practice. One who
one called to give legal advice or assistance, called on, or vouched another to warrant a
particularly to plead (in the popular sense) title; a voucher. Advocatus ; the person
another's cause in court. A person learn called on, or vouched; a vouchee. Spel
ed in the law, and duly admitted to prac man. Towns. PI. 45.
tice, who assists his client with advice, and
In Scotch practice. An appellant. 1
pleads for him in open court.‘ Holt Broum’s R. 67.
house. An advocate, in the civil and eccle
ADVOCATUS. Lat. [from advocare,
siastical courts, is the same as a counsellor, to call upon.] In the civil law. An ad
or ‘counsel in the courts of common law. vocate; one who managed, or assisted in
3 Bl. Com. 25, 26. The term is more managing another’s cause before a judicial
commonly used in the Scotch than in the tribunal. Called also patronus. Cod. 2.
English law. Bell’s Dicl. See Barrister, 7. 14. But distinguished from causidicus.
Counsel, Counsellor.
Id. 2. 6. 6. Advocates accipere debemus
Lat.
GI‘. dwxaavvm omnes omnino qui causis agendis quoquo
y6pu2 In the civil law.
dvocates of studio qxrantur. Dig. 50. 13. 1. 11. See
the sc, or revenue; ﬁscal advocates, (qui God. 2. 7. 14. Id. 2. 8. 1. The oﬂice of
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ED

advocatus was a different one from that of any other words.

2 Bl. Com. 22.

Co.

consiliarius, or assessor, who was the

Litt. 120,121. 1 C'rabb’s Real Prop. 180,

judge’s adviser.

§ 118.

God. 1. 51. 14.

ADVOVVSON IN GROSS. An ad
An advocate vowson se arated from the manor, and an
or p eader. Bract. fol. 372 b. In narra nexed to t e person. 2 Bl. Com. 22. Co.
tione advocati; in the pleader’s count. Litt. 120. 1 Crabb’s Real Prop. 130,
Fleta, lib. 6, c. 50, § 1. See Advocate.
§ 118. 3 Staph. Com. 116.
A patron, or defender; a person having
ADVOWSON PRESENTATIVE. The
ADVOCATUS.

.v.}

Lat. [from advocare,

In old English law.

the right to present to a church (jus ad

usual kind of advowson, where the patron

vocaliom's;) an advowee, (q. v.) Glanv.
lib. 5, c. 14. Bract. fol. 240 b. Fleta,
lib. 5, c. 14, § 2. Reg. Orig. 30.
One who has called or vouched to war
ranty; a vouchee. Spelman, voc. Advo
catua. See Voachee.
ADVOCATUS FISCI. Lat. In the
civil law. Advocate of the ﬁsc, or trea
sury. Dig. 28. 4. 3. Id. 49. 14. 7. Cod.

has the right of presentation to the bishop,
or ordinary, and moreoverto demand of
him to institute his clerk, if he ﬁnds him
canonically qualiﬁed. 2 Bl. Com. 22. 1
Crabb‘a Real Prop. 131, § 119.
ADVOWSON COLLATIVE is where
the bishop happens himself to be the
patron, in which case (presentation being
impossible, or unnecessary,) he does by
one act, which is termed collation or con
ferring the beneﬁce. all that is usually done
by the separate acts of presentation and
institution. 2 Bl. Com. 22, 23. 1 Crabb’:
Real Prop. 131, § 119. See Collation.
ADVOVVSON DONATIVE is where
the patron has the right to put his clerk in
possession by his mere gift, or deed of do
nation, without any presentation to the
bishop, or institution by him.llk 2 Bl.
Com. 23. 1 C1-abb’s Real Prop. 131,
§ 119.
ADVOWTRY, Avowtry. Adultery, so

2.Q

ADVOUE, Advoe. L. Fr. An advo
cate; a person skilled in the law. Kel
ham.
ADVOVV. See Advocare, Avow.
ADVOWEE. [L. Lat. advocates, L.
Fr. advouc, avoae] In English ecclesiasti
cal law. A patron; one who has a right
to present to a beneﬁce. Stat. 25 Edw.
III. st. 5. Cowell.
ADVOWRY. Sec Avowry.
ADVOVVSON, Advowzen, Avowson,
Amweson.

L. Fr. and Eng.

erhaps a

contraction of advocation ; L.
t. advo called in old statutes. Advowterer, an
catio, q. v.] In English ecclesiastical law. adulterer; advowtress, an adultcress. Cow
The right of presentation to a church or cll, voc. Adultery. Termes de la Leg/, voc.
ecclesiastical bcneﬁce; the right of pre Avowterer.
senting a ﬁt person to the bishop, to be by
ADYRE. L. Fr. To say. Kclham.
him admitted and instituted to a certain
AE. L. Fr. Age; the age of a man.
beneﬁce within the diocese, which has be Kelham.
come vacant. 2 Bl. Com. 21. Co. Litt.
JEDES. Lat. In the civil law. A
119 b, 120 a The person enjoying this house; a dwelling; a place of habitation
right is called the patron (patronus) of the whether in the city or country. Dig. 30.
church, and was formerly termed advoca 41. 5. In practice, however, houses in the
tua, the advocate or defender, or in Eng city were termed wdee, in the country, villa.
lish, advowee. Id. ibid. 1 Crabb’.9 Real Id. 50. 16. 211. An aedes consisted of so
Prop. 129, § 117. The right itself is lum (the soil, or ground on which it stood,
termed an advowson, (advocatio,) because otherwise called area,) and superﬁcies, or
the patron is bound to advocate or protect every thing on or above the ground. Id.
(advocare) the rights of the church, and of 41. 3. 23. pr.

the incumbent whom he has presented.
JEDIFICARE. Lat. [from wdes, a
Spelman, voc. Advocatus. See Advocatue, house, and facere, to build.
In' civil
Patron, Incumbent, Presentation. Finch and old English law. To ma '0, or build
Writes the word, avowson. Law, b. 1, a house; to erect a building. Dig. 45. 1.
75. 7. Sometimes applied to other sub
c. 4.
ADVOVVSON APPENDANT. An jects, as a ship, (navia) Dig. 49. 14.
advowson annexed to amanor, and passing 46. 2.
with it, as incident or appendant to it, by
/Editicare in tno r oprio solo non licct

a grant of the manor only, without adding quod alteri uoccat.

t is not lawful to build
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JEQ

on your own land what may injure another. civil law. Equity, as opposed to stric
erect
3 Inst.
a building
20]. Aonperson
his ownl1as
land
no which
right in turn or summum jus, (bq. v.) Otherwise
called aequum, azquum onum, wquum at
Calv. Lear.
terferes with the due enjoyment of adjoin bonum, tequum et justum.
ing premises, and occasions damage there Equitu is not enumerated among the
to, either by overhanging them, or by the several species of law, either in the Digests
ﬂow of water from the roof and eaves or Institutes; but the term frequently oc
upon them; unless a legal right so to curs in the Roman law. Tag/l. C-iv. Law,
build has been conceded by ant, or may 90. Brissonius. God. 1. 14. Grotius
be presumed by user, or y the ope deﬁnes it oirtus voluntatis, correctriz ejus
ration of a statute. Broom’s Mar. 172, in quo lea: propter univcrsalitatem. deﬁcit;
a virtue of the will, the correetor of that
[27s
1E ifioatum solo solo tedit. What is wherein the law, by reason of its univer
built upon land belongs to or goes with sality,isdeﬁcient. De Equitate, § 3. See
the land. , Broom’s Max. 172, [289.] 0'0. 1 Bl. Com. 61.
In old English law. Equity. Bract.
Litt. 4 a. See Cedere, S0lum,C|1ﬂ|3 est
fol. 3 a. Dicitur aequitas quasi wqualitas;
wmm,&e
‘
JEDIFICATOR. Lat. [from wdiﬁcare, it is called equity, being as it were equal
q. v.] In the civil law. A builder. God. ity. Id. ibid. See Equity.
AE'qm'tas est rerum corwenienlia, qua in
10. 64. 1.
1EDIFICIUM. Lat. [see czdziﬁcara] paribus causis, paria desideratjura, et om
Inthe civil law. Abuilding, (ediﬁce.) Ea nia bene coaequiparat ; equity is the ﬁtting
quce ea: zediﬁeio detracta aunt, ut repmum together, or adjustment of things, which,
tur, aediﬁcii sunt, at quw parata sunt ut under equal the same circumstances, re
imponantur, non sunt oediﬁcii; those things quires equal the same rules, and properly
d. ibid. This deﬁ
which are taken away from a building in equalizes all things.

order to be [with a view to their being] nition is quoted by Lord Coke, the
returned to their place, are a part of the with considerable verbal alteration.

building; but thin which are made ready
for putting into t e building, are not a
part of it. Dig. 19. 1. 17. 10. See God.
8. 10. Editicia solo coduut. Buildings be
long to [go with] the soil. Fleta, lib. 3,

h
o.

Litt. 24 b.
Equitas est correctio legis generaliter la

tae, qutt parte deﬁcit; equity is the correc
tion of a law passed in general terms, in
the part where it'is defective.‘ Plowd.

ea§1a

375. Branch’s Prim. Equitw est cor
[Lat. wdilis, from wdes, a rectlo quwdam legi adhibita, quia ab ed
house or building.] In the Roman law. abest aliquid propter generalem sine excep
A magistrate who had the supervision of tione c0m1n'ehemiortem ; equity is a certain
buildings, (qui wdibus prwessent, Dig. 1. correction applied to a law where some
thing is wanting to it, on account of its
2. 2. 21 ;) streets, markets, sewers, &c.
JEDILITIUM EDICTUM. Lat. In general comprehensiveness making no ex
the Roman law. The ./Edilitian Edict; ception. Id. I/Equitas est perfecta qua
an edict providing remedies for frauds in dam ratio qucz jus scriptum interpretatur
sales, the execution of which belonged to et emendat; nulla scripture comprehenaa,
the eurule oediles. Dig. 21. 1. See sed solum in verd ratione consistens ,' equity
is a certain perfect reason, which interprets
God. 4. 58.
EDITUS, Editus. Lat. In old Eng and amends the written law; comprehend
lish law. Born. Bract. fol. 70 a, 278 a. ed in no writing, but consisting in right
Passed, as a statute; put forth, or pro reason alone. Co. I/itt. 24 b. .cEquitas
mulgated. See Editus.
est verbo-rum legis suﬁiciens [eﬂicacius] di
ASGROTO. Lat.
[abl. of wgrotus, rectio, qua una res sol-ummodo cavctur ver~
sick.] Being sick or indisposed. A term bis, at omnis alia in azquali genera, iisdem
used in some of the older reports. “Holt caveatur verbis; equity is the proper ap
argroto.” 11 Mod. 179.
plication of the words of the law, where
AEL, Ail. L. Fr. A grandfather. one thing only is provided for in terms,
Britt. c. 89, fol. 221. See Aieul, Ayle. in order that every other thing of the
Aele; a grandmother. Britt.'ub. sup.
same kind may be provided for by those
AEQUITAS, Equilas.
Lat.
[from same words. .Branch’s Princ.* Plowd.
./EDILE.

wquue, equal, even; Gr. hnfurcuu]

In the

467.
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Equitus Btl1I]ilIll' lcgem. Equity follows general, including old. Dig. 9. 2. 2. pr.
law. Gilb. 136. Courts of c uity must Id. 9. 2. 27. 5. I . 50. 16. 159.
follow, not lead the law in al cases to
ES ALIENUM. Lat. [auother’s money.]
which the rules of common law apply;
they cannot, for instance, establish a dif
ferent rule of property from that which the
law has established; but where the law is
inelfectual, equity steps in to give redress,

In the Roman law. Debt; a debt; that
which we owe to others, (quod nos aliis de
bemus.) Dig. 50. 16. 213. 1. Ob ms alien
um serving liberos creditoribus jura com
pelli mm patiuntur ,' the laws do not suffer
following, however, the rules of law. 2 freemen to be compelled to serve their
Bl. Com. 330. Dougl. 21. Lord Ken creditors on account of debt. God. 4. 10.
you, C. J. 4 T. R. 650. Broom’s Max. 12. See Id. 4. 2. 11. Id. 4. 29. 1.
38. “There is not a better rule than
JES SUUM. Lat. one’s own money.]
that of equitas sequitur legem.” Lord In the Roman law.
ebt; a debt; that
North'
n, C. 2 Eden, 316.
Lord which others owe to us, (quod alii nobis
Hardwic e, C. Ambl. 200. 15 Howard’s debent. Dig. 50. 16. 213. 1.
ES ECIA, eﬁsnetia. L. Lat. [L.
R. 299.
1EQUIVOCUM,E'quiv0cum. Lat. In Fr. aisneesse, fro1n aisne, eldest, or ﬁrst
old English law. Of various si iﬁcations, born.] In old English law. Esnecy; the
(multiple.z.) Hob. 125. Ver um or no right or privilege of the eldest born.
men wquivocum; a word having several Spelman. Glanv. lib. 7, c. 3. Fleta, lib.
senses. Litt. sect. 234. C0. Litt. 154 b. 2, c. 66, gg 5, 6.
7 Man. (9 Gr. 504. Lord Coke distin
The privilege allowed t-he eldest daugh
guishes between tzquivocum wquivocans, a ter of drawing ﬁrst, in the partition ot'
word of divers several signiﬁcations, and lands by lot, (pr-ima jaars cememiw _k¢ered
aquivocum aquivocatum, one reduced to a itatis, protocz'a;) called also pars enecia.
certain signiﬁcation, (um'vocum.) Co. L/itl. enitia, or encia, (Fr. l’e1'gne part.) Spel
ub. sup.
man. Bra-cf. fol. 75. See Esnecy, Pan
Of doubtful signiﬁcation, (ambiguum.) enitia.
Hob. 125.
JESTIMARE. Lat. In the civil law.
Depending for its meaning upon its To estimate; to value; to value in money;
connection with other words, (relativum.) to put a price upon; to appraise. Calv.
Lez.
Id.
AZSTIMATIO. Lat. [from mslimare,
EQUUS, Equum. Lat-. In old Eng
lish law.

Equal; even; equitable; just.

to value; L. Fr. azstz'me.]

In civil and old

Equum ct bouum est lax legum. What is English law. Valuation; rating; con
equitable and good is the law of laws. sideration. Corpus humauum, [liborum cor

pus,] uou reciplt uastimutioncm. The hu
Equior est dispositio legis quum hominis. man body, [the body of a frceman,] does

Hob. 2'24.

The disposition of the law is more equi not admit ot valuation. Hob. 59.
table than that of man. 8 C0. 152.
Estimatio preteriti delicti ex postremo
Bracton makes a distinction between tacto uunquam crcscit. The estimation
[rating of the degree, or nature] of a past
aquua and justus. Brad. fol. 3 a.
.ERARIUM. Lat. [from 128, money.] oﬂ'cncc never increases from [is never in
In the Roman law. The treasury, (ﬁacua) ﬂuenced in the way of aggravation by] a
subsequent fact or act. Bacon’s Max. 38. '
Calr. Lu.
AEREA. L. Lat. [from Sax. eghe, An reg. 8. Broom’s Mar. 17,[34.] The law, in
glo-Norm. eye, an egg.] In old English judging of the character of a past offence,
law. An cyry; a nest. Acreas lm']n'trum, never allows a subsequent act or matter to
trprrva-riorum, falconum, aquilarum et de be taken into account, so as to aggravate
heyrinis; eyries of hawks, sparrow-hawks, it.* The law constructh neither penal laws
falcons, eagles, and of herons. Cart. dc ,nor penal facts by intendmcnts, but con
Forest. c. 13. See Fleta, lib. 2, c. 41, sidereth the offence in degree, as it stand
eth at the t1me when it is committed; so
§ 1.
as, if any circumstance or matter be sub
AERIN. L. F. Brass. Kelham.
AERNOVEL. L. Fr. August; the sequent, which, laid together with the be
ginning, should seem to draw it to a
month of August. Kelham.
/ES.
Lat. In the Roman law. M0 higher nature, yet the law doth not extend
ney, (literally, brass ;) metallic money in or amplify the offence. Therefore, if a
5
Voa. I.
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man be wounded, and the percussor [striker]
ETHIOPS. Lat. In old English law.
is voluntarily let go by the jailor, and after An Ethiopian ; a negro. De uno Ethiopo,
death ensueth of the hurt, yet this is no fe

lonious escape in the jailor.
ub. sup.

vocat’ a negro; for one Ethiopian, called a

Bacon’; Max. negro. 2 Salk. 666.
AEUE, Awe, Age. L. Fr. Water. See

Lord Bacon illustrates this maxim by

Ewe.

Aeues, awes; waters.

Kelham.

several cases from the old books, but makes
AQHAIE, ‘seam. Gr. [from a1.-a from, and
no reference to the civil law from whence ixiitn, age] In the civil law. A minor;
it is derived: (Nunquum crescit ex postfacto one not of full age. Dig. 27. 1. 10. 7.

prmtcriti delicti aestimatio;) the difference

’.\<pn>..~=;; minors.

Id. 26. 6, 2. pr.

AFFAIRE, (A faire,) Afoire. L. Fr.
consisting only in the arrangement of the
words. Dig. 50. 17. 139. 1.
To do, to make; to be had, made, done, or
The principle of this maxim forbids the taken. Kelham. L. Fr. Diet.
passage of ca: post facto laws. See Expos!
AFFECTARE. Lat. In old English
law. To desire. Qm'cunque—-ﬁrmam af
facto.
JESTIMATIO CAPITIS. L. Lat. [Sax. fectavcrit securilatem obtinere ; whoever
were] In Saxon law. The estimation or shall desire to obtain good security. Fleta,
valuation of the head; the price or value lib. 2, c. 64, § 2.
of a man, (pretium hominis.) By the laws
AFFECTIO. Lat. In old English law.
of Athclstan, the life of every man, not ex Disposition ; intention. Aﬂectio tun nomen
cepting that of the king himself, was esti imponit opcri tuo. Your disposition (or
mated at a certain price, which was called intention) gives name (or character) to
the were, or azstimatio, capitis. Ora-bb’s your work or act. Bract. fol. 2 b, 101 b.
Hist. Eng. Law, ch. 4. Blount.
See Actus, Aﬂectus.
AFFECTUS. Lat. In civil and old Eng
1ETAS. Lat. [Ga n).m'a.] In the R0
man law. Age; hfe; the life of a person; lish law. Disposition; intention. Quum
of which there were various divisions or -iwzjuria ca: aﬁ‘ectu facientis consistat ; since
s es. See Tagl. Civ. Law, 254—260. wrong consists in the intention of the party
Ca 11. L81‘. Brissonius.
doing it. Dig. 47. 10. 3. 1. Ex atfectu
In old English law. Age; full age. conlrahentium; from, or by the intent of
Infra. aztatem, (q. v.) ; under age. Remune the contracting parties. Bract. fol. 52 b.
bit assisa usque ad wtatem omnium ; the ]Vecfurtum committitur, nisi ea: aﬁ"ectu_fu
assise shall stay until they are all of age. randi ; nor is theft committed, unless from
Bract. fol. 276 a. See Parol demurrer.
the disposition of stealing. Id. fol. 101 b.
AETAS INFANTI/E PROXIMA. Lat. Est in segsina per atfcctum et per aspectum ;
In the civil law. The age nextto infancy; he is in possession by intention, and by
the ﬁrst half of the period of childhood, view. Id. fol. 225. Atfectus possidendi ,
(pueritia,) extending from seven years to the intention of possessing. Flela, lib. 4,
ten and a half. Inst. 3. 20. 9. 4 Bl. c. 20, § 7. Oculis ct aﬂirctu; by the eyes
and the intention. Dig. 41. 2. 1. 21.
Com. 22.
AEITAS LEGITIMA. Lat. In the civil Propter afcctum, (q. v.); on account of
law. Lawful age; the age of twenty-ﬁve. disposition, favorable inclination or bias.
Dig. 3. 5. 27. pr. Id. 26. 2. 32. 2. Id. Aﬂectus tuna nomcn imponit 0 eri tuo.
27. 7. 1. pr.
Heath, J. 5 Taunl. 140. See U Ctti0 Illl,
ETAS PERFECTA. Lat. In the civil &c.
law. Complete age; full age; the age of
AFFEER, Aferc.
Lat. aferare,
twenty-five. Dig. 4. 4. 32. Id. 22. 3. 25. 1. from Fr. aferer, ajeurar, or aforer, to tax,
ZETAS PRIMA. Lat. In the civil law. assess, or set a value upon a thing.] In old
The ﬁrst age; infancy, (infantia.) Cod. 6. practice. To assess or tax; to ﬁx, liqui—
61. 8. 3.

date, or reduce to a precise sum; to mod.

IETAS PUBERTATI PROXIMA. Lat.
In the civil law. The age next to puberty;
the last half of the period of childhood,
pueritia,) extending from ten years and a
alt‘ to fourteen. Inst. 3. 20. 9. 4 Bl.
Com. 25.
AETATE PROBANDA. See De wtate
probanda.

erate, mitigate or regulate/* A term ap
plied to the regulation of amercements,
which were always inﬂicted in general
terms, and signifying to reduce the gene~
ral amercement to a certainty, or tax, mod_

erate or mitigate it according to the par
ticular circumstances of the offence and the

offender.

Cowell. Blount. Spelman, voc.,
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Aferatores. 4 Bl. Com. 379, 380. H06. ﬁdem dare, to give or pledge faith.] In
129 a. F. N. B. 75 I. K. Id. 76 A. D. canon law. To plight one’s faith, as on an
8 Co. 77, [39, 40.] 1 Salk. 56. 3 Id. 33. engagement to marry; to betroth. Post
The oﬂicers by whom this was done were quam eam aﬁidaverat, et cum qua postea
called afeerors, and the assessment an af publice contraarit; after he had betrothed
feerment, or ajerance, (qq. v.) 4 Bl. Com. her, and with whom he afterwards publicly
379, 380. 1 Show. 62. See Amev-cement. contracted [marriage] Bract. fol. 29 a.
AFFEEREMENT, Aferement, Afear 00. Li”. 34 9,
meut. In English law. The assessment,
In feudal law. To give or swear ﬁdel
liquidation, moderation or mitigation of an ity, or fealty, as a tenant or vassal to his
amereement 4 Bl. Com. 379. 1 C'rabb‘s lord. Spelman. See Aﬂidatio, Aﬂidat-us.
Real Prop. 505, § 653.
In old practice. T0 pledge by oath; to
AFFEERORS.
. Lat. aferatores ; L. swear to do a thing; simply to swear, or
Fr. aﬂiroura] In nglish law. Persons make oath; to make faith, as the Scotch
chosen at courts leet and baron, and sworn hrase literally renders it. Quorum qm'li
to ajeer, that is, assess and moderate Eet aﬁidabit quad de quolibet hundredo eli
amercements imposed on offenders. 4 Bl. get, &c.; each of whom shall swear that
Com. 380. 1 Urabb’s Real Prop. 505, out of every hundred he will choose, &c.

506,

653-655.

In the superior courts Bract. fol. 116 a.

of England, the coroners affected the
amercements. F. JV. B. 76.
AFFERARE, Aforare, Afurare. L.
Int. In old English practice. To aﬁ'ere,
or affeer. El ﬁnis ejusdem J. E. atferatur
per cur’ oceas-lone predict’ ad 20001. ; and
the ﬁne of the said J. E. is alfeered by the
court, on the occasion aforesaid, at 2000
pounds. 3 How. Stat. Trials, 329.
AFFERATORES. L. Lat. [from afe
rare, to aﬂ'eere.] In old English law.
Aﬂeerors. Spelman. See Afeerors.
AFFERATUS, Ajforatus. L. Lat. [from
aferare, to affeere.] Affeered, or assessed.
Cowell, voe. Aﬂbratus.
AFFERAUNT, Ajferont. L. Fr. Pro
portion. Kelham.
AFFERE. See Afaire.
AFFERER, Afew-er, Aforer. L. Fr.
To affeer; to tax, assess, regulate oppre
portion. Spelman, voe. Aferatm-es.
el

ll£U1L

Jm-are, (q. v.) occurs

in this passage in the same sense. Jurare
vel aﬂidare. Fleta, lib. 6, c. 10, § 15. El
ad hoc ﬁdeliterfaciendum aﬁidabunt amn
ciatores quad, &c.; and to do this faithfully,
the amercers shall swear, &c. Br-act. fol.

116 b. See Id. 337 b. 351 b. Aﬁidavit;
he swore, or pledged himself by oath. Id.
352 a. El si queratur de bateria, tunc aili
dat quod querimonia ejus sit vera ; and if
he complain of battery, then he must make
oath that his complaint is true. Fleta,
lib. 2, c. 1, § 25.

See Aﬂidavit.

AFFIDATIO. L. Lat. [from aﬁdare,
q. v.] In canon and feudal law. A plight
ing or pledging of faith; an alliance. Spel
m¢1|,,v0c_ Aﬁidare. Mutua aﬂidatio; the
mutual plighting of faith between husband
and wife. Skene de Verb. Signiﬁ Reg.
Maj. lib. 1, e. unde, 49.
A giving, or swearing of faith, fealty or

ﬁdelity.

Spelman, voc. Aﬂidare. Bract.
Aﬁidatio dominorum ; an oath
taken by the lords in parliament Blount.
Mutua aﬁdatio ,' the mutual bond of ﬁdel
ity between lord and vassal. Slcene de
Verb. Sign.
AFFIDATUS. L. Lat. [from aﬂidare,
v.] In feudal and old European law.
glue who has given or sworn fealty or ﬁdel
ity; a tenant by fealty. Spclman, (voe.
Aﬂidare,) distinguishes the aﬁidati from

[I fuit amercy et affcre a iv a’. fol. 88 a.

Yearb. 10 Edw. III. 11.
AFFERMER. L. Fr. To let to farm.
Kelham.
To make sure; to establish or conﬁrm.
See Aﬁrmer.
AFFIANCE. Fr. and Eng.
Lat.
ajfidatio, from aﬁidare, to plight or pledge.]
The plighting of troth or faith between a
man and a woman, u on an agreementof
marriage to be had etween them. Lilt.
sect. 39. Co. Lilt. 34 a. See Aﬁidare.
AFFIANT.
In practice. A person
making an aﬁidavit. Todd, J. 9 Whea
ten’: R. 483. 25 Alabama R. 221. De
ponent, (q. v.) is the more common word.
See Affidavit.
AFFIDARE. L. Lat. [from _/ides, faith;

vassals properly so called.

Hotoman calls

them quasi vassals. Hot. de Verb. Feud.
A ﬂidata ; awoman afﬁanced, or betrothed.
Cowell.
AFFIDAVIT. L. Lat. [from aﬂidare,
q. v.] In practice. An oath in writing,
sworn before some judge or ofﬁcer of a
court, or other person legally authorized to
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administer it; a sworn statement in wri

thing, and is constantly used by Bracton
See Aﬂidare. Thus, in the
matters of fact, signed by the party mak old law of essoins, the essoiner was re
in it, and sworn to before some authorized quired to swear that he would have his
0 oer.‘ To make aﬂidavit of a thing is rincipal in court at a certain day, (aﬂida
it essoniator quod habebit dominum suum
to testify to it upon oath, in writing. See 3
ad eertum (alium) diem). B1-act. fol. 337 b,
Bl. Com. 304.
The party making an aﬂidavit is usually 351 b. And if neither principal nor es
described as “the deponent,” (sometimes, soiner appeared at the day, the latter was
“the ajiant,” (q. v.) and in making his allowed to excuse both by a new essoin
statements is said to depose—(“ being duly that he could not come, nor have his prin
sworn, deposes and says,”)—but an aﬁida cipal, as he swore to do, (sicut aﬂidavit,) on
vit is distinguished from a deposition, pro account of misfortune, &c. Id. fol. 352 a.
perly so called, by the circumstance that it Non autem omms essoniatores aﬁidabunt,
is always made ea: parte, and without any sed illi tantum qui sunt baronibus inferio
crossexamination.
See Deposition, De res; comites vero, barones et baronissae non
pose, Deponent. The term aﬁidavit is also aﬁidabunt, sed plegios invenient ; but all
applied, (though not with strict propriety,) essoiners shall not swear, but only those
to statements made on aﬂirmatwn. Aﬁi who are inferior to barons; earls, barons
davits are most commonly used for certify and baronesses shall not swear, but shall
in or proving the service of process, or ﬁnd pledges. Fleta, lib. 6, c. 10, § 15.
ot er matters relating to the proceedings The word aﬁidaverunt (they pledged
in a cause, or in support of, or opposition themselves by oath) is used in an old
to motions, in cases where a court deter concord made upon a writ of right, 33
mines matters in a summary way. 8 Bl. Hen. II. cited by Lord Coke. 3 C0. pref.
Com. 304. 3 Steph. Com. 679. 1 Tidd’s So, in a charter given at length by Blount,
Pract. 491. United States Digest, Aﬂi dated April 18, A. D. 1160, the words oc
davit.
cur, “juravi et aﬁdavi,” I have sworn and
In the late Texas cases of Shelton v. pledged my oath (to keep the covenants
Berry, (19 Texas R. 154,) and Crist 1;. contained in the instrument). Btount, voc.
Parks, (Id. 234,) it was held that the sig Covenant. By a gradual extension of mean
nature of the party sworn is not an essen ing, the word aﬂidare came to signify to
tial part of an aﬁidavit, where there is no swear generally, to swear to a thing already
statute or rule of court requiring it; and done, or to an existing fact, as well as to
the ﬁrst edition of this Dictionary was swear to do a thing in future. Reg. Orig.
cited by the court, among other authori 29 b, regula. Fleta, lib. 2, c. 1, § 25.
ting; a statement, in writing, of one or more in this sense.

ties, to show that signature does not enter

Hence the use of aﬁidavit, in the third per

into the original meaning and deﬁnition of son of the past tense, as the emphatic word
the word. There are two early decisions of the Latin forms in which oaths were re
in thc_Supreme Court of New-York to the corded; from which the written oath of
same point. Sec Haﬁ' v. Spiccr, 3 Gaines’ the gresent day has derived its name.
R. 190. Jackson v. Virgil, 3 Jo/znson’s R.
A FIERT, Aﬁert, Afert. L. Fr. It
540. 1 Burr. Praet. 342, (2d ed.) It is belongs, or behooves. Ceo que a lay aﬁ
matter of daily practice, however, to re ert ; that which belongs to him. Litt.
gard an afﬁdavit as imperfect, unless it be sect. 44, 289, 294. Aferont; they be
signed by the deponent or aﬁiant. In all long. L. Fr. Dict. See Aﬁert.

the best collections of practical forms, a
FFILARE. L. Lat. To ﬁle or aﬁile.
signature constitutes a part of the aﬂida Aﬁletur; lctitbeﬁled. 8 Co. 319, [160.]
vit; and there are deﬁnitions in the books De reeordo aﬂilatum ; aﬁiled of record. 2
which expressly incorporate the same idea. Ld. Raym. 147 6.
See Bac. Abr. Aﬂidavit.
AFFILE. [L. Lat. aﬂilarei] In old
"‘,,,”" The term aﬁidavit, now in daily use, practice. To put on ﬁle. “ o aﬂile of
is the perfect tense of the old law Latin record.” 2 M. d‘ S. 202. Now shorten
verb aﬁido, aﬁdare ,' and literally signiﬁes ed to ﬁle, (q. v.)
“ e has made oath,” or “made faith ;”
AFFILIATION. [from Lat. ad, to, and

“

e has sworn.”

0 a

The original meaning ﬁlius, a ehild.] The assignment of achild

are, as applied to law proceedings, to a parent, by legal authority; the adjudg

was to pledge by oath, to swear to do some- ing of a man to be the father of a bastard
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child. Brande. More commonly termed
ﬁliation, (q. 1;.
AFFINER. L. Fr. To put an end to.
Kelham.
AFFINES, Adﬁnes. Lat. pl. of aﬁnis,
(q. v.); L. Fr. aﬂina] In t c civil law.
Relations or connexions by marriage. Inst.
1. 10. 6. 2 Steph. Com. 285. See Ad
ﬁnee. Related by marriage. Qui neutri
parti aunt aﬁines; who are related to nei
Eher party by marriage. Fleta, lib. 4, c. 5,
4.

Neighbors, who own or occupy adjoin
ing lands. Dig. 10. 1. 12.
AFFINIS. Lat. from ad, at or near,
and ﬁnia, a border; . Fr. aﬁin.] In the
civil law. Bordering, or adjacent; near;
related by marriage. See Aﬁnes, Adﬁnes.
There is no single English word corres

AFF

West, and Crompton.

Wcsﬂs Symbol.

part 2, tit. Fines, sect. 152. C'rompt. Ju
risd. fol. 166. Now particularly applied
to the conﬁrmation, by a court of appeal,
of the judgment of an inferior court; the
opposite of reverse, (q. v.)
To ratify or conﬁrm a former act. See
Aﬂirmance.

To assert, or declare solemnly, instead

of making oath.

See Aﬁr-mation.

To aver, or state a thing in pleading;
the opposite of deny, or traverse, (qq. v.)
Steph-. PI. 84.
AFFIRMANCE. In practice. The con
ﬁrming, or ratifyin. a former law, or judg

ment. Cowell.
lount. Used in this
sense, in the statute 8 Hen. VI. c. 12. Id.
The conﬁrmation of the judgment of a
court by a superior court on appeal, or
ponding to this. Aﬁned, however, is some writ of error. See Aﬂirm.
times used in translation. 1 Kaufm. Mae
The conﬁrmation, acknowled ent, or
Ireld. Civ. Law, 141, § 134, note. Id. 142, adoption of a former act; as t e afﬁrm
ance by a person of full age, of an act done
§135.
Aftinis moi aflinis non est mihi uftinis. during mmority. 2 Kent’s Com. 234—
One who is related by marriage to a per 238.
son related to me by marriage, has no af
AFFIRMANT. A person who aﬂirms,
finity to me. Shelford Marr. <6 Div. 174. in place of making oath. See Aﬂirmation.
AFFINITAS. Lat. fEfrem ajinis, q. v.] Used in aﬂidavits and depositions which
In the civil law. A nity; relation by are aﬁirmerl, instead of sworn to, in place
marriage. Inst. 1. 10. 6. See Aﬂinity, of the word deponent.
AFFIRMARE. Lat. and L. Lat. In old
Adﬁnn.

AFFINITY.

[Lat aﬁnitas, q. v.] Al English law.

liance. nearness or relation by marri e.
Co. Litt. 157 a. 1 Bl. Com. 434. T e
relationship which marriage occasions be
tween the husband and the blood relations
of the wife, and between the wife and the
blood relations of the husband. Tomlins.
Holthouse. The connection which arises

To make ﬁrm; to conﬁrm,

or ratify. See Ajirm.
To aver, or state a thing, in pleading.

Affirmanti, non ncganti, incumbit prohatio.
The proof lies upon him who aﬂirms, not

upon him who denies.‘ Steph. PI. 84.
To farm out, (ad ﬁrmam dare; L. Fr.
afermer.) Aﬁrmatus ; farmed out; let

by marriage, between each person of the for a ﬁrm, farm or rent. Cowell, voc. Fir
married pair, and the kindred of the other. maralio. See Fir-ma, Farm.
1 Jfackeld. Civ. Law, 14l,§ 134. Abus
In Scotch practice. To open or “fence”
band is related by aﬁinity to all the consan a court. Skene de Verb. Sign. voc. Her,
guinei of his wife, and, vice versd, the wife 11. 2. See Cu-ria legitime ajirmata.
to the husband's coneanguinei ,' for the hus
AFFIRMATION. In practice. A so
band and wife being considered one ﬂesh,

lemn declaration made before a court, judge

those who are related to the one by blood
are related to the other by aﬂinity. Gibe.
Cod. 412. l Chitt. Bl. Com. 435, note.
Jewett, J. 1 Denio, 186, 187.
In a larger sense, consanguinity or kin
dred. C0. Litl. 157 a.
AFFINS. L. Fr. Kindred by mar
riage. Kelham.
AFFIRM.
Lat. aﬂirmare, to make
firm; L. Fr. a rmer.] In practice. To
ratify, or conﬁrm a former law or judgment.

or other authorized oﬁicer, and having the
force of an oath; an indulgence allowed by
law to persons professing to have conscien

Cawell.

Blount.

tious scruples against taking an oath, who,

in cases where an oath is required from
others, may make a solemn aﬁirmation or
declaration that what they say is true.‘
Tomlins. Jacob.
AFFIRMATIVE STATUTE. In legis
lation. A statute in aﬁirmative language;
a statute directing some set to be done, or

Used in this sense by declaring what shall be done; as a nega
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live statute is one which prohibits a thing

AFF
AFFORCER, Aforcer.

L. Fr.

To

from being done, or declares what shall not strengthen; to add to, or increase; to

be done. Blackstone describes affirmative
acts of parliament as those “ wherein jus
tice is directed to be done according to the
law of the land.” 1 Bl. Com. 142.
AFFIRROUR. L Fr. An aﬂ'eer0r.

See Afeeror.

compel, or enforce. Kelham.
AFFORCIAMENTUM, Aforciainentum.
L. Lat. [from aﬁ‘orc1'are, to make strong.]
In old English law. A fortress or strong
hold, or other fortiﬁcation. Cowell.
The calling of a court upon a solemn,

or extraordinary occasion. Id. See Afor
ciamenturn. Increase. Pro aﬁbrciamento
districtionis; for the alforcement of the
distress. Fleta, lib. 2, c. 65, § 9.
AFFORCIARE, Ajortiare. L. Lat. To
claustra ,' but it ought to be known that make strong; to use or apply strength or
many things belong to houses, which are force; to add to, or increase. Assisam
not actually affixed to them; such as locks, aﬂorciare; to alforce an assise. Fleta, lib.
keys, bars. Dig. 19. 1. 17. pr. Castella 4, c. 9, § 2. Afortietur assisa; the assise
plumbea, putea, opercula puteorum, epito shall be afforced. Bract. fol. 185 b. See
nia ﬁstulis adplumbata, aut quce term can Aforce.
tinentur, quarrwis non sun-t aﬁixa, wdium
AFFORER. L. Fr. To estimate, as
esse conslat ; it is c_lear that leaden reser sess, or tax. Kelham. See Aferer.
AFFOREST. [L. Lat. ajorestar-e.] To
voirs, wells, covers of wells, wheels for
raising water, soldered to pipes, or which turn into a forest, (in forestam converters.)
are under ground, though they are not af Spelman, voc. Aforestare.
AFFORESTARE, Aforestare. L. Lat.
ﬁxed, belong to houses. Id. 19. 1. 17. 8.
Papinianus quoque, libro septimo Respon In old English law. To aﬁbrest; to con
sorum ait, sigilla et statuaz aﬁixaa instru vert into forest. Omnes forestaz qua: Hen
AFFIXUS, Adﬁxus. Lat. [from ad, to,
and ﬁzus, ﬁxed] In the civil law. Af
ﬁxcd; ﬁxed oryfastened to. 1Ediu1n autem
multa esse, quce azdibus aﬁixa non sunt, ig
norari non oportet, utputa. seras, claves,

mento domus non continentu-r, sed domus ricus rev, avus noster, afforestavit, videantur

per bonos et legales homines, et si boscum
aliquem alium quam suum dominicum
afforestaverit, ad dam-pnum illius cujus
boscus ille fuerit, deajbrestetur. All the
forests which King Henry, our grand
of the house, but that those which are not father, atforested, shall be viewed by 00d

porlio sunt; qua: vero non sunt aﬁixa, in
strumento non continenlur. Papinian, also,
in his seventh book of Responses, says that
images and statues affixed, are not included
in the furniture of a house, but are a part

Id. and lawful men; and if he shall ave
atforested any wood, other than his own
tuaz aﬁixa: basibus structilibus, aut tabulw demcsne, to the damage of him whose

aﬁixcd, are not included in furniture.

33. 7. 12. 23.

See Instrumentu-m.

Sta

religatw eatenis, aut erga parietem adﬁzw,
out si similiter cokae-rent lyehni, non sunt
wdium; ornatus enim wdium caus¢iparan
tur, non quo (E6108 perﬁciantur ,' statues
fastened upon pedestals of masonry, or
pictures fastened with chains or ﬁxed to
the wall, or lamps suspended in a simi
lar way, are no part of the house; for they

wood it was, it shall be disaiforested.
Cart. de Forest. 9 Hen. III. e. 1. And see
Mag. Cart. Johan. c. 53. Spelman, voc.
Aﬁ'orestare. Omnesforesta: qua: aforestatse
sun! tempore nostro ; all forests which have
been atforested during our reign. Mag.
Ca-rt. Johan. c. 47.
AFFRANCHIR. L. Fr. To set free.
are put up for the sake of ornament, and Kelham.
AFFRAY. [L. Lat. a_-fraia, from Fr.
not for the completion of the building.
afraier, eﬁrag/er, to affright] In criminal
Dig. 50. 16. 245. See Fixtures.
AFFORCE, Aforce. [L. Fr. aforeer ,' L. law. The ﬁghting of two or more persons
Lat. aﬁ'orciare.] In old English law. To in some public place, to the terror of oth
apply, or exercise force ; to use compulsory ers; and there must be a stroke given, or
measures; to add to, or increase. Aforcing offered, or weapon drawn, otherwise it is
an assise was the production of a verdict, in notan affray. 3 Inst. 158. 4 Bl. Com.
case of a diﬂ'erence of opinion among the ju 145. The ﬁghting must be in public, for
rors, by adding others till twelve were found ' if it be in private, it is no alfray, but an
who were unan1mous.’* Bract. fol. 185 b. assault. Id. ibid. Hawk. P. C’. b. 1, c. 63,
292. Fleta, lib. 4, c. 9, § 2. 2 Reeves’ Hist. sect. 1. 4 Steph. Com. 276.
Eng. Law, 267. Barringt. Obs. Stat. 20, 21.
AFFRECTAMENTUM, Afretamentum.
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AFO
L. Lat. [from Fr. fret, freight]

AGE

In old attachment, then upon the plaintiff offer

English law. An atfreightment, or freight
ment. Rast. Entr. 24. Pat. 11 Hen.
IV. cited in Cowell.
AFFRECTATUS. L. Lat. Frcighted.
Raat. Entr. 409. Towns. Pl. 50.
AFFREIGHTMENT. [Fr. afretement,
rwlisaement ; L. Lat. aﬁrectamentum, q. v.]
In maritime law. The frcighting or af
frcighting of a ship; that is, the hiring
and letting to hire of a vessel for the con
veyance of goods on a certain voyage, at a
stipulated price or frcight.'* A charter
party is called a contract of affrcightmcnt.

ing himself, he was to be attached by bet
ter pledges, to answer on another day.
This was called aforciamentum plegiorum.
Bract. fol. 439 b. 1 Reeves’ Hist. Eng.
Law, 482.

Aforciamentum districtionis ;

aforcement of a distress. Bract. fol. 330.
Aforciamentum curiw. Id. fol. 35.
AFORESAID. L. Lat. prcedictus, pra
fatus, praerecitatus5 Before, or already
said, mentioned, or recited; premised.
Plowd. 67. Foresaid is used in Scotch
law. See Prwdictua, Prwfat-us.
“AFORESAID,” [L. Lat. prwdictus]
3 Kent’s Com. 201. Smz'th’s Mere. Law, refers to the last antecedent. 1 Chitt.
172. See Charter party, Freight.
Grim. Law, 173. But this is not an inva
In French law, frcighting and aﬁ'rcight riable rule. Id. 1 Ld. Ragm. 405. 2
ing are distinguished. The owner of a Id. 1094.
ship freights it, (lefrete ;) he is called the
AFORESTARE. L. Lat. In old Eng
freighter, (freteur;) he is the letter or lish law. To afforest. Mag. Cart. Joh.
lessor, (locateur, locator.) The merchant c. 47. See Aﬂoreatare.
atfrcights (afrete) the shi , and is called
AFORETHOUGHT.
[Lat. prweogi
the atfreighter, (afreteur ; he is the hirer, tata.] In criminal law. Premcditated.
(locataire, conductor.) Emerigon, Tr. dos See Jllalice aforethought.
Au. ch. 11, sect. 3.
“AFTER,” in a will, does not always,
AFFRETEMENT. Fr. In French law. or necessarily refer to time, but to order
The hiring of a vessel; atlrcightment. in point of right and enjoyment. Shaw,
Called also nolisoement. Ord. Mar. liv. 1, C. J. 11 Pick. R. 378. 2 Cashing’:
tit. 2, art. 2. Id. liv. 3, tit. 1, art. 1.
R. 387.
AFFRETER. Fr. In French law. To
AFTERMATII, Aftermoath. The grass
hire a vessel at a stipulated price; to af which grows after the hayhas been made;
freight. Emerig. des Ass. ch. 11, sect. 3. the second mowing or crop of hay. 2
AFFRETEUR. Fr. In French law. Wooddes. Lect. 61. “Tithcs of after
The hirer of a vessel; the affrcighter. moath shall be paid, but not tithes of
Emerig. des Ass. ch. 11, sect. 3.
after-pasture.” Bunb. 10, case 12. “The
AFFRI, Afri, Afro. L. Lat. {probably after or latter math” of a meadow. 13
the same with L. Lat. averia, r. avers, East, 155.
afera] In old English law. Plough cat
The right to the last crop, or pasturage.
tle, bullocks or plough horses.

Ajri, or 1 Chill. Gen. PT. 181.

afri caructe; beasts of the plough.

Reg.

AGAIT, Agayte. L. Fr. Waiting;
Gist en agait; he lies in
lib. 2, c. 62, § 8. Id. c. 76,
8, 9. Spel wait. L. Fr. Diet.
'elham.
AGARD. L. Fr. [from agarder, q. v.;
man. Sec Averia.
Draught cattle. Afri carectw; beasts L. Lat. awarda.] An award. Nul fait
of tgccart. Fleta, lib. 2, e. 85. Id. c. agard ; no award made. Sec Award.
AGARDER. L. Fr. In old practice.
73, 6.
AFFURARE. L. Lat. In old English To award, adjudge, determine. S-i come
Orig. 150 a

Stat. Westm. 2, c. 18.

law. To aﬂ'eer.

Fleta, await; wait.

Amerciatus fuit ilridem

la court agardre; as the court shall award.

Yearb. H. 4 Edw. Stat. Westm. 1, c. 44. Le brevefuit agard
ban; the writ was held good, Reg. Orig.
III. 28.
AFIERT. L. Fr. Belongs; goes to. 97 b, nota. The formal word of giving
LL. Gul. Cong. c. 3. Aﬁerent; belong. judgment. Agardomus; we award. Yearb.
H. 6 Edw. III. 4.
Id.
To condemn or sentence. Il fuit agard
AFORCIAMENTUM. L. Lat. In old
English law. An atforoemcnt; a strength al’ Flete; he was adjudged to the Fleet.
ening, adding to; increase. Aforciamen Yearb. T. 10 Edw. III. 28.
tum plegiorum; aforcement of pledges. If
AGE, Awe, Aive. L. Fr. Water.
a defendant did not appear after the ﬁrst Kelham.
tt atfuratus ad Iii. d.
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AGE. [L. Fr. agé, aage; L. Lat. wtas.] abolished. Stat. 11 Geo. IV. and 1 Will.
A period of life at which persons become IV. c. 37, s. 10. See Parol, Parol de
legally competent to do certain acts, or murrer.

AGENCY. [Lat. pr0curatio.] There
enter into certain contracts, which before
they were incompetent to do, or enter lation or office of an agent;* the relation
into.‘ The term is emphatically applied
in the common law, to the period of
twenty—one years in males and females,
(called full age; Lat. plena wtas, Fr. pleine
agé;) on arriving at which they are said to
be of age, and previously to be under age,
(Lat. infra cetatem; Fr. deins agé,) that is,
infants or minors. Stat. Westm. 1, c. 22.
Litt. sect. 103, 104.
C0. Litt. 78 b.
1 Bl. Com. 463. 2 Kcnﬂs Com. 233. See
Etas, Full age.
Besides full age, there are other periods
at which males and females become of age

between principal and agent. Story on
Agency, § 3. The administration or man
agement of the business of another person
in his behalf, and by his appointment or '
authority. See Procuration.
Agency is founded upon a contract,
either express or implied, by which one of
the parties conﬁdes to the other the man
agement of some business to be transacted
in his name, or on his account, and by

which the other assumes to do the busi
ness, and to render an account of it.

2 Kent’s Corn. 613. See Agent.
AGENFRIDA. L. Lat. [Sam agen
consent to marriage, which is fourteen frige.] In Saxon law. The true master or
years in males and twelve in females; the owner of a thing‘, the actual possessor.
age of discretion, which is fourteen in both LL. Inte, e. 50. Spelman.
AGENIIINE, Awenhine, Awnhine. Sax.
sexes, at which they may choose their
guardians; age to make a will of personal from agen, own, and him, a servant] In
axon law. A domestic or inmate; one
estate, which at common law was fourteen
in males and twelve in females; age to be belonging to the family or household.
an executor or executrix, which was seven Frum -night uncuth, twanight gest, thrid
teen years. 1 Bl. Corn. 463. C0. Litt. night agenhine; ﬁrst night a stranger,
78 b, 79 a. Hargr. Co. Litt. note 83, second night a guest, third night an in
lib. 2. 2 Staph. Com. 332. 2 Ke1tt’s mate. LL. Edw. Uonf. c. 17. Some
Com. 78, 222, 242. There is also, in Eng times written hogenhine, hoghenehyne, and
lish law, the age at which males may take homehyne,
AGENS. at. [from agcre, q. v.] One
the oath of allegiance, which is twelve

for different purposes, such as the age of

years; the age at which females may be

who acts or does an act; an actor or doer.

given in marriage, which is seven; and the Hence the English agent. Agentes ct con
age at which they become entitled to sentientes pari puma plectcntur; those who
dower, which is nine years. 1 Bl. Com. do an act, and those who consent to it,
463. See 2 Staph. Com. 332. As to the shall suffer the same punishment. 5
age of responsibility for criminal acts, see C0. 80.
In civil and old English law. A plain
4 Bl. Uom. 22, 23. 2 Steph. Corn. 331.
till‘; one who brings an action. Inst. 4.
llacphcrson on Infants, 450.
AGE PRAYER. [L Fr. age prier; L. 6. 33. Fleta, lib. 4, c. 17, § 8. Agenti
Lat. wtatis precatio.
In old English ex contractu non potest opponi questio dom
practice. Aprayer for age; or for the inii; one who sues on a contract cannot
allowance of a privilege or indulgence, on be met with a question of ownership. A
account of age.* At common law, in rule of insurance law. Santerna, part 4,
many real actions by or against an infant, n. 48. Rate de Génes, dec. 5, n. 11. Roccus,
and in actions of debt against him, as heir Not. 46. It was, however, to be taken
to any deceased ancestor,

either party with the qualiﬁcation—nisi hoe fuisset in

might suggest the non-age of the defend fraudem assecuratoris.
ant, and pray that the proceedings might Tr. des Ass. ch. 5, § 2.

Id.

Emerigon,

be deferred until his full age, or (in legal

AGENT. [from Lat. agens, acting, one

phrase) that the infant might have his age,
and that the parol might demur, that is,
that the pleadings might he stayed. 3 Bl.
Com. 300. Termes de la Ley. Finch,
Law, 360. This was called the plea of
parol demurrer, which has been recently

who acts, from agere, to act or do: Lat.
procurator, '0-icariua] One who acts for
another; one who is employed by another
to do any act for his beneﬁt, or on his ac

count.‘ Story on Agency, § 3. A per
son who acts in the name and place of
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another, (who is called his principal,) by

AGGRAVATION.
[Lat. aggravatio,
his authority or appointment, as his sub from ayg-ravare, from ad, to, and graois,
stitute, deputy, proxy, attorney, factor, due. heavy.] In criminal law and pleading. A
Agent is a nomen generalissimum, and in making worse; a making more enormous
cludes factors and brokers, who are only a or injurious; tending to increase the
special class of agents. 2 Kent’s Com. ‘amount of damages claimed. Steph. Pl.
622, note. See Paley on Agency. United 243.
States Digest, Principal and Agent.
AGGREGATE. [Lat. aggregatus, from
AGENT AND PATIENT. In old law. ad, to, and grez, a company or multitude.]
Agent and subject; door and receiver.* Composed of several; consisting of many
“I here the same person was the door of a persons united together. 1 Bl. Com. 469.
thing, and the party to whom it was done, See Corporation.
he was termed agent and patient; as where
AGILD. Sax. [from a, without, and
an executor retained out of the goods of gild, a payment.] In Saxon law. Free
the deceased in his hands, the amount of from penalty, (sine mu-lcla vel compensa
a debt due to himself, he being both the lione ;) not subject to the payment ofgild,
party to whom the debt was due and the or weregild, that is, the customary ﬁne or
party paying it." Termes de la Ley.
pecuniary compensation for an otfencc.
AGER. Lat. In the civil law. A Spelman. Cowell. See Gild, Weregild.
ﬁeld; a piece of land or place in the coun
AGILLARIUS. L. Lat. In old Eng
trv, with no building upon it, (locus quii lish law. A hay-ward; a herd-ward, or

siiw villa est, Dig. 50. 16. 27;) correspond keeper of the herd of cattle in a common
ing with area, in a city. Locus sine azdzlﬁ ' ﬁcld. Cowell.
do in urbe area, rare autem ager appella
lur. Id. 50. 16. 211. If it had a build
ing, it was called fundus, (ager cum wdiﬁ
cio fundus dicilur.) Id. ibid. See Fun
dus, Pradium.
Land generally. Bract. fol. 9. Sic
enim debere quem meliorem agrum suum

AGISER. L. Fr. To lie. Agisant ,'
lying. L. Fr. Diet.
AGIST. [L. Lat. ayistare ; from ad, to,
and Norm. gzster, or giser, to lie or lay.]
To put, place, or lay to, or near, (adjicere,

appomre, rem jzwta aliam collocare ;) to

adjust, (Fr. adjoustm-,) or apportion.

To

facere, ne vicini deteriorem facial; every assign, apportion or ﬁx the number of cat

one ought so to improve his own land as
not to injure his neighbor’s. 3 Kent’s
Corn. 441.
AGER. L. Lat. In old English law.
An acre. Lib. Rames. sect. 245. Matt.
Paris, in ann. 1083. Spelman. See Acra,
Acre.

tle entitlcd to feed on certain ground; to
\ adjust, apportion or assess a tax.

This ap

pears to have been the original sense of the
word. Spclman, voc. Agistare.
In ancient law. To take in and feed
the cattle of strangers in the king’s forest,
and to collect the money due for the same
AGERE. Lat. In the civil law. To’ to the king’s use. Charla de Foreata, c. 9.
act; to do. Diy. 50. 16. 19. Distin Spelman, ub. sup.\ Fleta, lib. 2, c. 41,
guishcd from faeere and yerere. Calv. Lear. §§ 15, 16, 31. Cowell.
In modern law. To take in cattle
To act at law, or by, or through the law;
(ayerc leye ;) to deal with one at law; to to feed, or pasture, at a certain rate or com
bringan action ; to sue. Agerepotest ,' he pensation. Lord Ellenborough, C. J. 13
can sue. Inst. 2. 20. 6. Agere non po ‘ East, 159. Jacob, voc. Ayislment. See
lesl; he cannot sue. Id. ibid. Id. 4. 10. . Ayistare, Ayialalio.
AGISTAMENTUM. L. Lat. [from agh
pr. Si agal quis; if a man bring an ac
tion. Id. 4. 6. 2. Agilur; a suit is tare, q. v.] In old English law. An agist
brought, or may be brought. Id. 4. 6. 22, ment, apportionment, or feeding of cattle,
25. Ayers injuriarum ; to sue for dama especiall in the king’s forests. Flela, lib. 2,
Spelman, voc. Agislare.
ges. Id. 4. 4. 2. Ad hoc agere; tobring c. 41, ' 15.
an action for this object. Bract. fol. 18 a. Termes de la Ley.
A duty or tax for rcpairin banks, dykes
Si agal de conventione; if he bring an ac
tion of covenant. Id. foL 24 b. It was or sea walls, levied upon tie owners of
also applied to the defence of an action. lands beneﬁted by them. Spelman. Cow
ell, voc. Ayislator.
Dig. 44. 1. 1.
AGISTARE. L. Lat. [from ad, to, and
AGGER. Lat. In the civil law. Adam,

bank or mound. God. 9. 38. Towns. Pl. 48. Norm. gisler, to lie, lay or place] In old
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English law. To adjust, assign, apportion, and nascor, nasci, to be born.] In the civil
assess; to assign or apportion cattle, or law. To be born to one; to have issue
other animals, to afeeding ground. Unus after making a will. Constat agnascendo
quisquc liber homo agistet boscum mum in rumpi tcstamentum ; it is clear that a will
foresta pro voluntate sua; every freeman is revoked by the birth of a child. Cic.
shall agist his wood in the forest at his de Orat. i. 57. Dig. 28. 3. 3.
AGNATES, Agruzts. [Lat. agnati.] In
pleasure. Chart. de Forest. c. 9. Spelman.
the law of descents. Relations by the
To adjust or assess a tax, or duty. Id.
To use for the purposes of feeding cattle. father. These words are used in the Scotch
Inqu-iratur de agistatoribus regis, si ﬁdeliter law, and by some writers, as English words,
agistaverint dominicos boscos regis; inquiry corresponding with the Latin agnati, (q. v.)
shall be made concerning the king's agis Ersk. Inst. b. l, tit. 7, § 4. 3 Gibbon’:
ters, if they have faithfully agisted the Rom. Emp. 175, 177, (Am. ed.) Agnates
l§ring’s demesne woods.
31.

FZeta, lib. 2, c. 41, include the following relations : father, son,
brother, daughter, sister, father's brother,

To feed or pasture cattle; to feed other
animals; to agist. Ducere possit porcos
was per dominicum boscum nostrum liberé,
—ad agistandum eos in boscis suis propriis,
eel alibi ,' he may take his swine through
our demesne wood freely,—to agist them

brother’s son, &c. 1 Kaufm. Mackeld.
Civ. Law, 137, note.
AGNATI, Adgnati. Lat. In the civil
law. Relations by the father; relations

in his own woods, or elsewhere.

or agnats, (q. v.)

Chart. de

through males; translated in Scotch law,

and sometimes by English writers, agnates

2 Bl. Com. 235.

Ag

Forest. c. 9. Sec Agist.
nati werca species of cognati (blood rela
AGISTATIO. L. Lat. [from agistare, tions in general,) although the term cogna
q. v.] In old English law. The laying or ti was also used in the sense of a species.
assessing a proportion of duty upon lands, Sunt agnati cognati per oirilis se./rfts cogna
for repairing sea banks and walls. Cowell. tionem conjuncti, quasi a patre cognati ,
AGISTATOR. L. Lat. [from agistare, agnati are relations connected by a relation
q. v.] In old English law. An agister; ship of the male sex, as it were related by
an officer of the forest who took account of the father. Inst. 1. 15. 1. Id. -3. 2. 1.
cattle there agisted. Chart. de Forest. c. 8. Inter agnatos et cognates hoe interest, good
See Fleta, lib. 2, c. 41, § 31. Sometimes in agnatis et cognati continentur, in cogna
called gg/st-taker or guest-taker. Cou-ell. tis non atigue et agnati; verbi gratia, pa
Urompt. Jar. fol. 146. 4 Inst. 298. See trisfrater, id est, patruus, et agnatus est et
Agister.
cognatua ,' matrix autem frate-r, id est,
A collector and expender of taxes for avunculus, cognatus est, agnatus non est.
keeping sea-walls in repair. Kennett’s Between agnati and cognati there is this
Gloss.
difference, that, under the name of agnati,
AGISTER, Agistor. [L. Lat. agistatm-.] cognati are included, but not é converse;
One who agists or takesin cattle and horses for instance, a father’s brother, that is, a
to pasture at a certain rate. Story on paternal uncle, is both agnatus and cognatus,
Bailment,§ 443. See Agist, Agistment.
but a mother’s brother, that is, a maternal
AGISTMENT. [L. Lat. agistamentum] uncle, is a cognatus but not a-gnatus. Dig.
The taking in of horses, or other cattle, 38. 7. 5. pr. See Feud. Lib. 2, titt. 11, 15,
to graze and de-pasture in one’s grounds at 26. See Cognati.
a certain rate. 2 Bl. Com. 452. See Agist.
AGNATIC. [from agnati, q. v.] De
Called anciently gisement. Cowell.
rived from, or through males. 2 Bl. Com.

AGIUM.

L. Lat. [from agere, q. v.] A

termination in the composition of Latin

236.
AGNATIO.

words, answering to the termination age, In the civil law.

in English, signifying service or duty; as
homo-gium, (servitiurn hominis,) the service
of a man ; escuagium, (servitium scuti,) the
service of the shield; socagium, (servitium
socag) the service of the plough, and the
like. 00. Litt. 86 a. Spelman, voc. Ap
penagium.

AGNASCI, Adgnaaci. Lat. [from ad, to,‘

Lat. [from agnati, q. v.]

Relationship on the fath
er’s side; agnation. Agnatio a patre est.
Inst. 3. 5. 4. Id. 3. 6. 6.
Birth, especially after a will; an addi
tional birth. See Agnasror. [Testamen
tum] agnatione posthumi sive posthuma
rumpitur ; a will is annulled by the birth
of a posthumous son or daughter. Inst.
2. 13. 1.
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AGNISER. L. Fr. To acknowledge.
Agnise, agnize ,' acknowledge. L. Fr.
Diet.
AGNOMEN. Lat. In the Roman law.
An additional name, (quasi ad nomen.)
The last of the four names used among the
Romans; (the other three being the pne

AGR

law. To agree. Agreavit; [he] agreed.
Cmwenit, promisit, et agreav1t ad et cum,

&c. ; [he] covenanted, promised and agreed

to, and with, &c. Hob. 34 b. Acceptavit
et agreavit ; accepted and agreed. Keilw.
195. Carrupte agreatumfuit ; it was cor
ruptly agreed. 2 Stra. 871.
AGREE. [L. Lat. agreare ; from Fr.
nomen, the nomen, and the cognomemqq.
v. ;) a name assumed or added from some agreer, aggreer, from Lat. aggredi, to go or
particular circumstance, or to denote the come to.] To come together, unite or
branch of the family to which the individu concur, (congredi ;) to be of one mind as
al belonged. Adam’s Rom. Ant; 35, 36. to a thing, (ire in eandem aententiam ;) to
Butler’s Hor. Jur. 28. According to Dr. assent mutually, or contract to do a thing.
Taylor, agnomina were originally nothing To agree, in this its proper sense, implies
more than nick-names, or marks of scurrillity action by and between two or more; and
and reproach. _Ta_1/I. Civ. Law, 70. The the same idea of united or mutual action
word is used by some writers on old English is the radical one ofthe corresponding Latin
law. Flela, lib. 4, c. 10, § 9. The old words umvenire, cmzcordare, and can trahere.
Scotch, “to-name,” seems to be a literal The word agreed in a written contract is
regarded as the word of both parties.
translation of it.
Y.) Rep. 256,
nraooz, 'Aypapdg. Gr. [from a, priv. and Nelson, C. J. 5 H1'll’e
yp‘¢uv, to write] In the civil law. Not 259. See Agreement.
To assent to a thing, or undertake to do
written; unwritten; without writing. Dig.
it; to promise. Jewett, J. 1 Dz/nio’s R.
1. I. 6. 1.
AGRARIAN. [from ager, land.] Re 226, 228, 229. This is a loose and incor
lating to land, or to a division or distribu rect sense of the term. Lord Ellenborough,

tion of land; as an agrarian law.

See Lea: C. J. 5 East, 10, 17.
To concur or acquiesce in; to approve

agrana.

AGRARIUM. L. Lat. [from ager, land.]

or adopt. Agreed, agreed to, are frequently
A tax upon land, a used in the books, (like accord,) to show

In old European law.
tribute payable out of land, (tributum quod the concurrence or harmony of cases.
ear agris penditur.) Corresponding with Agreed per curiam isa common expression.
To harmonize or reconcile. “You will
the Fr. ag-rier, champart or terrage. Mar
agree your books.” 8 C0. 67.
culf. lib. 2. Spelman.
AGREEANCE. In Scotch law. Agree
AGREAMENTUM, Aggreamentum. L.
Lat. In old English law.

Agreement; an ment; an agreement.

agreement. Spelman.
This Latin form of the word agreement
has led to the fanciful etymology adopted
by Plowdcn, Cowell, and other writers,
which makes it to be compounded of ag
grtgatio and mentium, and-so to signify a
joining together of two or more minds in
any thing done or to be done. Cowell,

“Quhilk contract

and agreeancc was ratiﬁed.”
Verb. Signif. voc. Annuell.

AGREEMENT.
concordia ; Lat.

Skene de

[L. Lat. agreamentum,

conventio, pactum.]

A

coming together of parties in opinion or
determination ;* the union of two or more
minds in a thing done, or to be done; a

mutual assent t do a thing.

Com. Dig.

Plowd. 5 a. 6 a.-—The
voc. Agreement. Plowd. 17, arg. The Agreement, A.
error of this obviously con.-ists in con consent otltwo or more persons concurring,
founding mentum, a common termination, the one in parting with, and the other in
used (as the English and French ment,) in receiving some property, right or beneﬁt.

forming nouns from verbs, with mentium, Bac. Abr. Agreement.——-A mutual contract
the genitive plural of mens, mind, and is on consideration, between two or more
Well exposed by Spelman. The phrase ag parties. Lord Ellenborough, C. J. 5 East,
gregatio mentium, however, though absurd 10.—-A mutual consent of the minds of the
lntpoint of etymology, is expressive as a parties concerned, respecting some proper
dc nition, and in that light has sometimes ty or right that is the object of the stipula
been adopted by high authority. Com. tion, or something that is to be done or
Dig. Agreement, A, 1. Hyde, J. 1 Mod. forborno; a transaction between two or
126. 3 Johns.R. 535. See Tqstamentum. more persons, in which each party comes
AGREABE. L. Lat. In old English under an obligation to the other, and each
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reciprocally acquires a right to whatever is
In English law. A subsidy granted to
promised or stipulated by the other. 4 the king. Stat. 14 Edw. III. st. 2, c. 1.
Gill d: Johns. 1. ScePlowd.17. 12 How Uowell.
In old pleading. Help or assistance in
ard's R. 126. See Agree.
A promise, or undertaking. This is a defending an action. See Aid-prayer.
In criminal law. Assistance given to the
loose and incorrect sense of the word.
Lord Ellenborough, C. J. 5 East, 10. See commission of a crime. Stat. Westm. 1,
3 Br. J? Bing. 14. 3 C'omstock’s R. 335. c. 14. Aid in this sense, according to Lord
A thing or matter agreed to, or upon; Coke, comprchends all persons counselling,
an instrument showing what has been abetting, plotting, assenting, consenting,
and encouraging to do an act, and who are
agreed upon.
Agreement is constantly used as the sy not present when the act is done. 2 Inst.
nonyme of contract. 2 Staph. Com. 108. 182. See Aidcr, Aiding, Au.-cilium.
To AID. To help or assist. See Aid,
109. See Contract. There seems, how
ever, to be a shade of dilfercnce between Abet.

the terms; agreement being applicable to
less formal acts or instruments. See Bac.
Abr. Agreement, note.
AGREER, Aggreer. L. Fr. In old prac
tice. To agree; to allow, or admit.
Agree; agreed. Agree per le court. Dyer,
5 b. (Fr. ed.) Agree ,' allowed, admitted.
Le comon erudicion covient estre agree ; the

common doctrine must be admitted.

Id.

33.

AGREER. Fr. In French marine law.
To rig or equip avessel. Ord. Mar. liv. 1,

‘tit. 2, art. 1.

To remedy or cure. An error, defect or
omission in pleading is sometimes aided by
the adverse party taking no notice of it, or

by verdict.

1 Sound. 228, note

See

To cure.
AID-PRAYER. Agd-prger.
Fr.
aide-prier ; L. Lat. aua:iliipetitio.] In old
practice and pleading. A prayer in aid,
or for aid; a prayer or petition to the
court, by a tenant in real actions, for the
aid of another person interested in the pro
perty demanded, to help him defend the ac
tion.* Thus, a tenant for life might, at
common law, pray in aid of him that had
the inheritance in remainder or reversion;

AGREZ. Fr. In French marine law.
The rigging or tackle of a vessel. Ord.
Mar. liv. 1,tit. 2, art. 1. Id. tit. 11, art. 2. that is, that he might be joined in the ac
tion, and help to defend the title. 3 Bl.
Id. liv. 3, tit. 1, art. 11.
( AGRI. Lat. Lands. Plural of ager, 1 Com. 300. Cowell, voc. Aid. Aid-prayer
‘ was a dilatory plea, to which the demand
q . v.)
AHERDANT. L. Fr. Adhering. Aher ant might eounterplead, and thereupon
dant al franlctenement. Yearb. H. 9 Edw. issue would be joined as in ordinary cases.
1 Roscoe's Real Act. 275-281.
III. 4.
AHTEID. In old European law. A
AIDE. L. Fr. In old English law.
kind of oath among the Bavarians. Spel Aid; a feudal tribute to a lord. See Aid.
man.
‘ Judicial relief. Year Books, passim.
In Saxon law. One bound by oath, q. d.
In old French law. An excise duty
“ oath-tied.” From ath, oath, and tied. Id. payable to the crown. Steph. Lect. 359.
AID, Agde. [from Fr. aide ; Lat. aua:i- , AIDER, Aidre. L. Fr. To aid; to‘help
lium, adjatorium. subsidium.
In feudal . or assist. Ci Dieu vous aide ,' so help you
law. A kind of pecuniary tri ute paid by God. Reg. Orig. 302 b. 303.
AIDER. In criminal law. One who
a vassal to his lord, on occasions of peculiar
emergency, and which was one of the inci- ‘ aids or promotes the commission of a
dents of tenure in chivalry, or by kninrht’s crime; an accessory before or at the fact;
service. Aids were principally of t ree a principal in the second dcgree.“' 1 Rus
kinds; to ransom the lord’s person, if ta sell on Crimes, 26. Used generally in con
ken prisoner; to make his eldest son a nection with the word abettor, and consid

knight, (purfaire l’eigne ﬁtz chivaler ,') and
to marry his eldest daughter, ( par Peigne
ﬁle marier.) 2 Bl. Com. 63, 64. Stat.
Westm. 1, c. 86. Spelman, voc. Auxilium.
2 Reeves’ Hist. Eng. Law. 111. Wright,
Ten. 105. 3 Kent’s Corn. 504. See Auxi
lium.

ered by some writers as synonymous with
it. See Abet, Abettor.
AIDING AND ABETFING. In crim
inal law. A phrase applied in the common
law to aiders and abettors, technically so
called.

1 Russell on Crimes, 26. See Abet.

Construed, in the act of Congress, 20th
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April, 1818, ch. 373, to import, as in com

ALB

AISEMENT. L. Fr. Easement; an
Kelham.
AISIAMENTUM, Aysiamentum, Esa
mentum. L. Lat. [L. Fr. aisement, from
Fr. aisé, conveniencc.] In old English law.
An easement or privilege. Glarw. lib. 12,
c. 14. Rey. Oriy. 165 b. Spelman.
AISNE, Eigne. L. Fr. [quasi ainmé ,'
ﬁrst born.
In old English law. Eldest,
or ﬁrst
orn. Aime ﬁtz; eldest son.
Aisneﬁle ,' eldest daughter. L. Fr. Diet.
Ainznez; eldest. Kelham. Aisne is the
opposite of puisne (q.
Spelman, voc.
Aesnecia.
AISNEESSE, Aimesse. L. Fr.
Lat.
aesneeia, q. v. Fr. ainessa] In old English
law. The right or privilege of the eldest,
or ﬁrst born; esnecy, (q. v.) Spelman,
voc. Aesnecia. Kelham gives ainneesehe as

mon parlance, assistance, co~operation and easement.

encouragement. 12 Wheatorfs R. 460.
The standing by, within a few feet of the
assailants, when a murder is being commit
ted, saying and doing nothing, is not suf

ﬁcient, of itself, legally to satisfy a jury of
such by-standcr’s aiding or abetting in the
commission of the crime. 1 Wisconsin R.
159. See Presence.

AIE.

L. Fr.

Have.

Jeo aie; I have.

L. Fr. Diet.

AIEL, Aieul, Aile, Ayle. L. Fr. A
grandfather. F. N. B. 221, in marg.
AIEL, Ayel, Aile, Ayle. In old prac
tice. A writ which lay for an heir to re

cover the possession of lands on the scisin
of his grandfather, (aiel or aieul.)* Called
by Roscoe, a possessory ancestral writ.
1 Rose. Real Act. 127. Ayle is the most
common form of this word, and is used by
Blackstone. 3 Bl. Com. 186. See Ayle.
AIELESSE. L. Fr. In old English law.
A grandmother. Yearb. H. 4 Edw. III-. 29.
AILOURS, Aylours, Ailors. L. Fr.
Elsewhere; otherwise; besides. Artie. sup.
Chart. c. 3. L. Fr. Diet.
AINESSE. Fr. [from aine, eldcst.] In
French feudal law. The right or privilege
of the eldest born; esnecy. Guyot, Inst.
Feodal. c. 17.
AINNEESCHE. L. Fr. Eldership;
birthright Kelham.
AL\ SI. L. Fr. Thus; so; even so;
aﬂer the same manner; so that; unless.
Ainsi come; even as it were. Ainsi wit

another form.

AIT.
have.

L. Fr.

He has.

Aiet ; he shall

L. Fr. Diet.

AJANT, Ayant. L. Fr. Having. Ajants,
aienz ; having. Kelltam.
AJOURNER. Fr. In old French law.
To summon.
Ou n’ajournoit point par
pairs, ear lea pairs ne pouvoient ajourner
leur seigneur ; mats ils pouvoient ajourner
pour leur seigneur ; he could not summon

by the peers, for the eers could not sum
mon their lord; but t ey migl;t summon
for their lord. Esprit des
‘s, liv. 28,
c. 28.

To adjourn, in the modern sense. Britt.
c. 2. See Adjourn.

AKIN, A-kin. In old English law. Of

kin. “Next-a-kin.” 7 Mod. 140.
AL. L. Fr. At. Al kuis d’esglise; at
AIO. Lat.. I say. In Roman practice.
Theinitial word of the formula in which the door of the church. I/itt. sect. 38.
the plaintiff stated his cause of action or Al barre; at bar; at the bar. Dyer, 31,
“ declared " in the action. Aio te mihi dare (Fr. ed.)
To. Cestui que doit inheriter al perc
opartere ; I say that you ought to give me,
&c. Adam’s Rom. Ant. 223.
doitinheriter al ﬁtz; he who would have
AIRE. Scotch. [Lat. it0r.] In old been heir to the father of the deceased
Scotch law. The court of the justices itin shall also be heir to the son. 2 Bl. Corn.
erant, corresponding with the English eyre, 223, 229, 250. Al contrary; to the con
(q. v.) Skene de Verb. Sign. voc. Iter. trary; of a contrary opinion. Dyer, 5 b.
Piteairrfs Grim. Trials, passim.
\Vitl1. Al armes. Jfclham.
ALA. L. Fr. [from alcr, q. v.] Goes;
Heir. “ His airis and assignais.” 1
gone. L. Fr. Diet.
Pile. Cr. Trials, part 2, p. 342.
‘Vent. Ala son voy; went his way.
AIREAU. L. Fr. Aplough. Kelham.
AIRER, Aerer. L. Fr. To plough. Dyer, 5.
ALANT. L. Fr. [from aler, q. v.] Go
See Arer.
AIRT AND PAIRT. 0. Se. In old ing. I/itt. sect. 240.
ALAST. L. Fr. [from aler, q. v.] Goes;
Scotch criminal law. Accessory; contri
vet and partner. 1 Pitc. Grim. Tr. part 1, went; gone. L. Fr. Diet.
il ,' so be it.

L. Fr. Diet.

p. 133. 3 How. St. Trials, 601.
written art and part, (q. v.)

Now

ALBA.

L. Lat.

In ecclesiastical law.

[from albus, white]
An alb, or aub; a

ALB

(78)

ALD

white vestment worn by priests.

ALBUM. Lat. [from albua, white.] In
Spel
man. Reg. Orig. 59 b.
_ the Roman law. A whitened tablet (tabu
ALBA FIRMA. L. Lat. [L. Fr. blanche la dealbata, Gr. )1-swF¢,) on which the pran
fearma] In old English law. \Vhite farm, tor’s edicts were written, and in this way
or rent; blanch farm; money-rent. Rent made public. Dig. 2. 1. 9. Tayl. Uiv. Law,
payable in silver, or white money, (argenlo 214-. Ualv. Lear. Brissonius. A public
quasi eensu albo,) as distinguished from register of the pra:tor’s edicts, actions, in
that which was anciently paid in corn or terdicts, &c. Id.
provisions, (in annona,) called black mail,
A list or register of the names of sena
or black rent, (census vel ﬁrma nigra.) 'tors, (Die. lv. 3,) judges, (Suet. Tib. 51.
Spelman. Reg. Orig. 319 b. To hold by Claud. 16,) and decurions. Dig. 50. 3.
white farm is to hold freely in socage. 2
ALBUM, Albus. Lat. In old English
Inst. 44. Sec Firma, Farm, Blanchferme. law. \Vhite; blank; not written upon.
ALBANAGIUM. L. Lat. [from alba Album breve ; a blank writ; a writ with a
nus, q. ir.; Fr. aubenaga] In old French blank or omission in it, as where it is re
law. Albanage; the state or condition of turned with the sheriif’s surname omitted
an alien or foreigner; alienage. Benedict. to the return. Hob. 113 b, 130. Yelv.
in cap. Raynutius, num. 1042. See Albi 110.
natus jus.
Blank; plain or smooth; without mark.
ALBA SPINA. Lat. In old English Album argenlum ; plain silver, without
law. \Vhite thorn. Fleta, lib. 2, c. 82, mark or stamp; uncoined. White money.
§ 2.ALBANUS, Albinus. L. Lat. [quasi See Alba ﬁrma.
ALCABALA. Span. In Spanish law.
alibinus, alibi natus, born elsewhere or in A duty of a certain per cent. paid to the
another country; Fr. aubaina] In old treasury on the sale or exchange of proper
French law. A stranger, alien or foreign ty.
Said to be a corruption of the words al
er; (Lat. advena, cztraneus ,' old English, a que va-la, (that which has value.) Schmidt’;
comcling.) De liberis hominibus albanis Civ. Law, 81, note (1), quotmg Eseriche,
que ,' from frecmen and strangers. Spel voc. Alcabala.
man. Bona album; the goods of a for
ALCALDE. Span. In Spanish law. A
eigner, which escheated to the prince or magistrate or judge. 12 Peters’ R. 442,
lord. Id. See Aubaine.
note. 1 Wltile’s Recopilacion, 419.
ALBATORES. L. Lat. [from albus,
ALCONS, Alcunz. L. Fr. Any one.
white.] In old English law. Whitencrs; Kclham.
ners of skins Albalores
bleachers.
or leather.coriorum ; white
ALDERMAN. [Sax. ealdorman, L. Lat.
Fleta, lib. 2, aldermannua] A member of the corpora
c. 52, § 35.
tion or common council of a city or corpo
ALBINATUS. L. Lat. [from albanus, rate town, elected by, and representing the
or albinus, q. v.] In old French law, The inhabitants of a ward, and having authority
state or condition of an alien or foreigner. to act as a civil magistrate, and sometimes
Sec Albinatusjus.
as a judge.’* See Aldermannus civitalis.
ALBINATUS JUS, Albanagii jus. L. The nature of the ofﬁce of alderman im
Lat. [Fr. droit d’aubaine or d’aubenage.] ports that the person holding it must be
The right of albanage. A right and privi botl1 a citizen and an inhabitant. City of
lege which formerly existed in France, en Exetcr 11. Glide, 4 Mod. 33.
titling the king, on the death of an alien,
*,,,"‘ The use of the term alderman as an
to all he was worth, unless he had a pecu

official title may be traced back to the time

liar exemption. Spclman, V00. Alba-nus.
1 Bl. Com. 372. 2 Kcnl’s Com. 69. Rear
omnia eorum bona occupat, jure albanagii:
ezelusa omni parenteld, eonjuge, et qu0cun
que alio leyitimo sueeessore ; the king takes
possession of all their goods by right of al
anagc, excluding all right of kindred, the
wife, and every other lawful successor.
Benedict. in cap. Raynutius, num. 1042,
cited in Spelman, voc. Albanus. See Au

of the Anglo-Saxons. LL. Edw. Conf. c.
35. The word itself is derived from the

baine, Droit d’aubaine.

Saxon ealderman or ealdorman, compound
Gd.

Of

Sax.

0Clld€T,

(GP.

rrpauﬁu.-spas, Lat.

senior,) and man; literally, an elder man.
‘The word ealder was also used as a sub
stantive, like the modern elder, and was

sometimes employed as synonymous with
ealderman, but it was generally used as de
scriptive of age, rather than oiﬁce. Spel
man. Ealderman, (aldermannus,) on the
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other hand, was employed to denote oﬂice supposed by most writers to be the same
or rank, and not age.

Vocabantur alder with the earl, eorle, (c0mes,) or schireman,
manni, non propler wtalem, sed propler sa (qq. v.) 1 Bl. Com. 116. C0. Litt. 168a.
pientiam et diynilatem, cum quidem adoles Gilb. C. Pleas, Introd. 1 Reeves’ Hist.
centes essenl, juris periti tamen, el super lwc Eng. Law, 6, 7. 1 Spenee’s Chancery, 58,
ezperti ; they were called aldermen, not on

59.

Spelman inclines to the opinion that

account of their age, but on account of he occupied a middle rank between the
their wisdom and dignity; for they m' ht earl and viscount. He presided in the
be young men, provided they were skilﬁed county court, or schiremote, the bishop sit
in the law, and ossessed of the requisite ting with him as an associate. Spelman,
experience. L . Edw. Conf. c. 35. C0. voc. Aldermannus. See Comes, Earl.
Litl. 168 a. See Ealderman. The title,
ALDERMANNUS CIVITATIS VEL
however, was not used to designate any BURGI. L. Lat. Alderman of a city or
particular oﬁice, but was applied to oﬁicers borough, from which the modern oﬁiee of
of various grades, from the highest to the alderman has been derived. T. Raym.
lowest. It was used in the ﬁrst place in a 435, 437. London appears to have had
general sense, to denote any superior oili aldermen from time immemorial. Pal
cer or magistrate, (pro oeniore vel superiori yrave’s Rise, &e. eel. 1 Spence’s Chance
in quavia prwfectura,) and in this sense was ry, 56, note. According to Spclman,there
applied to a prince, archbishop, bishop, were no distinct officers of this rank before
duke and earl. Spel-man. It was also the reign of Richard I. Spelman, voc.
used in a stricter sense, to denote certain ,Aldermannw.
particular oﬁicers or magistrates of both
ALDERMANNUS HUNDREDI SEU
general and limited jurisdiction, such as WAPENTACHII. L. Lat. Alderman
the alderman of all England, (ulrjermannus of a hundred or wapcntake. Spelman,
totius Anylia2;) the king's alderman, (al voc. Aldermannus.
dermannua regis ;) the alderman of a coun
ALDERMANRIA. L. Lat. In old re
ty. (aldermannus co1nitatrls ;) of a city, (ci cords. Aldermanry ; aldcrmanship; the of
oilatis ;) of a borough, (burgi ;) of a cas ﬁee of an alderman. Chart. Civil. London,
tle, (oastelli ;) and of a hundred or wapen 22 Nov. 50 Edw. III.
ALDIUS. L. Lat. In old European
tahc, (hundredi sive wapenlachii.) Id.
law. A freed-man, (slalu liber, libertus
See iqfra.
ALDERMANNUS. L. Lat. In old cum. impositione operarum factus.) Gloss.
English law. An alderman. Spelman. Vet. apud Lindenbrog. Spelman.
Aldia. A female born of afree mother.
Chart. Civil. London, 22 1V0v. 50 Edw.
III. Consiliarii, alias aldermanni; coun LL. Longob. lib. 1, tit. 30, l. 5.
Aldiones. Sons or children of a freed
sellers, otherwise aldermen. T. Raym. 435.
ALDERMANN US TOTI US ANGLI/E. man, (aldius? \Nords of frequent occur
L. Lat. Alderman of all England. An oili rence 1n the awe of the Lombards. Spel
cer among the Anglo-Saxons, supposed by man.
ALE. L. Fr. Gone. Clerement ale ,
Spclman to be the same with the chief jus
ticiary of England in later times. Spel clearly gone. Dyer, 32, (Fr. ed.) See
man, voc. Aldermannus. See Capilalia Aler.
ALE CONNER. [L. Lat. yustator cer
juatitiarius.
ALDERMANNUS REGIS. L. Lat. visiw. In English law. An ale taster;
Sax. cyninges ealdormam] The king’s al an o cer anciently appointed in every
erman. A high judicial oﬂicer among the court leet, and sworn to examine and assay
Anglo-Saxons, supposed by Spelman not the beer and ale, and to take care that they

to have had a permanent authority, but to

were good and wholesome, and sold at

have acted under an occasional commission
from the king, (per oocasionem delegatus,)
to administer justice in particular districts,
like the missus dominicus, (q. v.) of the old

proper prices, according to the assise.‘lr
Termes de la Ley. Cowell. Ale-tasters
are still annually chosen and sworn in
1 many parts of England, in compliance

continental law, or the modern justice of with charters or ancient customs, though
assise.

Spelman, voc. Aldermannue.

the duties of the office are fallen into dis

ALDERMANNUS COMITATUS. L. use. P. Cyclopedia, voc. Ale. 1 C1-abb’s
Lat. Alderman of the county. An oili Real Prop. 501, § 647. The ale conners
cer of high distinction among the Saxons, in London are inspectors of measures in
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‘ public houses. Wharton’s Lee. The same the water, in which the accused dipped his
title was given to officers who examined arm up to the elbow. Cowell. Spelman,
and weighed loaves of bread, to see whether voc. O1-dalium.

they were of due weight.

1 Wile. 248.

See Assize.

ALGO. Span. In Spanish law. Pro
perty. Wkile’s .Nov. Recap. b. 1, t-it. 5.

ALEA. Lat. In the civil law. A game c. 3, 4.
of chance or hazard. Dig. 11. 5. 1. See
AI?IA ENORMIA. L. Lat. In plead
ing. Other wrongs. \Vords used in the
God. 3. 43.
ALEATOR. Lat. [from alea, q. v.] In old declarations, in actions of trespass,
the civil law. A gamester; one who plays which, after stating the particular trespass

at games of hazard.

Dig. 11. 5.

God.

complained of, c0ncluded,—“Et alia enor

mia ei intalil,” &c. Towns. Pl. 420, 421.
ALEATORY CONTRACT. [Fr. cow This has been literally retained in the mo
trat aléatoire ; from Lat. alea, hazard] In dern forms, (“ and other wrongs to the said
the civil law. A hazardous contract; a plaintitf then and there did,” &c.,) the em
contract of hazard. A mutual agreement, phatic words of the Latin being, as usual,
the effects of which, with respect both to employed to designate the clause. 1 Chill.
the advantages and losses, whether to all Pl. 397, 398. Comb. 357, 358. See Enor
the parties or to one or more of them, de mia, Enormis.
ALIANCE, Aliaunce, Alience. L. Fr.
pend on an uncertain event. Civil Code
of Louisiana, art. 2951. The contract of Confederacy; allegation; allegiance. Kel
insurance is of this description. Pothier, ham. See Alliance.
ALIAS. Lat. In practice. Otherwise.
Oblig. part 1, ch. 1, sect. 1, art. 2.
ALEGER. L. Fr. To relieve, case,re See Alias dictas.
dress. Alegge ,' relieved, eased, redressed.
At another time; on another occasion;
formerly; before. A word used in the
Kelham.
ALEPIMAN. In old records. A slave, Latin forms of English writs from a very
(mancipium.) Spelman.
early eriod, in cases where a writ of the
ALER, Aller. L. Fr. To go. Keilw. same ind had been issued before, referring
3. T. Jan. 139. Alera; he shall go. to such writ. Prwcipimus tibi, sicut alias
Ditt. sect. 201. Alant; going. Id. sect. tibi prawpimus, &c. Brad. fol. 74 h.
240. Ala; went. Dyer, 5. Ale; gone. 441 a. Reg. Orig. 65, etpassim. 1 Reeves’
Hist. Eng. Law, 485. This clause has
Litt. sect. 455.
ALER A DIEU. L. Fr. In old prac been literall translated in the En lish
tice. To be dismissed from court; to go forms; (“ e command you, as we
ve
quit. Literally, “to go to God.” Ales a before commanded you,”) and constitutes
3. 43.

dieu sans jam;

0 quit without day. an essential part of the modern writs of

Yearb. H. 2 Edw. II. 6. Alez adeu. T. capiaa ad reepondendum,
facias, capias
5 Edw. II. 173. Alez a dieu tanques al ad aatiafaciendum, and other writs, where
quart jour ; o quit until the fourth day. a writ of the same description has been
M. 4 Edw. II . 12. Adeu sanzjoar ; quit previously issued without effect, and re
without day. H. 3 Edw. II. 75.
turned by the sheriff or other oﬂicer; the
ALER SANS JOUR. L. Fr. [L. Lat. new or second writ being commonly termed
ire sine die] In old practice. To go with an alias writ, (anciently, a sicut alias writ,)
out day; to be dismissed from court with and the distinctive clause above given, the
out further day assigned for appearance, or alias clause. 3 Bl. Com. 283. 1 Tidd’s
without any continuance to any certain P1‘. 128. 1 Archb. P1‘. 292. See Sicut
day; to be ﬁnally dismissed or discharged. alias.
Cowell. Litt. sect. 201. (70. Litt. 134 b.
ALIAS DICTUS, or ALIAS. L. Lat.
In practice. Otherwise called; otherwise.
See Eat inde sine die.

ALEU.

Fr.

In French feudal law. A term used in legal proceedings, to denote
a second or further description of a person

An allodial estate, as distinguished from a
feudal estate or beneﬁce; (heritage ; la pro
priété de l’héritage.2 Gugot, Inst. Feodal.
c. 28, s. 2. See A leu.
ALFET. [Sax. alfazth, from wlan, to

who has one by two or more different
names.
us, if the same person is known
by the name of John Brown as well as the
name of John Smith, he is described in
In the ordeal by civil and criminal pleadings, and in legal

heat, and feet, a vessel.]
boiling water, was the cauldron containing language generally, as John Smith, other
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wise called (alias dictus, or alias,) John

Brown; and such second name is called Bacon, “such a one as is born under the

his alias. Archb. Grim. Pl. 28. Dyer, obcisance of such a king or state as is con
50 b. IVharlon’s Am. Grim. Law, 67, 68. federate with the king of England, or at
A similar expression is used in describing least not in war with him.” Bacon’s Arg.
a defendant when sued on an instrument Case of the Postnati of Scotland, Works,
in which he is described by a name differ iv. 827. See Dyer, 2 b. Baa. Abr.
ent from his ordinary or real name. Jacob. Aliens, D.
ALIBI. Lat. In criminal law. Else
ALIEN ENEMY. In international law.
where; in another place. A term used to An alien who is the subject or citizen of
express that mode of defence to a criminal some hostile state or power." Sec Dyer,
prosecution, where the party accused, in 2 b. Co. Litl. 129 b. A person who, by
order to prove that he could not have com reason of owing a permanent or tempo
mitted the crime with which he is charged, rary allegiance to a hostile power, be
offers evidence to show that he was in an comes, in time of war, impressed with the
other place at the time ; which is termed set character of an enemy, and, as such, is dis
ting up an alibi. Tomlins. Fostcr’s Crown abled from suing in the courts of the ad
Law, 368.
Wills on Circumsl. Evid. 115. verse belligerent.* See 1 Kent’s Com. 74-.
This term is of great antiquity in English , 2 Id. 63. 10 Johns. R. 183. See the Act

law, and is used by Bracton in describing of Congress respecting alien enemies, July
the proceedings on criminal appeals, in

precisely its modern sense and application.
Si appellatus doeere poteril—se eadem die.
fuiese alibi, ila quad nullo modo prwsumi
posse! contra ipsum, quod interesse posse!
lalifacto, tali die, propter locum ita remo
lum, quad hoc esset impossibile, lune cadzl
intenlio appellantia; if the a pellee (the
accused) can show that on the same day

6, 1798.
*,,"‘ Lord Bacon has deﬁned an alien en
emy, in the view of the law of England, to

be such a one as is born under the obei
sance of such a king or state as is in hos
tility with the king of England.
lase of
the Postnati of Scotland, Bac0n’s Works,
iv. 327. The mere circumstance of birth,
however, is not now held to be of itself
he was elsewhere, so that it can in no man suﬂicient to give the character of an alien
ner be presumed against him that he could cnem . Dorm'cil or residence more fre

have been present at the commission of the quent y has this effect, and alien enemies
act on the day stated, it being) impossible, resident in the country ma sue and be
on account of the distance etween the sued as in time of peace. T e lawful resi
laces, then the complaint of the appellant dence does, pro hac vice, relieve the alien
the accuser) abatcs, or falls to the ground. from the character of an enemy, and enti- ,
tles his person and property to rotection.
rart. fol. 140 a.
ALIEN. [Lat alienigena; L. Fr. alien 2 Kent’: Com. 63, citing 1 Ld. aym. 282.
nee ,' from alienua, q. v.] A stranger 2 Anal. 462. 10 Johns. R. 69. 6 Binn.
born; a person born in another or foreign R. 241. On the other hand, a citizen may
country, as distinguished from a native or ‘ acquire a hostile character by his resi
natural-born subject or citizen. In Eng dence, for commercial purposes, in the ene
lish law, one born out of the ligianee or my’s country, or, without such residence,
allegiance of the king. Litt. sect. 198. by simply connecting himself with a com-'
C0. Lilt. 129 a. 7 Co. 31. 1 Bl. Com. mercial house in the enemy’s country, in
366, 373. 2 Steph. Com. 426-429. See time of war, or by continuing during the
Stat. 7 d~ 8 Vict. c. 66. Called “a legalg war such a connection formed in time of
peace. 1 Kent’: Com. 73—75. Bae. Abr.
term.” Anal. 468.
D. Wheeler, J. 5 Texas R. 240.
In American law. One born out of the 'Aliens,
,
jurisdiction of the United States. 2 Kenl’s The rule indeed is now expressly settled,
Com. 50. See United States Digest, Alien. that, for all commercial purposes, the dom
Alien and foreigner are synonymous terms. . icil of the party, without reference to the
place of birth, becomes the test of national
1 Peters’ R. 343. See Foreigner.
ALIEN AMY. L. Fr. In interna character. 1 Kent’: Com. 75.
tional law. Alien friend. An alien who
There is a distinction between a perma
is the subject or citizen of some friendly) nent and a temporary alien enemy. A man
power or state.* An alien “in league;” a‘ is said to be permanently an alien enemy,

subject to one that is in league with the when he owes a permanent allegiance to
6
Vol. I.
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ALIENATE. [Lat. alienare, q. v.] To
the adverse belligerent; and his hostility
is commensurate in point of time with his convey or transfer; the same as to alum,
country’s quarrel. But he who does not which is the more common word in Eng
owe a permanent allegiance to the enemy, lish and American law. See To alien.
is an enemy only during the existence “ Sell, alienate and dispone” are the formal
and continuance of certain circumstances. words of transfer in Scotch conveyances of
heritable property. Bell’s Diet. voc. Alien
Id. 73.
The plea of “alien enemy” is called in ation. See 3 Bell’: Appeal Cases, 100,
the books “an odious plea,” and the rule 121, 125.
is that it is not to be favored by intendment.
ALIENATIO. Lat. [from alienare, q. v.
Kent, C. J. 10 Johns. R. 71, 72. 25 Eng. Gr. |‘.nroir,a|;.] In the civil and feudal law.
Law d: Eq. R. 334.
The transfer of the ownership of a thing
To ALIEN or ALIENE. [L. Fr. aliener; to another; alienation. Inst. 2. 8. pr.
Lat. alienare, from alienus, another’s.] To Dig. 50. 16. 67. Feud. bib. 1, tit. 13.
make a thing another man’s, (alienum fa Lib. 2, titt. 52, 55. An im lied transfer by
cere;) to convey or transfer the property of prescription, or usucapion, usucapio.) Dig.
a thmg to another; to alienate. Usually 50. 16. 28. See,Alienare. In the seventh
applied to the transfer of lands and tene novel of Justinian, the Gr. £m“",m is de
ments. Uo. Litt. 118 b. Termes de la clared to include sale, gift, exchange and
Leg/.
Cowell. See Alienare, Alienus, perpetual lease or emphyteusis. ]Vov.
Transfer.
7, c. 1.
ALIENAGE. The condition or state
The transferring, or granting of a right.
of an alien. 11 Johns. R. 418. See God. 4. 51. 7. 1 Mackeld. Uiv. Law, 179,
Alienism.
§ 185. Abalienatio (q. v.) was sometimes
ALIENARE. Lat. [from alienus, an used.
other’s; Gr. llnronix-.1 In the civil and
In the common law. Alienation or con
common law. To alien, or alienate; to veyance, especially of real property. Stat.
make another’s, (alienum facere;) to trans Marlbr. c. 30. Bract. f0. 46. Iniquum
fer to another, (in alium tranqferre.) Inst. est ingenuis hominibus non c-sac lihcram
2. 1. -'40. Id. 2. 8. pr. et seq. In the civil rerum suarum alienationem. It is unjust
law it implied delivery of possession. Cor that freemen should not have the free dis
poralis res—a domino tradita, alienatur; a posal of their own property. 00. Litt.
corporeal thing—when delivered by the 223 a. 4 Kmt’s Com. 131.
owner, is aliened. Inst. 2. 1. 40. Alien
Alienatio lioet prohibeatur, conscnsu tamen
atum non proprié dicitur quod adhuc in omnium in quorum iavorem prohibits est,
dominio venditoris manet, venditum tamen ])0lt§l fieri. Though alienation be prohib
recte dicetur; a thing which still remains ited, yet, by the consent of all in whose
in the ownership, or under the control of favor the prohibition is, it can be made.
the seller, is not properly said to be alien 00. Liu. 98.
ed, though it may be said to be sold. Dig.
Alienatio rci pnrfertur jnri accrcscendi.
50. 16. 67. Non alienat qui duntazatomit Alienation of a thing [subject of property]
tit possessionem ; he does not alienate who is preferred to the right of survivorship.
omits to give possession. Dig. 50. 17. Co. Litt. 185 a. Bro0m’s Max. [330.]
119. The term occurs also in feudal law.
ALIENATION. Lat. alienatio, q. v.]
Feud. L-ib. 1, tit. 13. Id. lib. 2, titt. 3, Transfer to another, in alium); the act of
making a thing another’s, (alienum); con
9, 55.
In the common law, this term is con veyance, particularly of real estate, com
ﬁned to real property. Bract. fol. 29 a. prising any method wherein estates are
In feodo alienavit; he aliened in fee. Reg. voluntarily resigned by one man and ac
Orig. 144 b. Co. Litt. 118 b. But see cepted by another. 2 Bl. Com. 287.
I/itt. sect. 177. According to Lord Coke, 1 Steph. Com. 433. 2 C1-abb’s Real Prop.
tranqfcrrc is a more general word than 1050, § 2437. Bell’s Diet. A conveyance
alienarc; for alienare is regularly intended by way of mortgage is not an alienation.

of the act of the party; but lransferre

1 C'omstock’s R. 290, 294.

comprehcnds also acts in law, as deseents,
“Title by alienation” constitutes one of
escheats and the like. 2 Inst. 406. See the most important and extensive heads of
Transferre. The civilians, however, treat the common law. 2 Bl. Com. chaps.
them as convertible terms.
19-23.

(83)

ALI

ALI

’*,,’* The act or process of alienation is, born, (alien nee.) Archb. Civ. Plead. b. 1,
part 4, ch. 7, sect. 1.

in strictness, compounded of the two acts

of divesting one’s self of the property in
tended to be conveyed, and of vesting such
property in another. The former of these
is very signiﬁcantly expressed by the Gr.
I-raomaw, which is used in the Novels of

ALIENUS. Lat. [from alius,another.]
In civil and old English law. Another’s;
belonging to another; the property of
another. Alienus homo; another’s man,
or slave. Inst. 4. 3. pr. See Brissonius.
Justinian, and signiﬁes literally, “ a making Aliena res; another’s property. Brad. fol.
from,” “a passing out of ” a person, with 13.1» Sic utere tuo ut alienum non lmlas.
out any reference to an alienee. The latter Use your own property, or exercise your
is as signiﬁcantly and exclusively expressed own ri ht, so as not to injure another‘s.
by the Lat. alienatio, in which the idea of 1 Bl. om. 306. 3 Id. 217.
an alienec is the only one conveyed. But
Of another; done by another; the act
as these acts, (in the case of all direct and

absolute conveyanccs,) arc, in fact, simulta

of another. Ncmo punitur pro alieno dc
licto. No one is (should be) punished for

neous, and to all intents one, and as the lat the crime of another.
Wingate’s Max.
ter includes the former, and cannot exist 336, max. 87.
without it, the word alienatio and its deri
Of another country; an alien. Sec
vatives have very properly been employed Alien, Alienigena.
to express the act of transfer, with all the
ALIMENT. from Lat. alimentum, ali
ideas which go to make up the meaning of menta, qq. v.] n Scotch law. Support;
maintenance; a fund of maintenance.
the word.
ALIENCE, Aliaunce. L. Fr. Confed Bell’s Diet. Sometimes called alimony.
eracy: combination. L. Fr. Dict.
To ALIMENT. In Scotch law. To
ALIENE. To transfer, or convey. 2 support or maintain. “Parents and chil
dren are reciprocally bound to aliment each
Bl. Com. 290.
ALIENEE. L. Fr. and Eng. A pur other.” Bell’s Diet.
ALIMENTA. Lat. [sing. alimentum,
chaser. Kelkam.
ALIENER. L. Fr. To alien; to con from alere, to sustain or support] In the
civil law. Aliments; means of support,
vey or sell. L. Fr. Diet.

ALIENI GENERIS.' Lat. Of another including food, (cibar-1'a,) clothing, (vesti
tus,) and habitation, (habitatio.) Dig. 34.
lrind. 3 P. lVma. 247.
ALIENI JURIS. Lat. In the civil 1. 6.
law. Sub'ect to the power or authority of
ALIMONY. [Lat-. alimonia, from alerc,
another, alieno juri subjectus); as of a to nourish, or support] Nourishment;
parent, master or guardian. Inst. 1. 8. support or maintenance. An allowance
Dig. 1. 6. 1. Brad. fol. 6 a. 1 Mackeld. made to a wife out of the husband’s estate,

Uiv. Law, 130, § 120.

The opposite of for her maintenance, either during a matri

aua'jun'r, (q. v.)
ALIENIGENA. Lat. [from alienus, of
another place, and gignere, to bear; L. Fr.
alien ne: the opposite of indigena, Fr.
deins
In old English law. One born
abroad; an alien born; an alien. Bract.
fol. 427 b. Alienigerza est alience gentis,

monial suit, or at its termination, where
she has proved herself entitled to a sepa
rate maintenance. That proportion of the
husband's estate which the wife sues, in
the ecclesiastical court-, or court of c uity,
to have allowed her for her present su sist

ence and livelihood, according to law, upon
am alience ligeantiaz, qui etiam. dicitur per any such separation from her husband as
egrinus, alienus, ezoticus, eztraneus ; an is not caused by her own elopement or

alien born is one of another nation or alle

adultery.‘

giance, who is also called a foreigner, an

In causes between husband and wife, on

alien, one from without or abroad, a stran
ger. 7 Co. 31.

the principle that the whole property is
supposed by law to be vested in the hus

ALIENISM.

Shelford,1l[arr. ¢£' Div. 586.

The state, condition or band, he is in most cases obliged by law to
2 Kent’s Com. 56, pay the expenses on both sides, and to

character of an alien.

64, 69.

allow the wife alimony during the suit.
1 Bl. Com. 441. 3 Id. 94.
2 Steph. Com. 312. 2 Kent’: Com. 99,
alien born. Kelham.
In pleading. The plea of alienage, or 128. This allowance is sometimes called
that the plaintilf in an action is an alien in the old law, the wife’s estover, or uto
ALIENNEE, Alien-nee.

L.Fr.

An Id. ibid.

ALI
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wars. 1 Bl. Com. 441. Cowell. See to he in possession is another thing. Hob.
163. Brunt. fol. 206.
Estovers.
ALIO INTUITU. Lat. In a diﬁ'erent
Aliud est celare, aliud tacere. To conceal
view; under a different aspect. 4 Rob. is one thing; to be silent is another thing.
Lord Mansﬁeld, 3 Burr. 1905, 1910. See
Adm. R. .151.
With another view or object. Lord Concealment.
Ellenborough, 7 East, 558. Id. 6 M. ti‘ S.
Aliud est vendere, aliud vendcnti consen
til't. To sell is one thing; to consent to a
234.
ALIQUALITER. L. Lat-. In any way. sale [seller] is another thing. Dig. 50.
Litt. sect. 226.
ALIQUID.

what.

17. 160.
Lat.

Something; some

Aliud est dhtinctio, aliud scparatio.

Dis

Aliquid conceditur no injuria rema tinction is one thing; separation is another.

ncat impunitu, quod alias non concedmtur.
Something is [will be] conceded, to pre
vent a wrong remaining unredressed, which
otherwise would not be conceded. (Jo.
I/itt. 197 b.
ALIQUID POSSESSIONIS ET (or
SED) NIHIL JURIS. L. Lat. Some

“It is one thing to make things distinct,
another thing to make them separable.”
Bac0n’s Arg. Case of Postnati of Scot
land, Works, iv. 351.

ALIUD EXAMEN. Lat. A diiferent
or foreign 1node of trial. 1 Hale’s Hist.
Com. Law, 38, [30.]
what of possession, and nothing of right,
ALIUNDE. Lat. From another source
[but no right] A phrase used by Bracton or quarter. Lord Ellenborough, 2 East,
to describe that kind of possession which 563.
a person might have of a thing as a guar
ALL. [Lat. omnia, totus.] A word of
dian, creditor, or the like; and also that constant occurrence in deeds, wills and

kind of possession which was granted for other instruments, and which, especially in
a term of years, where nothing could be wills, has been made the subject of repeat
demanded but the usufruct~ Brart. fol. ed construction by the courts. 1 Vernon,
3, 340. 3 P. Wma. 56. 1 Han-. J: Mc
39 a, 160 3.
ALIQUIS. Lat. One; a person. All H. 301. Often carelessly used in written quis non debet csse judex in propria causu instruments, and requiring to be qualiﬁed
(llllill non potest esso judcx ct pars.) One and limited to the subject matter. 15
ought not to be a judge in his own cause, Georgia R. 518. See the examples infra.
“ All my estate,” in a will, has been held
because he cannot be a judge and party
both. 00. Litt. 141 a. Broom’s lllaz. to carry a fee. 6 Mod. 106, 110. 8 Veseg,
Jr. 604. Shaw, C. J. 6 Mctcalfs R. 325,
[s5.]
ALITER. Lat. Otherwise. A term citing 18 Pick. R. 537; 4 Kent’s Com. 535.
often used in the reports. Latch, 108. “It The words “ all his estate,” will pass every
has been held aliter ever since.” Holt, C. thing a man has; but if the word “ all "’ is

J. 12 Mod. 1.

coupled with the word “ personal," ora

Aliter puniuntur ea: eisciem factionibus,
[facin0ribu.s, Dig. 48. 19. 16. 3.] ser/vi
quam. liberi ; et aliter gut quidem aliquid
[quid, Dig.] in dominum parcntcmve com

local description, then the gift will pass only
personalty, or the speciﬁc estate particular
ly described. Lord Mansﬁeld, C. J. Cowp.
299, 306. The question whether the

nziserit, [aux-us est, Dz'g.] q-uam in extra words “all my estate and effects” will in
neum ,' in ma-gistratum quam in privatum ,
slaves are punished diﬁ'erently, for the same
actions, [crimes,] from freemen; and one
who offends against a master or parent,
differently from one who does the like
against a stranger; and one who oifends

cludc a real estate or not, depends, ﬁrst,

upon the immediate context of the will;
secondly, upon the general form and
scheme of the will, as demonstrating the
intention.

Lord Eldon, C. 9 Veseg, Jr.

137, 142.

ainst a magistrate, differently from one
“ All my estate whatsoever,” in a will,
2510 injures a private individual. Bract. comprehends all that the devisor has, real
fol. 105 a. 3 Inst. 220. This is a quota or personal. Com. 337.
tion from the Digests, with the variations
“ All my estate, real and personal, what
soever,” carries a fee, although immediate
noted.
ALIUD. Lat. Another; one thin — ly followed by words descriptive of local
another thing. Aliud est possidere, aiud situation; as, “that is to say, my land,
ease in possessions. To possess is one thing; houses, and all the other buildings situate
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7 Taunt. 35, citing 8 Term R. matter, e. g. conﬁned to all business neces

sary for the receipt of money. 9 Bing.
“All the estate, both real and person 608. I Taunt. 356. 8 Wendell’s R. 498.
al,” to which the grantor is “entitled, in The largest powers must be construed with
law or equity, in possession, remainder or reference to the subject matter. Id. ibid.
reversion,” passes the grantor’s whole es
ALL FOURS. A case is said to go upon
tate. 3 Grattarfs R. 518.
all fours, when it is exactly similar in its
“ All my personal estate,” in a will, was circumstances to the case in support of
held to be confined to such part only as which it is quoted; or when it is exactly
should not be otherwise disposed of. 9 in point. See Currit quatuo-r pedibus.
wALLANERLIE, Allenarly. So.
In
Mod. 93.
“ All my temporal estate,” construed. 3 Stotch law and conveyancing. Only; exclu
sively. Skene de Verb. Sign. voc. I/igeantia.
P. Wms. 295.
“ All my property, both personal and 3 How. St. Trials, 699. An important

64.

real, forever,’ passes a fee.

,

11 East, 518. word of limitation;

“ All and every my property,” is as com
rehensive as “ all Iam worth.” Lord Ellen
borough, 14 East, 370. See infra. A
devise of “all my property,” certain de
scribed portions excepted, is a general de
vise. 4 Maryland Ch. Dec. 484.
“All my property of every description,”
in a will, passes not only tangible proper

commented on in

Macintosh 1/. Gordon, 4 Bell’s Appeal
Cases, 1l9—124.

ALLEGARE. Lat. To allege or state;
to bring forward, or set up, as a claim or de
fence. Allegans ; alleging. Allegatum,
allegata; alleged.
Allegaus contraria non est audiendus
One alleging contrary or contradictory

ty, but moneys, stocks, bonds and choses

things [whose statements contradict each

in action. 2 Jones’ Eq. R. 75.
“_All my real property,” in a will, has
been held to import the same as “ all my
estate.” 18 Vesey, Jr. 193.
“ All my lands” passes a fee. 1 Wash.

other,] is not to be heard.

Jenlc. Cent. 16.

4 Inst. 279.

Applied to the statements

of a witness. 4 Inst. ub. sup. And see
B1-o0m’s Max. [l27.1
Allegana suam turmtudiuem non cat audi
tlldlls. One who alleges his own infamy
Va. R. [96,] 126.
“All my personal property, of every is not to be heard. 4 Inst. 279.
name or nature,” includes ehoscs in action.
Allegarl non dcbuit quod probatnm non
Itltﬂll. That ought not to be alleged.
28 Vermont R. 26, 27, 31.
“All my notes,” in a will, held to in which if proved is not relevant. 1 Chan.
clude bonds. 2 Devereur’ Eq. R. 488, 496. Cats. 45.
“ All I am worth,” without other words
ALLEGATA ET PROBATA. L. Lat.
to control them, ass real as well as per Things alleged, and things proved; allega
tions and proofs. It is a general rule of
sonal estate. 1 r0. 0'. C. 437.
“Alll am possessed of,” in a will, con evidence that the alleyata and probata
must agree. A party is not allowed to
strued. 5 Vesey, Jr. 811, 816.
“ All debts due to me,” and “ whatever state one case, and make out a different one

debts may be due to me,” in a will, pass a by proof. Baldwin, J. 10 Peters’ R. 177,
bill of exchange, and a balance of cash at 209. 1 Greenl. Evid.§ 51. Story, J. 2
a banker’s. 1 Merivale, 541, note. See Samner’s R. 206, 209. “ The cause must
stand before the court to be heard swun
3 Id. 434.
“ All demands,” in a submission to arbi dum. allegata et probata.” Id. ibid.
ALLEGATION. [Lat. allegatio, from
tration, held to include questions concern
ing real as well as personal property. 2 alleyare, q. v.] In the common law. State
ment or pleading. Staph. Plead. 1, 123.
Cdim’ R. 320. 15 Johns. R. 197.
“ All claims and demands whatsoever,” 124.

in a release, held to be restricted to the

subject matter of the release.
Ch. R. 34.

A release of “all demands ”1 plea, &c.

will not release a rent before it is due.

Show. 90.

The statement of fact, or pleading of a

1 Edwards’ party to an action; such as a declaration,
2

Id. 23, 59.

A statement in a particular pleading.

Nor will it bar a future duty. Id. passim.

ALLEGATION. In English ecclesias
“ All business," in a power or authority, tical law. The pleading or statement of a
construed with reference to the subject party in a cause; an additional or supple
2 Mod. 281.

ALL
mentary pleading.
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1 Bro. Civ. Law, 471,

473. 3 Bl. Com. 100.
A species of pleading, used generally in
propounding or contesting a will, claiming
an mterest in an intestate’s effects, due. 4
Chitt. Gen. Pr. 166.
An allegation of faculties is an allega
tion given in by a wife claiming alimony,
stating the property of the husband. Shel
ford, Marr. J’: Div. 587.
ALLEGATION OF DIMINUTION.
See Diminulion.
ALLEGIANCE, Ligeance. [L. Lat. al
ligeantia, from alligare, to bind to ; ligean
tia, from ligius, qq. v.] The tie or bond

(ligamen,) of ﬁdelity and obedience, by

ALL
ALLEVIARE.

L. Lat.

In old records.

To levy or pay an accustonied ﬁne or com

position.

Cowell. To redeem by such

payment.‘
ALLEU, Aleu, Allieu, Alieu. Fr. [L.
Lat. alodum-, allodium, q. v.] In French
law. An allodial estate, as distinguished
from a ﬁef. Esprit des Lois, liv. 31, c. 8.
Kelham. See Aleu.
ALLIANCE, Aliance, Aliencc. L. Fr.
Confederacy; allegation; allegiance. Kel
ham. L. Fr. Diet.

ALLIANCE. Fr. and Eng. [from Fr.
allier, to tie or bind to.] A binding to
gcther; union between two or more.
In international law. An union be

which native-born subjects or citizens are tween two nations, or among several, eon
bound to their sovereign, government or tracted by compact, treaty or league.‘
country, in return for the protection afford
ed them.’* 1 Bl. Com. 366. 4 Id. 74.
Hale’s Anal. sect. xiii. 2 Staph. Com.
420. 2 Kent’s Com. 39, et seq. See Na
tural allegiance, Local allegiance, Expatri
ation.
In England, allegiance is of feudal ori
gin, being formerly sworn to the sovereign
as lord aramount or liege lord of the
realm.
t was an exalted species of fealty,
and the oaths of fealty and allegiance were
once couched in almost the same terms. 1
Bl. Com. 367. The oath of fealty is call
ed by Blackstone the parent of the oath of
allegiance. 2 Id. 53. In the United
States, allegiance is not used in the feudal
sense, arising out of the doctrine of ten
ure. 2 Hill’s (S. Car.) R. 1. 2 Kent’s
Com. 44, note. And see 1 C'omst0ck’s R. 173.
ALLEGIANCE, Allcggcanee. L. Fr.
[from alleger, to lessen.] Alleviation; re
lief; redress. Kelham.
ALLEGIARE. L. Lat. [from ad,by, and
let, law.] In Saxon law. To clear one’s
self according to law, (juzta normam legis
se exeusare ;) to exculpate one’s self by
taking an oath, (sacramento inteqoosito se
culpa eximere ;) to wage one’s law, (legem
vadiare.) Spelman. See Lear, Leg gagcr,
Wager of law.
ALLER,Aler. L. Fr. To go. Allera

Webster.
ALLISION. Lat. allisio, from allidere,
to dash against5 In maritime law. A
striking against; the running of one ves
sel against another; sometimes distinguish
ed from collision, which is the running of
two vessels 8. ainst each other, ora striking
together. J%cobsen’s Sea Laws, 326,_and

note.

See Collision.

ALLOCARE. L. Lat. In old practice.
To allow. C'umaliquis—peta-t quad justi
tiarii eam [ezceptionem] allocent, quam
si allocare noluerint, &c.; where a party
prays that the justices shall allow his
exception, which if they refuse to allow,

&c. Stat. Westm. 2, c. 31.
ALLOCATIO. L. Lat. [from allocare,
q. v.] In old practice. An allocation, or
allowance. Mem. in Scacc. H. 22 Edw. I.
Towns. Pl. 27. See Allocation.

ALLOCATION.

[L. Lat. allocatia]

An allowance made upon an aceountin
the English exchequer. Cowell.
ALLOCATIONE FACIENDA.
See
De allocatione faeienda.

ALLOCATUR. L. Lat. [from allocare,
to allow.]

In practice.

It is allowed. A

term used, (when the proceedings were in

Latin,) to express the allowance of a thing
or proceeding, by a court, judge or judi
cial oﬁicer.'* Now applied, in England, to
large ,' to go at large. Yearb. M. 7 the certiﬁcate given by the master, on tax
ing a bill of costs, showing the amount
Hen. VI. 9.
ALLER A DIEU. L. Fr. Inold Eng taxed, or allowed. 1 Tidd’s Pracl. 337,
lish practice. To be dismissed from 500.

court; to go quit.

Pu-rq’ le plaintif ne

Used also to denote the allowance of a

prist rien, dre. El le defendant allaaDieu. writ or order by a judge, which is gene
Wherefore the plaintiff took nothing, &e. rally donc by the judge’s endorsing the
And the defendant went without day. word “allowed,” and signing his name.
Yearb. M. 8 Hen. VI. 36.
Used also in the earlier reports, to de
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note the concession of a point by a court they constituted the whole of his gain or
on argument; though the term conces booty. Stephen’s Lect. 51.
eum (q. v.) is more frequently employed
ALLOIGNER, Alligncr, Alla;/ner, Alyc
for this purpose. Sed non allocatur, (but ner. L. Fr. To remove to a. distance; to
it is not allowed,) is a common ex carry away; to put 01? or delay; to eloign.
pression.
Kelham. Avoit alloign’ lea av’s ; had
ALLOCATUR EXIGENT. In English eloigned the beasts. Yearb. M. 8 Edw.
practice. A species of the writ of exigent, III. 45.
in the nature of an alias writ; used in the
ALLONGE. Fr. In French law. A
process of outlawry. 1 Tidcl’s Pr. 132. piece of paper annexed to a. bill or note, for
Archb. JV. Pract. 485. Sec Exigent.
the purpose of making further endorse
ALLODIAL.
. Lat. allodialis, from ments, where no room is left for that pur
alloclium, q. v.]
n the law of estates. pose on the instrument itself."‘ Story on
That which is not held of any superior; Bills, § 204.
Story on Prom. Notes,

free or independent; the opposite of feu

§ 151.

dal.‘

ALLOVVER. L. Fr. To let; to hire.
Kelham.
ALLOYNOUR, Alleg/nour. L. Fr.
One who conceals, steals or carries off a
thin rivately. Britt. c. 17.
AI UER. L. Fr. In old English law.
To allow. Santz alluer lee delais qe sont
allues par commune ley ; without allowing
the delays which are allowed by the com
mon law. Artie. sup. Chart.
ALLUVIO. Lat. [from alluere, to wash

In the feudal law, allodial estates

were distinguished from ﬁefs. Esprit des
Lois, liv. 31, c. 8. Allodial lands are
such as are free from any rent or service.
2 Bl. Com. 47, 60, 105. 3 Kent’s Com.
488, 498, 513, 514. 1 Robertson’s Charles
V. Appendix, note viii.
ALLODIUM, Alodium, Alodum, Alode.
L. Lat.

[Fr. alleu, aleu.]

In feudal law.

Free, absolute or independent ownership;
as free estate, (prwdium liberum ;) property

See 18 Pick. R. 63.

held in absolute dominion, without owing against, or upon?

any rent, fealty or service to any superior,
(nulli ecrvituti obnozium ;) every man’s
own land, held of no one, and of which he
has the absolute property.* 2 Bl. Com.
105. Spelman, voc. Aloarius. The op
posite of feudmn, (feud or ﬁet',) which
always implies tenure or service. 1 Staph.

Com. 161.

3 Kent’: Com. 448.

In the civil law.

A

gradual deposit 0 soil made by a stream
upon a piece of ground; in which case,

upon the principle of accession, (q. v.) the
proprietor of the land becomes also propri
etor of the soil deposited. 1 Mackeld.
Civ. Law, 280, § 267. Inst. 2. 1. 20.

Dig.41.1.7.1. Id. 21. 2. 64. 1. Cod.

1 Rob 7. 41.

Est alluvio imrementum latens; al
ertson’: Charles V. Appendix, note viii. luvion is an imperceptible increase. Inst.
Feud. Lib. 2, titt. 26, 54.

Sec Feudum, 2. 1. 20.

Dig. 41.1. 7.1.

Bract. f0l.9 a.

Fleta, lib. 3, c. 2, § 6.
Grot. dc. Jur.
Beneﬁcium.
The etymology of this word has been Belli, lib. 2, c. 8, § 11. It is in this re
variously given. Spelman conjectures it to spect distinguished from avulsio, or vis_ﬂu
be derived either from Sax. a, tp, :(1nd lead, minis. Inst. 2. 1. 21. See Avulsio.
*0 le; belon tgiledly
'n toaliena
the le
eo iiom
e popula
PLris,)pbeeause
one to This term has been adopted in the com
mon law under the name of allzwion, (q.
another; or from a, without, and leocl, or v.) See Per alluvionem.
ALLUVIO MARIS. Lat.
In the
lead, a vwsal; without vassalage, service
or burden. Blackstone considers it the civil and old English law. The washing
same as odh al, in the Northern languages, up of the sea; formation of soil or land
(odh, property, and at, all,) with the sylla from the sea; maritime increase. Hale’s
bles transposed, allodh ; and hence signi Anal. sect. viii. “Alluvio ma:-is is an in

' entire or absolute roperty. 2 Bl. crease of the land adjoining, by the pro
Com. 45, note (/1) Dr. obertson adopts jection of the sea, casting up and adding
Waehter’s derivation, from an, and lot, that sand and slubb to the adjoining land,
is, land obtained by lot. Hist. Charles V. whereby it is increased, and for the most
Appendix, note viii. A late writer on part by inscnsible degrees.” Hale de Jur.

French history observes that the cortex

Mar.

ars 1, c. 6.

A UVION. [Lat. alluvio, q. v.] In
or estates allotted among the Franks,
on their invasion of Gaul, were called the common law. The gradual washing

al-od:,_because, in theease of each warrior,[ up of sand and earth by a stream or the
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ALOARIUS. L. Lat. In old Euro- ‘
where none existed before; t e impercep- pe an law. The holder of an alodium, or
tible increase or gain of land from water by free estate. Domesday Book, titt. Sudscx,
this process.’* Bract. fol. 9 a. 2 Bl. ComesdeOw.Laneswiee. Spelman. See
Com. 261, 262. 3 Kenl’s Com. 428, and Alodiarius.
ALODE, Alodes, Alodis. L. Lat. In
notes. Schultes’ Aquatic Rights, 116.
.Br0om’s Mar. 71. 1 Crabb’s Real Prop. feudal law. Old forms of alodium, or allo
109, § 105. 26 Vermont R. 64, 72. See diam, (q. v.) Spelman, voc. Aloarius. 1
Angell on Tide Waters, chap. viii. and on Robertsorfs Charles V. Appendix, note viii.
ALODIARIUS, Alodarius, Aloarius.
Water Courses, eh. ii. where the subject is
considered at lar_re.
L. Lat. [from alodium, q. v.] In old Eng
ALM,Alme. .Fr. Soul. L. Fr. Diet. ilish law. The holder of an alodium, or
Kelham. Curve des almes ; having cure of free estate ; a kind of tenant in free socage.
Spelman, voc. Aloari-us. The lord of a free
souls. Yearb. T. 9 Edw. III. 14.
ALMESFEOH. Sax. In Saxon law. manor. Blounl.
ALODUM. L. Lat. In feudal law.
Alms-fee; alms-money. Otherwise called
Peter-pence, (q. v.) Cowell.
One’s own; onc’s property, ( proprium.
ALMOIGN, Almoigne, Almoin. L. Fr. Ducange, voc. Alodis. 1 Rob. Charles
Lfmm Lat. eleemosg/na, Gr. ¢'.\n,,..m;y.,.] Alms. Appendix, note viii.
ALORS. L. Fr. There; at that time;
ee Frank almoign.
ALMOXARIFAZGO. Span. InSpan in that place. L. Fr. Diet. Kelham.
ALQUONS. L. Fr. Any one. LL.
ish law. A general term, signifying both
export and import duties, as well as excise. Gill. Cong. l. 1.
ALS. In practice. A contraction of
Derived from the Arabic, and said to sig
nify the same as portorium in Latin. Alias and Alios, (others.) 1 In-st. Cl. 8.
“ALSO,” in a will, at the beginning of
Schmidl’s Cir. Law, 81, note
Id.
a distinct clause, has the sense of item,
voc. Alrno.rarifazgo.
ALNAGE, Aulnage. [Fr. aulnage, from keeping the clauses distinct. Lord Ellen
aulné, Lat. ulna, an ell.] In old English borough, 4 ill. & S. 60. Trevor, C. J. 1
law. Ell measure ; the measuring with an ell. ‘ Salk. 239. But as between two members
Stat. 17 Edw. IV. c. 5. Blount. See or parts of the same clause, it may have a
Hale de Jar. Mar. pars 3, c. 27. See Ulna. conjunctive eiiect, so as to bring the ﬁrst
A duty for measuring cloth. Brownl. part within the application of words used
in the last. 4 M. (E S. 58. See 5 East,
part 2, 301.
ALNAGER, Aulnager, Alneger. [L. 87. See Item.
Lat. ulniger, ulnatm-.i| In English law.
ALT. L. Fr. [from Lat. altus, q. v.]
A measurer by the el. A sworn public High. Kelham.
otﬁcer of the king, whose duty it was to
ALT. In Scotch practice. An abbrevia
look to the assise of woollen cloths made tion of Alter, the other ; the opposite party ;
in the country, (that is, to examine and the defender. 1 Br0um’s R. 336, note.
measure them,) and to put seals, ordained
ALT AL EWE. L. Fr. Let him go to
for that purpose, upon them, and also to the water [ordeal.] LL. Gul. Cong. 17.
collect the duty or alnage for every cloth
ALTA PRODITIO. L. Lat. In old
so sealed. Stat. 25 Edw. III. st. 4. c. 1. English law. High treason. 4 Bl. Com.
Slat. 3 Ric. II. c. 2. Cowell. Blount. 75. See High treason.
Termes de la Leg. Brownl. part 2, 301.
ALTA VIA. L. Lat. In old English
The oﬁices of searcher and rneasurer were law. A highway; the highway. 1 Salk.
afterwards separated from that of alnager, 222. Alta via regia; the king’s highway;
who continued to be merely the collector “ the king's high street.” Finch, Law, b.
of the alnage duty. Cowell. The duty 2, ch. 9.
ALTER. Lat. Another; a different
and oﬂice were both abolished by the
statute 11 & 12 Will. III. e. 20. 1 Bl. person or party; a third person; an oppo
site arty. Brissonius. Cale. Lea.
Com. 275.
ALNETUM. L. Lat. [from alnus, an
A TERATION. [from Lat. alter, other,
alder tree.] In old English law. A lace another.] A making different; variation
where alders grow. Co. Litt. 4 b.
hep. or change. An act done upon a written
Touch. 95. Blount. Theloall’s Dig. lib. instrument, (by addition or erasure,) by

sea, so as in time to form land terra ﬁrma,)

Lc.a§2a

which its meaning or language is changed.
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If what is written upon or erased from the
instrument has no tendency to produce this
result, or to mislead any person, it is not
an alteration. The term is, at this day,
usually applied to the act of the party en
titled under the instrument; and imports
some fraud or improper design on his part
to change its eﬁ'ect. 1 Greenl. Evid.

§ 566.
ALTERFOITS.

L.

Fr.

At another

AMB

expression alta maria occurs in the old
books. See Galea.
ALVETUM. A misprint in the Regis
ter for alnelum, noticed by Theloall in his

Digest. Rey. Orig. 2 a. Thel. Dig. lib.
8, c. 1, § 24. Alvey, however, is used in
French. Kelham. L. Fr. Diet.
ALVEUS.
Lat.
In the civil law.
The channel or bed of a river or stream.

Inst. 2. 1. 23. Dig. 43. 12. 7. Alveua

time; formerly. Yearb. M. 8 Edw. III. 20.
ALTERNATIM. L. Lat. Interchange
ably. Litt. sect. 371. Towns. Pl. 37.
ALTERNATIVE. [L. Lat. alternati
vua] In practice. The choice of one or
the other of two things; that which
requires the one or the other of two things
to be done. An alternative writ, such as

derelictus ; a deserted channel ; the dry bed
of a stream. 1 Mackeld. Uiv. Law, 280,
§ 267. Per alvei constitutiorwm; by the for
mation of a channel. Fleta, lib. 3, c. 2,
§ 10.
ALZ, A2. L. Fr. They; them. Kel
ham.
v AMALPHITAN, or AMALFITAN TA
a mandamus, is one which requires certain . BLE. The earliest code of modern sea
acts to be done, or cause to be shown why laws, compiled for the free and trading re
they are not done.* 3 Stepk. Com. 683. public of Amalphi in Italy, about the time
See .l{andamus. A rule nis-i (q. v.) and a of the ﬁrst crusade, toward the end of the
rule or order to show cause, are alternative ‘ eleventh century. 1 Azum"s Marit. Law,
proceedin_ .
376. 3 ]1'ent’s Com. 9.
Altcrnatwa pctitio non est audiends. An
AMARER. Fr. In French maritime
alternative petition or demand is not law. To moor; to fasten a vessel to a
to be heard. 5 Co. 40. A party is not wharf or landing place. (?) Ord. Mar. liv.
allowed to make his demand in the alter- ' 4, tit. 1, sect. 3.
native or disjunctive, but must ask for a
AMBACTUS.

Lat. or old Gallic. A
thing certain, that is, one speciﬁc thing. hired servant or messenger; one sent about
A _maxim applied to writs in the old real from place to place; (Gr. 1:¢_m¢6p»‘|ro;.) Spel
actions.
man, voc. Ambascia. Ambacti was the
ALTERNIS VICIBUS. L. Lat. By name given to the clients or vassals of the
alternate turns; at alternate times; alter free warriors and proprietors among the
nately. Co. Lin. 4 a. Shep. Touch. 206. Gauls. Stephen’s Lect. 20. $ee Cwsar dc
ALTERUTER. L. Lat. One of the Bell. Gall. lib. 6.
two. 1 Ld. Rag/m. 124.
AMBASCIA, Ambaria. L. Lat. [from
Each. Alteruler el gull-ibet; each and, Germ. umbatlgl, service, or Gallic ambactus;
every. Towns. Pl. 23.
Lat. legatio.]
In old European law. An
ALTHOUGII. See Licet.
embassy; or service. Si in dominica am
ALTO ET BASSO. L. Lat. High and bascia fuerit occupatus; if he were en
low. See De alto et basso.
gaged in the king’s service. LL. Salic.
ALTRE. L.Fr. Another; other. Yearb. tit. 1, § 3. Spelman.
M. 9 Edw. III. 53. Allrei; another, an
AMBASCIATUR, Ambassia tor, Amba.r
other's. LL. Gul. Cong. 14.
iator. L. Lat. [from ambascia, q. v.] A
Altree ; others. El sil eit returne altres, person sent about in the service of another;
rostre challenge est a les testes ,' and if he . a person sent on a service. A word
have returned others, your challenge is to of frequent occurrence in the writers of
the middle ages. Spelman. Sec Ambas
the polls. Yearb. T. 5 Edw. III. 21.
ALTRESI. L. Fr. Also; in like man sador.
AMBASSADOR.
[Lat. legatus; L.
ner. LL. Gul. Cong. 15.
ALTUM, Altus. Lat. High; deep. Lat. ambasciator, ambassiator, q. v.] In
international law. A diplomatic minister
Sec Allum mare.
ALTUM MARE. L. Lat. In old Egg) or agent; a person sent by one sovereign
. power to another, with authority to treat
lish law. The high sea, or seas.
Lilt. 260 b. The deep sea. Brawnl. part on aﬂ'airs of state. 4 Inst. 153. 1 Kent‘;
2, 17,
Super allum mare; on the high Com. 39. Tomlina. Ambassadors belong
seas. Hob. 212 b. See High seas. The to the ﬁrst class of public ministers.
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Wheaten’: Elem. Intern. Law, 264, (277,
6th edi; See Cas. temp. Talbot, 282.
AM AXEUR. L. Fr. Au ambassa
dor. Kelham.
AMBIDEUX, Amedeus, Amdeus, Am
bedoi. L. Fr. Both. Britt. c. 24. Kelham.
AMBIDEXTER, Ambodexter. Lat. [from
ambo, both, and dezter, the right hand.]
One that can use his left hand as well as
his right, or that plays or acts on both

sides.

Applied by Bracton to sheriffs and

other bailiffs who took from both sides,

(qui capiunt ez ntraque parte.) Braet. fol.
117 a. Applied, in more modern law, to
jurors who took money from both sides for
giving their verdict. Termes de la Leg.
Cowell. Blount. See Embracer.
An attorney who acts for both parties,

viz. who, after being retained by one side,
allows himself to be retained by the other.
In Simon Mason’s case, an attorney was
committed and removed from the roll, for
being ambidexter. Freem. 74. To call
an attorney “ambode.z:ter” was slander.
Finch, Law, b. 3, c. 2.
AMBIGUITAS. Lat. [from ambiguus,
doubtful, uncertain, obscurc.] Ambiguity;
uncertainty of meaning.
Quotios in verbis nulla ambiguitus, ibi

nulla expositio contra vorba iienda cat.

AMB

23. Thus, if I grant my manor of S. to J.
F. and his heirs, here appeareth no ambi
guity at all; but if the truth be that I have
the manors both of South S. and North S.,
this ambiguity is matter in fact, and there
fore it shall be holpen by averment, whe

ther of them was that the party intended
should pass. Id. 92. See 1 Powell on
Devises, 477. 2 Kent’s Com. 556. In
other words, where the ambiguity itself is
produced by extraneous circumstances, its
explanation must of necessity be sought for
through the same medium. 1 Steph. Com.
463. Latent ambiguity may be supplied
by evidence; for an ambiguity which arises
by proof ‘of an extrinsic fact may, in the
same manner, he removed. Broom’s Max.

260, [46s.]
The word verijicatio, in this maxim, is
generally translated “ evidence,” or “ proof ;”
but Bacon’s own translation is “ averment.”
See Ambiguity, Averment.
'

Ambiguitas vcrborum patcns nulla verifi
cations supplctun Ambiguitas patens is
never holpen by averment, and the reason
is, because the law will not couple and

mingle matter of specialty, which is of the
higher account, with matter of averment,

which is of inferior account in law; for

As that were to make all deeds hollow and

long as there is no ambiguity in the
words [of an instrument] there must be no
exposition made of it against its words.
2 Bl. Com. 379. Broom's Max. [477.]
When the intent of the parties is clearly

subject to averments, and so in effect, that
to pass without deed which the law ap
pointetl1 shall not pass but by deed. Ba
c0n’s Mar. 91. This rule applies not only
to deeds, but to written contracts in gen
expressed, the intent must govern the con eral, and especially to wills. Bro0m’s Max.
struction. Shep. Touch. (by Preston) 101. [468, 469.] It is not, however, of univer
Sec Quoties in verbis, &c. post.
sal application. See Id. [472.] Cowen,
Ambiguitas patens ,' patent, open or ap J. 21 Wendcll’s R. 651, 659. 23 Id. 71,
parent ambiguity; that which appears to 78. Story, J. 1 Mason‘s R. 11. Lipscomb,
be ambiguous upon the deed or instrument J. 1 Texas R. 377-383.
AMBIGUITY. [Lat. ambiguitas, q. v.]
itself. Ambiguitas latens ; latent or hid
den ambiguity; that which seems certain Doubtfulness, uncertainty or obscurity of
and without ambiguity, for any thing that meaning. Ambiguity in written instru
appears upon the deed or instrument, but ments is either patent, (patcns,) that is,
where there is some collateral matter out open or apparent; or latent, (Ia.tens,) hid
of the deed that breeds the ambiguity. den or concealed.
A patent ambiguity is one which appears
Bacon’s Mar. 90, regula 23. See Ambi
on the face of the instrument itself, and ren
guitg.
Ambiguitas vorbornm latens verifications ders it ambiguous and unintelligible; as if,
snppletur, nam quod or taste oritur ambig in a will, there were a blank left for the de

uum verifications fucti tollitur.

A latent

ambiguity of words is [may be] supplied,
or helped by averment; for that ambiguity
which arises out of a fact, [an extrinsic
fact,] is may be] removed by an averment
of fact, that is, by an averment of the fact

as it really is.]

visee’s name.

Broom’s Mar. 261, [468.]

Smith on Contracts, 28. Bacon’s Mar. 90,
regula 23. Sec Ambiguita-s.
A latent ambiguity is where the instru
ment itself is, on the face of it, intelligible

enough, but a diﬁiculty arises in ascertain
Bacon"; Max. 90, regula ing the identity of the subject matter to
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which it applies; the ambiguity appearing
only in the application of it, and being in
troduced by evidence of something extrin
sic, or by some collateral matter out of the
instrument. Thus, if a devise were t0J. S.,
without further description, the ambiguity
would lie hid until evidence had been pro
duced showing that there was a great num
ber of persons corresponding in name with
the devisee, and then it would arise; it be
coming a matter of doubt -which J. S. was
meant.‘r Broom’: Max. 260, [474]. Smith
on Contracts, 29. 7 Man. (it Gr. 17, 18, notes.
2 Kmt'e Com. 556. Marshall, C. J. 4
C'ram:h’8 R. 224.
A latent ambiguity may be explained by
extrinsic or parol evidence, but a patent am
biguity, in general, cannot. Bro0m’s Max.
ub. sup. 2 Kent’a Com. ub. sup. 1 Steph.
Com. 463. Story, J. 1 Maaon’s R. 11.

See Ambiguitas.
AMBIGUOUS. See Ambiguus.
AMBIGUUS. Lat. from ambigere, to
doubt, to be in suspense. Ambiguous; un
certain; doubtful; obscure; of uncertain
meaning: that can be taken in more ways,
or understood in more senses than one.

AMB

ter. Dig. 1. 3. 19. VVhere obscurities, am
biguities or faults of expression, render the
meaning of an enactment doubtful, that in
terpretation shall be preferred which is most
consonant to etppity, especially where it is in
conformity wit
the general
desi of the
legislature.
Br00m’s
Mar. [442.fll

Ambignis tasihns sompcr prtosumitnr pro
rogo. In doubtful cases, the presumption
always is in behalf of the crown. Loﬁ"t’a R.
Appendix, 248.
In ambignis orationibns maximo sonttntia
spoctanda est ojns qni eas protnlissot. In the
case of ambiguous statements, the intention
of him who used them is chieﬂy to be re
arded. Dig. 50. 17. 96. Broom’s Max.

436.]
Qnnm in tostamtnto ambigno out etiam per
poram scriptnm est, benigno interprotari ct sc
onndnm id qnod mdibilo est cogitotnm, creden
tllllll est. Where an ambiguous or even an
erroneous expression occurs in a will, it

should be construed liberally and in accord
ance with the testator's probable meaning.
Dig. 34. 5. 24. Broom’s Mar. 437.]
AMBIT. [Lat. ambitus, q. v. A boun
darylinc, as going around a place; an exte
lmhigna responsio contra protorontom est rior or enclosing line or limit. 9 East, 418.
mipicnda. An ambiguous answer is to be Story, J. 10 Peters’ R. 442.
AMBITUS. Lat. [from amb-ire, to go
taken against is not to be construed in fa
vor of him w 0 offers it. 10 Co. 59.
around.] In the Roman law. A going
hnluguum placitnm interprotari debtt ton around; a path worn by going around. Var
lll protmntun. An ambiguous plea ought ro de Ling. Lat. lib. 4. A space of at least
to be interpreted against the party pleading two and a half feet in width, between neigh
it. Co. Lift. 303 b. It is a general rule boring houses, left for the convenience of '
of pleading, that pleadings must not be going around them. Festus. Calv. Lear.
ambiguous or doubtful in meaning; and Briasoniua.
when two different meanings present them
The procuring of a public oﬂice by money
selves, that construction shall be adopted or gifts; the unlawful buying and selling of
which is most unfavorable to the party apublic oﬂice. Inst. 4. 18. 11. Dig. 48. 14.
pleading. Steph. Pl. ch. 2, sect. 5, rule 2. Literally, a going about, or canvassing for
Broom’: Max. 257, 258, [461]. The reverse votes.
AMBRA. L. Lat. [Sax. amber, Lat. am
of this rule applies after an ambiguity has
been cured by leading over, or by verdict. phora.] In Saxon law. A vessel or kind of

Id. 258, [-462.

measure, the capacity of which is now un

lrrba ambigna fortim actipinntnr contra known. LL. Inaz, MS. c. 67. Spelman.
AMBULATORIUS. L. Lat. from am
prolmntcm. Ambiguous words are [to be]
In the
taken most strongly against the party mak bulare, to walk, or move about.
ing use of them. 2 Kent’s Corn. 556. Ba civil and old English law. Ambulatory or
moveable; admitting of alteration; not
con’: Alex. 11, 12, re . 3.
In unbigna vow legu, to potins mipienda ﬁxed.
Ambnlatoria oat volnntas dofuntti nsqnc ad
at xigniticatio qua: vitio caret, prmsortim

quum ctiam rolnntas logis ex ll0t col igi possit. vitae snpromum cxitnm.

The will of a de

\Vhere the language of a law is ambiguous, ceased person is ambulatory until the last
that sense is rather to be taken, which is free moment [end] of life. Dig. 34. 4. 4.
from vice or wrong, [will have no wrongful
Volnntas tostatoriza ambolatoria est usqno ad
0 ration,] especially where the design of Illﬂﬂtlll. The will of a testator is ambula
e law can be gathered from the same mat tory, or not ﬁxed, until death. 2 Bl. Com.
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502. 4 Co. 61. Shep. Touch. 401. 1 Powell on Devises, 545. No testament is of any
effect till after the death of the testator. 2
Bl. Com. ub. sup. A man may alter his will
at his pleasure. Shep. Touch. ub. sup. See
Voluntas.
AMBULATORY. [L. Lat. ambulatori
as, q. v.] Moveable; that which moves, or
may be moved about; not ﬁxed or station
ary. The court of King’s Bench in England
was formerly called an ambulatory court,
because it followed the king’s person, and
was held sometimes in one place and some
times in another. So, in France, the su
preme court or parliament was originally
ambulatory. 3 Bl. Com. 38, 39, 41. 1 R0
bcrts0n’s Charles V. Appendix, note xxiii.
That which may be changed or altered;

not ﬁxed in its legal character. The will of
a testator is said to be ambulatory until
death. 2 Vern. 77. See Am-bulatoriu-s.
The return of a sheriff has been said to be
ambulatory until it is ﬁled. \Vilm0t J. 3
Burr. 1644.
AMENIX. Gr. In the civil law. Ex
change, (permutatia) Nov. 55.
AMENABLE. [from Fr. amener, ames
M1‘, to lead; or amainable, from main, :1
hand.] Tractable or manageable; that may
be led or governed. Applied in the old
books to a woman that is governable by her
husband. Cowell. See Amesnable.
In modern usage, responsible; subject to
answer in a court of justice. Jacob.

I

AME
AMENDES.

amendes;

due

L. Fr.

Amends.

amends.

Britt.

Due:
c. 27.

Amendes de damages. lb. 1'-bid.
AMENDS.
L. Fr. amendes ; L. Lat.
emenda, emendw.
In practice. Compen
sation or satisfaction for an injury, or less.
See Emenda, Emendatio, Tender of amends.

AMENER. L. Fr. In old English law.
To lead, as by or in a string. Et amena
ove lug an brace dc levraults on son lees;
and led with him a brace of grey-hounds
in his leash. Yearb. M. 18 Hen. VI. 6.
To lead; to lead away, as an animal that
is stolen. Britt. c. 24.
To take away or remove. P. 18 Hen.
VI. 5.
AMENSURARE. L. Lat. In old Eng
lish law. To admeasure. Bract. fol. 314 a.
See Admenaurare.
~
AMENSURATIO. L. Lat. [from amen
surare, q. v.] In old English law. Ad
measurement. Bract. fol. 314 a. See Ad
mensuratio.
AMENUSER.

L. Fr.

To abridge; to

abate; to decrease; to diminish; to anni
hilate; to fall.

Kelham.
Lat.

apnpahon]

A naval commander, under the eastern Ro

man empire, but not of the highest rank;
the origin, according to Spelman, of the
modern title and ofﬁce of admiral, (q. v.)

Spelman, voc. Admiralius.
AMERCE. [L. Fr. amercer, from merci,
mercy; L. Lat. amerciar-2.] In practice.
AMEND. [Fr. amender; L. Lat. eman To impose a pecuniary punishment, penal
dare; from 0, from, and menda, a fault, or ty or amercement, (q. v.); to ﬁne. See
error.] In practice. To free from error or ‘ Fine.
deﬁciency; to correct an error; to supply
According to Sir William Blackstone, to
a deﬁciency. See Amendment.
be amerced, in the old English law, was to
AMENDMENT.’ [L. Fr. amerzdement; be a mcrcie, at the king’s mercy (in mise
L. Lat. emmdatia] In practice. The cor ric0rdia,) with regard to the ﬁne to be im
rection of an error committed in any pro posed. 3 Bl. Com. 376. The French
cess, pleading or proceeding at law, or in amercie, or amercy, may be taken in this
equity; and which is done either of course, double sense. Si soit le gardein amercy;
or by the consent of parties, or upon mo the keeper shall be amerced. Britt. c. 11.
tion to the court in which the proceeding But, in Latin, to be “in mercy” (ease in
is pending. 3 Bl. Com. 407, 448. 1 Tidd’s misericordia,) and to be “amerced,” (amor
Pr. 696. 8 C0. 156, [£319.] jllansel on ciari) seem to have been originally phrases
Demurrer, 104, 149. Mitford’s Chane. Pl. of different import; the former signifying
18. 1 Danielle Chane. Pr. 454. 2 Id. merely “ to be liable to an amercement, “ to
911. 1 Barbour’s Chane. Pr. 206. Com. be condemned to an amercement.” Dc il

Dig. Amendment.

United States .Di_g/est, lis qui sunt in miserieordia domini regis, et
non sunt amerciati; concerning those who
AMENDER. L‘. Fr. To amend; to are in the king's mercy, and are not amerced.
make good; "to make up for; to compen Bract. fol. 116 b. So in Magna Charta,—
sate. Dqfautes dmender; to make good amercietztr—'si ineiderit in misericordiam
defaults. Britt. e.‘21.' Les damages amen nos-tram. 9 Hen. III. e. 14. The Statute
der; to compensate for damages. Id. c. 27. Roll, 25 Edw. I. m. 39, 40, and Charter
Amendment.
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Roll, 28 Edw. I. m. 6, 7, both have manum ners, and the word is still used in this sense.
for mien-icordiam, in this passage. Blaclcsl. Cowell. Bouvier. United States Digest,
Hay. Cart. p. 66, note. In misenbordia Amercement. See Amerciare. In other
came to be used in records as expressive of respects, however, no essential distinction
judgment of amercement against either par remains between an amercement and a ﬁne.
ty to a suit, and is literally translated in the Amercemcnts, in their ancient technical
phrase “ in mercy, &c.,” with which judg sense, are entirely disused in modern prac
ment records still conclude, although no t-ice.
AMERCIAMENTUM. L. Lat. [from
amercement is ever in fact imposed. 3 Bl.
amerciare, q. v.] In old English law. An
Com. 275, 376.
To amerce is now used as synonymous amerciament, or amercement. Spelman.
with to fine, and so it was anciently, in the See Amercement.
popular sense of the term. Rickardson’s
AMERCIARE. L. Lat. In old Eng
Diet. But, in law, there was a well estab lish law. To amerce. See Amerce. Li
lished distinction between a ﬁne and an ber homo mm amercietur pro parvo delicto,
amercement. See Amerrcment.
nisi secundum modum illius [ipsius] delicli,
ASIERCEMENT, A-merciamenl. LL. Lat. &c.; a freeman shall not be amerced for a
amerciamentum, 1m'sericordia,' from I‘ r. mer small otfence, unless according to the qual

ci, mercy.] In practice. A pecuniary pun
ishment imposed by a court upon an oﬁ'end
er; and supposed to be so called either be
cause the otfendcr thereby anciently put
himself in the mercy (in misericordia) of the
king or lord, or because the amount of the
punishment was to be 1ner¢1_'/‘ally assessed,
that is, at a less sum than was actually de

served. Termes de la LP}/. F. JV. B. 76,
K. C0. Litt. 126 b. 1 C:-abb’s Real Prop.
505, 653. Sec Amerciare.
".*Anciently there was an important dis
tinction between an amercement and a ﬁne.
A ﬁne was a certain punishment, growing
expressly out of some statute, and was al

ity of such offence, &c. Magm Charta, 9
Hon. III. e. 14. El villanus—eodem modo
amercietur,—si inciderit in misericov-diam

nostra-m ,' and a villein shall be amerced
in the same manner—-if he fall into our mer
cy. Id. ibid. See Brad. fol. 116 b. Sciaa
quod arnerciatus es ad unam marcam, &c. .
El graviua amerciaberis, nisi, &c.; know

that you are amereed at one mark, &c.
And you will be more severely amerced,
unless, &c. Reg. Jud. 18, 41.
AMESNA. L. Fr. [from ameaner. q. v.]
Brought; led or carried away. See Anaes
nor.
AMESNABLE. L. Fr. [from amesner,

ways imposed and assessed by the court; q. v.]

an amercement was imposed by the court in ried.

That may be brought, led or car

Filzh. Justice, 12 b.

L. Fr. Diet.

general terms, (quod sit in mise1-icordia, that
AMESNER, Amemr. L. Fr. In old
the party he in mercy/,) and was aﬁerwards En lish law. To lead. Am-esner son haste ,
assessed or afeered (that is, moderated, and to ead his army. Litt. sect. 153.
reduced to a certain sum) by the peers or
To bring, lead, carry or drive away.
equals of the party, who were hence called Lug] amesneront et carieront. 11'e1'lw, 81 b.
a_/feerors. Uowell. Terms: de la Ley. F. See Amener.
To cite, or summon. Pur amesner ou
N. B. 76, H. K. 8 Co. as, [77,] 59, [us
11 Id. 43. 1 Salk. 57. 3 Id. 33. 4 B . cummoner. Tkel. Dig. lib. 1, c. 2.
To bring up the body of a party.
Com. 379. See Afeer, Aﬁmmmt. This
was pursuant to Magna Charts, (c. 14,) and Keilw. 3.
AMESUREMENT. L. Fr. In old
the Statute of \Vestminster 1, (c. 6.) Brad.
fol. 116 b. See Amerciare, Miaericordia. English law. Admeasurement. Britt. c.
Again, a ﬁne was a more severe punishment, 58. Reg. Orig. 155, regula.
AMI, Amy. L. Fr. A friend. See
imposed for otfences of magnitude; an
amercement was a lighter or more merciful Amy.
AMICABLE ACTION. In practice.
penalty. adapted to offences of a lighter
character; (mulcta levis levioribus erratic An action between friendly parties; an ac
per misericordiam imposita.) Spelman, voc. tion commenced and carried on according
Amerciamentum. 1 Jlunwood’s Forest Law, to a mutual understanding and arrangement,
166. cited in Cowell. See Fine. Lastly, the for the purpose of obtaining the judgment
a court in some
matterL.re uirin
term amercement was applied more particu of AMICUS
CUR1/E.
t. Iinit.prac
larly to pecuniary punishments imposed up
on the oﬂicers of courts, as sheriﬂ's and coro tice. A friend of the court; one who sug
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gests something for the information of a
court.‘
This term is frequently applied in the re

AMN
AMITINUS.

Lat.

In the civil law.

The son of an amita, or paternal aunt.
Amitina ; the daughter of an amita. Bract.

ports to a counsellor of the court, who, be fol. 68 b.

The children of a brother and
ing present on an occasion when a judge the children of a sister were properly the
is doubtful, or uninformed or mistaken in amitini of each other. Inst. 3. 6. 2. The
a matter of law, suggests something for the sons of your paternal aunt (amitw tuwﬁlii)
information of the court, suchas a case call you consobrinus ,' you call them amiti
which the judge may not have seen, or ni. Id. ibid. In Braeton this word is
does not at the moment remember. 2 Keb. printed amitiuus.
AMITTERE. Lat. In the civil law.
548. It is more rarely applied to counsel
arguing in a cause. 11 Grattan’s R. 656. To lose. Hence the old Scotch “amitt.”
He is considered as having lost a thing
2 Brock. R. 461.
It is also applied to the parties to ac (rem amisisse videtur) who has an action
tions, suggesting or showing something for against no one to recover it. Dig. 50. 16.
their own bene t. Thus, in the Prince’s 14. Non vidcntur rem amittcra quihus pro
case, (8 Co. 15, 29,) the defendants, in ad ])l'ill 11011 fuit. They to whom a thing nev
dition to their pleadings, ut amici curiae, er belonged cannot be considered to lose
and to inform the court of the truth, &c., [to have lost it. Dig. 50. 17. 83.
AMITTE E CURIAM. L. Lat. In
repeated to the court part of an act, &e.
It is also applied to persons who have old English law. To lose the court; to
no right to appear in a suit, but are al

be deprived of the privilege of attending

lowed to introduce evidence to protect the court. Amittant curiam regis; they
their own interests. 11 Texas R. 698, shall be excluded from the king’s court.
Stat. Westm. 2, c. 44.
699,701,702
AMITTERE LIBERAM LEGEM, or
It is ﬁnally applied to strangers inform
ing the court of errors in its proceedings, AMITTERE LEGEM TERR./E. L. Lat.
or moving for the correction of such er In old English law. To lose one’s frank
rors. Thus, in the Yearbooks, it is said law; to lose the law of the land. To lose
that any stranger, as amicus curiae, may the liberty or privilege of swearing in any
move the court, &c. H. 4 Hen. VI. 16. court; to lose the capacity of being put
Thel. Dig. lib. 13, c. 14; Ilardr. 85, 86. upon a jury, or being sworn as a witness in
any cause; to be no longer othesworlhe, as
11 Mod. 137.
AMIRAL. Fr. In French maritime it was called in the rude English of Brac
law. Admiral. Ord. Mar. liv. 1, tit. 1, ton’s time. This was a part of the punish
ment of those who had become infamous
sect. 1.
AMIRAUTE. Fr. In French mari by having perjured themselves, or by hav
time law. Admiralty. Ord. Mar. liv. 1, ing pronounced tho word craven in the
trial by battel. Glanv. lib. 2, c. 3. Bract.
tit. 2, art. 1.
AMITA. Lat. (Gr. mi.-pumps.) In the fol. 292 b. Fleta, lib. 4, c. 8, § 2. Id.
civil law. A paternal aunt; a father’s lib. 5, 0. 22, § 25. 00. Lift. 6 b. 294 l).
sister. Inst. 3. 6. 1. Bracl. fol. 68 b.
3 Bl. Com. 340. See Franlclaw, Libera
AMITA MAGNA. Lat. In the civil lez, L01: terrce, Othesworth.
law. A great aunt; a grandfathcr’s sister,
AMMIRALITAS. L. Lat. In foreign
(avisoron) Inst. 3. 6. 2. Dig. 38. 10. law. Admiralty. Loccenius de Jur. Mar.
l. 6. Id. 38. 10. 10. 15. Bract. fol. 68 b. lib. 2, e. 2, sect. 1, 3, 4. See Admiralitas.
AMITA MAJOR. Lat. In the civil
AMNESTY. [Gr. dpvnwin, from u, not,
law. A greater aunt; a great-grandfather’s and 'uI1io'ml, ,“-mam, to remember.] In po
sister, (proavi soror ;) a father's or moth litical law. An act of pardon, or obliv
cr’s great aunt, (pair/is eel matrix amita ion.
Cowell.—A public declaration or
magna.) Dig. 38. 10. 10. 16. Called pro proclamation that all acts against the estab
amita. Id. 38. 10. 1. 7.
lished authority shall be forgotten and par
AMITA MAXIMA. Lat. In the civil doned. Hume’s Essays, part ii. essay
law. A greatestaunt; a great grcat-grand 11.——A declaration of the person or per
father’s sister, (abavi soror) a father’s or sons who have newly acquired or recover
mother’s greater aunt, (patris vel matris ed the sovereign power in a state, by
amita major.) Dig. 38. 10.10. 17. Called which they pardon all persons who com
abamila. Id. 38. 10. 3.
posed, supported or obeyed the govern
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meat which has been overthrown. P. Cy
The removal of an oﬁicer or member of
ta.
a corporation. 2 Salk. 436. 1 Stra. 640.
AMOND, Amont, Amunt. Sax. [from 2 Burr. 723, 732. 2 Kent’s Com. 297,
a, priv. and munde, protection] In old 298. Properly, the removal of an oliicer;
European law. Free from wardship or disfranchisement being the term applied to
iiardianship; one's own master. LL. members. Angeli J: Ames on Corp. § 408,
ngob. lib. 2, tit. 12, l. 6. Spelman.
ch. 12. Wilcock on Mun. Corp. 270. See
“AMONG.” Intermingled with. “A Amovere.
thing which is among others is intermin
AMOUNTAUNT. L. Fr. Ascending.
gled with them. Commerce among the Kelham.
states cannot stop at the external bounda
AMOUR. L. Fr.
Grace or favor.
ry line of each state, but may be intro Jour d’amour ,' a day of grace. Kelham.
duced into the interior.” Marshall, C. J. See Dies amoris.
9 W'heat0n’s R. 194.
AMOVE. [Lat. amovere, q. v.] To
AMONT, Amount, A mount. L. Fr. move from, remove; to take off or away;
Upwards; above. Kelham. Sec Para to withdraw. See Amovere.
mount.
AMOVEAS MANUS. L. Lat. [L. Fr.
AMORTIR. L. Fr. [from mort, dead.] ouster la main.] In old English practice.
To alien in mortmain; to amortise. L. (You remove the hands.) The judgment
Fr. Dict.
against the crown on a monstrans de droit,
AMORTISE, Amortizc. [L. Fr. amor or petition dc droit, that the possession of
ter, L. Lat. amortizara] In English law. the lands claimed be restored to the de
To alien or convey lands in mortmain; to mandant; so called from the emphatic
convey to a corporation. Stat. 37 Edw. I. words, quod manus domini regis amovean
st. 2. Stat. 15 Ric. II. c. 5. 2 Bl. Corn. tur; (that the hands of the king be amovcd
272. Shelford on Mwtnwin, 36. Cow or taken off.) 3 Bl. Com. 257. 4 Steph.
ell. See dlortmain.
Com. 38.
AMORTISEMENT. [L. Fr. am0rtisse
The name of the writ issued upon such
ment; L. Lat. am0rtizatio.] The aliena judgment. F. IV. B. 256, C. Cowell, voc.
tion of lands or tenements in mortmain; Ousterlemayn.
sometimes called amortization, (q. v.) See
The title of the statute 29 Edward I.
2 Reeves’ Hist. Eng. Law, 241.
jlorlmain.
AMORTIZATIO. L. Lat. [from amor
AMOVERE. Lat. [from a, from, off, or
tizarc.] In old English law. Alienation away, and movere, to move.] In the civil
in mortmain; (translatio in manum mor law. To move away; to remove; to re
tuam ;) amortization, or amortisement. move without force. Dig. 34. 9. 6. Id.
Spelman.
47. 9. 3. 5. Cod. 7. 19. 6. To remove
AMORTIZATION. The same as amor with a felonious intent; to steal, (contrec
tare et furto subtrahere.) Brissonius.
tisemcnt, (q. v.%
AMOTIBIL S. L. Lat. [from amovere,
In old English law. To remove; to put
q. v.]

Amoveablc; that may be amovcd,

out of oﬁice.

Si male [tutor] gesserit,

or removed. Amotibiles et non perpetui. amoveri poterit ,' if the guardian have mis
Bract. foL 12 a.
conducted, he may be removed. Bract.
AMOTIO. Lat. [from amovere, to move fol. 14 b. Amotus, amoti ,' removed. De
or take away.] In the civil law. A mov bite amoti ,' duly removed. 1 Salk. 436.
ing or taking away. See Amovcre. “The
To remove a judicial proceeding, as a
slightest amotio is suﬁicicnt to constitute plaint. Fleta, lib. 2, c. 47, § 21.
thcﬁ, if the animus furandi be clearly
AMPARO. Span. In Spanish-Amerh
established” 1 Swinton’s R. 205.
can law. A document issued to a claim
AMOTION. [Lat. amotio, from amo ant of land as a protection to him, until a
vere, to amovc, move from, remove or dis survey can be ordered, and the title of pos
place.] A putting or turning out; dispos session issued by an authorized commission
session of lands. Ouster is an amotion of er. 1 Texas R. 790.
AMPLIARE. Lat-.
[from amplius,
possession. 3 Bl. Corn. 199, 208.
A moving or carrying away ; the wrong more, or amplus, large] In the Roman

ful takin

of personal chattels. Archlz. law.

Civ. Pl.

trod. ch. 2, sect. 3.

tio.

See Amo

To enlarge or extend time; to grant

more or further time, as in cases of obscu

rity or doubt; to postpone or put oﬁ‘ a
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cause or trial ; to defer the giving of judg nua.] A year.

ANC

De an en an; from year

ment Adam’: Rom. Ant. 287, 288.
to year. Britt, e. 41. Ann is a title in
AMPLIARE. Lat [L. Fr. amplier ,' Comyn’s Digest.
‘
from amplus, large] In old English law.
AN ET JOUR. Fr. and L. Fr. Year
To enlarge or extend. Btllll ttl jlldltil ll1ll and day; a year and a day. Le an et le
pllars jurisdictionem. It is the part ofa jour. Britt. c. 5. Un an et un jour. Id.
good judge to enlarge (or use liberally) his Han et jour. Ord. Mar. liv. 3, tit.11,
remedial authority.
Chane. Prec. 329. arts. 10,11. Id. liv. 4. tit. 9, art. 24. See
B-room’: Mar. 36, [56.] Bracton and Fle Year and day.
ta use ampliare as the opposite of coarctare.
AN, JOUR ET WAST. L. Fr. Year,
Bract. fol. 17 b. Fleta, lib. 3, c. 9.
day and waste. Termes de la Loy. See
AMPLIATIO. Lat. [from ampliare, Year, day and waste.
ANATOCISM. [Greece-Lat. anatocia
q. v.] In the Roman law. The granting
of more or further time for the trial of a mus, q. v.] Interest upon interest. See
cause; postponement of a cause or trial; infra.
a deferring of judgment. It was distin
ANATOCISMUS. Graaco-Lat. [Gr.
uished from comperendinatio, (q. v.) Calv. drarllrwplag, fl‘0lI1 dun, Bill, and r6xo;, inter
est. In the civil aw. Repeated, or
z.
AMPLIATION.
ampliatio, from dou led interest; compound interest Cod.
ampliare, q. v.] In t e civil law. A de 4. 33. 28, 30. Loccenius, dc Jur. Mar.

ferring ofjud

ent until a cause be further

lib. 2, c. 6, sect. 5.

examined.
alv. Lez. Cowell. An or
ANCESSEUR. Norm. In old French
Grand
der for the re-hearin of a cause on a day law. Ancestor ; an ancestor.
appointed, for the sa e of more ample in Coast. de NUTﬂt. c. 30.
formation. Hahfax Anal. b. 3, c. 13, n.
ANCESTOR. [L. Fr. auncestre ; Norm.
32. Resembling the ulterius concilium (q. ancesseur ,' L. Lat. antocessor, from antece
v.) of the English practice.
dere, to Lgo before.] In the law of de
AMPLIUS. Lat. In the Roman law scents.
ne who has gone before, or re
More ; further; more time. Aword which ceded in the seisin or possession of real)es

the przetor pronounced in cases where there tate; a deceased person from whom an
was any obscurity in a cause, and the judi
ces were uncertain whether to condemn or
acquit; by which the case was deferred to
a day named. Adam/s Rom. Ant. 287.
AMPLIUS. Lat. In the civil law.
More, (magis, plus.) Brissonius.
In English law. More ; more complete
ly; more absolutely. Quod semtl meum est

estate has passed to another by operation of
law, in consequence of his deeease.* The

man.

lar sense in which it is now used, at a very

AMPRES. L. Fr. After. Kelham.
AMTRUSTIO. See Antruatio.
AMY, Ami. L. Fr. [Lat. amicua] A
friend. See Alien am;/, Prochien amy.

early period. Richardsovfs Diet.
Its
technical meaning was very signiﬁcantly
expressed by its Latin form, (antecessor, q.

person last seised of an estate of inheritance,

and from whom such estate is transmitted
by descent to the heir."' 2 Bl. Com. 200,
208. 1 Staph. Com. 218. Ruggles, C. J.
1 Selden’s R. 275, 276. One from whom
an estate is inheritable. 3 Ohio R. (N.
amplius meum rsse non potent. That which S.) 394, See Antecessor, Predecessor, As
is once mine cannot be more completely cendant.
mine. Co. Litt. 49 b. Shep. Touch. 212.
‘* * It is said in the old books, that the
2 Bl. Com. 314. This maxim is employ wor ancestor, in the forensic sense, was
ed by Blackstone to illustrate the old doc not properly applied to the ancestor of a
trine that livery of seisin, where a freehold fami y, but eit er to the pre-possessor of
remainder' was created alter a particular an estate, or the predecessor in an otﬁee.
estate for years already in being, must not Termes de la Lay. It seems to have origi
be made to the lessee for years, he being nally been, like its correlative heir, strictly a
already in possession, but to the remainder nomen juris, though it acquired the popu

v.); but it appears from Bracton that even

One who is next of blood, or kin. Litt. the latter word had begun to be used in his
sect. 123. C0. Litt. 88 a. See Cousin.
time, in senses not strictly appropriate, as

AN, Am, Aenne.
or sole. Spelman.
AN, Ann, Anne.

Sax.

A, one; single where it was employed to denote a living
person. Braet. fol. 67. A similar misap
L. Fr. [from Lat. an plication of the word ancestor sometimes

ANC
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occurs in modern law; an instance of which law. A species of copyhold tenure exist
is furnished by the recent. English statute ing in certain manors which, though now
for the improvement of the law of inheri perhaps granted out to private subjects,
tance, in which “ descent” is deﬁned to be were actually in the hands of the crown in
“ the title to inherit land by reason of con the time of Edward the Confessor, or Wil
sanguinity, as well where the heir shall be liam the Conqueror, and so appear to have
an ancestor, or collateral relation, as where been by Domesday Book, in which they
he shall be a child or other issue.” Stat. were entered.“r 1 Steph. Com. 211. 2
3 cf 4 Will. IV. c. 106. 1 Steph. Com. Bl. Com. 99. 1 C'rabb’s Real Prop. 713,
267, note
Ancestor is here used in §924. Hob. 188. 4 Inst. 269. Hence
the sense of a living person in the ascend the fact of the existence of this tenure
ing line of kindred, and in such connexion is always tried by Domesday Book. 1
with the word heir as to confound the es Show. 271. Yearb. T. 8 Edw. II. It
tablished relation between the terms. An seems to have been originally a species of
cestor and heir arc, in law, strictly the cor villein socage; the tenants being the same
relatives of each other, having a ﬁxed with those who are described by Bracton
meaning, and not admittin of being in as glebw ascripticii, (q. v.) Brant. fol. 209.
terchangeably or indiﬁerenty applied, as See Id. fol. 7. It is called ancient demesne,
between two given persons. An ancestor as having been peculiar to the dcmesnes or
is a deceased person from whom an estate rnanors of the crown, from a very early pe
has passed, just as an heir is the living riod, that is, at or before the conquest;
person to whom it has passed; nor can the (ante con-questum, in conquestu. Id. ibid.
same lperson properly be said to stand in See Antiquum dominicum, Demesns.
the re tions both of ancestor and heir to
ANCIENT HOUSE. In the law of cs
mother. That -ancestor imports, ea: vi ter tates. A house which has stood so long as
mini, a deceased person, seems to be set to acquire the privilege of support from
tled by the maxim which ﬁxes the rncanin the land of another adjoining it; so that
of Mr .- Home at hares viveutis, (q. vﬁ the owner of the latter cannot excavate his
ground to its injury. This right of sup
See Heir, Descent.
ANCESTOR. [See supra.
In the law port is a species of easement or privilege
of descents (of persons.)
no who has in the lands of another. See Easement,
gone before in a family. Wharton’s Lez. Support. 1 C'rabb’s Real Prop. 416,
One who has preceded another in a line of 500. 3 Kent’s Com. 437, note. Gale
descent; one from whom a person is de Whatley on Easements, 216-267. In Eng
scended.‘ This is the popular, and not land, if a house has stood twenty years,
the legal meaning of the term, (Ruggles, it is now considered to have acquired the
C. J. 1 Selderfs R. 275;) and the use of rights of an ancient house. 1 Crabb’s
the word, in this sense, in immediate con Real Prop. 417, § 50]. 1 Ad. mt Ell. 493.
ANCIENT LIGHTS, or WINDOWS.
nexion with the word “ heir," has some
times led to confusion. See supra. As In the law of estates. Li hts or windows
cendant (q. v.) is the word which should be in a house, which have iieen exclusively
enjoyed, without interruption, for twenty
substituted in such cases.
ANCESTRAL, Ancestrel.
Fr. aun years and upwards. To these the owner
ecslrel.] Relating to ancestors, or to what of the house has a right by prescription or
has been done by them; as homage ances occupancy, so that they cannot be obstruct
ed or closed by the owner of the adjoining
trel, (q. v.)
Derived from ancestors Ancestral es land which they may overlook."t Cal
tates are such as are transmitted by de throp’s R. 41. 1 Crabb’s Real Prop. 387,

scent, and not by purchase.

4 Kent’s Com. §452.

3 Kenﬂs Com. 448.

2 Bl. Corn.

404. 2 Hilliard’s Real Prop. 160, 197, 204.
ANCHORAGE. In English law. A
prestat-ion or toll for every anchor cast in
a port; and sometimes, though there be no

402. Stat. 2 (E 3 Will. IV. c. 73, s. 3.
This doctrine of ancient lights, or “ servi
tude of light or prospect,” as it is called in

anchor.

the United States, though in some of the

the civil law, is recognised in several of

Hale de Jur. Mar. para. 2, c. 6.

See 1 IV. Bl. 413, el seq. 4 Term R. 260. states it has been questioned. 12 lilacs.
ANCIENT DEMESNE. [L. Fr. auncien R. 157, 220. 1 Dudleg/‘s (S. C.) Rep. 131.
dernsyne ; L. Lat. antiquum dominicum, ve 1 Green’s (N. J.) Ch. Rep. 57. 19 Wm

ins potr-imom'um domim'.]
Vol. I.

In English

dell’sR. 309. 2 Watts’ R. 331. 5 Harr. eﬁ
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AND

2' Kent’.s civil or peaceful, as well as military or war

like pu ose. G1-otius de Jar. Bell. lib. 3,
cap. 1, 5, subd. 3. 1 Kent’s Com. 140.
“AND,” in written instruments, is fre
quently construed to mean “or,” where
reason and the intent of the parties re
quire it. Thus, where A. covenanted with
with the later, or new readings. Id. 2'-bid. B. to renew a lease for years of land to him
ANCIENT BENT. “ That shall be deem and to his assigns at such a time, it was
ed the ancient rent which was the rent at held that this should be construed “ to him
the time the power was reserved, or when or to his assigns ;” so that if 13. died be
the last lease before was made, if the estate fore the time, the lease should be made
was not then underlease.” 2 Vern. 542, cited to his assigns, that is, his executors,
by Lord Denman, C. J. 2 Ad. (I: Ell. 724. alone. Plowd. 284, 289. See 1 Wendell’s
ANCIENT “FRITINGS. In evidence. R. 388. So, in wills, a like construction
Deeds, wills, leases and other instruments is frequently adopted to give effect to all
more than thirty years old. 1 Phillipps’ the words, and to the intention of the tes
Evid. 477. Uowen d‘ IIill’s note, in loc. tator. 3 Vesey, Jr. 450. 7 Id. 453. In
ANCIENTRY. Seniority of rank. 1 a case where a will contained the words,
“ with the consent and approbation,” fol
How. St. Trials, 959.
ANCIENTS. In English law. A title lowed by the words “without such consent
given to certain members of the Inns of or approbation,” the court construed the
ourt and Chancery. Cowell. Holthouse. “and” in the ﬁrst clause, in the disjunc
Wharton. Serjeants were distinguished tive. Ambl. 256. - In another case, where
as ancient and puisne. Uro. Jan. 2, 671. a will contained the words “if he die before
ANCIENTY.
L. Fr. a-ncienneta] In twenty-one, and without issue,” the court
old English law. I eniority, or esnecy, (q. construed “and” to mean “ or.” 2 Vesey,
240. But in another case, where a will
v.) Stat. Hibern. 14 Ilen. III. Cowell.
ANCILLARY. [L. Lat. ancillaris, from contained the same words, the court eon
ancilla, a hand-maid.] Attendant upon; strued the word “ and” in its natural con
subservient to ; auxiliary; subordinate; junctive sense, there not existing the same
dependent; not original. An appointment reason for a different construction, as in the
Some
is said to be ancillary to the former deed preceding case. 12 East, 288.
containing the power of appointment. 1 times the word “ and ” has merely a dis
Staph. 00m. 507. An administration is junctive efiect, without meaning “ or.” See
said to be ancillary, where it is taken out 8 Co. 85 b. A similar rule of construing
in the countrywhere the assets are locally the conjunctive particle in a disjunctive
situate, and is subordinate to the original sense, prevailed in the civil law. Swpe 1'la
administration. 1 Story’s Eq.Jur. § 583. comparatum est, at eonjuncta pro disjunctis
“It is beneath the dignity of the k1ng’s accipiantur. Dig. 50.16. 58. See Conjuncla.
courts to be merely ancillary to other in
“AND, IN ADDITION TO THAT,” at
ferior jurisdictions.” 3Bl. Com. 98. “ The the commencement of a clause in a will, was
process, although criminal in its form, was held to import the introduction of new and
merely ancillary to civil purposes.” Lord distinct matter, more clearly than the old
Ellenborough, 16 East, 293. See 21 Ala word “ item.” 26 Vermont (3 Deane’s) R.
bama R. 704. Lord Hobart says of a clause 260, 268.
beginning with a raidelicet or scilicet, that
ANDIGAVIA. L. Lat. Anjou in France.
it “is a clausula ancillaris, a kind of hand Mizyna Charla, in pr.
maid to another clause, and to deliver her
ANDROCIIIA. L. Lat. In old Eng
mind, not her own. And therefore it is a lish law. Adairy-woman. Fleta, lib. 2, c. 87.
kind of interpreter; her natural and pro
ANDROLEPSIA.
Grseco-Lat.
[Gr.
per use is to particularize that thatis before dv6pn>anPla, from drug, 8 man, 8-Dd. Rising 5 tak
general, or distribute that that is in gross, ing.] A taking of men; a species of re
or explain that that is doubtful or obscure.” - pnsals. A term anciently applied to the
Hob. 172.
taking by one nation of the citizens or sub
ANCIPITIS USUS. Lat. In inter jects of another, for the purpose of en
national law. Of doubtful use; the use of forcing some claim of right; as to compel
Com. 448. 2 Hilliard’s Real Prop. 81.
ANCIENT READINGS. Readings or
lectures upon the ancient English statutes,
formerly regarded as of great authority in
law. I/itt. sect. 481. C0. I/itt. 280. Lord
Coke has very graphically contrasted these

which is doubtful; that may be used for a the-surrender or punishment of a murder
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er who had ﬂed from one country to an burdens. Angari were posts, and angara
other. Molloy de Jur. Marit. 26. 28. It the places where they stopped or rested.
was derived from the dvapnxmptu of the Athe Spelman.
nian law, which signiﬁed the right given to
ANGILD, Angeld. Sax. [from an, one,
relatives of a citizen who had died a vio and gild, a. payment or satisfaction; L. Lat.
lent death, of seizing a number (not more angildum, angildua] In Saxon law. The
than three) of the citizens of the place where single value of a man, or other thing, (sim
he was slain, or to which the slayer had ﬂed, ple: valor hominis aut rei alicujus); a single
until either the crime was punished, or the weregild, (weregildum simplex) ; the com
oifender given up.
Dcmoslh. Or. adv. pensation of a thing according to its sin le
Ariel. p. 440, quoted by Grotius, De Jur. value or estimation. Spelman. The dou le
gild or compensation was called twigild,
Bell. lib. 3, c. 2, § 3.
ANECIUS, Enccius, Emlius. L. Lat. the triple, lrigild, &c. Id. LL. Imz, c.
[L. Fr. ai.me.] In old English law. The 20, cited ibid. See Gild, Geld.
eldest or ﬁrst born. Spelman, voc. Aes
ANGLESCHERIA. L. Lat. In old
nacia. See Aesnecy, Esnecy, Enitius.
English law. Englishery; the fact of be
ANEL. L. Fr. A ring.
Aneals; ing an Englishman. Nim dc eofueril An
rings. Yearb. P. 8 Edw. II. 275.
glescheria praesentata, ubi sciri possit quod
ANFRACTUS. Lat. [from ambire, to Anglicus erat. Fleta, lib. 1, c. 30. Brac
b go round, and frangere, to break.] In the ton uses Engleschcria,
v.
Roman law. The turn or bend of a way
ANGLETERRE.
. Fr.
England.
55 (via) or road. Dig. 8. 3. 8.
See Engletcrre.
ANGARIA. Graeco-Lat. [Gr. iyyaprla,
ANGLIA. Lat. In old English law.
from Persian] In the Roman law. A England. Erire de Anglia, ct venire in
forced or compulsory service, (servitus co Angliam, et morari e_t ire per Angliam; to
acta ;) an impressmcnt. A service exacted go out of England, and to come into Eng
by government, for some public purpose. land, and to stay and 0 through England.
A forced contribution of labor, horses, ve Mag. Cart. 9 Hen. II . c. 30.
ANGLICE. Lat. .In English. Aterm
hicles, &e., for the public service. Dig.
anciently used in pleading, where a thing
50. 4. 18. 4. Cod. 12. 51.
In feudal law. An excessive service or was described both in Latin and English;
duty; one that was exacted by a superior, the Latin Word being ﬁrst given, and then
beyond what was due, (id quad prwter the English, preceded by the word An
debitum eriyitur per superiores it aubditis.) glicé, thus: Quare cepit decem velamina,
Spelman. An extraordinary service ex Anglicé coifs; pileum,Anglicé, a cap; qua
acted by the sovereign, and appertaining tuordecem colores, Anghcé, neck-bands;
to his prerogative, (1-egalia,) such as ser m-uralia, Anglicé, garters, &c. Sti. 125.
vices of labor and carriage, especially the Towns. Pl. 16, 101. De quadam ripa,
latter. Feud. Lib. 2, tit. 56. Hotom. de Anglicé, a dam. Hob. 198.
,,,'* The pleadings in actions were for
'erb. Feud.
In maritime law. A forced service, merly in Latin, that the records might be
(anua,) imposed on a vessel for public pur kept forever without changing; and there
poses; an impressment of a vessel, (Swed. fore it was necessary that there should be

LAW
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ziena ; Germ. and Belg. przssm.) Loc proper Latin words to express the cause
of action, or a proper periphrasis,- or a
cen_ de Jur. Mar. lib. 1, c. 5,
1-6.
This is said to have been a Persian word, proper Latin description containing suffi
transmitted to the Greeks through a He cient certainties; but if there were no
brew channel. H0r0d0tu.9, lib. 8. Hesy proper Latin words to express the thing, it
c/n'u;,
SuI'd'a8. L06687l. (18 J. H. lib. I, was suﬂicient to form the word under a
c. 5. Angarialion. is used as an English Latin termination, (or, in other words, to
ward bv old writers.

Richardson’s 1)ic!.v coin a Latin word,) and explain it by an

A.\'G'ARIARE. L. Lat. [Gr. ay7ap|..;m.] i Anglicé. So, where the Latin word was
In old records. To compel; to burden equivocal, and signiﬁed m )l'0 things than
Fill] 0X3CtI0ll& Spelman. The GI’. dyyapcﬁan

one, it might be ﬁxed down by an Anglia’.

Gilb. Com. Pleas, 126. And it was a rulp.
ANGAl{US. [Gr. ayy..po¢.] A Persian that an Anglicé, (which was but a videlioet,
word 5i nifving a messenger, nuntius.) or “that is to say,”) should never exceed
In Greg -, 3 porter, (bajulus,) or carer of the Latin. Hob. 172 a.

(shall compel.) occurs in Matt. v. 41.
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ANGLICUS. Lat. In old English law. Inst. 2. 1. 16. Brut. fol. 9 a. 2 Kmfs
English; an Englishman. Fleta, lib. 1, c. Com. 357. I
;
Aizimo manendi; with the intention of
80.
.
ANHLOTE, Anlote, Anlot. Sax. [from remaining. 1 Kent’: Com. 76.
Animo momndi ; with the intention of
an, one, or own, and hlote, a portion, or
share] In Saxon law. One’s own por staying. Lord Ellenborough, 10 East, 25.
Animo rcpublieandi ; with the intention
tion; an individual tax; a share in a gen
eral tax. Anlote and Anacote is mentioned of re-publishing. 1 Powell on Dev. 609.
Animo revertendi ,' with the intention of
in a law of William the Conqueror, as a
customary tax or payment of the Anglo returning. 1 -Kent’s Com. 7 8.
Animo revocandi ; .ith the intention of
Saxons, to which every one contributed.
Spelman. Larnbard supposes this to be revoking. Lord Mans eld, C. J. Coup. 52.
the same with what was commonly called 1 Powell on Dev. 595.
Animo testamii; with the intention of
seat and lot. Id. See Lot, Scot, Scot and
making a will. Freem. 265.
lot.
Animo et corpore ,' by the mind, and by
ANICHILEE. L. Fr. [from Lat. nichil,
or nih-il, nothing? Made void or nought; the body; by the intention, and by the
annulled; anichi ed or adnichiled. Kel physical act. Dig. 50. 17. 153. Id. 41.
ham. See Adnihalare.
2. 3. 1. Fleta, lib. 5, c. 5, §§ 9, 10.
ANIMUS. Lat. Mind; will; disposi
ANIENT, Aniente, An;/ent, Anyenty.
L. Fr. Void; of no force or eiiect; made tion; intention or design. Animo, (q. v.);
void or taken away; defeated; barred; an with the intention or design. These terms
'
nulled. Litt. sect. 741. L. Fr. Diet. are derived from the civil law.
Animus hominis est anima an-ipti. The
Fet Assaver, § 45.
ANIENTER, Anientir, Any/entir, Ane intention of the party is the soul of the in
untir. L. Fr. To make void, or annul; to strument. 3 Bulstr. 67. Pitman, Prim.
take away, or destroy; to defeat; to bar; <5: Surety, 26. In order to give life or ef
fect to an instrument; it is essential to look
Kelham.
- ANIENTISEMENT. L. Fr. Destruc to the intention of the individual who exe
tion; waste; diminution; annulling. Kel cuted it.
Few maxims have been expressed in
ham.
ANIMAL. Lat and Eng. [from anima, briefer and more comprehensive language
breath, life.
A living thing or creature, than this; but its point and force, consist
other than uman, having the power of ing in the use of animus and anima, in
voluntary or self motion." Qwod se movet. their appropriate senses, are lost in most of
Ualv. Lem. Dig. 50. 16. 93. Distin titre translations which have been given
guished from movable things qua: anima. 0 it.
carent. Dig. 6. 1. 1. 1. Distinguished
Asnws CANCELLANDI. The intention of
from man.

Id. 1. 1. 1. 3.

Id. 50.16. 135.

cancelling. Lord Ellcnborough, C. J. '14

ANIMO. Lat. [abl. of animus, q. v.] East, 423. See Animo cancellandi.
With the intention or design. Qua am
Anmus CAPIENDI. The intention of tak
mo ,' with what intent. Considerandum est ing. 4 Rob. Adm. 155. 4 Id. 126.
quo animo, quave voluntate quid ﬁat ; it is
Annuus DERELINQUENDI. The intention
to be considered with what intent, or with of abandoning, 4 Rob. Adm. 216.

what will a thing is done. Bract. fol. 101 b.

Asmus nonnsnr. The intention of gav

This is a very common expression in the
books. 8 Co. 290. 1 Kent’s Com. 77.
Animo cancellandi ; with the intention
of cancellin . 1 Eq. Cas. Abr. 409, pl. 3.

ing. Non valet donatio niei tam danti;
quizm accipientis concurrat mutuua consen
sus et voluntas ; sc. quad donator habeat an
imum donaudi, et donatorius animurn re
3 Rep. in 'h. 159. 1 Powell on Deoises, cipiendi ; a
is not valid unless there
603. 14 East, 423.
be a concurrence of the mutual consent and
Animo felonico; with felonious intent. will both of the iver and receiver; that is,
Hob. 134.
the donor must ave the intention of giv=
Animofurandi; with the intention of ing, and the donee the intention of receiv
stealing. Bract. fol. 150 b. 1 Kent’s Com. ing. Bract. fol. 15 b.
'
Axmms FURANDI.
The intention of
Animo lu-crandi ; with the intention of stealing. The felonious intent or design,

183.

gaining with the view to gain or proﬁt. which is necessary to make the taking of
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the property of another, theft or larceny. men, idiots, and persons born deaf, blind
Brant. fol. 150 b. 4 Bl. Com. 232. 4 and dumb, are incapable of having animum
Sleph. Com. 157.
testandi. 2 Bl. Com. 497.
_Asmws LUCBAHDI. The intention of
AN10NTEZ,Awi6vrts. Gr. from driwu, to
gaining. See Animo lucrandi.
ascend.] In the civil law.
crsons in the
Armms manner. The intention of re ascending line; ascendants. Nov. 118, c.
maining; intention to establish a perma 2. Nov. 22, c. 22.
nent residence. -1 Kent’: Com. 76. This
ANN, Annat. In Scotch law. Halfa
is the point to be settled in determining year’s stipend, over and above what is ow
the domicil or residence of a party. Id. ing for the incumbency, due to a minister’s
7 7. See Animus revertendi.
relict, child, or nearest of kin after his de
Armws RECIPIENDL The intention of cease. Whishaw. Bell’: Diet. P. Cy
receiving. See Animus donandi.
lopedia, Annates. See Ersk. Inst. b. 2, tit.
Armws ruscurnaannr. The intention of 10, § 65-67.
recovering. Loccenius de Jur. Mar. lib.
A NALES. Lat. [from annus, a year.]
2, <-. 4, s. 10.
Annuals ; a title formerly given to the Year
Annms nsrunnrcaanr. The intention Books. 9 Land. Legal Obs. 323.
of re-publishing. 1 Powell on Devises, 609.

In old records.

Yearlings; cattle of the

Annws nssrrrunnnn The intention of ﬁrst year. Cowell.
restoring. Fleta, lib. 3, c. 2, § 3.
ANNALY. In Scotch law. To alien
Anmcs nnvsarnnni. The intention, or ate; to convey. Shem de Verb. Signif.
disposition of returning. A term em vocc. Annexation, Annuell, Recog'nition.
ployed in the civil law, in expressing the
ANNATES, Annataz. L. Lat. [from
rule of ownership in tamed animals. In annus, a year.] In English ecclesiastical
is animalibus qua eafconsuetudine abire et law.’ The ﬁrst ycar’s whole proﬁts of a
redire solent, talia regula comprobata eat; spiritual preferment, anciently aid by the
at eousque tua ease intelligantur, donec an English clergy to the pope, ut in the
imum revertendi habeant: nam si rever reign of Henry VIII. transferred to the
tendi animum habere desierint, etiam tua crown; called in modern law first fruits.
use desinunt, ct ﬁunt occupantium. Re Spelman. Termes de la Leg/. 1 Bl. Com. Vertendi aulem animum videntur desinere 284. See First fruits.
habere tuna, bum revertendi c0nsuetudi
ANNEXATION. [L. Lat. annezatio,

nem deeeruerint. In respect to those ani
mals which go away and return habitually,
the rule is this; that they are considered
as yours as lo as they retain an inclina

from anncctere, to knit or join to.]

this inclination they cease to be yours, and

99, 114.

The ,

fastenin of chattels to the freehold, or the
letting t em into it, which gives them the
character of ﬁxtures. Grady on Fixtures,
tion to return, ut if they cease to have 2, 52. 3 East, 38. 2 Smith’: Lead. Gas.
1 IIilliard’s Real Prop. 64, 70.

become the property of any who may take See Fixtures.
them. And they may be supposed to
In Scotch law. The act of uniting lands
cease to have the inclination of returning to the crown, and declaring them unaliena
when they actually relinquish the habit of ble. Bell’s Diet.
returning. Inst. 2. 1. 15. This rule is
The appropriating of church lands to the
adopted by Bracton almost word for word, crown. I .
The union of lands lying at a distance
and has become a part of the modern com
mon law. Bract. fol. 9 a. Fleta, lib. 3, c. from the kirk to which they belong, to the
2, § 4. 7 00. 16-18. Finch, Law, b. 2, kirk to which they are more contiguous;
called annexation quoad sacra. Id.
ch. 17. 2 Kent’; Corn. 348.

This phrase is also applied to persons in
modern law, in discussing questions of do

micil. 1 Kent’s Com. 78.
Axnws asvocssm. The intention of
revoking. (Jae. temp. Hardw. 213. See
Animo revocandi.
Armws rssrsnnn Intention of willing;
intention or purpose to make a will. Wor
thington on Wills, prel. obs.

Mind or capacity to make a will.

Mad

ANNEZ, Anz.

L. Fr. Years. Kelham.

ANNI ET TEMPORA. Lat. Years
and terms. An old title of the Year
Books. 9 Land. Leg. Obs. 323.
ANNI NUBILES. Lat. In the civil

law.

Marriageable years; the marriages

blo age of woman, viz. twelve years.
2 Inst. 434. Sec Infra annos nubilea.
The age of twelve in the female, and four
teen in the male. Tayl. Civ. Law, 299.
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ANNICULUS. Lat. In the civil law.
Of one year’s age; a child of a year old.
Bract. fol. 63 b. Annieulus—trecentesimo
kezagesimo-quinto die dicitur, incipiente
'plané non exacto die, quia annum civiliter
non ad momenta temporum, sed ad dies
numeramus ; a person is said to be a year
old, on the three hundred and sixty-ﬁfth
day [after birth], when it has clearly be
gun, and before it has passed, because we
reckon a year civilly not by moments of
time, but by days. Dig. 50. 16. 134. See
Id. 132. Calv. Lez.

ANN

Annua nee debitum judex non aiparat

ipsum. Ajudge or court doesnot divide
annuities nor de t. 8 0. 52. 1 Salk.
36, 65. Debt and annuity cannot be
divided,or apportioned by a court. A
maxim of the old law, expressed in a hex
ameter line. See 1 St0rg's Eq. Jur.
§ 480.
ANNUA PENSIONE. See De annua
pensione.
ANNUAL RENT. In Scotch law. In
terest of money. Before the reformation,
it was not lawful to lend money at inter
ANNIVERSARY. [Lat. anniversarium, est; and, to evade the law, moneyed per
- from annus, a year, and vertere, to turn.] sons purchased a yearly rent out of land.
In old ecclesiastical law. An annual day The proﬁt of the money lent was thus do
established in commemoration of some nominated annual rent, and so the term
deceased person. Called in English, a annual rent came to be synonymous with
“year-day,” a “mind-day.” Spelman.
interest. Bell's Diet.
ANNOISANCE. See Anogsance.
ANNUATIM. L. Lat. Annually. Reg.
ANNONA. Lat. [from annus, a year.] Jud. Appendix, 9. Ambl. 131.
In the civil law. Corn or grain; provi
ANNUELL. In old Scotch law. A
sions; annual means of subsistence; pro yearly rent, revenue or duty, paid at cer
vision for a year’s subsistence, not 011% of tain times. Skerw de Verb. Sign.
grain, but other things. Ualv. Lezc.
ig.
ANNUELTE. L. Fr. Annuity ;an
48. 12. _ Annonw were contributions of annuity. Yearb. H. 7 Edw. II. 221.
ANNUITY. [L. Lat. annuus redditua]
various articles, by the owners or occu
pants of farms in the provinces, for the use A yearly payment of a certain sum of
of the army; such as bread, meat, oil, salt, money, granted to another in fee, for life
grain, wine, hay, straw, 820. God. 10. 16. or years, charging the person of the
Gala. Lez. Brissonius. Annonae civilea; grantor only. 0'0. L-itt. 144 b. 2 Bl.
ordinary contributions of a similar kind, Com. 40. 3 Kent’s Com. 460. In this re
by way of rent, paid to ecclesiastical per spect it differs from a rent charge, which
sons and others. God. 1. 2. 14. Id. 5. is chargeable upon, and issues out of land.
13. 7. Id. 6. 24. 12. Called panes civiles.~ 2 Bl. Com. 41. See Com. Dig. Annuity.
United States Digest, Annuity.
Id. 5. 12. 31. 2.
In old English law. Corn or grain.
The name of an action, now disused,
Spelman. LL. Edw. Conf. c. 8. Domes $L. Lat. breve de annuo redd-itu,) which lay
day. L. Salic. tit. 24, § 1.
or the recovery of an annuity. Reg.
\Vhatever is laid up for a year's subsist Orig. 158 b. B-ract. fol. 203 b. 1 Tidd’s
ence, (quicquid in annuum alimonium rc Pr. 3. See De imnuo redditu.
conditur.
Spelman.
In a general sense, a yearly or stated
ANN TARE, Adnotarc. Lat. [from payment of money. See infra.
ad, to, and notare, to mark] In the civil
”‘,,,”‘ An annuity, it is said, has been fre
law. To mark upon; to designate. To de quently confounded with a rent charge,
signate aplace of deportation. Dig. 32. 1. 3. from which it is a very distinct thing.
To give notice to a defendant, or accus > 2 Bl. Com. 40. In point of fact, the term
ed person, to appear, in order to make his rent, (L. Fr. rente, L. Lat. redditus,) was
defence. Cod. 9. 40.
originally employed to denote both; a rent
ANNOTATIO, Adnotatio. Lat. [from proper, or rent charge, being called rent
annotarc, q. v.] In the civil law. The rom a tenement, (redditus provem'e11s ex
sign-manual of the emperor; a rescript of

tenemento,) and an annuity, rent from the

the emperor, signed with his own hand. cofcr, (rente de chambre, redditus provenal
See Adnotatio. It is distinguished both ens at camera); the term rent itself being
from a reseript and pragmatic sanction, in used in the general sense of a ayment or
return of any kind, like the Lat. pensio
God. 4. 59. 1.
ANNOTATIONE PRINCIPIS. See and Fr. pensione, (qq. v.) Britt. c. 68, fol,
Adnotatione principis.
164 b. Bract. fol. 203 b. Fleta, lib. 2,
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c. 62, § 15. Reg. Orig, 158 b. regula.1
2 Reeves’ Ilist. Eng. Law, 258. Sec Rent,
Camera. The adoption of the term annu
ity would have sutﬁciently expressed the

ANN

suum, which it gives as another readmg.

The same author divides the year into
various kinds, as major, minor, solaric,
lunaris, artiﬁcialis, naturalis and umalie,
distinction between these two kinds of (q q. v.
Sec Year.
rents or payments, had it not been for the
AN US DELIBERANDI. Lat. In
phrase armuua redditus, by which it con Scotch law. A year of deliberating; a
tinued to be expressed in Latin. This is yearto deliberate. The year allowed by
constantly translated in the old books, (as law to the heir to deliberate whether he

by Fitzherbert from the Register? an an will enter and represent his ancestor.
nual or yearly rent, which probab y led to
the confusion spoken of by Blackstone.
F. JV. B. 152, A. B. See Dyer, 55 b.
Cro. Car. 170. Lord Coke, in his deﬁni
tion of annuity, (supra,) very properly
gives to redditus its general sense of pay
ment. See Annuus redditus.

It

commences on the death of the ancestor,
unless in the case of a osthumous heir,

when the year runs from is birth.
Dict. See Jus deliberandi.
ANNUS ET DIES. L. Lat.

Bell'|
Fr

an et jour.] A year and a day; a well

known period of time in ancient and mod
Nos non tenebimus terras illorum
the terms rent and annuity appears to be qui convicti fuerunt de felonia nisi per
well settled. The anomalous character of unum annum et nnum diem, &c.; we will
an annuity itself, however, has sometimes not hold the lands of those who have been
led to confusion. Though not belonging convicted of felony longer than for a year
to the class of things real, a man may have and a day. Jtlagna Clzarta, 9 Hon. III.
an estate of inheritance in it, that is, it e. 22. Co. Litt. 254 b. Applied to claims
may be made descendible to his heirs. of property in wreck, in villeins, and in
2 Stepb. Com. 26. An annuity in fee is the law of essoins. Fleta, lib. 1, c. 44.
personal estate sub mode, and is sometimes Id. lib. 2, e. 51, § 8. Id. lib. 6, c. 8, § 2.
called a personal fee. 3 Kmt’s Com. 460, See Year and day.
and note.
"’,,,* This peculiar limitation of time is
ANNULUS. Lat. In old English law. supposed by Spelman to be of German
A ring; the ring of a door. Per haspam origin, and is mentioned in the Books of
ml annulum kostii ezterioris ; by the hasp Feuds, and in the laws of the Lombards.
or ring of the outer door. Fleta, lib. 3, Feud. Lib. 2, tit. 40, 52, (3) 55, § 2. LL.
e. 15, 5.
Longob. lib. 2, tit. 43, L 3 In an ancient
ANNULUS ET BACULUS. L. Lat. formula given by Lindenbrog for the sale
In feudal and ecclesiastical law. Ring and of a slave, the following clause occurs: in
staﬁl Symbols anciently used in feudal in omni corpore scimus eum sanum usque anno
vestitures; the ring being the symbol or et die; we know (warrant) him_ to be
earnest of faith, the staff, of aid or sup sound in his whole body for a year and a
port, b which the vassal was bound to his day. Formal. Lindenbrog, 142. Spelman.
lord; annulus arra ﬁdei, baculus subsidii, The custom of warranting for a year and a
quibua domino sue temtur beneﬁciarius, seu day is still observed. See more under
msalua.) Spelman, voc.Investire. Hence Year and day
was derived the practice of granting eccle
ANNUS, DIES ET VASTUM. L. Lat.
siastical investitures in England, per annu In old English law. Year, day and waste.
lum et bwculum, by ring and crozier, or See Year, day and waste.
pastoral staﬁl Id. ibid. 1 Bl. Com. 378,
ANNUS LUCTUS. Lat. In the civil
37 9. A spear was sometimes used in giv law. A, or the year of mourning. The
In modern law, the distinction between crn law.

'

investiture.

Feud. Lib. 2, tit. 2.

AN-NUS. Lat. In civil and old Eng
lish law. A year; the period of three
hundred and sixty-ﬁve days. Dig. 40.
7. 4. 5. Cale. Let. Brant. fol. 359 b.
Annus eat mora motels qua suum planeta
pen-olvat circulum; ayear is a period of
motion in which a planet revolves through
its circle or orbit. Id. ibid. The ﬁrst edi
tion of Bracton has summum instead of

year following a husband’s death, during

which his widow was required to remain
unmarried. Dig. 3. 2. 1. Cod. 5. 9. 2.
Nov. 22, c. 44, § 1. 1 Bl. Com. 457. See
Infra annum luctus. Mr. Barrington re
fers to the Danish and Swedish laws, as

containing a similar regulation. Barr. Obs.
Stat. 8.
ANNUS UTILIS. Lat. In the civil
law. An available year; a year composed
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of dies utiles, (available days.) Dig. 4.
4. 19. Id. I5. 2. 2. Id. 47. 4. 11. Id.

ANT

ANTE LITEM MOTAM. L. Lat. Be
fore controversy or dispute moved, or com

menced. Mascardus de Prob. 420, n. 4, 5.
4. 6. 6. Brissonius.
ANNUUS BEDDITUS, or REDITUS. Hubback’s Enid. of Succession, 244, 245,
L. Lat~ In old English law. An annuity; 664. See Lis meta.
ANTECEDENS. Lat. [from antece
a yearly rent or payment. Qua ea‘ a retro
sunt de annuo reditu ; which are in arrear dere, to go before.] Going before; ante
to him of an annuit . Reg. Orig. 158 b. cedent.
Flsta, lib. 2, c. 62, § 14, 15. De arrera
Ad proxlmum antmdons fiat relatio,
giis cujusdam annui reditus; of the arrears (q. v.) Relation or reference should be
of a certain annuity. Reg. Jud. 43. Sec made to the last antecedent.
De annuo reditu.
Ex antmdcntibus ct conscqnentibus ﬁt
- ANON.
ANONYMOUS. Without optima intorprctatio. 2 Inst. 317. The

names; without the names of the parties. best interpretation [of a clause in an in
A term applied to reported cases in which strument] is made from the antecedents

the names of the parties are not given, or and the consequents [of such clause];
from the parts which precede and those
which are without the usual title.
ANOYER, Anyer, Ennog/er. L. Fr. To which follow it; that is, by taking all the
hurt; to trouble, offend or annoy. L. Fr.
Diet. Britt. c. 61.
ANOYSANCE, Noysance, Anisancz, Ay
nisans. L. Fr. [from anoyer, or any/er,
q. v.] Annoyance; nuisance. Stat. 22
Hen. VIII. c. 5. Cowell. Kelham. See
Nuisance.

ANS, ANZ.

L. Fr.

Years.

Kelham.

' L. Fr. Diet.

ANSEMENT. L. Fr. Likewise ; in
like manner; in the same manner. Kel
ham. See Ensement.

ANSWER.

In pleading.

In a general

sense, any pleading, (except a demurrer,
by which the party claims that he is not
bound to answcr,) framed to meet a previ
ous pleading.
In equity pleading. The most usual
form of defence made to a bill in equity;
being the defendant's answer in detail, and
usually under oath, to the charges which
the complainant has made against him in his
bill. 3 Bl. Com. 446. 4 Staph. Com. 22.
Mitford°s Chane. Pl. 357, [306.] 2 Dan
iell’s Chane. Pr. 813. 1 Barbour-’s Chane.

parts of the instrument together. The
proper mode of construing an instrument
is by looking at the whole, and not merely
to particular parts.‘ 2 Bl. Com. 379.
Hob. 275.

Bro0m’s Max. 249, [442.]

ANTECESSOR.

Lat. [from antccedere,

to go before.] In old English law. An
ancestor; one who goes or has gone before
another, in the possession of an estate;
one who goes before an heir. Anteces
sores—gui mortui sunt et hwredes anteceL
dunt, i. e. eedunt ante, et hwredes eedunt
eis sub, quasi succedunt; anccstors—who
are dead, and precede the heirs, i. e. they
go before, and the heirs go after, or sue

ceed them. Bract. fol. 67. See Id. fol.
281. Assisa mortis anteeessoris ; assise of
mort d’ancestor, (q. v.) Id. lib. 4, tract.
3. See Fleta, lib. 5, c. 1. The word oc
curs in this sense in the Book of Feuds.

Lib. 2, tit. 21.
A predecessor in an office. Mm in
Scacc. M. 5 Edw. I.
In the Roman law. A teacher, (doclor,)
master, (magisler,) or professor of law.

Pr. 130.

Calv. Lear.

ANTAPOCHA. Grseco-Lat. from am,
against, and apocha, q. v.] In t e Roman
law. A transcri t or counterpart of the
instrument calle apoeha, signed by the
debtor and delivered to the creditor. Calv.
Let. Cod. 4. 21. 19. See Apocha.
ANTE. Lat. Before. Usually employ

to the Institutes and Digests, to heophi
lus and Dorothcus, two of the most eminent

ed in old pleadings, as expressive of time,
as prw (before) was of place, and coram

(before) of erson.

Towns. Pl. 22.

ANTE E HIBITIONEM BILL./E. L.
Lat. Before the exhibition of the bill. A
phrase formerly used in pleading. See Ez
hibitio billaa.

A title given, in the

refaces

of the compilers of the Digests; the former

having also the title of magister, the latter

that of doctor.

Inst. prooem. § 3.

Dig.

pr. § 11. Id. § 9. Dr. Taylor thinks the
term was borrowed from the Roman mi
litia. C-iv. Law, 38.
A person learned in the law, though not
a professor. Hesychius. Brissonius. Cale.
Lex.
ANTE-FACTUM. Lat. {from ante, be
fore, and faetum, d0ne.]
n the Roman
law. A thing done before; a previous act

ANT
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or fact. Aul. G'ell. Noct. Att. lib. xvii.
c. 7. See E2: post faeto law.
ANTEGESTUM. Lat. (from ante, be
fore, and gestum, done.]
11 the Roman
law. A thing done before; a previous act.
38. l. 40.

Id. 48. 23. 3.

ANT

elcl. Ci/u. Law, 383, § 348. 4 Kent’s Com.
137, note. Story on Bailments, § 344.
So called, as being an exchanye of uses,
or what Grotius terms we rei pro usu 1-ei;
the use of one thing for the use of another;
the use of the thing pledged, as a compen

ANTEJURAMENTUM. L. Lat. In sation for the use of the money borrowed.
Saxon law. A preliminary or preparatory G1-ot. ale Jur. Bell. lib. 2, c. 12,§ 3, par. 4.
oath, (called also prazjuramentum, and ju Id. § 20, par. 2.

ramcnlum calumniue, q. v.) which both the

This kind of mortgage is still in use in

accuser and accused were required to make some countries, where the civil law pre
before any trial or purgation; the accuser vails; and it is expressly recognised by the
swearing that he would prosecute the crim laws of the State of Louisiana, but in gen
inal, and the accused making oath on the l eral it has become obsolete. . Story, Bailm.
very day that he was to undergo the ordeal, 1 ub. sup. Civil Code of Louisiana, art.
that he was innocent of the crime with; 3143. 11 Peters’ R. 351. The modern
which he was charged. Whishaw. Ley. ‘ Welsh mortgage closely resembles it. See
Atllelstan, apud Lambard, cited ibid.
‘ Welsh mortgage.
ANTICIPATIO. Lat. from ante, be
ANTENATI. - L. Lat. [plur. of antena
tun, q. v.] Born before; persons born be fore, and capere, to take]
in the civil law.
fore; that is, before a articular period or Anticipation; a taking or assuming before
event. This term, wit its opposite or cor , hand; the taking of a thing to be true, be
relative, poatnati, is used both in English . fore it is absolutely proved. Huberus
and American law. See Postnati.
‘ Prwl. Jur. Civ. lib. 22, tit. 3, n. 14. See
ANTENATUS. L. Lat. [from ante, be-;‘ Prwsumptio.
fore, and natua, born.] Born before; that ‘ ANTIGRAPHUS. Graeco-Lat. from
In
is, before another person. In this sense, ' Gr. am, against, and yp:i¢nv, to write.
this term is of frequent occurrence in Brac the Roman law. An oﬁicer whose duty it
ton, being used with its correlativepostnatu-8, was to keep an eye over the money which
(after-born,) to distinguish sons or broth-‘ the tax-gathercrs collected for the use of
ers born at different periods. Si frater the state, (cui id muneris injunctum erat,
antenatus, ¥donationem
fratri suo ut observe! pecuniam quam in usum prin
tnato; i an elder brother make a gift to cipis eel civilatia collegerunt ezactores.)
is aﬁer-born brother. B1-act. foL 38, Budarus, in Annot. prio. in Pand. tit. De
Quaastoris ofﬁcio. Literally, one who con
lib. 2, c. 15. See Id. cc. 16, 30.
Born before a particular period or event. trolled or supervised the accounts of money
In this sense, the term (especially the plural collected; a controller. See Controller.
antenati,) has acquired much celebrity in
ANTINOMIA. Graaco-Lat. [Gr. am
modern law, being employed to denote npm, from am, opposite. and "Pu, law.] In
the subjects of Scotland born before the the Roman law. An opposition, contra
union of the crowns; and Americans and tradiction or inconsistency of laws; incon
British subjects born in the United States sistency between one law and another in the
before the declaration of independence. same collection. Cod. 1. 17. 8. Grotius
7 Co. 1, Calvin’s case. 2 I(ent’s Com. 40, de Jur. Bell. lib. 2, c. 16, §§ 4, 28. Some
66, 58. 4 C9unch’s R. 321. 3 Peters’ times Englished “antinomy.” “ The un
tinomiea or contradictions of the Code and
R. 99.
ANTESTARI. Lat. In the Roman Pandects still exercise the patience and
law. To summon a person to testify; to subtlety of modern civilians.” 3 G'ibbon’s
testify. Calv. Lear. Brissonius.
Rom. Emp. 165, (Am. ed.)
Antinomiw. Conﬂicting laws or provis
ANTICIIRESIS. Graaco-Lat. [Gr. am
xpqng; fl'OIIl drn, opposite, and xpmng, 1188.]

ions of law; conﬂicting or inconsistent

In the civil law. A sort of mortgage, in i cases, opinions or decisions. “ Cases judged
which the right of reaping the fruits, or to the contrary; cases of contradiction."
taking the proﬁts of the thing pledgedw Bacon's Works, iv. 371.
ANTIQUA STATUTA. Lat. Ancient
mo
was by special
ee, in lieu
agreement
of drawing
transferred
interest;
to the
[he
statutes. See Vetera statuta.
ANTIQU./E CUSTUM./E. L. Lat. In
having the use by way of compensation]
20. 1. 11. 1. Id. 13. 7. 33. 1 Mack old English law. Ancient customs. Cus
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toms upon wools, woolfells and leather,
ANUELS LIVRES. L. Fr. The year
granted to Edward I. by parliament in the books. Kelham. L. Fr. Diet. See Year
third year of his reign. Vaugh. 161, 162. Books.
See Custuma antiqua.
ANUYTE, Anute. L. Fr. Annuity.
ANTIQUARE. Lat. [from antiquus, an 2 And. 1, 2.
ANY. A common word in statutes and
cient, old.] In the Roman law. To re
store a former law or practice; to reject or , other writings, having sometimes the sense
vote against a new law; to prefer the old of “ some,” but more frequently that of
law. Those who voted against a proposed “all”. or “ every.” See At any time.
law wrote on their ballots the letter A, the‘ Like the word “ all,” (q. v.) it has often
initial of ANTIQUQ, I am for the old law. been made the subject of judicial construc
Catv. Lez.
tion, and, like_ that word, its meaning has
ANTIQUITAS. Lat. [from antiquus, been restrained and limited, as in the fol
ancientl In the civil law. Ancient or lowing examples:
former aw, or practice. Inst. 1. 6. 7. } “Any court of record,” has, in England,
Modus alius antiquitati placuit, alium novi ; been conﬁned to the four courts at Westr
tas per usum ampleza est ; the ancient law minster. 6 Co. 19.
adopted one mode, modern practice has es- . “ Any person or persons,” in the Act of
tablished another. Id. 4. 11. pr. Antiqui Congress of April 30th, 1790, § 8, though
tas dubitabat, &c. God. 3. 33. 14. Lit admitted to be broad enough to compre
erally, antiquity; which is the term con hend every human being, was held to be im
stantly used by Lord Coke and other , ited to the objects to which the legislature
writers, to denote the same thing.
| intended to apply the words. Marshall,
ANTIQUUM DOMINICUM. L. Lat. $0. J. 3 Wheaton’s R. 631.
“Any creditor,” in a deed, has been held
In old English law. Ancient demesne,
(q. v.) Fleta, lib. 2, c. 71, § 15. Con I to be used in a limited sense. 5 B. J.‘ Ald.
trasted with novum pcrquisitum, (new pur 2 869.
chase or acquest.) Id. ibid.
‘ “Any other matter or thing, from the
ANTISTES. Lat. In the civil law. beginning of the world to the day of the
A chief or presiding priest; a bishop, (epis date hereof,” in a release, has been re
copus.) Inst. 1. 20. 5. Cod. 1. 3. 18, 22, 25. ‘ strained to the subject-matter on which the
ANTISTITIUM. L. Lat. In old Eng parties acted. 4 Mason’s R. 227.
AORE. L. Fr. New. L. Fr. Diet. See
lish law. A monastery. Btount.
Whis- \,
haw.
ANTITIIETARIUS.

L. Lat. [from Gr.

dwt0m;', opposition 1!] A term applied, in
ancient law, to one who endeavored to
discharge himself of a fact of which he was
accused, by recriminating, or charging his
accuser with the same fact.
Cowetl.
Wkiskaw.
ANTOR. L. Fr. Around. Kelham.
See Entour.
ANTRUSTIO, Amtrustio. L. Lat. [from
Sax. an, one, or Germ. umgf, office, and
trusty.] In early feudal law. A conﬁ
dential vassal. A term a plied to the
followers or dependents ofP the ancient

German chiefs, and of the kings and counts
of the Franks.

It occurs in the formularies

of Marculfus, and imported the same with
what was called in the Salic laws, homo in

Ore.
AOUR.
Oor.

L. Fr.

Gold.

Kellaam.

See

APANAGE, Appanage, Apenage. [L
Lat. appanagiurn, appenagium, q. v.] In
old French law. A provision for the sup
port of younger sons; an allowance made
to younger branches of a sovereign house,

out of the revenues of the country, gene
rally together with a grant of public do
mains; the provision of ands or feudal su

periorities formerly assigned by the kings
of France for the maintenance of their
younger sons. Spelman, voc. Appeara
gmm. Brande. P. Cyclopedia.
APARELLE, Aparaile, Apparcillie. L.
Fr. Ready. Kelham.
APARES. L.Lat. Peers; equals. See
‘
Appares.
APARLUY, Apcrluy. L. Fr. By it
self; separately. Yearb. H. 9 Hen. VI. 21.
‘
APARTE. L. Fr. Open; full. Kel
ham. See Apert.
APARTEMENT.
L. Fr.
Openly;

truste dominica, (a man in his lord’s trust,
or one who had sworn faith to his lord.)
Jllarculf. Form. lib. 1, c. 18. L. Salic.
tit. 43, § 4. Spelman, voc. Amtrustio.
Esprit des Lois, liv. 30, c. 16. 1 Robert
son’s Charles V. Appendix, note viii.
plainly.

Ketham.

See Apertment.
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APARTMENT. A room in a house or at all coming within the denomination of
building; a part of a house. Apartments “ subtleties.”
APICES JURIS. Lat. [plur. of ape:
are one or more rooms in a house, occupied
by one or more persons, distinct from other juris, q. v.] Subtlcties or extreme points
occupants of the same house. See 7 Man. of law; nice or curious exceptions, or
4' Gr. 95. A small building on the same merely technical objections in pleading.
lot with a dwellin -house, at the distance A term taken from the Digests. De bona
of forty-ﬁve rods om it, with a passage ﬁde cnim agitur, cui non congruit de apici
way between them, was held to be not an bus juris disputare; for the controversy is

apartment or dependence of the dwelling

respecting the good faith of the transaction,

which is inconsistent with any discussion
house. 10 Pick. R. 293.
AHATOPEE, Amiropcg. Gr. [from I, without, about apicesjuris. Dig. 17. 1. 29. 4. In
and rnrrjp, a father.f1 In the civil law. 4 Scott, N. R. 667, and 5 Id. 896, an ob
Persons without a ather; spurious chil jection is described as being inter extremes
dren; bastards, (quasi sine patre ﬁlii.) aplcesjm-is. The apices juris are said to
stand upon the outer verge of the law, and
Inst. 1. 10. 12.
APENT. L. Fr. Belongs. Kelham. are only rarely resorted to.
Apiccs juris non aunt jura [jus.] Ex
See Appent.
APERCEYVER. L. Fr. To perceive. tremities, or mere niceties of law, are not
rules of law, [are not law.] C0. Litt. 304 b.
Britt. c. 40.
APERLUY. L. Fr. By itself; sepa 10 C0. 126. Wingate’a Max. 19, max.
rately.
Clwscun aperluy. P. 9 Edw. 14. B1-oom’s Mar. 88, [142.] Platt, J.
20 Johns. R. 261. This maxim, however,
III.l.
APERTE, Aparte. L. Fr. Eli-om Lat. is not understood as prohibiting the allow
ance of all technical objections. Broom’s
apertus, q. v.
Open; plain.
elham.
APERTM NT, Aperment, Apartement. Max. ub. supra.
L. Fr. Openly; plainly. Apertmentescr-ies;
The common translation of this maxim,
openly defamed. Stat. Westm. 1, c. 15. —“ points of law are not laws ”—is very
APERTUS, Apertum. Lat. [from ape far from expressing its proper meaning.
APICES LITIGANDI. L. Lat-. Sub
rire, to opcn.] In old English law. Open
or patent. Applied by Bracton to writs,; tleties of litigation; sharp technical points
though patens was the more usual epithet. or captions objections in pleading or prac
Si fuerit [breve] patens sive apertum; quia tice. “It is unconscionable in a defend
originalium [brevium] quwdam aperta, qua 'ant to take advantage of the apices liti
dam clausa ; if the writ be patent or open ; gandi, to turn a plaintiff round and make
because of original writs some are open, him pay costs when his demand is just.”
some close. Bract. fol. 413 b. See Fleta, Lord Mansﬁeld, C. J. 3 Barr. 1243.
APENNIS, Appennis. L. Lat. In old
lib. 2, c. 13, § 6.
APEYNE. L. Fr. Scarce. I(elham._ European law. A brief statement or nar
APEX J URIS. L. Lat. An extreme rative in writing of any event or transac
point or subtlety of law; a curious or nice tion, (chartula relationis.) Formal. Vett.
exception or merely technical objection in Marculfo adject. et cap. 46. Formal.
pleading; a rule or doctrine of law, carried Lindenbrog. 106. Spelman.
APERIRE. Lat. In the civil law.
to an extreme either of rigor or reﬁnement;
an unnecessarily rigid adherence to the '1 To open, as a will or codieil. Dig. 29. 5,
letter; the strictum or summum jus. Lee, ; 3. 19, et seq. To_ open, as a way or road,
Id. 43. 11. 1.
C. J. 1 Burr. 341, 349. Lord Ellenbo ,
In feudal law. To esehcat, or revert to
rough, C. J. 14 East, 522. Kent, C. J. 2 ‘
Gaines’ R. 117. Story, J. 2 Storg/’s R. ‘ the lord. Feud. Lib. 1, tit. 18, lib. 2, titt.
143.

34, 35.

mum-=', A¢ﬁM£. Gr. [from at, from,
The ﬁgurative term apex, signifying lit
erally, the summit or highest point of any and lﬁuxh, age] In the Roman law. A
peaked object, very aptly expresses the sev minor; one under age. Dig. 27. 1. 10. 7.
eral ideas of extremity, sharpness and ﬁne jﬂl. 26. 5. 21. Id. 26. 6. 2.
APOC./E ONERATORI./E. L. Lat. In
ness, intended to be conveyed by these
words. It is not well translated by the old commercial law. Bills of lading. Casa
simple English word “ point,” which is con reyis, disc. 1, n. 111. Id. disc. 10, n. 25.
stantly applied to positions and rules, not Id. disc. 25, n. 5. Sec Apocha.
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APOCHA. Graaco-Lat. [Gr. it-»;@.] In marginal note, an answer to a petition or
other writing, set down in the margin; and
have been derived from the Lat. apponere,
because placed to the text in the margin.
Richae-dwn’s Diet. But quwre if the word
a receipt or voucher, (Gr. dz6du£u-.) Calv. he not radically the same with apostles.

the civil law. An acknowledgment of
the payment of money, (pecunia: solute:
professio,) given by a creditor to his debtor.
Brissonius. An acquittanee or discharge;
Let. Cod. 4. 21. 16. 2.
Id. 10. 22.

Id. 4. 21. 19.

See infra.

See an example of apaper with

apostyles in the margin. .Bac0n’s Works,
APOCRISIARIUS. Lat. [from Gr. vi. 97.
azarplau, an answer.] In ecclesiastical law.
Appostille, (q. V.) is still used in French
One who answers for another, (qui est law. Postile occurs in Bacon’s Works,
a responsis, responsalis.) Originally and vi. 101.
APOSTLES. [Graaco-Lat. apostoli, q.
properly, an oﬂicer who brought ecclesias
tical matters before the emperor, and con v.] In civil and admiralty law. Letters
veyed his answers to the petitioners ; or an dismissory, addressed by a court from
oﬂiccr who, being consulted on ecclesiastical which an appeal is taken, to the su erior
matters, gave answers or advice. Spelman. court, for the purpose of certifying t e ap
A pope’s legato; a bishop’s legate or peal. Spelman, voc. Apostoli. Short let- '
chancellor. Id. Nov. 6, e. 2. Nov. 123, ters dismissory, signed by the judge is
quo, stating shortly the ease and the sen
c. 25.

APOGRAPHA.

Grzeco-Lat. [Gr. dim

y;m¢-i:.] In the civil law. A description or
enumeration; an inventory, (inventarium,
repertorium.) Ualv. Lez. Nov. 48, c. 1.
APORIARE. Graaco-Lat. [from Gr.
dnpuv, to be in doubt or perplexity.] In
old records. To be in diﬁieulties; to be

tence, and, in the room of further apos

tles, declaring he will transmit all the pro
ceedings. 2 Bro. Civ. Law. 438, ch. 9.
Letters missive, transmitted to the judge

ad quem, to instruct him in the nature of
the suit. Hall/‘ax, Anal. b. 3, c. 11, n.
34. See Apostoli.
poor; to reduce to poverty. Spelman.
This term is still sometimes applied in
APOI,Apo_2/. L. Fr. Almost; scarcely. the admiralty courts of the United States,
Kelham.
to the papers sent up or transmitted on ap
APOINCTER. L. Fr. To appoint or peals.
direct. Kelham.
APOSTOLI. Graeco-Lat. [G!'.d.-r6a*rn)\a|,
APOSTACY. In English law. The from anwixxw, to send from.] In the civil
total renunciation of Christianity, by em law. Letters dismissory or missive. Post
bracing either a false religion, or no reli appellationem interposilam litterw danda
gion at alL This offence can only take place aunt ab eo a quo appellatum est, ad eum qua’
in such as have once professed the Chris de appellatione cogniturus est, quas literas
tian religion. 4 Bl. Com. 43. 4 Steph. dimissorias si-ve apostolos appellant; after
Com. 231.
an appeal is interposed, letters are to be
APOSTARE. L. Lat. In Saxon law. given by him from whom the appeal is

To violate or transgress.

Qui

leges taken, to him who is to judge of the ap

apostabit ,- whoever shall violate the laws. peal, which they call letters dismissory, or
LL. Edw. Uonf. c. 35. Spelman. Some apostles. Dig. 49. 6. Id. 50. 16. 106.
times eonfounded with apostatare, to apos God. 7. 62. 6. See Dimissoriaz litteraz.
tatize. Id. See Laghslit.
APOSTOLUS. Graeco-Lat. [Gr. dds‘
Lat.

In rsm, one sent from another.]
In old Euro
An apostate; pean law. A legato, ambassador or nun

[GR a'1roa1'ﬁ1';1g.]

civil and old English law.

a deserter from the faith; one who has re
nounced the Christian faith. God. 1. 7.
Reg. Orig. 71 b.
APOSTATA CAPIENDO. See Dc
apostata capiendo.
APOSTILER. L. Fr. To write notes
on. Kelham. See Aposlille.
APOSTILLE, Appostille. L. Fr. An
addition, note or observation. Kelham.
' Apostill, appostill, and apostyle ‘are used

cio.

Spelman.

At Athens, the commander or admiral of

a ﬂeet was called du6woXa;. Id.
APOTHECA. Graeco-Lat.
dvra0ﬁxq.]
In the civil law. A repository ; a place of
deposit, as of wine, oil, books, &c. Calv.
Lex. Brissonius.
APOTHECARII. Lat. In old records.
Stewards, (ratlocinatores, procuratores.)
Spelman.
in old English writers in the sense of a
APPANAGIUM. L. Lat. [from ad, to,
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and panagium, sustenance, from panic,

bread.]

In old French law.

One who

provides or furnishes. A sheriff was for
merly styled in England apparator co1nilu
tfu, as having charge of certain county
arrangements and expenditures; and con
siderable yearly sums were sometimes
allowed him in that capacity. Cowell. In
the United States, sheriffs often act in a
similar ca. acity.

APP

APPARERE.

Lat.

In old English

An appa law. To appear; to be regularly before a

nagc or apanage; a provision for the sup
port of younger sons. See Apanage.
Sometimes written appenagium, which
Spelman approves.
APPARANCE. L. Fr. Appearance,
Yearb. 8 Hen. VI. 16.
APPARATOR. L. Lat. [from apparare,
to prepare, furnish or provide]

APP

ENS. Lat. [from appa/rere, to

court; as a fact, an instrument, or other

thing of which they are requested to take
notice. See Conatare. Qllﬂd 110]! llillllltt
I10]! tat. That which does not appear, is
not, [does not exist] 2 Inst. 479. Jenk.
Cent. 207. Vaugh. 169. See Anmrena.
To be regularly before or in a court, as
a defendant in an action. Comparere was the
term more usually employed in this case. ’
APPARES, Apares. Lat. [quasi wipe
res, from ad, to, and pares, equals] In ca
non law. Peers, or compeers, (compares ;)
equals; associates. Spelman.
APPARITIO. L. Lat. [from apparere,
q. v.] In old practice. Appearance; an
appearance. Apparitio in judicio ; an ap
pearance in court. Bract. fol. 344. Post

appear.] Apparent; appearing; that which apparitimwm ; after appearance. Fleta,
appears, or is regularly before a court. Dt lib. 6, c. 10, 25.
APPARI OR. Lat. from apparere, to
non spparcatibus ct non cxistentibus cadcm
til ratio. Respecti things which do not appear, to be prcsent.] n the civil law.
appear, and things iiiich do not exist, the An oﬂiccr who waited upon a magistrate
rule, reasoning, or mode of treatment is or superior officer, and executed his com
the same. 6 Co. v. Ca.udrey’s case. Things mands. Ualv. Lea. Cod. 12. 53-—57.
which do not appear are treated in law the
In ecclesiastical law. One who cites or
same as if they did not exist. Broom’: summons to appear ; a summoner; a
MM. 70, [121. Where the court can messenger who cites offenders to appear
not takc judici notice of a fact, it is the in the spiritual court, and serves the pro
same as if the fact had not existed. Bul cess of the court. Cowell.
ler, J. 1 Term R. 404. Thus, on a writ of
APPARLEMENT. L. Fr. [from pareib
error, for error in law, the court will not lement, likewise, in like manncr.] In old
look out of the record. Steph. Pl. 121. English law. Resemblance; likelihood;
So, on a special verdict, they will neither as apparlement of war. Stat. 2 Ric. II.
assume a fact not stated therein, nor draw st. 1, c. 6. Cowell.
inferences of facts necessary for the deter
APPAROIR, Apparoer, Apparoier. L.
mination of the case from other statements Fr. To appear; to make known. Kelham.
contained therein. 5 Co. v. 8 C'owen’s
APPARURA. L. Lat. [from apparare,
R. 600, 682. 1 Caines’ R. 60. 5 Hill’s to furnish.] In old English law. Furniture;

R. 634. 1 Archb. Pr. 215. 12 Ill. ¢£ W.

tackle,

316. Broom’: Jlax. ub. sup. See Appa

rura ,' plough tackle. Cornell.
APPATISSIEZ LIEUX. L. Fr. In
old English law. Places which agreed to
pay a sum of money to the enemy, in com
pensation of their towns being spared from
the ravages of war. Kelham.
APPAYE, Appag/, Apay. L. Fr. Sa

rerc, Appear.

APPARENT. [from Lat. apparcns, q.

v.] Manifest; evident; proved. See Ap
parena.

APPARENT HEIR. In English law.

or

apparel.

Carucarum

appa

One whose right of inheritance 1s indefen
sible, provided he outlive the ancestor. 2 tisﬁed; contented. Kelham.
APPEAL. [Lat. appellatio, from appel
Bl. Com. 208. See Heir.

In Scotch law. One who is entitled to lare, Fr. appeller; to call to, or upou.] In
enter heir to a deceased ancestor, before practice. The complaint to a superior court,
actual entry. Ersk. Inst. b. 3, tit. 8, § 54. of an injustice done, or error committed
by an inferior one, whose judgment or de
1 Forbes’ Inst. art 3, b. 2, ch. 3.
APPAItEN'FIA. L. Lat. [from appa cision the court above is called upon to cor
rere, q. v.] In old Eractice. Appearance ; rect, or reverse. The removal of a cause,
aat. Enlr. 347. See or of some proceeding in a cause, from an
an appearance.
inferior to a superior court, for the purpose
Comparentia.
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of re-examination or review.‘ 4 Bl. Com.
312. Story, J. 1 Gallisorfs R. 12, 13.
An appeal, in the most general sense,
embraces the proceedings by writ of error
and certiorari, but, strictly and practically,
it is distinct from both. 3 Bl. Com. 55,
454. See Certiorari, Writ of error. In
its technical sense, it is peculiar to courts of
equity, and other courts which proceed ac
cording to the course of the civil law ; the
judgments of courts of common law being
removed by writ of error. An appeal re

APP

and inaihem, and were in general triable by
battel. Braet. lib. 3, tr. 2, cc. 19--30.
Britt. c. 22. Fleta, lib. 3, c. 31. Co.
I/itt. 287 b. 4 Bl. Com. 314. 2 Wood
des. Lect. 337. Barringt. Obs. Stat. 27.
They were abolished in England by sta
tute 59 Geo. III. e. 46. Lord Holt once
said he esteemed an appeal a noble reme
dy, and a badge of the rights and liberties
of an Englishman.

Rex v. Toler, 1 Ld.

Rag/m. 555, 557. For the proceedin on
an appeal of murder, sec Bigby 11. en
S. C. 5 Burr.
moves a cause entirely, subjecting the fact nedy, 2 W. Bl. 710.

as well as the law to a review and re-trial;

2463.

The last appeal of this kind was

a writ of error removes nothing for re-ex Ashford v. Thornton, 1 B. (it Ald. 405.
amination but the law. Story, J. 1 Galli
Appeal was also the name given to the
son’a R. 12, 13. Story on the Constitution, proceeding in English law, where a person,
17 62. Id. (Abr.) §917. See Federalist, indicted of treason or felony, and arraign
0. 81. United States Digest, Appeal. ed for the same, confessed the fact before
The word itself comes from the civil law. plea pleaded, and appealed or accused
See Appellatio.
others, his accomplices in the same crime,
APPEAL. [Fr. appel.] In old French in order to obtain his pardon. In this
law. A mode of proceeding in the lords’ case, he was called an approver or prover,
courts, where a party was dissatisﬁed with and the party appealed or accused, the ap
the judgment of the peers; which was by pellee. 4 Bl. Com. 330.
To APPEAL. [Lat appellare; L. Fr.
accusing them of having given- a false or
malicious judgment, and offering to make appeller.] In practice. To call upon a
good the charge by the duel or combat. superior court to correct or reverse the
his was called the appeal of false judg judgment or decision of an inferior one;
ment. Esprit des Lois, liv. 28, c. 27.
to remove a cause from an inferior to a su
APPEAL. [L. Lat. appellum; L. Fr. perior court, for the purpose of re-exa.mi
appel, from appeller, to call upon, or chal nation or review. See Appeal, (in practice.)
lenge.] In old English criminal law. A
In old criminal law. To accuse. To
proceeding in the nature of a criminal pro appeal aman is as much as to accuse him,
. seeution, being an accusation by a private —from appeller, to call, because appella-ns
subject against another, for some heinous vocal ream in judieium; the appellant calls
crime, demanding punishment on account the defendant to judgment. C0. Litt. 287 b.
of the particular injury suffered, rather than
APPEAR. In practice. To be proper
for the offence against the public. 4 Bl. ly before a court; as a fact or _matter of
Com. 312. In other words, it was a pri which it can take notice. (L. Lat. apparere,
vatc process for the unishment of a ublic constare.) To be in evidence; to be prov
crime. Id. ibid.
racton (fol. 146 calls ed. “Making it appear and proving are
it a criminal action, (aetto erimi-nalis,) the same thing.” Freem. 53. See Appa
and Britton deﬁnes it to be “a com rens, Apparere.

plaint made by a man against another, with

To be regularly in court; as a defend

the purpose of attainting him of felony, ant in an action. (Lat compar-ere.) See
by words ordained for that purpose ;” Appearance.
(pleg/nte do home faite sur autre, ovesque
APPEARANCE.
Lat. comparentia,
purpos dc lay atteindre defelonie, par rnotz comparitio, apparentia, apparitio.é_| In prac
aceoordines.) Britt. c. 22. Co.Litt. 123 b. tice. The coming into court 0 either of
An appeal was a vindictive action at the parties to an action. Y“ Appearance is

the suit of the party injured by some hei the parties coming into the court.” Finch,
nous offence, in which the appellant, in Law, b. 4, c. 41.
stead of merely seeking pecuniary com
The coming into court, of a defendant, or
pensation, as in civil actions, demanded
the punishment of the criminal. P. Oy
elopedia. Appeals were of various kinds;
as appeals of murder, robbery, rape, arson

party proceeded against.

The act or pro

ceeding in an action, by which the defendant
is brought, or places himself, before the
court in which it is commenced, in order to
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answer to the action. It is, in other words, To appeal from the sentence or decision
the prescribed mode of complying with the of an inferior judge or court, to a superior,
exigency of the plaintiﬂ"s process; the de (ab inferiaris judicis sententia ad superio
fendant admitting, by his appearance, that rem provocare.) Calv. I/ez. Literally, to
he has had a general intimation of the call out, to call to, to call upon, [i. e. for suit, and is ready to receive amore particu relief ;1 which is the sense of the Latin
lar statement of its ground and object. 3 equiva ent provocare, and the Gr. ¢rA'nA:1'o'3ah
Sleph. Com. 564. Appearance is the ﬁrst Appellare adversus sententiam ; to appeal
act of the defendant in court, and, until it against a sentence. Dig. 48. 3. 18. De
is properly effected, no judgment can be sentmtia judicis appellare. Cod. 7. 16. 4.
awarded against him in any personal Story, J. 1 Galliscm’s R. 13. See Appello,
action. Id. ibid. 1 Tidd’s Pr. 238.
Ammllatio.
In actions at law, an appearance is eﬂ'cct

ed either by putting in suﬂicient bail,
where the action requires bail; or, in non
bailable actions, by endorsing on the pro
cess served a memorandum authorizing the
clerk to enter an appearance; or, in some
cases, by ﬁling common bail, or entering a
common ap earancc. 1 Tidd’s Pr. 238
240. Arch . New Pr. 71. A simple no
tice of appearance or retainer is also some

APPELLARE.

L. Lat.

In old prac

tice. To appeal or accuse. A. ap ellat
B. de morte C. fratris sui ; A. appeals B.
of the death of C. his brother. Bract.
fol. 138. Appellare defacto ,' to appeal one
of fact, that is, as principal. Id. ibid. Ap
pellare deforlia ,' to appeal of force, that
is, as an accessory. Id. ibid.
APPELLATE. In practice. Pertain

ing to appeals; having cognizance of ap
times made equivalent to an appearance. peals. See Appellate court, Appellate

1 Burr. Pr. 112. A distinction, however, is jurisdiction.
made between an appearance and putting
APPELLATE COURT. A court of
in bail, which is properly the act of the appeal; a court having cognizance of ap
court itself. 1 Tidd’s Pr. 238. In equi peals, or to which ap eals are taken.
APPELLATE J RISDICTION. Ju
ty, an appearance is usually effected by the
solicitor of the defendant ﬁling with the risdiction by way of appeal; cognizance of
clerk a memorandum requesting the entry appeals. Canal. U. S. Art. 3, sec. 2. 1
of his appearance in the action. 1 Dan Kent’s Com. 316. The power of one tri
iell"s Charw. Pr. 590. 1 Barbour’s Chane. bunal to review the proceedings of another,
Pr. 79. See Bail, Common bail, Common either as to the law or fact, or both. Fede
ralist, No. 81. An appellate jurisdiction
GWGTH "C8.
APPEARAND HEIR. In Scotch law. necessarily implies that the subject-matter
An apparent heir. See Apparent heir.
has been already instituted in, and acted
APPEAUX, Apeaus. L. Fr. Appeals. upon by some other court, whose judg
ment or proceedings are to be revised.
Kclham. See Appel.
APPEL. L. Fr.
Lat. appellum.] Story on the Constitution, § 1761. Id.
In old English law. An appeal. Britt. c. (Abr.) § 916.
APPELLATIO. Lat. [from appellare, q.
22. See Appeal.
In old French law. A challenge. E8 v.] In the civil law. An appeal from an in
prit des Lois, liv. 28, c. 27.
fcrior to a superior court or tribunal. Dig.
APPEL, Appelc, Appelle. L. Fr. [from 49. 1. dc appellationibus. \ Cod. 7. 62.
appeller, q. v.] Called. Britt. c. 71.
1Vov. 23. The removal of a cause from
Appealed; accused. Slat. Westm. 1,c. the sentence of an inferior to a superior
judge. Story, J. 1 Gallison’s R. 13.
14. A pellea dc laforce. Britt. c. 23.
APPELLATIO. Lat. [from appellare,
APPQILLANS. L. Lat. [from appel
lare,q. v.] An appellant; one who appeals to call, to name.] An'appellati0n; that by
or prosecutcs an appeal; an accuser or which a thing is called; aname or term.
Appellationefundi, 0*/nne wdijicium et om
challenger. Bract. fol. 137, I38.
APPELLANT. In practice. One who nis ager conlinetcr ; under the appellation
appeals; the party to an action by whom “fundus ” are included every building and
an appeal is made or taken; the opposite every kind of land. 4 Co. 87. A quota
party being usually termed the respondent, tion from Dig. 50. 16. 211.
APPELLATOR. Lat. [from appellarc,
and sometimes the appellee. Cowell. Tom
to appeal.] In the civil law. An appealor or
“R8.
APPELLARE.

Lat.

In the civil layv.

appellant; a party appealing. Dig. 49. 13.

(us)
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APPELLATOR. L. Lat. [from appel
lare, (q. v.); L. Fr. appellour.] In old
practice. An appealer, or accuser. Bract.
fol. 141 b. Stat. Westm. 2, c. 12.
APPELLATUS. L. Lat. from appel
lare,(q. v.); L. Fr. appelle.]
old prac
tice. An appellee ; one who is appealed, or
' against whom an appeal is made; the par
ty accused by an appeal. Glanv. lib. 7, e.
9. Bract. fol. 138, 139. Stat. Westnt.
2, c. 12. Spelman, voc. Appellum.
In the civil law, the term was applied to

the judge ad quem, or to whom an appeal
was taken. Calv. Lex.
APPELLE.

L. Fr.

In old practice.

The party accused by the process of- ap
peal.

Britt. c. 23.

APPELLEE.

See Appeal.

[L. Fr. appelle, q. v.] In

practice. The party against whom an ap
peal is made. More commonly termed the
respondent ; the party answering to, or op
posing an appeal. See Respondent.
APPELLER, Appeler. L. Fr. In old
practice. To call; to call or summon be
fore a judge ; to appeal or accuse. L. Fr.
Diet. John, que cy est, appele Peres qui
illonqaes est, de ceo, que,&c. ,' John, who
is here, appeals Peter who is there, of this,

that, &c. Britt. c. 22.
APPELLO. Lat. In the civil law. I
appeaL The form of making an appeal
apud acta. Dig. 49. 1. 2.
APPELLOR. In old English law. A
criminal who accuses his accomplices.
Blount. See Approver.
APPELLOUR. L. Fr. In old prac

tice.

The party who brought an appeal;

the plaintiff in an appeal. Britt. c. 22.
APPELLUM. L. Lat. [from L. Fr. ap
pel, q. v.] In old practice. An appeal.
Magna Oharta, 9 Hen. III. e. 34. Spel
man. Fiat appellum per verba appellum
facientia ; the appeal must be made by
words of appeal. Bract. fol. 140. See
Appeal.
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but a thing appurtenant may be created at
this day. 00. Litt. 121 b. (But see Id.
122 a.) 1 Crablfs Real Prop. 126,§ 116.
8 Kent’-s Com. 404.
'
APPENDER. 'L. Fr. To hang to; to
be annexed to ; to belong to. Append ;
hanging; pending. Kelham. Appenses ;
hung, aﬁixed. Id.

APPENDITIA.

L. Lat. [from appen

dere, to hang to.] In old conveyancing.
Appendages; appurtenances; the appen
dages or appurtenances to an estate, &c.
Kenneth Par. Ant. 110. Cowell.
APPENNAGIUM. L. Lat. [lfrom ap
pendere, to belong to.] In French aw. An
appenage or appendage; the portion of a
younger son, (quasi appendagium junioris
ﬁlii.) Spelmcm. See Apanage.
APPENSER. L. , Fr. To‘ think; to
consider. Kelham.
APPENSURA. L. Lat. [from appen
dere, to weigh out] In old law. Pay
ment of money at the scale, or by weight.
Cowell.
APPENT, Apent, Appente, Appient.
L. Fr. [from appender, to belong to.] Be
longs; it belongs. Appent al visconte re
ceyver plegges ; it belongs to the sheriff to
take pledges. Britt. e. 45. Que appent
a son oﬁice; which belongs to his oﬁice.
Stat. Westm. 1, c. 24.

APPERANCE. L. Fr. Appearance.
Yearb. M. 8 Hen. VI. 16.
APPERAND. O.Sc. Appearing; ap
parent. 1 Pitc. Grim. Trials, part 1,
p. 94.

APPERT. L. Fr. Openly; in public.
Kelham.
APPERTAINING.
[Lat pert~inens.]
Belonging to; appurtenant. Vaugh. 109.
See Appurtenant.
Usually occupied with, or lying to; as
land with, or to a messuage. Plowd. 170,
171.

APPERTINANCES.

An old form of

APPENDANT. L. Fr. and Eng. [from appurtenances, (q. v.) Uowell.
Fr. appender, to hang to ; to belong or be
APPESER. L. Fr. To agree. Ifelham.
annexed to; Lat. appendens, adjunctum, ac
APPLICARE. Lat. [from ad, to, and
cessorium.] In the law of estates. An plicare, to fold.] In old En lish law. To
nexed or appended to, as a right of com fasten to; to moor (a vessel). Anciently
mon to a freehold, or one inheritance to rendered, “to apply.” Hale do Jure Ma
another that is superior or more worthy. ris, pars 2, (dc port. maris,) c. 3. Appli
U0. Litt. 121 b. 2 Bl. Com. 33. 3 Kent’s care at ezonerare ; to moor and unload. M.
Corn. 404. This word is sometimes con 3 dz 4 Edw. I. cor. Regc, rot 16, Devon.
founded with appurtenant,(pertinens, .v.) cited ibid. Portus maria in guibus appli
2 Steph. Com. 5. Terms de la Ley. <1I‘he cant se navea vel batelli; sea-ports, where
distinction between them is, that a thing vessels moor. Fleta, lib. 2, c. 41, § 9.
This sense of the word seems to be de

appendant must always be by prescription,
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, mode of execntin

the power is not de

mwem ad eas [ripas] appellere, some copies ﬁned.’ 3 Kent’: om. 330. 1 Powell on
Devices, 65—7 1. It is not considered as
have applicare. Dig. 1. 8. 5.
APPLICATIO. Lat. [from applicare, an independent conveyance, but merely
q. v.] In old English law. A fastening ancillary to the former deed; and the party
to; a mooring. Applicatio navium. Hale in whose favor it is made, called the ap
de Jur. Mar. ars 2, c. 4.
pointee, is considered, for most p
ses,
APPLICA IO. Lat. Ap lication. Ap as deriving his title under the origi con
licatio est vita rcgule. App ication is the veyance, and to be in the same position as
' e of a rule. 2 Bulstr. 79.
if that instrument had actually contained
APPLICATION. from Lat. applicatio, a limitation in his favor, to the extent of
from applicare, q. v. A putting to; a the estate a pointed. 1 Staph. Com. 506,
placing near or before; the putting of a 507. See ower.
request to or before the person of W om it
APPOINTOR. The person who ap
is made; the act of making a request; a points, or executes a power of appoint
request in writing.
ment; as appointee is the person to whom,
A putting to; at bringing together, in or in whose favor an appointment is made.
order to ascertain some relation or estab 1 Steph. Com. 506, 507. 4 Kenfs Com.
lish some connexion; as the application of 316. 2 C'rabb’s Real Prop. 725, § 2028,
a rule or principle to a case or fact.
et seq.
A putting to some use; as the applica
APPO’IT’. A contraction of appositus.
tion of money to a particular purpose; dis 1 Instr. Cler. 9.
position; ap ropriation. 7 Johns. Ch. 150.
APPONERE. L. Lat. [from ad, to,

APPLUM ATURA, Aplumbatura. Lat. and ponere, to put] In old practice. To
In old English law. A soldering@o, or put, or set to. Justitiarii apponant sigilla
together. Brad. fol. 9 b. Fleta, lib. 3, sue; the justices shall aﬂ1x their seals.
c. 2, § 12. In the Digests, the word used Stat. Westm. 2, c. 31.
is plumbatura. Dig. 6. 1. 23. 5.
To put in, or set up. Appono clameum
APPODIARE. L. Lat. In old records. meum; I set up my claim. The form of
To lean upon; incumbere, inclinare, innitl words anciently used in making 'a claim
in rem aliquam.
Spelman.
on a ﬁne of lands. Bract. fol. 436. Fleta,
APPOINT. L. Fr. appoincter ,' L. Lat. lib. 6, c. 53. 1 Reeves’ Hist. Eng. Law,

appunctuare.]

n equity, and conveyanc 477, 478.

ing. To direct, designate, or limit; to
make or direct a new disposition of an
estate already conveyed, by virtue of a
power contained in such conveyance.* A
term particularly applied to conveyances
to uses, and signifying to create, raise or
direct a use; to limit a new use; to sub
stitute s new use in place of a former one;
to declare the use upon an estate already
legally created to serve it. 1 Steph. Com.
505, et seq. 4 1fent’s Com. 330. 2 Crab!/s
Real Prop. 725, § 2027. See Appoint

To appoint.

Bract. fol. 316.

To put, simply.
you put in their place.
Cro. Jac. 162.

a loco em-um;
Reg. Jud. 75.

To lay out, or expend. Reg. Jud. Ap
pendix, 27.

APPORT. L. Fr. In old English law
Tax; tallage; tribute; imposition; pay
ment; charge; expenses. Kelham.

APPORTIONAMENTUM. L. Lat. In
old English law. Apportionment; an ap
portioument.

Blount.

APPORTIONARE, Apporconare.

ment, Lise.

L.

Lat. In old English law. To apportion.
ireyancing. A deed or instrument exe Towns. Pl. 27. Apportiomtw; apportion
cuted in pursuance of a power contained‘ ed, assessed. Reg. Orig. 268.
APPORTIONMENT. [L. Lat. appor
in some preceding deed, &::alled a power of
APPOINTMENT.

In equity, and con

appointment ;) and whic

operates as a tiommentum.] In the law of contracts. A

conveyance, by limiting a use, or by sub dividing, or making into parts. 00. Litt.
stituting a new use in place of a former 147 b. A distribution according to a cer
one.‘ 1 Staph. Corn. 506. 2 0'1-abb’s tain proportion."I The distribution of a
R0111 Prop. 725,
2027, 2028. 4 Kent’s claim or charge among persons having dif
ferent interests or shares, in proportion to
Com. 316. See ower of appointment.
An appointment may be made by deed their interests or shares in the subject-mat
or will, or simply by writing, where the ter to which it attaches. 1 Storg/’s Equity
8
Vol. I.
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A term applied to

APP

made according to the number and pro
portion of the parties among whom the

Any thing carried out of a country.
Reg. Orig. 193 b. The statute De appor
tis religiosorum, 35 Edw. I., prohibited
religious houses from transmitting any
thing whatever to their superiors beyond
sea. Barringt. Obs. Stat. 190.
APPOSAL OF SHERIFFS. [from Fr.
apposer, q. v.] In old practice. The
charging of sheriffs with money received
upon their account in the exchequer. Stat.

land is divided, and according to the value

22 mi‘ 23 Car. II.

rents, common, and other incorporeal he
reditaments. See infra.
APPORTIONMENT OF RENT. The
dividing of a rent into parts, consequent

upon the division of the land out of which
it issues, either by grant, devise, descent
or recovery; the

apportionment being

Oowell.

APPOSE. In old English law. To
of the land.* Termes de la Ley. Cowetl.
Brande. Thus, where the owner of the interrogate or question. Bacon’s Works,
reversion sells part of the demised premi iii. 115.
APPOSER. L. Fr. To question; to
ses, the rent shall be apportioned; the ten
ant paying part to the original owner, and adjust or settle. Kelham. Britt. c. 46,
the residue to the grantee, according to fol. 119 b.
APPOSER. In old practice. An oili
the proportion of their interests in the pre
mises. 3 Kent’s Corn. 469, 470. 1 Orabb’s~ cer in the English exchequer, whose busi
Real Prop. 214, § 210. So, in the case of ness it was to examine the sheriff’s estreats
the division of lands by devise or descent. with the record, and to ask [appose] the
Id. ibid. 3 Kent’s Com. 469, 471. So, sheriff what he could say to every particu
where part of the land is recovered by a lar sum therein: usually termed the for
person having a title paramount to that of eign ap ser, £q. v.) Termes de la Leg/.
APSSTI LE. In French law. An
the lessor, the rent must be apportioned,
and so much of it only shall be payable to addition or annotation made in the mar
the lessor, as corresponds with the value

gin of any writing. Merlin, Repert.

See

of what is still held by the tenant under Apostille.
APPRAISE.
Lat. appreeiare, from
him. 2 Steph. Com. 29. 1 Crabb’s Real
Prop. 215, § 210. Rent may also be ad, to, and pretium, price or value.] In
directly apportioned, by granting part of practice. To put, ﬁx or set a price or

it to one person, and part to another.

value upon; to ﬁx and state the true value

3 Kent’s Corn. 469. And it may be appor
tioned in respect to time. Id. 470. 1 Hit
liard’s Real Prop. 244. Sec 1 Story/s
Equity Jur.§ 475, et seq. Stat. 4 & 5
Will. IV. e. 22.
APPORTIONMENT OF COMMON.
The division of the right of common, con
sequent upon the division of the land to
which it is incident.'* Thus, if a man
seised of forty acres of land, to which com
mon of pasture is appurtenant, alienes ﬁve

of a thing, and, usually, in writing.
APPRAISEMENT. [L. Lat. apprecia
tio, -q. v.] In practice. The putting a
value upon; the act or process of ﬁxing
and stating the true value of a thing, or of
property, by one or more persons appoint
ed for the purpose. A process constantly
in use for ascertaining the true value of
the property of intestates and insolvent
debtors. It is accompanied by an inven
tory, in which the articles examined are

acres of it to another, the alienee will be values
set down
in detail,
their
resI[>82].
eetive
aﬂixed.
2 N. with
Y. Rev.
Stat.

entitled to common pro tanto, that is, for
APPRAISER. A person appointed by
competent authority to ascertain and state
the true value of property, submitted to
his inspection, and who is usually swom to
perform such duty. 2 IV. Y.Rev. Stat. [82].
po-rt, (q. v.) or Lat. apportare, to carry or
APPRECIARE, Appretiare. L. Lat-. In
bring to.] In old English law. Any thing old English law. To appraise, or estimate.
brought or carried to another, as a proﬁt Reg. Orig. 152. Brant. fol. 73, 74.
or emolument; particularly for the support
APPRECIATIO, Apprecio. L. Lat. In
of a religious person, (quicquid apportatur old English law. Appraisement; an ap
ad sustentationem illius q-ui ecclesiw curam praisement. Bract. fol. 72, 73. Reg. Orig.
all his commonable cattle, levant and cou

chant on the ﬁve acres. 8 Co. 78 b. 4 Id.
37. 2 Steph. Com. 30. 3 Kent’s Com. 405.
1 Crabb’s Real Prop. 300, § 333, 334.
APPORTUM. L. Lat. from Fr. ap

habst.)

Ducange. A corody or pension.

Oowell. Blount.

150.

APPREHEND. [from Lat. apprehen
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dere, to take hold of.] In practice.

To 5 & 6 \Vill. IV. c. 76, s. 14, all such re
take or take hold of; to take a person on strictions established by custom or by law,
criminal process.
in any of the boroughs to which that stat
APPREHENDERE. Lat. In the civil ute extends, are also done away. 2 Steph.
law. To take hold of; to take or seize a Corn. 271, 272.
person. Calv. Lez.
APPRENTICESHIP. [L. Fr. apprmtir
APPREIIENSIO. Lat. [from appre sage] The state or condition of an ap
hendere, to take hold of] In the civil and prentice.
old English law. A takmg hold of a per
The relation of one person to another, as
son or thing; apprehension; the seizure an apprentice.
or capture of a person. Calv. Lee.
A contract by which a person is bound
One of the varieties or subordinate to serve another in his trade, art or occu
forms of occupatio, or the mode of acquir pation, on condition of being instructed in
ing title to things not belonging to any it; and which is evidenced by an instru
one, (nullius in bonis.) Fleta applies it to ment called an indenture or indenturcs.
the ﬁnding of things on the sea-shore. See Indenture.
Fleta, lib. 3, c. 2, § 5.
The term for which an apprentice is
APPREHENSION. [Lat. apprehensio, bound to serve.
from apprehendere, to take hold oil In
APPRENTICE OF (or IN) LAW.
the civil law. A physical or corpora act, [L. Fr. apprentice en la ley; L. Lat. ap
(corpus,) on the part of one who intends prenticius legis, or ad legem.] A title
to acquire possession of a thing, by which formerly given, in England, to counsellors
he brings himself into such a relation to at law of a certain degree, corresponding
the thing, that he may subject it to his with the modern barrister. Un apprentice
exclusive control; or by which he obtains de la ley. Bendl. pl. 9. “An apprentice
the physical ability to exercise his power of the Inner Temp e.” 3 Leon. 237. See
over the thing whenever he pleases. One Apprenticius ad legem.
APPRENTICIUS, Apprentitius. L. Lat.
of the requisites to the acquisition of judi
cial possession, and by which, when ac

[from Fr. apprendre, to learn.]

In old re

companied by intention, (animus,) posses cords. An apprentice. Kennett’s Par.
sion is acquired. 1 Kaufm. Mukeld. Civ. Ant. 449. Cowell. See Apprentice.
An apprentice at law. In curia regis
Law, 247, 248, §2a9, 240.
In practice.
he taking of a person on aunt aervientes, narratorcs, attornati et ap
prentieii; in the king’s court, there are
criminal process. See Apprehend.
APPRENTICE. [L. Lat. apprenticius; serjeants, countors, attorneys and appren

L. Fr. apprenti.se; Fr. apprent-i, from appren
dre, Lat. apprehendere, to take, to learn.]
One who learns; a learner. A species of
servant, usually an infant, bound by inden
ture to serve another for a term of years,
receiving in return for his services, instruc
tion in his master's trade, art or occupa
t.i0n."r 1 Bl. Corn. 426. 2 Kent’s Com.
261. United States Digest, Apprentice.
The word apprentice is said to have been
ﬁrst used in this sense in a charter of 12
Edward III. Cawell. But see id. ibid.
3 Reeves’ Hist. Eng. Law, 223, 170.
By a provision of the statute 5 Elia.

tices.

Fleta, lib. 2, c. 37.

APPRENTICIUS AD LEGEM. L.
Lat. [L. Fr. apprentice en la leg/.] In old
English practice. An apprentice or stu
dent at law; a learner in the law; some
times called apprenticius legis, (an appren
tice or learner of the law), and apprenticius
ad barras, (an a prentice at the bars or
bar of the court ; from which has been

derived the modern term barrister. A
title formerly given, in England, to coun
sellors below t e degree of serjeant. Spel
man, voc. Apprenticii. 3 Bl. Com. 27.
Fortescue a'e L. L. Any. c. 50. Sela'en’s

c. 4, which remained in force until a re notes, ibid. 3. Plowzl. 102 a, et paasim.
cent period, it was, in general, required In the Year Book, P. 3 Hen. VI. 5, it is

that every person exercising a trade in
England should have previously served as
apprentice to it for seven years; but by
statute 54 Geo. III. e. 96, that provision

said of a cause in the King's Bench, ilfuit
b’n debut’ p‘ lea serfats ti‘ les apprentic’ al’
barr’, (it was well argued by the serjeants

and the apprentices at the bar.) So, Plow
Was abolished, with a saving of the cus den says of a cause reported by him: “It
toms and by-laws of London, and other was argued this term by many apprentices,

corporations; and by the municipal act, and by all the scrjeants at the bar.”

(116)

APP

APP

Plowd. 102 a. Barristers are styled in the
APPRENTISSAGE. L. Fr. Appren
old books apprentieii ad legem, appren ticeship or novitiate, (tirocinium.) Spel
tices at law,) from their being consi cred as
merely learners, and not qualiﬁed to exe
cute the full oﬂice of an advocate till they
were of sixteen years’ standing, at which
time they might be called to the degree of
serjeant. 3 Bl. Com. 27.
‘'‘,,r’* The term apprentice appears to have
been ﬁrst used in the law; at least, the
word does not occur in application to
mechanic arts before the reign of Henry
IV. (but see Yearb. T. 8 Edw. III. 26,)
while apprentices in law are mentioned in
an ordinance in the twentieth year of Ed
ward I. 2 Reeves’ Hist. Eng. Law, 284,
285. C’rabb’s Hist. Eng. Law, 191, 432,
(Am. ed.) Spelman, voc. Apprenticii. The
name of apprentice in law was given indis
criminately to all students, but those of
the inns of court were distinguished by
the epithet nobiliores, or apprentieii ad
barras, because they were admitted to
plead at the bars of all the courts, except
the court of Common Pleas. C'rabb’s
Hist. Eng. Law, 431. Spelman. Fortes
eue, ubi sup. Plowden and Finch both
style themselves in their works, apprentices

man. Cowell. The state of an apprentice,
or the term for which he is bound." Ap
prentisage is used by old English writers.
Riehardson’s Diet.
APPRENTIZ. L. Fr. Apprentice. Un
apprentiz de la court le rog, et attourne ;
an apprentice of the king’s court and an
attorney. Kelharn.

APPRESTER. L. Fr. To prepare.
Apprest; pre ared, ready. L. Fr. Diet.
APPREST S. L. Fr. Payments;
loans. Kellzam.
APPRIMES. L. Fr. First. Kelham.
APPRIS, Apprise. (pl. Apprises.) L.
Fr. [from apprendre, to learn.] In old Eng
lish law. Learned or skilled. Apprises
en la leg; learned in the law. Litt. epilo

gus.

Les lags gents que ne sont apprises en

la leg; the common eople who are not
learned in the law. iitt. sect. 331. Sec
Apris.
APPRISING. In old Scotch law. A

diligence or process for attaching a debt
or’s land and conveying it to the creditor,

in payment of his debt. In lieu of this,
the recess of adjudication was introduced.

of law. After the word came to be appli Bel s Diet.
ed to learners of the mechanic arts, it fell
into disuse in law, and the term barrister
took its lace. Crabb’s Hist. ub. sup. It
is used, owever, in the reports, as late as
the eleventh year of Charles I. VVilkin
son 1). Merryland, Cro. Car. 449.

Mr.

APPROACH, Right of. In interna
tional law. A term applied to the right of
visit or visitation of vessels at sea, for the

purpose of ascertaining their national cha
racter. 11 Whcaton’s R. 1,43. 1 Kent’s
Com. 153, note. See Visit, Visitation.

Barrington is inclined to think that ap
APPROBARE. L. Lat. In old Eng
prentice was a corruption of appris, or ap lish law. To approve. Towns. Pl. 52.
pris en leg, (learned in the law, an epithet Sec Approve.
by which a counsellor is still described in
APPROBATE AND REPROBATE.
records.
Barringt. both
Obs. terms
Stat. 311,
note [t . Probably
were 345,
em-I In Scotch law. To approve and reject; to
take advantage of one part, and reject the
loyed as designating the degrees of rest. Bell's Diet. Equity suffers no per
knowledge which the student successively son to approbate and reprobate the same
attained, from apprenti, (a learner,) becom deed. 1 Kames’ Equity, 317.
ing appris, (learned ; but apprentice was
APPROBATOR. L. Lat. [from appro
certainly the establis ed professional title. bare, q. v. In old English law. An ap
Formerly the suitor, who was the client of provcr.
owns. PI. 52. See Approver,
the serjeant, was called the master of the Probator.
APPROCHER, Aprocher. L. Fr. To
apprentice of the court whom he employ
ed, whether that apprentice was acting as come to; to come‘at; to approach. Kel
his attorney, or as his counsel in courts in ham.
which scrjcants did not usually attend.
APPROPER. L. Fr. To appropriate.
6 Man. ct Gr. 835, note, citing Serviens Kelham.
ad legem, 11, 45, 188. 3 Reeves’ Ilist.
APPROPERMENT. L. Fr. Proper
Eng. Law, 233. See Attorney, Dominus, ly. Kelham.
A propriation. Id.
Master.

APPRENTISE.
Kelham.

L. Fr.

Apprentice.

A PROPRIARE. L. Lat. [from ad, to,
and proprius, onc’s own.] In old English
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law. To take to one’s own separate use; \ 2 Bl. Com. 34.
to appropriate; to approve.

Appropr-iare

3 Id. 240.

1 C'rabb’e

Real Prop. 291, § 319. Id. 306, §342.

et incl-udere [communiam] ; to approve, or Cowelt.
separate and enclose a common; to dis
Enclosure for the purpose of cultivation;
common it. Bract. foL 228. Kennett’s cultivation or improvement. Id.
Par. Ant. 336.
In old law. The proﬁts of land. Crompt.
APPROPRIATION. In English eccle Jur. 152.
siastical law. The perpetual annexing of a
APPROVEMENT. In English crimi
bcneﬁcc to some spiritual co oration, ei nal law. A species of confession, which
ther sole or aggre ate, being t e patron of was when a person indicted of treason or
the living. 1 B . Com. 384. 3 Steph. felony, and arraigned for the same, confess
Com. 70-75. 1 C'rabb‘s Real Prop. 144, ed the fact before plea pleaded, and appeal
§l29. Termes de la Leg. Cowell. Where ed or accused others his accomplices in the
the annexation is to the use of a lay per same crime, in order to obtain his pardon.
son, it is usually called an impropriation. In such case he was called an approver, or
1 C'rabb's Real Prop. 145, § 130.
prover, (pr0bator,) and the party appealed
APPROPRIATION.
In contracts. or accused, the appellee. 4 Bl. Corn. 330.
The application of a sum of money paid It was a species of appeal, and triable in
by a debtor to his creditor, to one or more some cases by battel. Id. ibid. Cowell,
of several debts due from the former to the voc. Approver. See a description of the
latter. This may be made by the debtor practice by Lord Mansﬁeld, Cowp. 335.
himself; or, in case of his neglect, by the And see Barringt. Obs. Stat. 180.
creditor; or, where neither has made it, by
With the discontinuance of ap eals in
the law. See Stone 1:. Seymour, 15 Wen England, this practice has become obsolete;
dell‘: R. 19, for a full view of the doc the present practice being to permit the
trine And see 4 llarorﬂs R. 333. 5 Id. criminal who confesses his guilt to give
11, 82. 20 Pick. R. 446.
evidence against his associates, thus making
APPROVE.
Lat. appropriare, ap him what is called queen’s evidence, and in
praare ; L. Fr. approver, apprower, appra the United States, state’: eviatcrt<:e."t 4 Bl.
er.] In old English law. To take to one’s Com. 331. 4 Staph. Corn. 398, 399. See
own separate use, (ad proprium) ; as by Approve-r.
enclosing land that was before common or
APPROVEAMENTUM. L. Lat. In
waste. To enclose for the purpose of cul old English law. An approvement, or im
i provement. Cowell, voc. Approvement.
tivation.‘ See infra.
To cultivate land aftcr enclosing it.‘Ir To
APPROVER. [L. Lat. approbator, pro
In English criminal law. A per
make the best beneﬁt or proﬁt of it, by in . bator.
creasing the rent. Uowell. In modern son, w 0 being mdicted of treason or felony,
phrase, to improve land.
' upon his arraignment, before plea pleaded,
To approve common or waste land, is to . and with a view of obtaining a pardon, con

enclose and convert it to the purposes of fessed the crime charged in the indictment,
husbandry, which the owner might always
do, provided he left common sufiicient for
such as were entitled to it. Stat. Merton,
c. 4. Stat. Westm. 2, c. 46. 2 Bl. Com.
34. 3 Id. 240. 2 Steph. Com. 7. 3 Kent’s
Com. 406. See Appropriare, Approve

and was thereupon admitted by the court

ment.

Id. ibid.

to reveal on oath the accomplices of his
guilt.‘ 4 Bl. Com. 330. The accusation
made in such cases, together with the par
ticulars of the disclosure, was called an ap
peal, and the parties accused, the appelleee.
Bract. fol. 152.

Lord Mansﬁeld,

APPROVE. [L. Lat. approbara] In Comp. 335. Barringt. Obs. Stat. 180. See
old criminal law. To accuse or prove; to Approvement, Appeal, Probator.
accuse an accomplice by giving evidence
APPROVER. L. Lat. appruaton] In
against him. See Approvement.
old English law.
he bailiff of a lord in

“APPROVED AND ENDORSED his franchise. Stat. 9 Hen. VI. c. 10.
NOTE.” See 20 Wen<ietl‘s R. 431.
Cowell. The king’: approvers were those
APPROVEMENT.
L. Lat. approvea that had the letting of the king’s demesnes
mentum, appruamentumi In English law. in small manors, to his best advantage.
Enclosure; the enclosing part of a common Stat. 51 Hm. III. st. 5. Sheriffs were
or waste ground, leaving suﬁicient common sometimes called the king's approvers.
with egress and regress for the commoners. Stat. 1 Edw. III. e. 8.

Uowell.

Blount.
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The word was sometimes written emprover.
Blount.
APPROVER.
Lat. appruamentum]
In English law.
pprovement; improve
ment. “There can be no approver in de
ro ation of a right of common of turbary.”

“with the appurtenances,” the garden, cur
tilage and close adjoining to the house,
and on which the house is built, will pass
with it, as being included in the word ap
purtenances; but no other land will pass, ,
although usually occupied with the house."‘

1

2 Saund. 401, note

aunt. 435.

1 Staph. Com.

APPROVER. L. Fr. To approve or Hargr.
449. 2 Co.
Chilly‘:
Litt. note
Bl. 21,‘lib.
om. 17,
1. note
As to a
prove; to vouch. Kelham.
To appropriate. Id.
right of way passing by this word, see 4
Ad. o':Ell. 749. 5 B. a':Ad. 791. So, in
To improve. Id.
APPRUAMENTUM. L. Lat. [from the lease of a house, nothing will pass un
appruare, q. v.] In old English law. Ap der the name of appurtenances, which has
provement; an approvement, or improve not been reputed or accepted as a parcel
ment. Cowell. Salvis eidem R. apprua thereof. 2 Crabb’s Real Prop. 246, 247,
mentis suis ; saving to the said R. his ap § 1299‘. As to water-rights and secondary
provements. Reg. Jud. 8.
easements, see Angell on Water-Courses,
APPRUARE. L. Lat.
. Fr. appra chap. 5, §158 et seq. In a devise, the
er, apprower.] In old Eng 15h law. To word appurtenances is construed to mean
approve or improve [land.] Stat. Westm. whatever is necessary to the commodious
2, c. 46. Commodum suum facere et ap enjoyment of a thing; and by a devise of
pruare; to make his own proﬁt and to ap a messuage, without the words “with the
prove. Fleta, lib. 4, c. 20, § 5. Id. lib. ‘ appurtenances,” the garden and curtilage
2, c. 72, § 13. Appruari; to be approved. will pass, and, where the intent is apparent,
Compasta-ri, de ovili faldari, appruari, et. even other adjacent property. 2 Powell
, on Devises, 190. 22 Chittg/s
emendari. Id. lib. 2, c. 73, § 5.
Saund. 401,
Bl. Com.
note 17,
To beneﬁt, or obtain a beneﬁt, by ap ‘ 1 B. d‘ C. 350.
provement. Quantum dominus se ap ru note
Id. 19, note (7). See Appar
are possit in eisdem boseis. Id. c. 71, 6. tenant.

APPRUATOR.

L. Lat. [from appra

are, q. v.] In old English law. An ap
prover [of lands] Tanquam appruator et
cultor optimus; as the best approver and
cultivator. Fleta, lib. 2, c. 76. Pro dis
crete a pruatore cognitus. Id. c. 73.
AP ULSUS. Lat. Efrem appellere, to
drive to.] In the civi law. A driving
to, as of cattle to water. Dig. 8. 3. 1. 1.
APPUNCTUARE. L. Lat. In old
English law._ To appoint._ ]V0minand_i ct
appunctuand1; of nonunatmg and appoint

ing. Bunb. 215.
APPURTENANCES, [anciently writ
ten appertinances; from L. Fr. apurtenaun
ees, (q. v.)_ L. Lat. appertinentia, pertinen
tzan]

Thmgs belonglng, appertaining or

appurtenant to another thmg as principal,
(as a right of way, or other easement, to
land; a right of common to a pasture; out

houses, barns and orchards to a house or
messuage); and which pass as incident to
the principal ‘thing; 111 Scotch law, perta
nmts.'r The s1n lar appurtenance is some
times used. “ n appurtenance is some
thing annexed to another thing more

worthy.”

Story, J. 1 Sumner’s R. 492,

A ship’s boat (Lat. scapha,) is not con
sidered as an appurtenance of the ship, and

will not pass with the ship under the word
appurtenances. Dig. 21. 2. 44. Id. 33.
7. 29.

20.

Roccus de Navibus et Naulo, not.

Abbott on Shipping, 5.

17 Mass.

405.

APPURTENANT. [L. Lat. pertinena]
Belonging to; accessory or incident to.
This word answers to the accessorium of
the civil law. 2 Steph. Com. 30, note.
Land is not properly appurtenant to a
l1ouse, but it may pass by such words in a
deed by reputation, in common parlance,
and by the mtent of the parties. 2 C'rabb’s
Real Prop. 247, §1299. Cro. El. 918.
3 Salk. 40. 2 Saund. 401 a. 2 C’hitty’s
Bl. Com. 19, note
Nor can land,
strictly speaking, be appurtenant to land.
But a thing, to be appurtenant to another,
must be of a different and congruous na
ture, such as an easement or servitude, or
some collateral incident belonging to, and

for the beneﬁt of the land. Story, J. 1
Sumner-’s R. 21, 37. Plowd. 170. C0.
Litt. 121 b. Thompson, J. 10 Peters’ R.
25, 54.

1 Hilliards Real Prop. 340.

APRES, Apree. L. Fr. After; after
Where a conveyance is made of a house wards. L. Fr. Diet. En apres; hereaf

495.

AQU
tle‘;-, moreover. Id.
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AQU

Cy apres; thereafter.

Aqua proﬂuem; ﬂowing or running
water. Dig. 1. 8. 2.
Aqua quotidiana; daily water; water
Next; nearest to. Kelham.
APRIS. L. Fr. Learned. J’ay apris that might be drawn at all times of the
par leg et par an principle et marime en year; qua quis quotidie possit uti, si vel
nostre leg, que, &c.: I have learned for [as] let.)
ig. 43. 20. 1. 2, 3, 4.
law, and for [as] a principle and maxim in
Aqua wstiva ; summer water; water that
our law, that, dzc. Yearb. M. 2 Hen. VI. was used in summer only. Dig. 43. 20.
1. Apris de la leis ,' learned or versed in I. 3 4.
the law. Kelham.
Aqua fontanea ; spring water. Fleia,
APUD. Lat. In the civil law. With. lib. 4, e. 27, § 8.
Dig. 50. 16. 63. See Penes.
Aqua currens; running water. Id. lib. 4,
Before. Dig. 45. 1. 122. 5.
c. 6, § 3.
In. Dig. 16. 3. 5. 2.
Aqua dulcis or frisca; fresh water. Reg.
T0. Dig. 35. 2. 10. Id. 10. 2. 43.
Orig. 97. Bract. fol. 117, 135.
Aqua salsa; salt water. Id. ibid.
Among. Apud acta; among the acts.
Aqua treetornala ,' (ewe tresturne ;) a
See Apud acta.
In old English law. At. Apud turrim ; stream turned out of its course. Bract.
at the Tower. Brad. fol. 360 b. Apud fol. 115.
Aqua audit solo. Water belongs to, or
London, videlicet, in parochia beaten Maria
de arcubus, in warda do Cheap; at Lon ies with the land [which it covers.] 00.
'lt. 4 a, b. 2 Bl. Com. 18. Hale de
don, to wit, in the parish of St. Mary-le

bow, in the ward of Cheap.

Towns. Pl.

Jan Mar. pars 1, c. 1.

166. 2 Id. Raym. 1043. The old form
Aqua currit ct debct mrrm, ut cnmre
Sﬂltllli. Water runs, and ought to run as
of laying a venue in London.

APUD ACTA.

Lat.

In the civil law.

it has used to run.

3 Bulstr. 339.

Story,

Among the acts or recorded proceedings; J. 3 Sumner’: R. 189, 199. 3 Kent’s
in the course of a judicial procedure ; in the Com. 439. Angell on Water- Courses, ch. 4,
presence of ajudge. Dig. 2. 4. 17. Id. § 93. A runnin stream should be left to
50. 2. 7. 3. Cod. 2. 14. 28. Id. 7. 57. 4-7. ﬂow in its natura channel, without altera

Id. 7. 61. 1. Id. 9. 4. 2. If a party de tion or diversion. A fundamental maxim
sired to appeal apud acta, that is, in the in the law of water-courses. \Voodward,
\
presence of the judge, at the time of the. J. 26 Penn. St. R. 413.
AQUA COOPERTA. L. La . Cov
sentence, or in the course of recording it,
he might do so by simply saying, Appello ,' ered with water. 2 P. Wms. 128.
AQUE. Lat. In old English law.
(I appeal.) Dig. 49. 1. 2. 2 Brown’: Oiv.
Waters. Reg. Orig. 97. Streams. Slat.
Law, 436.
This term has been retained in the mod Westm. 2, c. 47. Aquarum curaus ; water
ern civil law, and in Scotch and admiralty courses. Towns. PI. 20.
AQUJEDUCTUS, Lat. [from aqua.
law. It is sometimes Englished, “in the
book of acts,” “among the acts of the water, and ductus, a leadin ; a duct or
e right of
court.” C'lerke’s Pram. Cur. Adm. titt. pipe.] In the civil law.

7, 8.
APUD PARES.

L. Lat.

leading water through another’s land, (jas
By or be- aqua; ducendaa per fundum alienum.)

fore the peers. Feud. bib. 2, tit. 16.
APURIL. L. Fr. April. Kelham.

APURTENAUNCES.

Inst. 2. 3. pr. Dig. 8. 3. pr. God. 11. 42.
Or, as Bracton more fully deﬁnes it, the

L. Fr. Appur right of leading water from another’s land,

tenances. Used by Britton as another name and through another’s land. to one’s own,
for incorporeal things, (chases nent corpo for the pu ose of irrigation, or other con
venience;?jus aques ducendaa ex fundo
r¢lu8 or rights in land. Britt. c. 54.
A UA. Lat. [L. Fr ewe, awe, aeue.] alieno ct per fundum alienum asque ad
In civil and old English law. Water. ﬁmdum proprium, ad irrigandum agrum

Dig. 39. 3. Id. 43. 20.

Cod. 3. 34. suum, vel ad aliud commodumfaciendum.)

Bract. fol. 231 b. A species of rural ser
Fleta, lib. 4, c. 28,
4, 5.
A stream of water; a water-course. vitude, the opposite of the servitus aqua
educendw, which was the right of leading
I'leta, lib. 4, c. 28, § 5.
Aqua pluvia; rain water, (qua! dc cazlo, off the water from one’s own on to anoth
l er’s ground. Dig. 8. 3. 29.
cadit.) Dig. 39. 3. 1. pr.

ARA
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AQUE HAUSTUS. Lat. [from aqua,
water, and haustue, adrawing.] In the
civil law. The right of drawing water
from another’s spring or well. Inst. 2. 3. 2.
Dig. 8. 3. 1. 1. Bract. fol. 231 b. 232.
AQUAGIUM. Lat. [quasi aqute agium,
i. e. aquw ductua] In old records. A
duct or p
e for water; a canal, ditch
or trench for leading off water, especially

from marshy grounds. Spelman. Cowell.
Aquagangium. The passage or ﬂow of
water, (Sax. watergang); a trench or drain
to carry off water. The same nearly as
aquagium. Cowell, voc. Wateryang.
Aquagaugium. Awater-gage. A mark
placed on the banks of streams to show
when the water rose to a certain point.
Spelman.

ARB

plough]

In old ‘English law.

this word is incorrectly written amalia,
and aratia.

ARARE.

Lat.

Fr. arer, erer.]

ARATOR. Lat. [from arare, q. v.] In
old English law. A ploughman; an arable
farmer. Brande.
ARATRIFABER. L. Lat. [from ara
trum, a plough, and faber, a smith.] A
plou h-wri pht. Towns. Pl. 237.
AIIATR M TERRAE. L. Lat. In old
English law. A plough of land; a plough
land; as much land as could be tilled with

one plough. Whishaw. Bell’s Diet.
Uarucate.
ARATURA TERRJE.

of ﬁshing and navigation, and also to the
soil in the sea and rivers. Schultes’ Aquat
ic Rights, per tot. 3 Kent’s Corn. 419,
427. See Fishery, All-uvion, Avulsion-,
Dercliction, Filum aqua, Riparian rights.
AB’. A contraction or abbreviation of

English law.

1 Instr. Cler. 9.

To

plough; in old Eng ish, to ear or are.

AQUATIC RIGHTS. Rights to the
use of the sea and rivers, for the purpose

Armiger, (esquire.)

Arable

grounds; lands devoted to tillage, (agri
culture dati,arva.) Spelman. Domesday
Book, cited ibid. In some dictionaries,

See

L. Lat. In old

The ploughing of land; the

service which the tenant was to do for his
lord in ploughing his land. Whishaw.
ARATURIA. L. Lat. [from arare,

q. v.]

In old English law. Land used for

ploughing; arable land, (campus arabilis.)
Spelman.
ARAYER, Araer, Arair. L. Fr. To
array; to prepare; to settle. Kelham.
ARBITER. Lat. In the Roman law.
A judge invested with a discretionary
power. A person appointed by the pne
tor, to examine and decide that class of
causes or actions termed bone ﬁdei, and
who had the power of judging according
to the principle of equity, (ea: wquo et
bono); distinguished from the judex,

ARA ETE. L. Fr. Shall have been.
'elham.
~
ARABANT. Lat. In old English law.
They ploughed. Arabant et herciabant ad
curiam domini; they ploughed and har
rowed at the lord’s court. A phrase of
frequent occurrence in Domesday Book,
signifying that the vassals to whom it was
applied, were bound to plough and harrow
the lands of the lord within his court, that
is, within his manor. Spelman. See (q. v.) who was bound to decide accord
Court.
ing to strict law. Inst. 4. 6. 1. Cow’:
ARACE. L. Fr. To erase; to deface. Notes, in loc. Brissonius. Cowell.
L. Fr. Diet. Kelham.
A person to whom contending parties
ARACHER-, Aracer. L. Fr. To root submitted the decision of their dispute,
up; to grub or pull up by the roots. Kel without the interference of a magistrate;
answering to the modern term arbitrator.
ham.
ARACINE. L. Fr. Rooted; taken The arbitri were appointed by an agree
root. Arbres aracines. Britt. c. 33.
ment called compromissum, and were
ARAER, Arair. L. Fr. To prepare; hence termed arbitr-i compromissarii, or
to array; to settle. Kelham.
arbitri ea: compromisso. Dig. 4. 8. God.
ARAGE. In old Scotch law. An old 2. 56. C'ooper’s Inst. ub. sup. Brissoniua.
form of the word average, (q. ".) Skene de
In Scotch law. An arbitrator. Bell’:
Diet.
Verb. Signiﬁ
ARAGE. L. Fr. Mad ; insane. Ara
ARBITRAMENT, Arbitrement.
Lat.
yes; madmen. Kelham. See Arrage.
arbitramentum, arbz'trium.] The award,
ARAHUM. L. Lat. Efrem Sax. ar, arc, determination or decision of arbitrators
honor, reverence] In 0 d European law. upon the matter of dispute which has been
A consecrated place. L. Répuar. tit. 32, submitted to them.* Cowell. Termea de
la Ley. See Award.
Q 3. Spelmara
ARALIA. L. Lat. [from arare, to
ARBITRATION. [Lat. arbitratio, arbi
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ARB
tratua]

ARC

The investigation, before an un growin , as distinguished from lignum,

oﬂicial person, of the matter in difference wood, i. e. dead wood, or wood cut.)

between contending parties, pursuant to an
agreement, (usually in writing,) termed a
submission.‘ Brande. The adjudication
upon a matter in controversy, by private
inditiduals, selected and appointed by the
parties. P. Cyclopedia. 3 Bl. Com. 16.
3 Staph. Com. 374. Billings on Awards, 3.

ARBITRATOR.

Lat. and Eng.

Arbor dum crescit, lignum cum crescere nescit.

[That which is] a tree while it grows }is]

wood when it ceases to grow.

Cro. ac.

166. Hob. 77, in marg. See Lignum.
But see Dig. 47. 7. 3. 5.
ARBOR CIVILIS. Lat. In old Eng

[Lat. lish law.

A civil tree; a tree of parent

arbiter comprmniasariua]

A disinterested age. A ﬁgure or table, in the shape of a
person, to whose judgment or decision tree, showing the degrees of relationship
matters in dispute are submitted by con between persons, and the course of de
sent of parties. 3 Bl. Corn. 16. Reg. scents from one to another. Hale’s Hist.
Orig. 111.
Com. Law, 335. Bracton made use of a

An arbitrator is a judge of all matters

“tree” of this kind, as an illustration, and

of law and fact included in the case sub refers to it, (fol. 68 b.) as ante principium
mitted to him; and being a judge chosen libri picta, but it is not found in the print

by the parties themselves, his decision

ed copies of his work.

An arbor civilis

generally is absolutely ﬁnal. Billings on may be found in Lord Coke’s ﬁrst Insti
Awards, 55-65. Russell’s Arbitrator, tute, and in IIale’s History of the Com
112. It is the usual practice for each mon Law.
ARBOR FINALIS. Lat. In old Eng
party to appoint an arbitrator,‘ with a stip
ulation that if the arbitrators do not agree, lish law. A boundary tree; a tree used
another person shall be called in as am for making a boundary line. Bract. fol.
pire, to whose sole judgment it is then re 167, 207 b. See Bound tree.
ARCA. Lat. In the civil law. A
ferred. 3 Bl. Com. 16. See Umpire.
ARBITRATUS. L. Lat. In old Eng chest or coﬁ'er; a lace for keeping money.
d. 32. 64. Brissonius.
lish law. Awarded. Idem arbitratores Dig. 30. 30. 6.
ARCA CHIROGRAPHICA (or CHI
arbitrati fuissent et adjudicassent ; the said
arbitrators awarded and adjudged. Reg. ROGRAPHORUM) JUDIEORUM. L.
Lat. The charter chest of the Jews. A
111.
ARBITRIUM. L. Lat. [from arbiter, common chest, with three locks and keys,
q. v.] An award; the decision of an arbi kept ancicntly, in England, by certain
trator. Reg. Orig. 111. Arbitrium cat judi Christians and Jews specially designated
tiulll. An award is a judgment. Jenk. for that purpose, in which all the con
es and obligations belong
Cmt. 137. Arbitrinm est judicium bani tracts, mo
riri, secundurn cequum et bonum. An ing to the ews were kept; and this by
award is the judgment of a good man, ac order of King Richard I. Blount. Mol
cording to equity and virtue. 3 Bulstr. 64. loy de Jur. Maﬁt. 465, 466.
ARCANA IMPERII. Lat. Mysteries
Discretion or judgment used in making
a decision. Le: non ezacte deﬁnit, sed arbi of government; secrets of state. 1 _.Bl.
trio bani viri permittit; the law does not Corn. 337.
ARCARIUS. Lat. [from area, a chest.'|
exactly deﬁne, but leaves to the discretion
of a conscientious man or judge. Grotius In civil and old English law. A treasurer;
a keeper of public money. Cod. 10. 70. 15.
dc zﬁquil. s. 3. 1 Bl. Com. 61.
ARBOR. Lat. In the Roman law. A Spelman.
ARCEO. L. Lat. In old records. A
tree. Dig. 43. 27. Id. 47. 7. Under
this name were included vines, (vitea,) ivy, saddle-bow. Cowell.
ARCEWESCHE, Arceeivcsque. L. Fr.
(lwder¢z,) reeds, (arundinea) Dig. 47. 7. 3.
Id. 43. 27. 1. 3. But not plants that were Archbishop; an archbishop. Conf. Chart.
so tender as to be classed among herbs. 25 Edw. I. Kelham. Corruptions of arch
Id. 47. 17. 4. Nothing could be properly levesque.
(GT. |lpxa|o16;ua,) JIUO
called arbor, (a tree) which had not taken
root, unless where it had been transplant dc priscis Anglorum legibus. The title

ed.

Id. 47. 7. 3. 3, 4.

The mast of a shi .

In old English

w.

Dig. 14. 2. a. 0.

of a collection of Saxon laws, made by
Mr. Lambard in the time of Queen Eliza

A tree; a tree beth, and to which additions were made

ARC

by Dr. Wilkins.
Law, 27.
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1 Reeves’ Hist. Eng. perly belongs to inferior jurisdictions with

Some of these Saxon laws are in the province, but in respect of which the

now considered as'spurious. 2 Hallam’s
Middle Ages, 444. 1 Spenee’s Chancery,
18, 19, and note. See Leges Edwardi
Uonfessoris.
ARCIIBISHOP. [Lat. archiepiscqrus,
Fr. archievesque.j1 In English ecclesiasti
cal law. The c ief of the clergy in his
province, having supreme power under the

ing or ueen in all ecclesiastical causes.‘
1 Bl.
om. 380. 3 Steph. Com. 62.
Whart0n’s Lear. The archbishops in Eng
land are also termed primates and metro
politans, (qq. v.) 1 Wooddes. Lect. 181.
ARCHDEACON. [L. Lat. archidiaco
nus, archz'levita.] In English ecclesiastical
law. An ecclesiastical otticcr having juris
diction immediately subordinate to the
bishop, through the whole of his diocese,
or in some particular part of it. He is
usually appointed by the bishop himself,
and has a kind of episcopal authority,
originally derived from the bishop, but
now independent and distinct from his.
1 Burn's Eccl. Law, 68, 69. 1 Bl. Com.
383. 3 Steph. Com. 69. 4 Reeves’ Hist.
Eng. Law, 5. Cowell.
ARCHDEACON’S COURT. In Eng
lish ecclesiastical law. A court held be

inferior judge has waived his jurisdiction
under a certain form of proceeding known
in the canon law by the denomination of
letters of request. 3 Steph. Com. 431.
2 Chitt. Gen. Pr. 496. From the Court
of Arches an appeal formerly lay to the
Court of Delegates, but it now lies, by
statute 2 & 3 \Vi]l. IV. c. 92, to the privy
council. 3 Steph. Com. ab. sup. This
court is now held at Doctors’ Commons.
2 Uhitt. Gen. Pr. 499.
ARCHICAPELLANUS. L. Lat. In
old European law. A chief or high chan

cellor, (summus cancellarius.) Spelman.
ARCIIIDIACONUS. L. Lat. In old
ecclesiastical law. Archdeacon. Spelman,
voc. Archiepiseopus. Called also awhile
vita.

Id.

:

ARCHIDUX. L. Lat. In old Euro
pean law. Archduke. Spelman,voc. Arch
aepaseopus.
ARCHIEPISCOPUS. Lat. In eccle
siastical law. Archbishop; an archbishop.
Spelman. Archiepiscopus Cantuar.; arch
bishop of Canterbury. Archiepiscopus
Ebor. ,' archbishop of York. Towns. Pl.
148.

ARCHIETUS. A contraction of arch
1 Inst-r. Cler. 8.
ARCHIOMUM, Arcomum. L. Lat. In
old records. A stack or mow. Spelman.
ARCHIVES. [L. Lat. archiva-, archia,
(Gr. dpxﬁa, Nov. 74,) grammatophylacia,
chartophylacia, tabularia, tablina.] A place
or apartment where the public papers or
records of a state or community are depo
sited; a repository of ancient records.
charters and evidences, such as the Rolls’
oﬁice and the Chancery and Exchequer
offices in England. P. Cyclopedia. Cowell.
A repository of records established by
public authority. Poth. Obl. part 4, ch. 1,

fore a judge appointed by the archdeacon, iepiscopus.

and called his oﬁicial. 3 Steph. Com. 430.
Its jurisdiction has, until recently, com
prised the granting of probates and admin
istrations, and ecc esiastical causes in gen
eral, arising within the archdeaconry. Id.
ibid. It is the most inferior court in the
whole ecclesiastical golity of England.
3 Bl. Com. 64. See cclesiastical courts.
ARCHES COURT, or COURT OF
ARCHES.
Lat. curia de arcubua]
In English ecclesiastical law. A court of
appeal, and also of original jurisdiction,
belonging to the archbishop of Canter
bury; so called from its having been an
ciently held in the church of St. Mary~le
bow, (Beata Maria de arcubus,) or Bow
church, (literally the “church of arches,” so
termed from the fashion of its steeple.)’*
Reg. Orig. 54 b. 3 Bl. Com. 65. 3 Steph.
Com. 431. 4 Reeves’ Hist. Eng. Law, 104.
Cowell. The judge of this court is called
the Dean of the arches, and his oﬂice is to
receive and determine appeals from the
sentences of all inferior ecclesiastical courts
within the province. 3 Bl. Com. 65. Many

art. 2, § 2.
The records or writings so deposited.
A private repository in libraries. Cowell.
See Archivum.
ARCHIVUM, Archium. [Gr. dpxlivv-]
In the civil law. A place for the public
deposit of writings, instruments or records,
(quo in publieo instrumenta depommtur,
archio forte, vel grammatophylacio.) Dig.
48. 19. 9. 6. The Gr. singular lipxtiu is
used by Justinian, in his 15th Novel,

(chap. 5, § 2,) to denote the building in
suits also are brought before him as origi which records are kept, and which is de
nal judge, the cognizance of which pro scribed as some public building in a city,
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ARE

set apart for the reception of records,
under the care of a keeper, where they
could be preserved from injury, and yet be
accessible to those who would consult
them. The plural dpxrfa is used in other
places. Nov. 74, c. 4, § 2.
srxmv, Apxmr. Gr. In the Roman law
A ruler; a magistrate. Dig. 26. 5. 21.
Nov. 95.
ARCIBUM, Arceps. L. Lat. In old
European law. An archive; a repository
of writings or records, (arclzivum, seria
ium.) Iormul. Vet. c. 8. Jllarcutf. lib.
2, c. 38. Spelman.
ARCIFINIUS. Lat. In the civil law.
A term applied to land which was com
prised withm no measurement, (qui nulld
mensurd continetur.) Jul. Frontin. de
agror. qualit. p. 38. So called, according
to Varro, because it had boundaries suited
to repel enemies, (ﬁnes arcendis hostibua
idoneos.) Grotius dc Jur. Bell. lib. 2, c. 3,

ARE

The site of a house; a site for buildin ;
the space where a house has stood.
a
ground on which a house is built, and which
remains after the house is removed. Bris
sonius. Calv. Lear.
A threshing-ﬂoor. Dig. 34. 1. 14. 3.
In old English law. A ﬂoor. Area lig
nea ,' awooden or plank ﬂoor. Dyer, 108.
A piece or lot of ground. Spelman.

AREISTE .

L. Fr.

To stop or stay.

ARCTA. Lat. In the civil law. Close;
conﬁned; contracted; narrow. A term
applied to a woman having certain physi
cal defects. Dig. 21. 1. 14. 7.
ARCTA ET SALVA CUSTODIA.

Et sur ceo la court areistuit an piece, pur
adviser sur ceo point; and upon this, the
court stayed a while, to advise upon this
point. Yearb. M. 3 Edw. III. 40.
AREMENAUNT, Arenaunt. L. Fr.
Forever after. Britt. c. 24. Kelkam.
ARENALES. Span. In Spanish law.
Sandy beaches; or grounds on the banks of
rivers. White’s Recap. b. 2, tit. 1, c. 6.
ARENES, Ares-nes, Aresenez. L. Fr.
Arraigned ; brought to the bar ofthe court;
put to answer; called in question. Britt.
c. 4. Kelham.
AREN IFODINA. Lat. [hom. arena,
sand, and fodire, to dig.] In the civil law.
A sand-pit. Dig. 7. 1. 13. 5.
ARENTARE. L. Lat. In old English
law. To rent out, or let at a certain rent.
Uowell. Si quis arentaverit in curid sud
ﬁnem pro pulchre placitando ; if any one
shall have rented out [the right of taking]
in his court a ﬁne for beau pleader. Fleta,

L. Lat.

lib. 4, c. 5, § 17. See Arrentare.

§ 16, subd. 1, 2.
ARCT. L. Fr. ¥from arcter, q. v.]
Bound; compelled; orced. L. Fr. Dict.
Straightcned; conﬁned. Yearb. M. 20

Hen. VI. 16.

Close and safe custody.

See In

arcla, dzc.
ARENTATIO, Arrentatio. L. Lat. [from
DARCTABLE. L. Fr. Forciblc. L. Fr. arentare, q. v.] In old English law. A
ict.
renting or rent. Reg. Orig. 257 b. Sec
ARCTARE. Lat. In old English law. Arrentatio.
To narrow. Arctata; narrowed. Fleta,
ARER, Arrer. L. Fr. [from Lat. arare.]
lib. 4, c. 1, § 19.
In old English law. To plough. Arer et
ARCTER. L. Fr. To bind; to com semer ,' to plough and sew. Litt. sect. 119.
pel or force. Id.
Arrer et seymer. Kelham. Arrer lea precs ,'
ARCUATUS. L. Lat. [from arcus, an to plou h the meadows. Britt. c. 5.
l|'Ch.] Fashioned like an arch; arched.
ARE E. L. Fr. [L. Lat. a retro.
In
Towns. Pl. 188.
old English law. Behind, in arrear.
iens
ARDER. L. Fr. [from Lat. ardere.] en arrere, (q. v. ;) nothing in arrear.
To burn. Jllirr. c. 1, § 8. See Ardour.
Back; again. [L. Lat. re-, iterum. Les
AI’-DOUR. L. Fr. [from arder, q. v.] bestes viendrent a lug arere; the casts
In old English law. A burner; an incen i shall come back to him. Reg. Orig. 97 b.
diar_v.

Ardours de mesons;

burners of

jAchate arere ,' bought back.

Dyer, 35 b.

houses. Britt. c. 29. Ardours cont qui (Fr. ed.) Fuit argue arerc ,' it was argued
ardent cite, ville, maison, beast, ou autres
in. Freem. 27.
AREREMAIN. L. Fr. Back again.
c/wteuz; burners are those who burn a city,
town, house, animal or other chattels. Mirr. Keilw. 30, pl. 2.
ARERISSEMENT.
c. 1, § 8.

L.

Fr.

Hin

AREA. Lat. In the civillaw. Avacant drancc; delay; prejudice. Kelham.
ARESTER, Areiter. L. Fr.. To stop
s ace in a city; a place not built upon.
£n:ue sine wdiﬁcio in urbc area appellatur. or stay; to arrest. L. Fr. Dict. See

Dig. so. 16. 211.

Areister.

ARG
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ARET. L. Fr. An account. L. Fr.
Diet. Arete ; taken or charged with some
crime. Id. See Arret.
ARETRO. L. Lat. In old English law.
Behind; in arrear. Quod ei aretro fuit ;
which was in arrear to him. 2 Inst. 533.
In aretro; in arrear. 2 Salk. 583. 12
Mod. 5.
ARG. An abbreviation of arguendo, (q.
V.) much used in the reports. Preﬁxed to
a quotation from the civil law, it implies

ARG

carried the silver from the lower to the up
per exchequer to be examined.
voc. Argenteus.

Spelman,

ARGENTEUS. L. Lat. An old French
coin, answering nearly to the English shil
ling.

Spelman.

ARGENTIFODINA.. Lat. In civil and
old English law.
3. 4. 1.

A silver mine.

Dig.

Bract. fol. 222 b.

ARGENTUM. Lat. In the civil law.
Silver. Dig. 34. 2. 19. 27. Argentum
that the text orlaw produced is nota direct, factum; silver made, i. e. wrought into arti
buta consequential proof. Tayl. Civ. Law, cles of various kinds. Dig. 34. 2. 19. 9.
Argentum infectum ; silver unwrought, or
25.
ARGENTARIA. Lat. [from argentum, in the mass. Infeeti argenti appellatio ru
silver, or money.] In the civil law. The dem materiam continet, id est, nonfactum.
trade or business of a dealer in money; the Id. 34. 2.19. 11.

trade of a banker or money-changer. Dig.
2. 13. 4. Calv. Lez. See Argentarius.
ARGENTARIUS. Lat. [from argen
tum, silver or money.] In the civil law.
A dealer in money, (nummularius,) a
money-chan er, (L. Lat. campsor ;) one
who received money on de osit, and loaned
money on interest; a banker. Ualv. Lea‘.
Brissonius. Dig. 2. 13. 4, 6, 8, 9, 10. Id.

ARGENTUM. Lat. In old English
law. _ Silver. See infra.
Silver plate. 1 Ld. Ragm. 20. Comb.
306.

Silver bullion, or uncoined silver; money
paid by weight. Domesday. Spelman.

Money generally; money paid by tale,
or counted; (peeunia numerata.)
Goods generally. Id.

Id.

ARGENTUM ALBUM. L. Lat. In
God. 10. 64. 1. Nov. 136.
“',,"' The argentarii were an important old English law. Plain or blank silver, not
class of dealers at Rome and in the provin marked or stamped, (non signatum ;) un
46. 3. 88.

ces, who transacted their business in the coined silver; bullion; silver coin worn
forum, where they had their shops or stalls, smooth by use; common silver coin, as
(tabernw,) and tables, (mensm) Besides distinguished from the metal of full we’ ht
the ordinary business of receiving, exchang and purity. See Album, Blancus. 1%
ing and loaning money, they performed Domesday tenure, some rents to the king
many of the duties of brokers, notaries and were paid in argento albo, (common silver
auctioneers; and they also acted sometimes , pieces of money,) other rents in lib;-is arsis
as inspectors of money. They were known et pensatis, money burnt, or melted and
by a variety of names; such as num.mula weighed.)
'enrwtt’s Par. Ant. Cowell.
\Vhite rent, or blanch farm. See Alba
rii, from the money, (nummus,) in which
they dealt; mensarii and mensularii, (or ﬁrma.
trapezitaz) from the tables (mensaz,) at which
ARGENTUM DEI. Lat. In old Eng
they stood or sat; argenti distractores or lish law. God’s money. Earnest money;
venditores, sellers of money; coactores and money given by way of earnest upon the
collectarii, collectors; besides the Greek making of a bargain; sometimes called
8P ellations, d_ayup6rrparm and dpyupoirparurut, God’s penny, (denarius Dei.)
Cowell.
SGl (BPS Of IIIOHGY; dpyn,o6’m|Bni O1‘ xo)\)vﬂw-nit, Petgt MSS. cited in Barringt. Obs. Stat.
money-changers; dgyupoyvnipovsr, examiners of 204, note g]. See Denarius Dei.
money, and the like. Calv. Lcz. In the
ARGU NDO, (abbrev. ARG.) Lat. In
ninth edict of the Emperor Justinian, (in arguing; in the course of argument. A
prooem.) mention is made ofthe corporation term often used in the books. Arguendo
et redarguendo ,' arguing and eonfuting.
of argentarii.
ARGENTARIUS. Lat. [from argen Fleta, lib. 2, c. 66, § 18.
tum, silver or 1noney.] In old English law.
ARGUMENTATIVE. In pleadin . In
A dealer in silver or money; abanker; direct; inferential. Steph.Pl.179.
lead
a silversmith. Towns. Pl. 259, 260.
ings must not be argumentative. Id. ch. 2,
ARGENTARIUS MILES. L. Lat. In sect. 5, rule 3. In other words, they must
old practice. A kind of money-porter in the advance their positions of fact in an abso
English exchequer. An attendant who lute form, and not leave them to be collect
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ARG
ed by inference and argument only.

ARM

Id. non valet ; valet a convene.

An argument

from the greater to the less is of no force
ibid
ARGUMENTUM. Lat. Argument or negatively; conversely, itis of force. Jenk.
reasoning; especially that of the presump Cent. 281.
tive kind. Struvius, Jurispr. Rom. Germ.
Argumentnm a simili valet in lcge. An
lib. 4, tit. 11, n. 3.
argument from a like case, (from analogy)
Inference or deduction; presumption. is good in law. Co. bitt. 191.
Matlkwus de Grim. in lib. 48, Dig. tit.
ARIBANNUM, Arribannum. L. Lat.

In old European law. A ﬁne for not join
Evidence; presumptive evidence. Calv. ing the army, when called out by public

15, c. 6.

Dig. 48. 18. 1. 1, 4. Id. 49. 16. 5. 6. summons. Spelman.
The summons or proclamation itself. Id.
Argumcutum ab authoritate est tortissimum
ll lrgc. An argument from authority is Spelman thinks the proper form of this
the strongest in the law. C0. Litt. 254 a. word was heribannum, unless it be con
“ The book cases are the best proof of what sidered a contraction of arrieribannum,
the law is.” Id. ibid.
(q. v. See Herebannum.
.
IERBAN. See Arrierban.
Argumcntum ah ha ossibili valet in lega.
Lear.

An argument drawn om an impossibility

ARIMANDLE. L. Lat. In feudal law.

Feud. Lib. 2, tit. 56. The same, perhaps,
is forcible in law. Co. Lift. 92 a.
Argumcntum ab insonvenicnti plurimum with armandiae, (q. v.)
valet [est validum] in legs. An argument

ARIMANNI. L. Lat. [from Sax. here,

drawn from inconvenience is of the great lord, and man, vassal.]

est weight [is forcible] in law.

I_n mcdiaeval law

Co. I/ill. A class of freemcn employed in agriculture,

66 a, 97 a, 152 b, 258 b. Br0om’s Mar.
84, [139.] If there be in any deed or in
strument equivocal expressions, and great
inconvenience must necessarily follow from
one construction, it is strong to show that
such construction is not according to the
true intention of the grantor; but where
there is no. equivocal expression in the in

otherwise called conditionalea, originarii,
tributales, &c. They seem to have been

persons who possessed some small allodial
property of their own, and, besides that,
cultivated some farm belonging to their
more wealthy neighbors, for which they

paid a ﬁxed rent, and bound themselves

likewise to perform several small services,
strument, and the words used admit only such as ploughing a certain quantity of
of one meaning, arguments of inconvenience their landlord's ground, assisting him in
prove only want of foresight in the grantor. harvest and vintage work, 810. 1 Robert
3 Madd. 540. 7 Taunt. 496. 3 Bing. son’s Charles V. Appendix, note ix. LL.
590. So, where the law is doubtful and Longob. lib. 3, tit. 12,1. 5. Id. tit. 13,]. 3.
not clear, the judges ought to interpret the Spelman deﬁnes them to be military ten
law to be as is most consonant to equity ants, possessing bcneﬁces and grants of
and least inconvenient. But where the law land from the emperor, (mihtes et beneﬁcia
is known and clear, though it be inequitable et pruedia ab imperatore concessa possi
and inconvenient, the judges must deter dentcs ;) younger vassals, (vassallijuniorea)
mine as the law is. Vaugh. 37, 38. And Gloss. voc. Arimannus.
ARIPENNA, A-rzlpennum. See Arpen
see er Bayley, J. 4 M. 0': S. 531. Sir

W. ‘ ott. 1 Dads. 402. Lord Brougham, ms.
6 Cl. d’: Fin. 671.

ARLES.

In Scotch law.

Earnest;

Argumcntum a division est fortissimum money, or other thing given by a buyer to
il jurc. An argument from division is of
the eatest force in law. 00. Litt. 213 b.
6 o. 60. Wingate’s Max. 260, max.
71. Thus, to show that a certain annual
pzyment of money is not properly a rent,
'ttlet_on argues from a dimsion of the sub
ject, thus: “ For if it should be a rent, it
must be rent service, rent charge, ora rent
secke, and it is not any of these.” I/itt.
sect. 345. Lord Coke applies the same
kind of argument to commons. 6 Co. 60.
lrgmmtum a majori ad minus acgativo

a seller, as a symbol of the bargain. 1
Forbes’ Inst. part 2, b. 3, c. 1, tit. 7, sec. 1.

ARM OF THE SEA. [L. Lat. brachium
maria ; L. Fr. brace de la mer.]

Aportion

of the sea where the tide ﬂows and re-ﬂows.‘
5 Co. 107. 7 Peters’ R. 331, mg. 1
Kent’s Com. 26-30. “That is called an
arm of the sea, where the sea ﬂows and
re-ﬂows, and so far only as the sea ﬂows
and re-ﬂows.” Hale de Jure Alaris, para
1, c. 4. 22 Ass. 93. An arm of the sea

is considered as extending as far into the
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interior of a country as. the water ot fresh 1 arme il fuist occise ; with what weapon he
rivers is propelled backward by the ingress was slain. Stat. Glocest. c. 9.
and pressure of the tide. Angell on Tide
ARMIG’. An abbreviation of armiger.
. v.
Waters, 73, ch. 3.
qAIiMIGER.
Lat. [from arma, arms, and
ARMA. Lat. In the civil and old
English law. Arms; weapons offensive and gerere, to bear.] In feudal and old English
defensive ;"‘ any thing that aman strikes or law. One who bears arms; an armor
hurts with. (70. Litt. 161 b, 162 a. In bearer, or shield-bearer, (Lomb. acilpor ,
the civil law, this word included not only Sax. scildcnave.) Spelman.
shields, swords and helmets, but also clubs
An esquire; a kni ht’s attendant. Id.
and stones, and all things coming under

An esquire; one wém bears arms, or coat

the denomination of tela, (weapons) Ar
morum appellatione non solitm scuta et
gladios et galeas, sigmlﬁcari intelligimus
sed et fa-stes et lapides. Inst. 4. 15. 6.
Dig. 50. 16. 41. Armasunt omnia tela, &c.
Dig. 43. 16. 3. 2. See Nov. 85. This
deﬁnition, however, is not adopted by
Bracton. Ligna et lapides sub armorum
appeltatione non continenlur. Bract. fol.
144 b. The same author makes several
divisions of arms; as arms of peace and of
justice, (arma pac-is et justitiw,) and arms

armor, (qui arma. gerit.) See Esquire.
A species of feudal tenant; a tenant by
scutage, or the service of the shield; (per
servitium scuti.) Spelman.
A servant, domestic or valet. Id. LL.
Edw. Conf. c. 21, ibid.
ARMILUSTRUM. L. Lat. In old re
cords. A showing of armor; military
training. Towns. Pl. 215.
ARMISCARA. L. Lat. In old Eu
ropean law. A kind of ﬁne. Spelman.

of breach of the peace and of wrong, (arma

See Harmiscara.

ARMS.

[Lat armm] Weapons offen

perturbationis pacis et injuriw.) Id. fol. sive and defensive ;* any thing that a man
162 b. Sec Fleta, lib. 4, c. 4, §6. He strikes or hurts with. C0. Litt. 161 b, 162
also uses the barbarous singular armum, a. See Arma, Force and arms.
ARMUM. L. Lat. [L. Fr. arme.] In
. v.
(qAI2MA
MOLUTA. L. Lat. In old
old English law. A weapon. Armum
Sharp weapons, as swords molutum ; a sharp weapon. Bract. fol. 138,
and battle-axes, that cut or inﬂict a wound; 145.
English law.

distinguished from sticks and stones, which
ARMURE. L. Fr. Arms; armor;
only break or bruise. Bract. fol. 144 b. armed men. I(elham.
Called arma emolita. Fleta, lib. 1, c. 33,
ARNALIA. A misprint for arvalia or
§ 6.ARMA. L. Lat. In old English law. aralia ; copied in many of the books. See
Armor;
or co izances
of families;
(insigniaarms
gcntilitiagn
Spelman.
Arma

dare; to dub, or make a knight. Kenneﬂs
Par. Ant. 101, 289. Cowell. Arma ca
pere, or suscipere ; to take upon one the
order of knighthood; to be made a knight.
2 Reeves’ Hist. Eng. Law, 288.
ARMAMENTA NAVIS. Lat. In the
civil law. The tacklings or equipments,

(Gr. mm) of a ship.

Loccenius de Jar.

Mar. lib. 1, c. 2, sect. 5.

ARMANDI/E, Armanniw. L. Lat. In
feudal law. Workshops, (fabricw,) pub
lic armories. Uujac. lib. 5, feud. p. 292.
Hotom. de Verb. Feud.
ARMATA VIS. Lat. In the civil law.
Armed force. Dig. 43. 16. 3. Fleta, lib.
l
4, e. 4. See Vis armata.
ARMATURA. L. Lat. In old English
law. Armor. Mam. in Scacc. T. 20 Edw. I.

Aralia.
AROMATARIUS.
pleading. A grocer.

L. Lat. In old
But see 1 Ventr.

142.

ARPENNIS, Arpennus, Arpendus, Ar
pentum. L. Lat. An arpent; a measure
of land frequently mentioned in Domesday
Book. Spelman. Various other forms of
the word occur in old laws and writers;
as arpennum, arpendium, arapennis, are
pennis, aripennis, aripenn-um, arvipenntum,
and arvipendium. Id.
ARPEN, Arpent. Fr. [L. Lat. arpen
nis, arpennus ,' by some derived from arare,
to plough] A measure of land of uncer
tain quantity, mentioned in Domesday and
other old books; by some called an~acre,
by others half an acre, and by others a fur
long. Spelman, voc. Arpennis. Cowell.
Blozmt.

A measure of land in Louisiana.
Theuse ofwea ons. Towns. Pt.217,228. ters’ R. 763.

ARME. L. r.

A weapon. De quet

6 Pe

A French measure of land, containing
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one hundred square perches, of eighteen ment, &c. 00. Litt. 263 a. See Arraiyner,
feet each, or about an acre. Spelman, voc. Ad rationem ponere.
Arpennis. But the quantity varied in dif
In old English law. To order, or set in
ferent provinces. Id.
order‘, to conduct in an orderly manner;
ARPENTATOR. L. Lat. [from arpen, to prepare for trial. To arraign an assise
or arpent, q. v.] In old French law. A was to cause the tenant to be called to
measurer or surveyor of land. Spelman, make the plaint, and to set the cause in
voc. Arpermis. Cowell. Blount.
such order as the tenant might be enforced
ARRA. Lat. In the civil law. Ear to answer thereunto. Litt. sect 442. C0.
nest: evidence of a completed bargain. See Litt. 262 b. Thus in the case of Savier
Arr/ta. Calvin and Brissonius give the v. Lcnthal, after stating that the crier made
word in this form, but in the modern edi proclamation and called the recognitors,
tions of the Corpus Juris Civilis, it is writ &c., the reporter goes on to say that “Mr.
ten, arrha.
Goodwin, of Gray’s Inn, arraigned the as
ARR/E. In old English law. Earnest. sise in French,” &c. 3 Mod. 273.
Dam tamen it venditore arrarum rwrnine
To bring or prosecute. The terms armin
aliquid receptum. fuerit; provided some are and arramare (qq. vQ had this sense.
thing have been received asearnest, by the
The term arraign is applied also to the
seller. Bract. fol. 61 b. Fleta, lib. 2, c. old criminal proceeding by appeal. Thus,
58, § 2. See Arm.
in the case of Armstrong v. Lyle, it is said
ARRAGE. . L. Fr. Mad or insane. “the appeal was arraigned in French by
Home arrage ,- a madman or lunatic. Britt. the appellant’s counsel, who read the count,”
c. 26.
&c., and the reporter then proceeds to ap
ARRAIAMENTUM. L. Lat. [from ar ply the term to the accused himself:—
raiare, q. v.] In old English law. An “the clerk of the crown, going to arraign
arraying or array; the array. Co. Litt. him, it was objected,” &c. 1 Salk. 60.
256 a Calumprziavit arraiamentum ; chal S0, in the later case of Bigby 1). Kennedy,
lenged the array. Dyer, 37 b. (Fr. ed.) it is said, “the defendants were then
brought to the bar, and Lei h, Serjeant,
See Array.
ARRAIARE. L. Lat. In old English arraigned the bill [of appeal? in English,
Law. To array; to set in order. Ar leaving out the memorandum, and it was
raialus ; arrayed. Towns. Pl. 215. Mode then arraiyned by Mr. Benton, the second
gaerrino arraiata ; arrayed in warlike man ary, in like manner, and the defendants se
verally asked whether guilty or not ilty.”
ner. Keilw. 82.
Arraiatio peditum ; an arraying of foot 1 W. Bl. 713. 5 Barr. 2643. S. . The
soldiers. Pal. I Edw. II. cited in Cowell. word, in its application to proceedings, is
now obsolete.
See Array.
*,,,* The true etymology of arraign is a
ARRAIATORES. L. Lat. In old Eng
lish law. Arrayers; commissioners of ar matter of considerable uncertainty. That
ray. Officers who had care of the soldiers’ given by Sir Matthew Hale, and adopted
armor, and to see them duly accoutred in by Blackstone, (a reson, or ad rationem
their kinds. Stat. 12 Rio. II. c. 6. Cowell. p0nerc,) presents a very expressive analysis
Blount.
of its meaning as applied to persons, and is
ARRAIGN. [L. Fr. arener, ar-raigner, literally sustained by the language of an
an-ainer, arraisoner, aresrwr, from a resn, old Parliament roll quoted by Cowell, and
or reson, Lat. ad ratiomm ponere, to put or by Selden, arg.
3 How. St. Trials, 121.
call to an account, (but see infra) ; L. Lat. Stephanus Rabaz, vie. Leicest. arrenatus, et
arramare, arramare, arramare, arremare, ad rationem positus, dc hoe quod, &c. ;
arrmare, qq. v.] In criminal law. To Stephen Rabaz, sheriff of Leicestershire,
call a man to answer in form of law. To being arraigned, and put or called to answer
an-aign a prisoner is to call him to the bar (or to account) of this, that he, dzc. Rot.
of the court, to answer the matter charged Parl. 21 Edw. I. (Seldcn quotes it as Rot.‘
against him in an indictment. 4 Bl. Corn. 21 Edw. III. rot. 2, in dorso.) But, in the
322. 2 IIaIe’s P. C. 216. 4 Staph. Com. application of the word arraiyn to proceed
392. Or, according to Lord Coke, it is to mys, such as assiscs, &c., (which is very‘
take order that he appear, and for the cer common in the old books, though now dis
tainty of the person, to hold up his hand, used,) this derivation becomes wholly in

and to plead a suﬁicient plea to the indict appropriate, and various others have ac
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Cowell supposes the indictment to him, and demanding of

arraign to be formed from the Fr. arranger, him his plea, (guilty or not guilty,) and en
to set or put a thing in order, or in its tering it accordingly. 4 Steph. Com. 392.
place, answering somewhat to the modern Brande. According to Lord Coke, this
word arrange. The same derivation is was otherwise called astitution, (q. v.) 00.

adopted by the author of the Termes de la I/itt. 262 b.
Ley. Lord Coke says it is from the Fr.
It is the oﬁice of arraignment to in
arraigner, to order, or set in the right form the accused ofthe nature of the offence
place. See supra. And see Astitution. with which he is charged, and to obtain his
Spelman, who is very copious in his illus answer, defence or plea. 3 Wisconsin R.
tration of the subject, is conﬁdent of the 820. In trials for minor offences, a formal
derivation of arraign from the old Latin arraignment, in practice, is generally dis
word arramare, corru ted into arraniare pensed with. In such cases, where the
(the usual Latin form, by the very slight defendant has pleaded to the indictment, an
and easy change of m into ni. This arraignment will be presumed. 24 Missis

opinion is remarkably conﬁrmed by the

aippi R. 611.

authority of Bracton, who uses arramare
frequently and without variation, applying
it to assises and other judicial proceedings,
but in no instance to persons. Si—arra
maverit super cum assisam. Bract. fol.
18. Ad assisam quam A. arramavit versus
B. Id. fol. 110 b. See more under Ar
ramare. There seems to be no doubt that
this was the original form of the word, as
applied to proceedings, at least as. used in
English law, although in the Register it is
invariably written arrainare. In assisa
quam arrainavit versus N. Reg. Orig.

ARRAINARE, Arranare, Arannare.
L. Lat. In old English law. To arraign;
to conduct in an orderly manner; to pros
ecute, institute or bring. Assisam arrain
are; to bring an assise, (an action so called.)
In assisa quam idem A.,—-arrainavit versus

N. ; in an assisc which the said A. arraigned
and brought against N. Reg. Orig. 198.
In quadam jurata quam idem A. arraine

vit—-versus S. ; in a certain jury (proceed
ing so called) which the said A. arraigned

or brought against S. Id. 33.

See Id.

186, 205. In omnibus juratis arannatis.
198. See more under Arrainare. The Fleta, lib. 3, c. 5, § 7. Si assisa arranne
French arrainer, or arragner, occurs in tur. Id. lib. 4, c. 9, § 1.

Britton with the same application to as
sises. Si le ﬁtz doit arrainer cest assise
vers ascun. Britt. e. 70. Si ambideuz
eyent arrainy assise. Id. ibid. Sec Ar
rainer. In one passage the same author
uses arerwr, in its modern sense, as applied
to persons. La soient arenes par le vis
conte ; they shall be arraigned there (in
court) by the sheriff. Id. c. 4. But the
word seems not to have been generally used
in this sense until a later period. For
further illustration of the original meaning
of arraign, see Arramare.
ARRAIGNER. L. Fr. In old English
practice. To arraign; to put to the bar

and call to answer.

Cest enditement n’est

pas assez suﬁicient de vous arraigner; this

indictment is not suﬁicient to arraign you.

ARRAMARE.

L. Lat. An old Latin

word of frequent occurrence in Bracton, and
constantly applied to the ancient proceed
ing by assisc; usually translated by the
modern word arraign ,' arramare having
been corrupted into arrainare by a very
slight change in a single letter. See Ar
razgn. Ad assisam-—capiendam quam A.
arramavit versus B. ; to take an assise which

A. arraigned

i. e. brought] against B.

Bract. fol. 110 , 111. Ad audiendum as
sisam quam B.—-arramavit versus eundem
A. ,' to hear an assise which B. arraigned

[brought against the said A. Id. fol. 1 11 b.
See Id. ol. 177 b, 196 b, 219.
"‘,,,"‘ Spelmau considers this word as
another form of the barbarous Latin adrha
mire, arhamire, arramire, and derives it
from the old French arra-mir, to swear, to
solemnly undertake, promise or pledge.

Yearb. H. 2 Edw. III. 3. Car home ne poiet
pas etre arrein 21 la suit le roy, sans apprise
in due maner per enditement ou per appel. Assisam arrama-re, according to the same

H. 2 Edw. III. 4.

author, was an expression applied to both‘

ARRAIGNMENT. In criminal law. parties in that proceeding, and signiﬁed to
[he form or ceremony of calling a prisoner make a solemn choice of the assise as a
to the bar, and (in treason or felony) mak mode of trial, in preference to the duellum
ing him hold up his hand, or otherwise own or battel, and to declare such choice open
himselfto be the party charged; reading ly. Spelman, voc. Adrbamire. So, when

ARR
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a criminal originall was arraigned, (to use
To ARRAY.
Fr. arager, araer,
the modern word,) e was allowed to choose arair; L. Lat. arraiarajr In practice. To
in what way he would be tried, and when
he had made his choice, and openly pro
claimed it at the bar, in answerto the ques
tion, “How wilt thou be tried I" he was
said arramare, and to be thereupon arra
matus, (afterwards arrainatus, or arraigned.)
This opinion has much to sustain it in the

rank, or set in order.
0 array a panel is
to rank or set the jurors’ names in order in
the panel, the names being placed one un
der another. Old N. Brev. 157. Termes
de la Leg. 3 Bl. Com. 359. Boote’s Suit at
Law, 163, note.

ARRAYER.

L. Fr.

To a'rray.

See

ancient practice of the courts as illustrated Arager.
ARREARS.
Arrearages, Arreragcs.
by Spelman, but is not easily reconcilable
with the fact that the term arraign, in its LL. Lat. arreragia, from Fr. arriere, arere,
Zpplication to criminal proceedings, has ehind.] Money remaining unpaid after it
ways been exclusively used to denote the has become due; as rent behind; interest
act of the court, and not that of the party.

due and unpaid; the unpaid balance of an

As to the meaning of the expression assi
sam arramare, so frequent in Bracton, there
is less room for doubt, as that author con
stantly uses the expression, portare assisam,

account. Spelman, voc. Arreragium. Cow
ell. Scottice, “by-run.” This word gen
erally implies that a part has been paid.
Webster.
A devise of “ all my arrears of rent and
interest due at my death,” has been held to
carry the arrears of an annuity. 2 Vesey,
Sen. 430. Butabequest of arrears of rent

(to bring an assise) to denote the same
thing. Bract. fols. 26, 33, 177,196 b, 197.
It occurs in the same sense in the Year
Books. See M. 3 Edw. II. 58, 59. Arra

mare probably had a technical sense, ex will not pass a bond given to secure the
pressive of some peculiarity of proceeding, arrears. 4 Veseg, Jr. 166. Nor will the
which was ﬁguratively used to denote pro arrears of a mortgage carry the mortgage
secution generally, just as the modern ex itself. 2 Id. 416.
ARRECT, Arect, Arret, Aret. [from L.
pression, “ to ﬁle a bill,” is daily used to
denote the commencement of a suit in equity. Lat. arrcctare, or arretare, q. v.] In old
ARRAMER. L. Fr. To commence. English law. To accuse or charge before
Kelham.
.
a court.
Arrected, arretted; accused or
ARRAMEUR. Norm. In old French charged. Cowell. See Arrectare, Rectare.
law. A stower or stevedore; an oﬁicer
To account, reckon or consider. Arrea
anciently employed to load vessels. The ted; (Fr. rette); accounted, reckoned, con
business of the arrameurs was to dispose sidered. “It should be arrected great folly
right, and stow closely all goods in casks, in her to be i orant of her own title."
Lord Coke appears to
bales, boxes, bundles or otherwise; to bal Co. Litt. 173
ance both sides, to ﬁll up the vacant spaces, have borrowed this expression from Little
and manage every thing to the best advan ton’s “il serra rette la folly,” &c. Litt.

tage.

Laws of Oleron, art. xi. obs.

1 Fe

ters’ Adm. Dec. A pendix, xxv.
ARRAMIR.
Fr. To assemble.
Kelham.
ARRAS, Arra. Span. In Spanish law.
Jointure; donation propter nuptias. White’s
New Recap. b. 1, tit. 6. c. 1. The dona
tion which the husband made to the wife, by
reason ofthc marriage. Id. b. 1, tit. 7, c. 3.
ARRAY. [L. Lat. arraia, arraiamen
tum.]

In practice.

A ranking, or setting

forth in order; the order in which jurors’
names are ranked in the panel containing
them. Co. I/itt. 157 a. 3 Bl. Corn. 359.
The whole panel itself; the whole body
of jurors summoned to attend the court.
To challenge the array is to except to the
whole panel of jurors. Id. ibid. See
Challenge, Panel.
V01. 1.

sect. 261.

To imputc, or lay to; to lag to the charge.
The French arette used by ittleton, (sect.

665,) and elsewhere translated by Coke
arrect, is not retained in the later editions,
the word adjudge being substituted. Arrect
is used in this last sense by old English
writers, asBurnet and More, and in the old
translations of the Bible. Richardson’:
Dict. vocc. Arette, Arrect.

ARRECT, Arrette, Arete. L. Fr. Ae
cused, or char ed with a crime. Kelham.
ARRECTA E, Arretarc. L. Lat. [from
ad, to, and rectare, to charge; or rectum,

Norm. rette, an accusation] In old crimi
nal law. To accuse or charge; to accuse
before a court; to summon to court, for

the urpose of accusation, (ad rectum vo
careS

See Ad rectum, Rectum, Rcctare.
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Si aliquis arrectatus fuerit de morte alim
jus ; if one be charged with the death of
any person. Ojic. Ooronatoris, cited in
Spelman, voc. Arrectatus. See record in
Hale’s Hist. Com. Law, 43.
To reckon, esteem or judge. Skeue
writes it erectare, and cites Quon. Attach.
0. de brcvibus, 31.
ARREIST. An old Scotch form of ar
rest. Skene dc Verb. Sign. voc. Iter.
ARRENARE. L. Lat. In old records.

ARR

ARRERISSEMENT, Arerisment. L.
Fr. (From arrere, back, behind.] In old re
cor s.

Hindrauce; a hindrance; delay;

putting back. L. Fr. Diet. Kelham. Rot.
Part. 4 Hen. IV. See Arerissment.
To ARREST.
Lat. arrestare, ares
tare, from Fr. arrester, arester, to stop, or
stay; or according to Spelman, from Sax.
a, to_ or until, and rest.] In practice. To
stop or stay by authority of law. To stop
or detain a person, and restrain his liberty

To arraign. Arrenatus ; arraigned, accused. until he complies with some exigency of
Cowell. See Arraign.
ARRENDAMIENTO. Span. In Span
ish law. The contract of lcttin and hiring
an estate or land, (lwredad.)
hite’s Re
cop. b. 2, tit. 14, c. 1.
ARRENDARE, Arrendar.
In old
Scotch law.

To let at a certain rent, (ad

certum rentum seu redditum. dimittere.)

Called by Skeue a Spanish word.

De

Verb. Sign.
'ar'ranorom.r, ’A|r,5my6m. Gr. [from 5,5,5-,y,
male, and yet“, cneration.] In the civil
law. The male Iine. Nov. 118, c. 1.
ARRENT. In old English law. To let
at a rent. “The victor might at his pleas
ure, give, sell or arrent.” Hale’s Hist.
Com. Law, 98.
ARRENTARE. L. Lat. [from L. Fr.
arenter, from a, at, and rente, apayment or
rent.] In old English law. To rate or
assess. Stat. Marlbr. c. 11.
To let ata certain sum, or rent; to rent;
to arrent, q. v.)
ARRE TATIO. L. Lat. In old Eng
lish law. A renting or rent. Per certam
arrentationem; by, for, or at a certain rent.
Reg. Orig. 252, 258.
In the forest law. An arrentation; the
licensing an owner of lands in a forest to
enclose them with a low hedge and small

law, (remorari, vel aliquem sistere, usque dum

legi rcspondeat.) Spelman, voc. Arrestare.
To stop or stay a legal proceeding; par

ticularly the judgment of a court, by some
rule or order of the same court. See Ar
rest of judgment.
To take, seize or apprehend a person by
virtue of legal process issued for that pur
pose, with the view either of holding im
in custody, or of compelling him otherwise
to comply with the exigency of the pro
cess. To subject a erson to the opera
tion of legal process, by bringing his body

within the power of the oﬂicer executing
such process. See Arrest.
To take or seize property. Arrest, in
this sense, occurs constantly in old English
practice, (see arrestare;) and is common
in Scotch aw. Erslc. Inst. b. 3, tit. 6. It
was also formerly used in the same sense
in the state of New-York, being applied
particularly to ships and vessels; but has

now given place, as in England, to the word

attach, (q. v.) 1 N. Y.

ev.Laws, (1813,)

130. 2 N. Y. Rev. Stat. [493,] 405.
ARREST. [L. Lat. arrestum, arestum,

arrestatia]

In practice.

The act of stop

ping or staying, (sistendi actus,) a person
or roceeding y authority of law.
e restraint of a person’s liberty by
ditch, under a yearly rent. Ordin. Forest. the actual seizure or apprehension of his
34 Edw. I. c. 5. Reg. Orig. 257 b. The body, or otherwise, in execution of some
English “arrentation” is used by Lord legal process!‘ Arrest is well described in
Bacon. Works, iv. 255, 256.
the old books as “the beginning of impris
ARRER. L. Fr. To plough. Britt. onment, when a man is ﬁrst taken and re
c. 5. See Arer.
strained of his liberty, by power of a law
ARRERAGIUM, Arrieragium. L. Lat. ful warrant.” 2 Shep. Abr. 299. lVood’s
(from Fr. arriere, behind.] In old Eng Inst. 575. Whisltaw.
"‘** Spelman considers this word as sig
ish and Scotch law. An arrearage; the
balance due on account; a residue or nifying radically a stopping rather than a
remainder, (residuum, rcliquum.) Spel seizure, and refers to the distinction made
man. Rent due and unpaid. Fleta-, lib. 2, by the civilians between an arrest and a
c. 55, § 2. Skene de Verb. Sign-if. See taking or apprehension, (d~ij'erre volunt
arestum a raptione seu prwhensione); the
Arrears.
ARRERE. L. Fr. Behind. En arrere; latter being effected by a manual seizure,
lately. Kclham. See Arere, Arricre.
(injectis manibus,) the former by the mere
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inﬂuence of legal authority, (author-itatis
reverenlia.) See Ualv. Lea. voc. Arrestum.
The Register, however, is an old authority
for the application of the word to the seiz
ure of chattels, (see arrestare); and in
modern practice an arrest always contem

ARR

cow.

Reg. Orig. 94,102.

Arrestare bona.

See Id. 127.

C'lerlce’e Pram. Cur. Adm.

tit. 24.

ARRESTATIO.

tare, q. v.]

L. Lat. [from arres

In old English law. Arrest

ment; an arrestment or arrest.

Towns.

plates either an actual seizure, or what is Pl. 53.
equivalent, a restraint of the person, with a
power of actual seizure, if necessary. It
has been said, indeed, that in makin an
arrest, the ofﬁcer must actually touch or
seize the party’s body. 3 Bl. Com. 288.
But in modern practice, this is not held to
be absolutely necessary, for if a bailiff come
into a room, and tell a defendant he arrests
him, and lock the door, it is held to be an
arrest, for he is in custody of the oiﬁcer.
1 Tidd’s Pract. 219, and cases there cited.
And if the defendant be in any way within

the power of the oflicer, (as within his
reach, without any actual conﬁnement,)
and submits to the arrest, it has been
held suﬂicient 1 Wendell’: R. 210, 215.
21 Alabama R. 240. But see 2 1V.
Hump. R. 317, Woodbury, J. United
States Digest, Arrest.
ARREST OF JUDGMENT. In prac
tice. The act of staying a judgment, or
refusing to render judgment in an action at
law, after verdict, for some matter intrinsic
appearing on the face of the record, which

would render the judgment, if given, erro
neous or reversible; as where the verdict
differs materially from the pleadings and
issue; or where the case laid in the decla
ration is not suﬁicient, in point of law, to

found an action upon.
3 Steph. Com. 628.

3 Bl. Corn. 393.
2 Tiddh? P1‘. 918.

Hansel on Demurrer, 162.
ARRESTARE, Arestare.

old English law.
seize

a

L. Lat.

In

To arrest; to take or

person.

eorum ,' their bodies

Arrestentur
shall

be

corpora
arrested.

Stat. Westm. 2, c. 11. Quad ipsum Wil
lielmum ubicunque irwentuefuerit, arrestari
faciatis ; that you cause the said l/Villiam,
wherever he may be found, to be arrested.
R435/. Orig. 24 b. Arrestari et imprisonari;
to be arrested and imprisoned. Id. 184 b.
C'api cl arrestari; to be taken and arrested.
Id. 278 b. Si clericus aliquis—-arestatus
fuzril. Stat. Marlbr. c. 27. Barringt.

Obs. Sun. 73.

Arreatatio navium; arrestment
of ships. Loccen. de Jur. Mar. lib. 3, c. 5.
ARRESTEE. In Scotch law. The per
son in whose hands the movables of
another, or a debt due to another, are
arrested by the creditor of the latter by
the process of arrestment. 2 Kames’ Equi
ty, 173, 175. Sec Arrestment.
ARRESTER. In Scotch law. The per
son or creditor in whose behalf process of
arreslment is issued. 1 Forbes’ Inst. part
3, b. 1, ch. 2, tit. 3. 2 Kantes’ Equity,
177. See Arrestment.
ARRESTMENT. In Scotch law. The
seizure and securing of a criminal's person,
till he undergo trial, or give bail. Erslc.
Inst. b. 3, tit. 6, sect. 2.
A process for securing movable effects
in the hands of the possessor, till the pro

perty be determined. This arrestment,
termed rei servandw mum, is a species of
sequestration. 2 Karma’ Equity, 173.
A process issued by a creditor for the
purpose of securing the movable effects
belonging to his debtor in the hands of a
third person, (called the arrcstee,) or a
debt due his debtor by such person, and
of preventing a transfer or payment until
another process, called process offorthcom
ing, can be raised or obtained."k 2 Kames’
Equity, 173. Bell’s Diet. Sec Forthcoming.
ARRESTUM. L. Lat. In old English
law. Arrest. Spelman. Sub arresto dati
nuit; (he) detained under arrest. Reg.
Orig. 94.
ARRESTUM, Areslum. L. Lat. [from
Gr. nppatemv, incorrupt, inviolate, according
to Calvin; or from Gr. Jpwm, pleasure,

according to Buda2ns.]

In old European

law. The sentence or decree of a superior
tribunal. Calv. Lez.
ARRET. Fr. [from L. Lat. arrestum,

arestum, q. v.] In French law. The judg
ment, decision or decree of a court, or

parliament.

A royal ordinance or decree.Jllr

S0 called, according to Spelman, because

it puts the matter at rest after the agita
To take or seize a chattel, as a ves tion of debate or argument. Spelman, voc.
sel. Navem arrestavit et sub arresto Arrestare. But see under Arrestum.
detinuit; he arrested a vessel and de
ARRET. See Arrect.
ARRETARE, Arrettare, Arrectare. L.
tained it under arrest. Reg. Orig. 105.
T. Raym. 490. To seize a horse, ox or Lat. In old English law. To accuse or
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charge; to summon for the pu one of vassal of the crown. Esprit des Lois,
accusing; to summon to answer a c argzef liv. 31, cc. 26, 32.
ARRIERIBANNUM. L. Lat. In old
Arrettati; accused or charged.
eg.
Jud. 30. Arrette is used by old Eng European law. Arrierban, (q. v.)
ARRIVAGIUM. L. Lat. In old English
lish writers. Richardson’: Diet.
ARRIIA, Arra. Lat. In the civil law. law. Arrivage; arrival; the coming to a
Earnest; evidence of a completed bargain; place or port. Arrivagium navium et bat
roof of the contract of purchase and sale, ellorum ,' a place of common resort of mer
fzrgumentum emptionis et venditianis con chants and shipping. Hale do Jur. Mar.
tractor.) Inst. 3. 24. pr. Dig. 18. 1. 35. pars 2, de ort. mar.) c. 3.
“AR I E.” To come to, or reach one
1 Mackeldey’s Civ. Law, 17Q, § 178. See
Earnest. Calvin and Brissonius write the place from another; to come to, or reach
word arra. Bracton and Fleta use the plu a place by travelling or moving towards it.
ral, arrw. Brant. fol. 61 b. Fleta, lib. 2, Marshall, C. J. 1 Brock. R. 411.
In insurance law. To reach that partic
c. 58,
2, 3. Arrhaz is used in Scotch
ular place or point in a harbor which is the
law. Ersk. Inst. b. 3, tit. 3, § 5.
Evidence of the contract of espousals, ultimate destmation of a vesscL* 2 Cash
ing’s R. 439. Fletcher, J. Id. 453. Until
(arrhw sponsalitiae.) God. 5. 1.
ARRHABO, Arrabo. Lat. [Gr. a#a that point is reached, the voyage is not
Bum] In the civil law. Earnest; money ended, and the shi has not arrived. Id.
given to bind abargain. Cale. Lez. Bris ibid. Merely reac ing the harbor is not
sanius, voc. Arra. Grotius dc Jur. Bell. arriving!‘ Id. See 8 B. J: C’. 119.
ARROGATIO, Adrogatio. Lat. [from
lib. 2, c. 12, § 15.
ARRIAGE AND CARRIAGE. In arrogare, to take u on one's self.] In the
English and Scotch law. Indeﬁnite ser civil law. The adhption of a person sui
vices formerly demandable from tenants, but juris, which was done by imperial rescript.
prohibited by statute 20 Geo. II. c. 50,
s. 21, 22.

Inst. 1. 11. 1.

Id. 3. 11. 2.

Dig. 1. 7. 1.

Bell’s Diet.

Ersk. Inst. b. 2, God. 8. 48. See Adoption.
ARROGATOR. Lat. [from arro_qare.]
tit. 6, §42.
ARRIERBAN, Arricreban. Fr.
Lat. In the civil law. One who adopted by
arrieribannum, arribannum ; from arriere, arrogation, that is, by imperial rescript.
behind, and ban, a proclamation.] In feu Inst. 3. 11. 1, 2, 3.

dal and European law. The proclamation
by which the arricre vassals, or inferior
feudatories of a sovereign, were summoned
to military service. See Arriere vassal.
The assembling or mustering of the vas
sals, in obedience to such summons.
According to Spelman, this word may
import, (from arriere, in the sense of
iterum, again,) a repeated summons, or

second proclamation, (iterata evocatio, vel
citatio posterior); the ﬁrst being simply
termed the ban; or, (from arriere, in the
sense retro, behind,) a proclamation in

tended for those who remamed behind after
the ﬁrst summons, (qui retro manserint
post bannum.) Spelman, voc. A1-ibannum.
It should not be confounded with hereban
num, q. vii
AR IE E FIEF, or FEE. In feudal
law. A ﬁcf or fee dependent on a supe
rior one; an inferior ﬁef granted by a vas
sal of the king, out of the ﬁef held by him.
Esprit des Lois, liv. 31, cc. 26, 32.

Sec

Subinfeudat/ion.
‘
AR-RIERE VASSAL. In feudal law.
The vassal of a vassal; one who held of a

ARRURE. L. Fr. A ploughing; a
day’s work at ploughing. Yearb. H. 2
Edw. II. 27.

ARS.

L. Fr. [from a-rder, to burn.]

Burnt. De ceua: que felonisement—eient
autre blees, on autre mesons ars; of those

who have feloniously burnt another’s crops,
or another’s houses. Britt. c. 9.
ARS./E ET PENSATJE. L. Lat.
Burnt and weighed. A term anciently
applied to money melted, and then weigh
ed to test its purity. See Arsura.
ARSION. L. Fr. Burning. Artie. super
Chart. c. 17. An old form of arson, (q. v.)
So, arsine and arseun. Kelham.
ARSON. [from L. Fr. arsion, arsoun,
arson, L. Lat. arsio, from ardere, to burn:

Sax. bernet: L. Lat. incendium or com
bustio domorum.] In criminal law. The

malicious and wilful burning the house or
outhouse of another man. 4 Bl. Com. 220.
4 Stepk. Com. 141. The burning and con
suming of any part is suﬂicient to consti
tute arson, but a mere attempt to burn by
setting ﬁre to a house, unless it absolutely
burns, is not suﬂicient Hawk. P. C. b. 1,
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c. 39. 4 Bl. Com. 222. 4 Stepk. Com.
143. See 2 Russell on Crimes, 548-568,
and notes.
The English law of arson has been con
siderably modiﬁed in the United States;

the deﬁnition of the crime being in some

ART

to the criminal how to conduct himself in
it; or, 3. by his assistance in the execution
of it. Erslc. Inst. ub. sap. See De arte et
parts. “In order to make out a party
guilty of theft, art and part, it is not ne
cessary to prove that there was any previ
ous concert between him and the actual
thief, or that he knew, some time before,
that a theft was to be committed. It is
suﬂicient if the party was conscious of what

of the states materially enlarged, while in
others, various degrees of arson have been
established, with corresponding punish
ments. See W714-rton’s Am. Grim. Law, 369,
374, et seq. In New-York, arson in the was going on at the time,—if he knew that
ﬁrst degree consists in burning the dwell some article, no matter what, was about to
ing~house of another in the night time, and be stolen. If there was privity, even by
while there is in the house some human so slight a communication with the actual
being.

1 Parker’; Gr. R. 560.

Malice is thief as a nod or a wink, that would make

of the essence of the crime of arson at the party so privy guilty of theft art and
common law, and the same in edient part. On the other hand, if the theft was
must enter into olfences of house- urning really completed and over, however short
created by statute. 28 Mississippi R. 100. the interval, if there was one, between the
ARSURA. L. Lat. [from ardere, to act and the guilty knowledge,—say that
burn.] In old English law. Burning, or the communication was made behind a
melting; the trial or assay of money by screen, or outside the door of the room,
ﬁre after it was coined, in order to test its aﬁer the article was actually taken,—that
puritv. A term frequently used in Domes would change the nature of the oﬂ'ence,
day Book. Spelman. Reddit tot libras ad and make it reset.” Lord Justice Clerk,
an-uram; pays so many pounds according Arkleg/'s R. 136.
to the test by ﬁre; that is, so many pounds
The derivation of this phrase is uncer
of lawful, approved or tried money. Cowell. tain. Sir George Mackenzie, in his “ Dis
The process is described at large in the course upon the laws and customs of Scot
Black Book of the Exchequer.
land in matters criminal,” says that by art
The loss of weight occasioned by this is meant that the crime was contrived by
process. A pound was said to burn so many the art or skill of the accused, (eorum arte;)
pence (tot ardere denarios) as it lost by the and that by part is meant that they were
tire. Spelman.
skarera in the crime committed, (et quorum
ARSURE EN LE MAIN. L. Fr. Bum pars magna fui.) By other writers it has
ing in the hand. See Burning in the hand. been considered as an abbreviation of the
ART AND PART. [O. Scotch, airt and Latin phrase artifez et particeps. See P.
pairt, arts and parta] In Scotch criminal Cyclopedia. The following expressions oc
law. Contriver and partner. 3 How. St. cur in Pitcairn’s Criminal Trials: “Delatit
Trials, 601. A technical term used to de [accused,] oﬁ' arte and park.” Vol. 1, part
note an accessory before and after the fact, 1, p. 1. “ Dilaitit of airt and pairt.” Id.
and also an aider and abettor in the com p. 133. “Under the ain of being held as
mission of a crime; generally considered arte and pairt-talceris. ’ Id. p. 307.
equivalent to the ope et comilio (q. v.) of
ARTE. L. Fr. Bound; compelled;
the Roman law. '* Ersk. Inst. b. 4, tit. 4, narrowed. Kelham. See Arct.
§ 10. 2 Forbes’ Inst. part 1, b.1, c.1. By
ARTEMO, Artemon. Lat. [Gr. d_»1-£,m.]
art is understood the mandate, instigation In the civil law. A kind of sail, used on
or advice that may have been given towards a vessel. Brissonius calls it a small sail at
committing the crime; part expresses the tached to a large one. According to Calvin,
share that one takes to himself in it, by the it served to steer the ship. It seems to
aid or assistance which he gives the crim have been used only on special occasions,
inal in the commission of it. Ersk. Inst. and was not considered a part of the vessel.
ub. sup. Though expressed in a conjunctive Dig. 50. 16. 242. Locceniua dc Jur. Mar.
form, it does not however necessarily im lib. 1, c. 2, sect. 5. It occurs in the New

port both descriptions of guilt; since one Testament, (Acts xxvii. 40,) where it is
may become art and part, either, 1. by giv translated “mainsail.”
ARTHEL.
roperly Arddelw or Ard
iug a warrant or mandate to commit the
crime; or, 2. by giving counsel or advice del.] Brit. or elsh. In Welsh and old
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English law. To avouch, (astipulari, as
aerere.) Davies’ Dict. cited in Cowell.
Used also as a substantive. Thus, by
the laws of Hoel Dha, it was rovidcd that
if a man were taken with stolbn oods, he
must be allowed a lawful arddelw vouchee)

ART

Several of the ancient English statutes were

called articles, (articuli.) See Articuli.
A complaint at law drawn up in articu
late form; as articles of the peace, (q. v.)
Heads or items of judicial inquiry. The
capitula, chapitres or chapters given in
to clear him of the felony. This was abol charge to juries at the ancient eyrcs, were
ished by statute 26 Hen. VIII. c. 6. Cow sometimes called articles. See Capitula.
So, the various items of inquiry at views
ell. Blount.
ARTICLE. [Lat. articulua] A distinct of frank-pledge were called articles of view
part of a writing or instrument, consisting of frank-pledge,(articuli cisfufranci plegii.)
of two or more particulars. Hence systems Fleia, lib. 2, c. 52, § 4 et segq., where the
of rules and instruments, composed of vari items are given at length.
ARTICLES OF CONFEDERATION.
ous particulars, or arranged in separate
divisions, are called articles; and the term In American law. The compact between
was also ancient-ly applied to statutes drawn the original thirteen states of the Union,
which went into operation on the 1st of
up in this form. See Articles.
A point. See Articulus. The French March, 1781, and remained in force until
article and point (or pognt) are synony the 4th of March, 1789, when the present
mous. En chescun article et chescun poynt. Constitution of the United States was
Artie. sup. Chart. c. 1.
adopted. See 1 Kent’s Com. 210—219.
A species of pleading in the English ec Story on the C'onst., b. 2, ch. 3.
ARTICLES OF FAITH. In English
clesiastical courts, which is put in in the
form of objection or -charge, as for annul law. The system of faith of the Church
ling a marriage, for depriving a clergyman of England, more commonly known as the
of his beneﬁee, &c. 4 Chittg/’s Gen. Pr. 166, Thirty-nine Articles; framed by Arch
167, 200, 209. The word article is used in bishop Cranmer, with the assistance of
the formal parts of this pleading, as a verb. other persons of distinguished learning and
“We article and object to you the said —, piety in the reign of Edward VI.; and re
that,” &c. Id. 200, et seq. The expression

duced to their present form in the Con

“articulalelg propound” constantly occurs
in pleadings in the ecclesiastical courts.
Id. 168, et seq.
In Scotch practice. A subject or matter;
competent matter. “Article of dittay.” 1
Brown’s R. 62. A “point of dittay.” 1

vocation of the archbishops and bishops of
both provinces, held at London in the reign
of Queen Elizabeth, A. D. 1562. 3 Staph.

ARTICLES OF WAR. In English law.
A system of rules for the government of the

Swinton’s R. 128, 129.

army, framed under the authority of the

Com. 94, 95.

ARTICLED CLERK. In English prac annual statutes called the Mutiny Acts. 2
tice. A pupil of an attorney or solicitor
who undertakes, by articles of clerkship
containing covenants mutually binding, to
instruct him in the principles and practice
of the profession. Whartorﬁr Les. See
Stat. 6 & 7 Vict. c. 73.
ARTICLES. [L. Lat. articuli.] A term
applied to various writings drawn up in an
articulate form; that is, under distinct
heads or divisions; as
A system of rules established by legal

Stepk. Corn. 600, 601.

In American law.

A system of regula

tions for the government of the army and
navy of the United States. Acts of Con
gress, April 23, 1800; April 10, 1806.

ARTICLES OF THE NAVY. In Eng
lish law. A system of regulations for the
ﬂeet, established under the statutes 22 Geo.
II. o. 33, and 19 Geo. III. e. 17. 2 Staph.

Corn. 605, 606.

ARTICLES OF THE PEACE. In Eng
authority; as articles of war, articles of the lish law. A complaint exhibited under
navy, articles of faith, (qq. v.)
oath to a court of competent jurisdiction,
A writing or instrument executed be or to a justice of the peace, in order to

tween parties, containing stipulations or
terms of agreement; as articles of agree
ment, articles of partnership, the articles
of confederation of the United States.
A statute; as having its provisions ar

ticulately expressed under distinct heads.

compel a party who is meditating an injury
to another, to ﬁnd sureties of the peace. 4
C'hittg’s Bl. Corn. 251, 255, note
4
Steph. Com. 313. 1 Chittg/s Gen. Pr. 674,
679, note (p .

ARTIC

S OF ROUP. In Scotch law.

ART
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The conditions under which property is
exposed to sale by auction. Bell’s Diet.
ARTICLES OF UNION. In English
law. Articles agreed to, A. D. 1707, b
the arliaments of England and Scotland:
for t e union of the two kingdoms. 1 Bl.
Com. 96. They were twenty-ﬁve in num
ber. Id. ibid.
ARTICULI. Lat. Articles; items or
heads. A term applied to some old Eng

ARTICULI SUPER CHARTAS. L.
Lat. Articles upon the charters. The title
of a statute passed in the twenty-eighth
year of Edward I. st. 3, conﬁrming or en
lar 'ng many particulars in Magna Charla,
an the Charta de Foresta; and appointing
a method for enforcing the observance of
them, and for the punishment of offenders.
2 Reeves’ Hist. Eng. Law, 103, 233—241.
Lord Coke has included this statute in the
lish statutes, and occasionally to treatises. number of those commented on in his In
See Articles.
stitutes. 2 Inst. 537. And see Barringt.

ARTICULI AD NOVAS NARRA

Obs. Stat. 182.

'

,

TIONES. L. Lat. Articles on the New
ARTICULUS. Lat. In old English
Tales. The title of a small treatise on the law. An article or point. Reg.
200.
method of pleading, subjoined to the col In articulo mortis ,' at the point of death.
lection called lVovw Narrationes. 3 Reeves’
A point or moment of time. In ipso ar
Hist. Eng. Law, 152.
ticulo temporis; at the same moment or in
ARTICULI CLERI. L. Lat. Articles stant of time. 3 Co. 28. See In articulo.
of the clergy. The title of a statute passed
ARTIFICIAL. [from Lat. ars, art, and
in the ninth year of Edward II. for the facere, to make.] Made by art; created
purpose of adjusting and settling the great by law; the opposite of natural. See in
questions of cogmzance then existing be- fre.
tween the ecclesiastical and temporal
ARTIFICIAL PERSONS.
Persons
courts. 2 Reeves’ Hist. Eng. Law, 291— created and devised by human laws, for the
296. The archbishop of Canterbury pre purposes of society and government, as
ferred in the name of himself and the cler distinguished from natural persons. 1 Bl.
g, (clerus) sixteen articles, and received by Com. I23. Corporations are examples of
the authority of parliament answers seriatim artiﬁcial persons. Id. ibid.
to each of them, constituting the statute
ARTIFICIAL PRESUMPTIONS. In
which hence derived its name. Id. 291. the law of evidence. Presumptions, (other
Lord Coke has inserted this statute in his wise termed legal,) which derive from the
Institutes, accompanying it with a com law a technical or artiﬁcial operation and
mentary. 2 Inst. 599. And see 2 How. effect, beyond their mere natural tendency
State Trials, 131. According to Sir Mat to roduce belief; and operate uniformly,
thew Hale, althou h not published till the wit out ap lying the process of reasoning
reign of Edward I , it was compiled in the on which t ey are founded to the circum
beginning of Edward L Hale’s Hist. Com. stances of the particular case. 3 Stark.
Evid. 1235.

Law, 191, c. 7.

ARTICULI DE MONETA.

ARUNDINETUM. L. Lat. [from amn
In the civil and old English
rency. The title 0?a statute assed in the law. A p ace where reeds grow. Dig. 7.
twentieth year of Edward . 2 Reeves’ 1. 9. 7. Id. 33. 7. 12. 11. 00.1/itt. 4 b.
Hist. Eng. Law, 228. C'rabb’s Hist. Eng. Shep. Touch. 95.

Articles concernin

L. Lat.

money, or the cur do, a reed?

Law, 167, Am. ed.)

ARTICL LI MAGNJE CART./E. Lat.
Articles of Magna Carta. The original ar
ticles or heads of agreement at the Con
in Runingmede, u on which King
IZI1hI’s charter was foundhd. This docu
ment consisted of forty-nine heads, and
was entitled, Articuli Magne Carts Liber
tatum sub sigillo Regis Johannis. It is

given at len h by Sir William Blackstone,
in his valua le edition of Magna Charta~

It was printed from an original formerly in
the ossession of Bishop Burnet. See
Blac st0ne’s Law Tracts.

ARURA, Arrura.

L. Lat. [from arare,

to plough.] In old English law. A or the
ploughing; the labor of ploughing. Valet
arura zviii den’; the plo hing is worth
eighteen pence. Fleta, li . 2, c. 82, § 2.

Arruris; m ploughings. Braet. fol. 230.
A day’s work at the plough. Donec aru
ras suas legitime compleverint, quantum vi
del’ ad unum diem pertinebit; until they
shall have lawfully completed their plough
ings, namely, as much as shall be ong to
one day. FZeta, lib. 2, c. 73, § 2. Faeiendo
inde tot aruras ct tot messuras. Braet. fol.
35 b.
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AS. Lat. In the Roman and civil law. Bacon’s “ Reading on the Statute of Uses,"
A pound weight; and a coin ori inally Works, iv. 195. And see Ac si.
weighing a pound, (called also libra ; di
Lord Bacon says of “ so that,” and “ as
vided into twelve parts, called urwiw, if,” that they both suspend the sentence.

(ounces,) the several multiples of which Arg. Case of Revocation of Uses, Works,
were known by diﬂ'erent names, according iv. 254.
to their number. Thus, two unciaz, maliing
“AS

OF.”

[L. Lat. at de.( In prac

one-sixth of the as, constituted what was tice and pleading. A term app ied to pro
called sextans ; three, making a quarter, ceedings, and to rights or estates, expres
were denominated quadrans; four, or a sive of sameness of legal character, effect or
third, triens; ﬁve, quincunz; six, or one operation; given in the way of relation,
half, semis; seven, septum! ; eight, or two of
(in law,
the case
of roceedings,)
or absoliutely
existingby(inmere
the force
case
tbirds, bes; nine, or three-fourths, dodrans;

ten, dextans ; and eleven, deunz. P. Cy of rights,) in point of fact.
clopedia. Aa’am’s Rom. Ant. 534, (Am.
Thus, in practice, proceedings are fre
ed.)
quentl allowed to take place, ‘or acts to be
Any integral sum, quantity or thing, done, {judgments to be signed, or rules en
subject to division in certain proportions. tered,) as of some previous day or term, or,
Frequently applied in the civil law to in as it is otherwise expressed, nunc pro tune,
heritanees; the whole inheritance being (now for then); that is, the judgment is,
termed as, and its several proportionate in point of fact, signed now, but signed in
parts, seztans, quadrans, &c., as above ex the same form as it would have been then,
plained; though it was not necessary that being dated then, and has the same eject
it should always be divided into twelve given to it, as if it had been actually signed
parts. Dig. 28. 5. 50. § 2. Heinecc. El. then. See Nuns pro tune.
Jur. Civ. lib. 2, tit. 14,§ 541. Inst. 2.
In leading, the term “as of” is applied
14. 5. Tayl. Civ. Law, 491-495. Hares to rig ts and estates, to denote actual and
ez semisse ; an heir to six parts, or half of absolute verity, or sameness of legal cha
the inheritance. Inst. ab. sup. Hares ea: racter. Thus, a party is said to be pos
asse; an heir to the whole estate. Dig. sessed of a thing, “ as of his own proper
23. 3. 85. Pitisci Lez. voc. As.
goods,” (ut de bonis propriis); by which is
The term as, and the multi les of its meant that he was possessed of them in
uncias above enumerated, were ai)so used to the same way as one would be possessed
denote the rates of interest. 2 Bl. Corn. of onc’s own goods; or, in other words,
462, note
Gravina, Orig. Jur. Civ. that the goods were, in point of fact, his
lib. 2, § 47. It was also a plied to vari own individual and absolute property. See
ous other things, such as iimd, (Diy. 21. Holthouse. The same words, “as 0 ” (L.
2. 39. 2;) the price of land, (Dig. 17. 1. Lat. ut dc; L. Fr. sicome de,) form a part
12. 8;) and shares in a partnership, (socie of the celebrated phrase, “in his demesne
Dig. 17. 2. 76. And see Tag/l. Civ. as of fee,” which is explained in another

Law, 495, 496.
AS.

L. Fr.

place.

See Demesne.

To, into; amongst; at,

ASAVER. L. Fr. To wit; to say.
on. Ifelham.
Uest asaver ; that is to say. Britt. c. 126.
With. Yearb. T. 1 Edw. II. 8.
ASCAVENTER. L. Fr. To certify or
“AS AFORESAID.” Words of rela make known. Kelham.
tion to a preceding clause in wills and
ASCAVOIR. L. Fr. To be understood;
other instruments. “The words as afore to wit. Est ascavoir, (q. v.); it is to be
said, in the latter clause, necessarily draw understood. Litt. sect~ 9, 45. Sometimes
down and incorporate the words in the written assaver, asaver and a saver. Stat.

former clause.”

J. 10 East, 510.

Lord Ellenborough, C.

Westm. 1, c. 1. Britt. c. 89.
See Assaver, Uest ascavoir.

Id. c. 126.

“AS FOLLOWS.” The words “ as
ASCEND. [from Lat. ascendera] To
follows, that is to say,” held equivalent to, go up; to pass up or upwards; to go or
"in the words and ﬁgures following, that pass in the ascending line. 4 Kent’s Com.
is to say,” &e. 2 W. Bl. 787, 788. See 393, 397.
1 Chin. Crim. Law, 233, 234.
ASCENDANT. [Lat. adscendens, as
“AS IF.” [Lat as si.] As to the cendens.] In the law of descents. A er
meaning of these words in statutes, see son related to another in the ascending 'ne

ASC

(137)

of kindred, as a father, grandfather, &c. : a
person so related, to whom an estate as I
cends (to use the strictly proper term), as
the next heir; an heir in the ascending
line. ‘Nov. 118, c. 1, 2. Dig. 23. 2. 68.
Tag/l. Civ. Law, 539, et seq. “Failing
descendants,—the succession goes to as
cendants.” Bell's Diet. 4 Kent’s Com.
397.

'1.‘ This term is of frequent occurrence
in the civil law, particularly in the 118th

Novel of Justinian, the second chapter of
which expressly treats of the succession
Of aacendants,

(tip! 1’(3l! dv|6v'rwv duidoxﬁg.)

From this source it was introduced into
the Spanish and Scotch law. See Ascen
dientes. It occurs, also, in early feudal
law. Feud. Lib. 2, tit. 50. It has not,
however, been adopted to much extent in
the common law, ascent itself, in the direct

ASP
ASCIENT.

L. Fr. Knowing; know

ingly. Kelham.
ASCRIPTICII. Lat. In old English
law. A species of soke-men, or tenants in
ancient demesne, described by Bracton.
Brad. fol. 7, 209. See Lib. Nig. Scacc.
0. de Danegeldo, quoted by S elman. The
term is derived from the civil aw, in which
it was written ascriptitii, and adscriptitii,
and applied to coloni, or tenants, whose
names were registered (ascripti) in the ar
chives of the colony or district where they
resided. God. 11. 47, 49. 1 Spence’:
Chancery, 51, note
See Adscriplitii.
ASCRIPTUS.
at. [from ascribere,

to enroll.] Enrolled; registered. See Ad

scriptus.
'
SCUN, Ascuns. L. Fr. Any one;
any. Britt. c. 4.
Some. Dount ascuns count'm'lleines, et
line, having been prohibited in England ascuns fraunlces ; of whom some are vil

from a remote penod, by a leading canon

leins, and some freemen.

Id. 0. 83.

of inheritance, which has only recently
ASCUNEMENT. L. Fr. In any wise.
been abolished. See Descent. The modern Kelham.
law of succession would seem to authorize
ASCUS. L. Lat. [Sax. aesc.] In old
its more frequent use, especially as expres

European law. A skiff or boat L. Salic.

sive of the relation of persons, in preference tit. 23,§3. Spelman.
ASEET, Assiete. L. Fr.
to the word ancestor ,' leaving the latter to
be employed more exclusively in its origi Kelham.

Assignment.

nal and proper legal signiﬁcation,—the for

ASEIR. L. Fr. To sit. Kelham.
ASELEES. L. Fr. Sealed. Kelluzm.
ASES. L. Fr. Assessed. Kelham.
books, the pre-possessor) of an estate. See
ASOUDRE. L. Fr. To absolve. Kel
Ancestor.
ASCENDENTES. Lat. In feudal law. ham.

mer possessor (or, in t e phrase of the old

ASOYNE, Asone. L. Fr. Essoin. Kel
Ascendants. Sec Ascendant. Ascendentes'
non succedunt ; ascendants do not succeed. ham. See Essoin.
'A20AAE1A, snpaxm. Gr. [from dc¢a)\h;,
Feud. Lib. 2, tit. 50. In the civil law, the
word is written adscendentes. Dig. 23. secure] In the civil law. Security. God.
2. 68.

6. 38. 3.

ASPORTARE. L. Lat. In old English
ASCENDERE. Lat. In feudal and old
English law. To ascend; to go up or up
ractice. To carry away. Asportavit;
wards; to pass in the ascending line of \ e] carried away. Applied in the old
kindred. Glanv. lib. 7, c. 1. See Descent. 1 writs of trespass, to the takino of inani
In the civil law, the form is adscendere.
‘mate thin s, as distingu ished liom abdu
ASCENDIENTES. Span. In Spanish, cere, (q. v. F. JV. B. 86 A. note. Id.
law. Ascendants; ascending heirs; heirs 88 B. Bract. fol. 167. See (Jepit et as
in the ascending line. White’s New Re- ,po1-tavit.
cop. b. 1, tit. 7, c. 3, note. Schmidt’s|‘ Asportatux; carried away. Nisi aﬁdat
quod bona asportata valcant quadraginta
Civ. Law, 259.
ASCENT. Passage upwards; the trans solidos ad minus; unless he make oath
mission of an estate from the ancestor to that the goods carried away are worth at
the heir in the ascending line. See 4‘ least forty shillings. Fleta, lib. 2, c. 1.
Kent’; Com. 393, 397.
§ 25.
ASCENT. L. Fr. Assent; knowledgel ASPORTATION. [L. Lat. asportatio,
from asportare, to carry away.] The car
Kelkam.

ASCERTE. L. Fr. Certiﬁed. Kelham. rying away of goods; one of the circum
ASCEVERER. L. Fr. To aﬂirm. Kel- stances requisite to constitute the offence
ham.

of larceny.

4 Bl. Com. 231.

A bare re
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inoval by the thief from the place in which
he found the goods, though he does not
quite make oil~ with them, is a suﬂicient
asportation, or carrying away. Id. ibid.
T. Jan. 109.
A carrying quite away. 1 Stra. 634.
ASPORTATOR. L. Lat. [from aspar
tare, q. v.] In old English law. One who
carries away stolen goods. Fleta, lib. 1,

ASS

of the old common law writs. See In
sullus.
ASSART, Essart.
Lat. assartum,
assertum, essartum, e:rarlum.] In English
forest and ecclesiastical law. An oﬂ'ence
committed in the forest, by pulling up by
the roots the woods that are thickets and
coverts for the deer, and making them

plain, (that is, clear) as arable land. Man

ssags

wood, p. 2, c. 9, n. 1. Terms de la Loy.
(Jewell. 1 Crabb’s Real Prop. 486, 487,
tare, q. v.] He carried away. Sometimes § 627.
The land itself so asserted, that is, cleared
used as a noun to denote a carrying away.
An “ asportavit of personal chattels.” Lord and prepared for, or reduced to cultivation.
Cowell. Land grabbed up and made fit
Loughborough, 2 II. Bl. 4.
ASS. An abbreviation of the L. Lat. for tillage. Bunb. 129, case 201. Id. 312,
assisa and L. Fr. assise.
case 396.
The L. Lat. form of this word is written
Ass. mor. ant. An abbreviation of as
sisa morlis antecessoris. Flela, lib. 4, c. 5. assartum and essartum, (qq. v.) the former
Ass. no. diss. An abbreviation of assisa occurrin in Bracton and Flets, the latter
in the ‘harta de Forests and the Black
novw disseisinoe. Id. ibid.
ASSACH. Brit. In old VVelsh law. Book of the Exchequer. Spelman, who
An oath; an oath made by compurgators. adopts the latter, derives it from the Fr.
A term a lied, in the statute 1 Hen. V. essarter, corresponding with the Lat. inter
c. 6, to a %elsh custom of clearin a per lucare, to thin woods by cutting trees at
son accused of killing another, by t e oaths intervals, so as to admit the sun, (ita ut
of three hundred men. The object of the sol interlueeat); to cut down woods; to
statute was to abolish this custom, so far clear of thickets; to bring rough and un
as it applied to Englishmen who might be cultivated grounds into a proper state for
imprisoned in Wales. Barringt. Obs. cultivation. Essartum he further derives

ASPORTAVIT.

L. Lat.

[from aspar

Stat. 382.

from the Lat. ezertum, pulled up by the

The exact meaning of this word appears
to have been a matter of some doubt. Mr.
Barrington observes that he could not ﬁnd
it either in Dr. Davis’ Dictionary, or the
Glossary to the Laws of Hoel Dds. He
collects its meaning from the statute itself.

roots; eradicated. Spelman, voc. Essar
lum. Mr. Somner thinks exartum to he a
contraction of exaratum, ploughed up, from
ezarare, to plough up, to which opinion

It is otherwise written assath, (q. v.)
ASSAIA, Assaya. L. Lat. In old Eng
lish law. An assay or examination. As
sisa ct assaia panic ,' the sssisc and assay
of bread. Cowell. Blount. Assaia men
surar-um at ponderum ,' the assay of mea
sures and weights. Reg. Orig. 280.

Dufresne also inclines.
To ASSART.

Coagrell.

[L. Lat. assartare, asser

tare, ezartare, sartare.] In forest law. To
pull up by the roots; to cut down and

eradicate woods; to clear land of trees,
thickets, &e., and prepare it for, or reduce
it to tillage. Oowell. Spelman, voc. Es
1 C'rabb’s Real Prop. 486, 487,
sartum.
§ 627. See Assartare.
ASSAIER, Assayer. L. Fr. To try or
ASSARTARE, Asscrtare, Exartare. L.
essay; to endeavor or attempt. Assaiant ; ‘ Lat. In old English law. To assart, or
trying, essaying. Assay, assa'_1/e ; endeav-1 remove by the roots; to clear land. See
ored. En assaie ; on trial. Kelham.
" To assart. Assertare et in cullumm redi
ASSALLIRE. L. Lat. In feudal law.", gere ; to assart and reduce to cultivation.
To assault. Feud. Lib. 2, tit. 24, § 5.lRe_q. Orig. 257. Assertatum; asserted or
cleared. Id. ibid.
Spelman. See Adsallire.
'
ASSARTUM, Essartum, Ezartum. L.
ASSALTUS. L. Lat. In old English
law. An assault. LL. Edw. Conf. c. 12.1 Lat. In old English law. Assert; land
Spelman. Fleta, lib. 1, c. 31, § 6. As cleared of its wood and converted to til
sultus is the Latin of the feudists. Zasius lage. Sometimes termed disbocalio. Cow
Quia illud fuit aliquando foresta,
de Feudis, p. 10, nu. 38. Cowell. Assal ell.
tus, however, occurs in the Books of Feuds. boscus cl locus -vastaa solitudinis, ct com.

Lib. 2, tit. 24, § 3. Insultus is the Latin

mania, ct jam inds eﬁicitur assartum, -vel
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redaetum est in culturam ; because that was clerks of markets, &c. Reg. Orig. 280. See
once a forest and a wood, and a place of Assaia.
vast solitude, and a common; and is now
A trial or examination of certain com
made thereof assart, or is reduced to til modities, as bread, cloths, dw. Cowell.
l§age. Br-act. fol. 226. Fleta, lib. 4, c. 22, Blount. See Assaia.

A trial or test of the purity of metals

6.

Essartum is used in the Carta de Fo
resta, (9 Hen. III. 0. 4,) although some
copies have assartum.
Blaclcst. Law
Tracts.
ASSASSINATION. In criminal law.
Murder committed for hire. Bell’s Diet.

Murder by surprise or secret assault;
murder by sudden violence. Webster.
ASSATH, Assaith. A custom of pur
gation formerly used in Wales, by which

an accused party cleared or purged him
self by the oaths of three hundred men.
It prevailed to the reign of Henry V. when
a statute was passed forbidding its continu
ance.
Stat. 1 Hen. V. c. 6. Spelman.
Cowell. The true form of the word seems

to be ll88tt€Il, (q. v.)
ASSAULT. [from IN: assay/Ze-r, or as
sailir, to assail or attack; L. Lat. assaltus,
ass-ultus, from assilire, to leap at, or against;
or insultus, from insilire, to leap upon; L. Fr.
assaut.J An unlawful setting upon one’s
person. Finch, Law, b. 3, ch. 9.—-An in
tentional attempt, by violence, to do a cor
poral injury to another. Whartan’s Amer.
Grim. Law, 311. 1 Hilfs (N. Y.) R. 351.

and of coined money. This is the only
sense in which the word is now used.
ASSAYATOR. L. Lat. In old Eng
lish law. An assayer. Assayator regis;
the king’s assayer. Uowell.
ASSAYSIARE. L. Lat. In old records.
To associate; to take or select as fellow
judges, or consessors. Umoell.
ASSECURARE, Adsecurare. L. Lat.
In old European law. To make secure,
(securum facere.) Spelman.
To assure or secure by pledges, or any
solemn interposition of faith. 0010011.
To conﬁrm or establish. Reg. Orig. 107 b.
See Adsecurare.
ASSECURATIO, Adsecuratio. L. Lat.
[from assecurare, q. v.] Assurance; a mak
mg secure. See Assurance. Assecuration

is used by old English writers. Richard
son’: Diet.
In old maritime law. Assurance or in
surance of a vessel or cargo; (avers1'oper1'
culi.)

Loccenius de Jur. Mar. lib. 2, c. 5.

—A contract for the safe trans ortation of
things for a certain premium, cmwmtio do

rebus tuté aliundé transferendis pro certo

—An attempt or otfer, with force and vio premio.) Stgpmanmu, pars 4, c. 7, n. 262,
' lence, to do a corp oral hurt to another, as p. 453. Emerig. Tr. des Assur. ch. 1, pr.
A voyage insured. Independenter se ha
by striking at him, with or without a wea
pon, or presenting a gun, &c. Hawk. P. bet assecuratio a viaggio navis; the voyage
C’. b. 1, ch. 62, s. 1, 2. Bac. Abr. Assault, insured is a distinct thing from the voyage
A.—An attempt or offer to beat another, of the shi . Casaregis, Disc. 67, n. 5, 31.
without touching him; as if one lifts up 3 Kent’s am. 318, note.
The old European writers take notice
his cane or his ﬁst in a threatening manner
at another; or strikes at him, but misses that this is not a Latin word, that is, not
him. 3 Bl. Com. 120. 3 Steph. Com. 469. purely so. Stypman. par. 4, c. 7, n. 267,
13 East, 1. If the person be actually p. 454. Kuriclce, Diatrib. de Asaec. p.
touched, it is a battery. See Battery.
829.
ASSAVER. L. Fr. To be known. An
ASSECURATOR. L. Lat. [from asse
old form of asccwoir, (q. v.) Si est assaver; curare, q. v.] In maritime law. An in
this is to be known. Fet Assaver, § 22. An surer, (aversor periculi.) Loccen. de Jur.

old form of c'est ascavoir, (q. v.)
To make known; to give notice.
ham.
ASSAVOIR.

L. Fr.

Mar. lib. 2, c. 5, s. 10.

Kel

ASSEDATION. In Scotch law. A
setting or letting for hire; another name

To make known; for a tack or lease.

1 Forbes’ Inst. part 2,

to certify. Kelham.
b. 2, c. 4, tit. 4, § 6. Ersk. Inst. b. 2, tit.
ASSAY. [L. Lat. assaia, assay/a ; from a§2o
Fr. assaye, assaie, essay, a proof or trial?
ASSEMBLY, UNLAWFUL. [L. Lat.
In old English law. An examination, proo illicita congregata'o.] In criminal law. The
assembling of three or more persons toge
or trial.
A trial of weights and measures by a ther to do an unlawful act, who separate
standard; as by the constituted authorities, without actually doing it, or making any

ASS
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motion towards it. 8 Inst. 176. 4 Bl. Fr. asser, asseer, asseoir.] To adjust or
pro ortion.
Com. 146. Cowell.
0 ﬁx or settle a sum to be levied or
Any meeting whatsoever of great num
bers of people, with such circumstances of paid. See infra.
To rate or ﬁx the proportions of a tax
terror as cannot but endanger the public
peace, and excite alarm and consternation which each person, of several liable to it,
m the neighborhood.* 4 Steph. Com. 278. has to pay; to apportion a tax among sev
Wharton's Am. Grim. Law, 523. See Id. eral subject to it; to apportion a tax ac
cording to a supposed relation between
book 5, ch. 4.
ASSENER. L. Fr. To assign. Kelham. burden and beneﬁt. See Assessment.
See Assigner.
-To impose a pecuniary payment upon
ASSENT. [Lat assensus, from assentior, persons or property; to tax.
from ad, to, and sentire, to think] A ree
To value, in order to tax.
ment to, or approval of an act or t ing
*,,,* The terms to assess,
and
done; as consent is agreement to a thing to tax, (taa:are,) were anciently used in
to be done, or about to be done. See Gon close connection, as expressive of nearly
sent. The royal assent, in England, is the the same idea. Assidere, tazare et levare ;
approval, by the sovereign, of an act which to assess, to tax and to levy. Reg. Orig.
has assed both houses of parliament. 1 188. 1 Ld. Rag/1n. 147. The damages in
Bl. (Iom. 184. The assent of the president a cause were said to be assessed and taxed,
of the United States is expressed, in simi (damna assessa et tazata.) Keilw. 83. The
lar cases, by the word “ approve ."
jury in a cause were frequently said to tax
The distinction between assent and con the damages. Yearb. H. 9 Hon. VI. 21.
sent, has been noticed b so early a writer M. 19 Hen. VI. 86. Afterwards, a distinc
as Britten, and seems to e well established tio_n was made; the jury being said to as
in modern Iexicography, but is not uni sess the damages, and the court, to la: the
formly observed. Webster makes assent costs. And thisdistinction has been pre
to be the agreement to an abstract proposi served to the present time. The radical
tion; and consent, an agreement to some idea of both words, however, continued to
proposal or measure which affects the rights be the same, viz. an authoritative imposi
or interests of the consenter. But this dis tion, involving the further idea of adjust
tinction does not appear to be recognized ment or proportion ,' the damages being
in law.
proportioned to the injury sustained, an
ASSENTER. L. Fr. To assent. Dis the costs to the services rendered.
tinguished by Britton from consenter, to
A similar connection between the terms
consent. Britt. c. 92.
has been preserved in their application to
ASSEOUR. L. Fr. An assessor.
‘ ham.

Kel

ﬁnancial subjects. The “ taxes’ of a city

or town are constantly said to be “ as
ASSER, Asseer, Asseoir. L. Fr. To set sessed ;” land is said to be “assessed for
tle or fix; to ascertain or assess. Kelham. taxes ;” a person is said to be “ assessed,"
ASSERTA. L. Lat. In old English law. ﬁxed) a certain amount. Sec 1 N. Y.
Assart; an assart. Quandam assertam si
11. Stat. 387,) at seq. Part 1, chap. xiii.
mu-l cum communia turbariw; a certain as tit. 1, 2. strict y, however, “to assess”
sart, together with a common of turbary. signiﬁes “to value, for the purpose of taxa
Yearb. M. 7 Edw. III. 1.
tion,” and as reliminary to it. Pn;perty
ASSERTARE. L. Lat. In old English is “assessed” that is, described and v ued)
law. To assart. Assertatum; assarted. by the town assessors, and “taxed” by the
Reg. Orig. 257. See Assart.
county supervisors. Id. [395,] § 33. Rug
ASSERTE. L.Fr. Assart; cleared land. glcs, J. 2 ComstocIc’s R. 69.
Le comen passa ove l’asserte. Yearb. M. 7
ASSESSE, Asses. L. Fr. Assessed; af
Edw. IIL 3.
feered. Stat. Westm. 1, c. 18.
ASSES, Assez. L. Fr. Enough; an
ASSESSMENT. [from assess, q. v.] An
equivalent; satisfaction or compensation. adjustment or proportioning of one thing
Il est tenu de faire asses a la feme, de ses to another.
damages; he is bound to make satisfaction
The ﬁxing or settling of a sum to be le
to the woman, for her damages. Britt. c. vied or paid, according to a certain pro
103.
portion.
ASSESS. [L. Lat. assidere, (q. v.) L.
The adjustment of the proportions of a
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tax to be levied; the apportionment of a
Between “assessment” and “tax,” in
tax among several subject to it. See infra. the sense of a result, i. e. a sum or sums
Taxation in general; authoritative im 0 of money speciﬁcally ascertained, imposed
sition of a sum or sums to be paid.
ee and required to be paid, there is also a dis
Assess.
tinction; the term “assessment” being
Valuation of property for the purpose used to denote a special and temporary
of taxation, and as preliminary to it. See imposition on the owners of property in
Assess.
certain localities, to defray the expense of
Taxation for a special purpose or local improvements made in those localities, such
as the opening of a treet or road, the con

object; local taxation, as distinguished from
general taxation. Taxation on the principle
of apportionment according to the relation
between burden and beneﬁt; or according

struetion of a sewer, dzc.

In some states,

it has, indeed, been held that the meaning
of the words “tax” and “ assessment” is

to the beneﬁt which each taxpayer is sup the same, whether applied to the 0 ening
posed to derive from the object on which or to the paving of a street, and t at, in
the tax is expended." 4 Comst0ek’s R. 419. either case, they are regarded as synon A pecuniary imposition upon persons or mons. 7 Maryland R. 517. In New-Yor ,
property; a tax.
however, the distinction has always been
A special tax or imposition for a local judicially recognized. In the matter of
object or purpose, as the opening, grading the Mayor, &c., of New-York, (11 Johns.

and regulating of a street in a city or R. 77,) it was expressly held by the Sn
town; a local tax apportioned according preme Court, that an “assessment” on the
to a supposed relation between burden and property of certain churches, for enlarging
beneﬁt.‘i

4 C'omstoeIc’s R. 419.

a part of a street in the city, was not a

‘J’ The term “assessment” is constant “tax,” within the meaning of an act ex
I used in two distinct senses; ﬁrst,’ as empting churches, drc. from being taxed ,'
escriptive of the mode or process of as and the court took pains to distinguish be
certaining the amount and proportions of tween tazes, which it deﬁned to c “bur
certain pecuniary impositions upon persons dens, charges or impositions, put or set
and property; secondly, as descri tive of upon persons or property, for public uses,"
the results of such processes, viz. t e sums and an assessment to pay for opening a
of money so ascertained and required to street, in a ratio to the beneﬁt or advan
be paid. In the former sense it may be tage derived from it; which they held to
com red with the term “taxation ;” in be “no burden.” In Bleecker 11. Ballou,
the atter, with “tax.”
(3 Wendell’s R. 263, 266,) in which a
The connection, in point of meaning, tenant was sued, under a covenant to pay
between the terms “assessment” and “tax “ all taxes, charges and impositions,” due. for
ation,” is very close; and originally they the amount of an assessment for itching

seem to have imported the same thing. and pgving a street, Savage, C. J. 0 served,
The term “taxation of damages,” in the —“

ore is no doubt that the assessment

old books, had precisely the same signiﬁca in question was not a tax; that being a
tion with “assessment of dam

es,’ which a sum imposed, as is supposed, for some
ublic object.” It was held, however, to
Taxation. In their modern application to e included under the other words of the
ﬁnancial subjects, there is a similar connec covenant. Both these cases were cited,
tion, and the terms are often used indiffer and the distinction taken in them ap
ently, to express the same idea, as in the proved, in the subsequent ease of Sharp 11.
ex ression “ assessment of taxes,” and Spier, (4 Hill’s R. 76,) in which it was held
ot ers. A distinction, however, is some that a power to sell for taxes did not an
times made between them,—“ assessment” thorize a sale for a mere assessment for
being used as descriptive of the prelimina beneﬁt. Still, although not strictly taxes,
ry process of valuation, and “taxation,” of street assessments have been held, in this

was substituted in its place. 3%ee Assess,

actual, speciﬁc imposition.

See Assess.

state, to be lawful and constitutional im

Another distinction made between the positions within the general power of taxa
terms is one of subdivision; “assessment” tion admitted to belong to the state. In
being deﬁned as a particular species of the ease of The People 11. Mayor, &c. of
taxation, or taxation for a s ecial purpose Brooklyn, (4 C'omstoek’s R. 419,) in which

and upon a peculiar principlia.

'

the cases were reviewed, the meaning of
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ASSESSORES,Adsesaerec. Lat. [plur.
the term “assessment,” and the constitu
-tionality of irnpositions under that name of assessor, q. v.] In the civil law. Per
were considered at large in the Court of sons who sat with the Roman praator, or
Appeals. In this case, assessment, (in the other magistrate, for the purpose of assist
sense of a process,) was considered as the ing him with their advice in the decision
apportionment of a tax according to the of causes. Dig. 1. 22. God. 1. 51. Cic.
beneﬁt which each tax-payer is- supposed de Orat. i. 37.
ASSESSORS. In Scotch and English
to receive from the object on which the
tax is expended; and the sameword, in law. Persons skilled in the law, appointed
the sense of a cum imposed and required to advise and direct the decisions of the
to be paid, was regarded as a local tax, judges of inferior courts. .Bcll‘s Diet.
apportioned according to the relation be Brande. The term and practice are both

tween burden and beneﬁt.

It was remark

ed by Ruggles, J., who delivered the opin
ion of the court, that the ditference between
general taxation and special assessments
or local objects, requires that they should
be distinguished by different names, al
though both derive their authority from
the taxing power. They have always been

derived from the civil law. See Assessores.

ASSETS. [from Fr. assez, asses, enough.]
Goods or lands in the hands of an executor,

administrator or heir, suﬂicimt (asaez) to
discharge the debts and legacies of the tes
tator, intestate or ancestor, or some part

thereof; or suﬁicient to charge the execu
tor, administrator or heir, (that is, to make
so distinguished, and it is therefore evident him liable,) to the extent of the property.
that the word “tax” may be used, in a Cowell. Blount. Shep. Touch. 496. Love
contract or in a statute, in a sense which lasson Wills, 38.

2 Bl. Com. 244, 510.

would not include a “street assessment,” 1 Star;/’s Eq. Jurispr. § 531.—The real
or any other local or special taxation, within and personal property of a party deceased,
its meaning. Several cases are found in which, either in the hands of his heir or
which it has been adjudged to have been devisce, or of his executor or administrator,
is chargeable with the payment of his debts
so used. 4 C’omstock’s R. 432, 433.

ASSESSMENT OF DAMAGES.

In and legacies.

practice. The ﬁxing or settling by acourt or
jury, of the amount of damages to be paid by
the defendant or defeated party in an action.
Assessment by the court is either made
directly by the court itself, or more com
monly through its clerk, master or protho
notary, to whom a cause is referred for that
purpose. This proceeding takes place after
judgments by default, in cases where the
amount claimed by the plaintiff is a mere
matter of calculation, not calling for the in
terveution of a jury, as in actions on bills
of exchange and promissory notes. 1 Tidd’s
Pr. 570. 1 Burr. Pr, 372.

Assessment by a jury takes place either
on the trial of a contested cause, at the

time of giving the verdict; or on inqucsts,
where a verdict is taken by default; or be

fore the sheriff or undcr-sheriff, upon a writ
of inquiry issued after judgment by default.
1 Tidd’s Pr. 570, 573. 1 Burr. Pr. 375.
See Writ of inquirg.
_
ASSESSOR. Lat. [from assidere, to
sit by or with.] In the civil law. A per
son who sat with a judge or magistrate, for
the purpose of assisting him with advice.

2 Steph. Corn. 244, note

P. Cgclopedia.——-In an accurate and legal
sense, all the personal property of the de
ceased which is of a saleable nature, and
may be converted into ready money, is
deemed assets. But the word is not con
ﬁned to such property; for all other pro
perty of the deceased which is chargeable
with his debts or legacies, and is applicable

to that purpose, is, in a large sense, assets.
1 St0rg’s liq. Jur. § 531.
The property or effects of a. bankrupt or
insolvent, applicable to the payment of his
debts.
In a large sense, the property or effects
of any individual, company or corporation,
available for the payment of his or its lia
bilities.* These last are rather the popu
lar than the legal signiﬁcations of the term.
Assets are either personal, real, legal or

equitable assets, (qq. v.)
"‘,,,"‘ This word presents a
stance of entire loss of original
appropriate meaning, and the
of a new and opposite sense.
cording

to

striking in
and strictly
acquisition
Assets, ac

the oldest deﬁnitions, once

literally signiﬁed what its etymology indi
.Da;1.22.1,a
eates,—-property of a deceased person sulﬁ
ASSESSOR. An oﬁicer chosen or cient (assez) to pay his debts and legacies.
appointed to assess property. See Assess. Termes de la Leg. So, where land descend
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ed to an heir was as much in value as other 397.

C0. I/itt.' 874 b. In other words,
land sold by the ancestor, it was for that assets by descent are liable to those debts
reason called assets per descent, that is, only which are secured by specialty, as
equivalent, (quod tantundem valet.) Bract. bond or covenant binding the party’s heirs;
fol. 376 b, 377. C0. Litt. 374 b. 2 Bl. but assets in the hands of executors and
Corn. 244. The word having become fixed administrators are liable to all debts.
in its application to the property of de Brande.
ceased persons, the idea of suﬂiciencg was
ASSECURANTIE. Assurance or in
gradually made subordinate to the more surance. Loccen. de Jur. Mar. lib. 2, c. 6,

important one of applicability, until ﬁnally, § 1.
the word came to be descriptive of the
ASSEIVIARE. L. Lat. In old records.
legal character or quality of the property, To draw or drain out water from marshy
rather than its amount. See Germy’s Case, grounds. Cowell. Blount.
ASSEZ, Aseez, Assetz, Assietz, Asses.
1 Leon. 87, case cvii. This very strikingly
appears in the expression in 10 Mod. 324, L. Fr. Enough; suﬂicient. Kelham. As
—“ let the assets be never so small.” The sez afer ; enough to do. Id. See Asses.
ASSI’A. A contraction ofAssisa, (q. v.)
later and modern deﬁnitions have qualiﬁed
the meaning of the word to suit this change. 1 Instr. Cler. 9.
ASSID’. An abbreviation of Assidunt.
Thus, Sheppard deﬁnes it to be “goods or
chattels sufficient to pay the debts, or some 1 Instr. Oler. 9. Sec Assidere.
ASSIDERE. Lat. [from ad, by, and
part thereof." Shep. Touch. 496. So,
Stephen,—“ sufﬁcient (to some extent at sedere, to sit.] In the Roman law. To
least) to satisfy the debt.” 1 Stepk. Com. act as an assessor; to perform the office of
396. Blackstone retains the idea of suﬁ an assessor. Liberti assidere possunt ;
ciencg, but gives it a new application, viz. freed-men may act as assessors. Dig. 1.
to the liability of the executor, &c. 2 Bl. 22. 2. See Assessor.
Com. 510. See the deﬁnition supra. Other
ASSIDERE. L. Lat. In old practice.
modern deﬁnitions have dropped the idea To assess; to ﬁx, settle, deﬁne, determine,
of sujiciencg entirely; and assets is now or reduce to a certainty, either in point of
constantly used to signify any property, time, number, amount, quantity, quality,
estate or fund applicable to the payment of the. Assidere, tarmre et levare ,' to assess,
debts, though quite insuﬁicient in amount tax and levy. Reg. Orig. 188. 1 Ld.
or value for the purpose. The entire de-_ Rag/m. 147. Aasiderunt et taaarunt ; they
parturc from origmal meaning appears very assessed and taxed. Keilw. 83. Assessus;
palpably in the common expression, “an assessed. Properly assisus, (q. v.) Assi
insolvent’s or ba.nkrupt’s assets.”
denda ,' to be assessed. 1 Stra. 201. De
ASSETS ENTRE MAINS. L. Fr. auzilio assidendo; for assessing an aid.
Assets in hand; assets in the hands of Mag. Chart. Joh. c. 14. In the old Latin
executors or administrators, applicable for records of verdicts in civil actions, the
the payment of debts. Termes de la Leg. literal translations of which are still used,
2 Bl. Com. 510. 1 C'rabb’s Real Prop. 23, the entry was, after stating that the ju
§ 31. “ Executors must answer all certain found for the plaintiff, “ et assidunt damna, ’
duties of the testator, having suﬁicient of (and they assess the damages) at so much;
his chattels, which we call assetsentre mains, and then the judgment of the court was
to do it.” Fimrh, Law, b. 2, c. 15. Called given for the damages “ per juratores pra
dictos in forma proedicta assessa ;” (by the
in modern law, personal assets, (q. v.)
ASSETS PER DESCENT.
L. Fr. jurors aforesaid in form aforesaid assessed.)
Assets by descent. Lands in the hands of Towns. Pl. 494.
To assign or appoint a time. Et quod
an heir chargeable with the payment of the
debts of the ancestor; otherwise called real tenenti assidat diem certum ; and that he
assets, (q. v.) Thus, where a man has assign to the tenant a certain day. Fleta,
bound himself and his heirs in any obliga lib. 6, c. 6, § 16.
To ASSIGN. [Lat. assignare; L. Fr.
tion in writing, for the payment of a cer
tain sum, and he dies sciscd of lands in fee assigner, qq. v.] In conveyancing. To

simple which descend to his heirs, these

make or set over to another; to transfer;

lands, when in the hands of the heir, will as to assign property, or some interest
be liable to the payment of that sum. 2 therein. Cowell. 2 Bl. Com. 326. To
Bl. Com. 243,244,340. 1 Steph. Com. 396, transfer by writing. 26 Mississippi R.
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that land. Bract. fol.
577. To transfer by delivery. 11 Bar will give or ass‘
bour's R. 637—639. To transfer persons, 17 b. Id. fol. 18 b. Fleta, lib. 3, c. 14,
as a sheriff is said to assign prisoners in § 6. Dyer, 54, Fr. ed.)
his custody. See Assignee, Assignment.
To assign; to al ot, appoint, or designate.
In practice. To appoint, allot, select or Assignavimus vos justitiarios nostroa, ad in
quirendum
to make
; we inquiry.
have assigned
Reg. you
Orig.
our 123.
designate for a particular purpose, or duty. tices

Thus, in England, justices are said to be
“ assigned to take the assizes,” “assigned Assignavimus—ad itinerandam; we have
to hold pleas," “assigned to make gaol de assigned to itinerate. Bract. fol. 109. See
livery,” “assigned to keep the peace,” 820. Clerke’s Praz. Cur. Adm. tit. 15.
To assign; to mark out, set off, allot or
Stat. Westm. 2, c. 30. Reg. Orig. 68 b,
69. 3 Bl. Com. 58, 59, 352. 1 Id. 351. set over, as a widow’s dower. Vir dotem
Uowell. So, a court is said to “ assign a pri dat st constituit, hazres autem tantum dote-m

soner counsel/’—To appoint a time; as, to assignat ; the husband gives and establishes
dower; the heir only assigns it. Bract. fol.
assign a day.
To point at, or point out; to set forth,
or specify; to mark out or designate; as
to assign errors on a writ of error; to as
sign breaches of a covenant. 2 Tidd’s Pr.
1168. 1 Id. 686. To assign false judg
ment, in old practice, was to declare how
and where the judgment was unjust. Old
JV. Br. 17. To assign waste was to show
wherein especially the waste was commit
ted. Reg. O-rig. 71 b, note. To assign a
perjury is a phrase still used. Stat. 9
Rio. II. c. 3.

300 b. Infra quos assignetur ei dos;
within which her dower shall be assigned
her. Mag. Chart. c. 7.
ASSIGNATI. L. Lat. [plur. of assigna
tus, q. v.] In old English law. Assigns;
assignecs. Bract. fols. 20, 21, 37 b. See
Asszgns.

ASSIGNATIO. Lat. and L. Lat. [from
assignare, q. v.] In civil and old English
law. An assigning or assignment. Inst.
3. 9.

Dig. 38. 4. 1. 6.

Assignatio dotis;

assignment of dower.

Bract. fol. 314.
In the phrase “to assign dower,” the E1: assignatione ; from, or on the assign

word is used in the two last senses; the ment. Reg. Orig. 73, 75 b. Dger, 206 b.
widow’s portion being set or marked out, Per assignationem ,' by the assignment 1
that is, designated by metcs and bounds, Ld. Ragm. 367.

or other description, and so allotted or ap

ASSIGNATION.

In Scotch law. An

pointed for her use. But it has not the
sense of transfer, as the estate does not
pass by the assignment. 4 Kent’s Com.
69. See Assignment of Dower.
ASSIGN. [L. Fr. assigne ,' L. Lat. as

alienation, transfer or conveyance, particu
larly of a debt or movable subject; an as
signment.* Erslc. Inst. b. 2, tit. 7. Id. b.

Id. 50. 16. 107.

Max. [350—362.]

3, tit. 5. By assignation, in proper speech,

is understood a written deed of conveyance
signatua] An assignee; a person to whom by the proprietorto another, of any subject
Eroperty or a right or interest is transferred not properly feudal. Id. ibid. § 1. It is
y another. 1 Stra. 460. 13 East, 565. distinguished from a disposition which is a
1 Curtis’ R. 199. Now rarelyuscd. The conveyance of heritage. Bell’s Diet. _
plural assigns is still retained in deeds,
ASSIGNATOR. Lat. [from assignare,
onds and other instruments. See Assignee, q. v.] In the civil law. An assigner or
Assigns.
assignor'; one who assigns. Dig. 38. 4. 3. 1.
ASSIGNABLE. That may be assign
ASSIGNATUS. Lat. and L. Lat. [from
ed or transferred; transferable ; negotiable, assignare, q. v.] In old English law. An
as a bill of exchange. Comb. 176. Storg assignee, or assign. Towns. Pl. 28. Eidem
B. vel qjus assignato ; to the said B. or his
on Bills, § 17.
ASSIGNARE. Lat. [from ad, to, and assign. Fleta, lib. 2, c. 64,§ 21. Id. lib.
signare, to mark.] In the civil law. To 19, c. 3, § 1. ' Assignutus utitur jurs auctoris.
assign, allot, or appoint. Assignare li An assignee uses the rirrht of his principal;
bertum ; to assign a freedman to a partic an assignee is clothed with the rights of
ular child. Inst. 3. 9. pr. Dig. 38. 4. his principal. Hallc. Max. p. 14. Broom’:
ASSIGNARE. L. Lat. In old prac
A person assigned or appointed to a par
tice and conveyancing. To assign; to ticular duty. Ad placita tenenda assigna
transfer or make over. Uni terram illam tis ,' assigned to hold pleas. Reg. Orig.
dare vel assignarc ooluerit; to whom he 68 b.
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A person assigned or

set over to another, as a freedman to a par

ASSIGNMENT.

L. Lat. assignatia]

ASS
Fr. assignement,

n conveyancing.

A

ticular child. Inst. 3. 9. Dig. 38. 4.
transfer or making over by one person to
ASSIGNAY,Assigne_1/. O.Sc. In Scotch another, of any property real or'personal,
law. An assignee. “ His airis and as in ossession or action, or of any estate or
signais.” 1 Pitcairn/s Grim. Trials, part 2, rig t therein."
p. 342. “Aires or assigneys.” 5 Bell’s
A transfer or making over to another of
Appeal Cases, 83. Assignag (L. Fr.) oc the right one has in any estate [in lands
curs in Yearb. M. 7 Edw. III. 5.
or tenements ;] but it is usually a plied to
ASSIGNEE, (and formerly,) ASSIGNJ an estate for life or years. 2 Bl. om. 326.
[L. Fr. assigne ,' L. Lat. assignatus ,' Scotch, —A transfer of one’s whole interest in any
assign;/.] A person to whom some right estate. Watkins on Conv. b. 2, ch. ix.——
or property is assigned, transferred or made A transfer of some particular estate or in
over by another; or, according to the old terest in lands; the transfer of a term for
deﬁnition, “he to whom a thing is ap years. Cruise’s Dig. tit. xxxii. (Deed,)
pointed or assigned to be used, paid or ch. vii. s. 15. Dr. Wooddeson restricts
done.” Termes de la Leg. Cowell. As the proper meaning of assignment, to “ the
signees are either by deed, or in law. See transfer of the interest which any one has
infra. “Then a statute speaks of an as in the unexpired residue of a term or estate
aignee, it is to be intended of such complete for years.” 2 Wooddes. Lect. 170, 171.
assignee, who has all the ceremonies and in Mr. Stephen has otherwise modiﬁed the
cidents requisite by the law to such cha deﬁnition of Blackstone, making an assign
racter, not taking away‘ any form or cir ment to be “ properly a transfer or making
cumstance which the law requires. Dwarris over to another, of one’s whole interest [in
on Stat. 773, (9 Phil. Law. Lib.)
lands or tcnements,] whatever that interest
In old law. A person deputed or ap may be; but it is usually applied to ex
pointed by another to do any act, or per press the transfer of an estate for life or
orm any business. Blount. An assignee, years.” 1 Steph. Com. 485.
however, was distinguished from a deputy,
A transfer or making over by one person

being said to occupy a thing in his own
right, while a deputy acted in right of

to another, of a chattel personal, equitable
interest or chose in action; as of an article
another. Perkins, tit. Grants. Cowell. of merchandise, or household furniture, a
Deputy is but as a shadow of the oﬁiccr, but ship, a copy-right or patent right, a bond,

ass1gnee is in his own right, and he shall a note, and the like. 2 Steph. Com. 104.
answer for himself. Brownl. part 2, 337.
Walk. Conv. b. 2, ch. ix.
A transfer of a bill of exchan e, promis
Assignee by deed, (in deed or in fact,) is
the person to whom some right, title or pro sory note, or check, by mere elivery or
perty is made over, or assigned by another by writing. A transfer by indorsemcnt,
y some deed or instrument in writing, eneral or special."' Chittg on Bills, (Per
which is hence called an assignment, and iins’ ed. 1854,) s, 11, 12, 225, 259, note 3,
the party ass' ing the assign0r.* Termes and cases cited ibid. 11 Barbour’s R. 637
—639. 26 Mississippi R. 577. Burrill
de la Leg.
owell.
Assignee in law is the person to whom on Assignments, (2d ed.) p. 3, notes, 1, 2.
A transfer of a bill, note or check, not
some right or roperty is transferred, or
upon whom it evolves by the mere opera negotiable. Id. ib. note 1.
A transfer or making over by a debtor,
tion of law, and without any express
conveyance. In this sense, an executor is of all or a part of his property and effects,
the assignee of the testator; an adminis to one or more assignecs, in trust for the
trator, of the intestate. Dgcr, 6. Hob. 9 b. beneﬁt of his creditors. 2 Story/’e Eq.
Termes de la Leg. Cowell. See Assigns. Jur. ch. 28. Burrill on Assignments.
ASSIGNEMENT, Assignment. L. Fr. See Voluntary assignment.
The instrument or writing by which a
Assignment; an ass' ment. Britt. c. 103.
transfer of property is made. In real es
Yearb. M. 2 Edw. I I. 5.
ASSIGNER, Assiner, Assener. L. Fr. tate conveyancing, an assignment is a spe
To
Kelham. Yearb. M. 2 Edw. cies of deed, and is classed by Blackstone
II. 20. Assignerfauz serement ; to wig and other writers, among common law con
perjury Id. M. 8 Edw. Ill. 43. Id. . veyances of a secondary or derivative cha
racter. 2 Bl. Com. 310, 326. In the
7 E<1-£111. 5. Dyer, 45 b, 54.
VOL I.
10
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transfer of personal property, the instru the law it has been employed from a very
ment of assi ment is frequently of an remote period. See infra.
Where a party in a deed. covenants for
equally forma character, though it is more
commonly termed a bill of sale,
v.) himself, his executors, administrators and
2 Steph. Com. 104. In some cases, ow assigns, the word assigns means any person
ever, it is made in the form of a mere note or to whom the property or interest described
memorandum, and, in the case of a nego in the deed, may happen at any future time
tiable bill or note, the assignment is eﬁ'ect to be assigned, either by deed or by opera
ed by the mere endorsement of the as tion of law. Holihouse. Under the word
signor’s name. Id. ibid. 105. U. S. assigns, are included not only assignees, pro
perly so called, but executors, and adminis
Digest, Assignment.

In an assignment of real estate, the ope trators, the assignee of an assignee in per
rative words are “ assign, transfer and set petuum, the heir of an assignee, the assignee
over ;” though usually the word “grant” is of an heir, the assignee of an assignee’s ex
inserted; but any words which show an in ecutor, and a dcvisee. Hob. 9 b. 00. I/itt.
tention to pass the property, will amount 384 b. Plowd. 287, 288. 5 C0. 16, 17 b.
to
an ass' ment.
on Cam. (by
Preston,)l€l.1
2, ch. ix.Watkins
In assignments
of 2 Show. 39, 57. Godbolt, 161. 3 Leon.
212. 1 P. Wms. 7 3. But not involuntary
chattels, the ordinary words are, “grant, assignees, as assignees in bankruptcy. 3
bargain and sell, assign, transfer and set 11!. J: S. 353. “Asaigm,” in a policy of
insurance, means one who becomes the as
over.” Id. ibid.
ASSIGNMENT OF DOWER. [L. Lat. signee of the policy, with the assent of the
aasignatio dotia] The marking out and lay oﬁice, not any one who takes an interest in
ing oﬁ of one third part of a man’s lands as the property from the insured. 1 Curtis’ R.

the dower of his widow; designating it by 193, 19s.
metes and bounds, or other suﬁicient de

"‘,,,"‘ The word assigns occurs in most of

scription, and allotting it to her as her por the forms of charters or deeds in Bracton
tion."' This assignment may be inade in and Britten, with various modiﬁcations no
pais, by parol, by the heir or devisee, or longer used. Thus,—“tali, at hwredibus
other persons seised of the lands subject to suis, et assignatis, et hm-edibus assignato
dower; or it may be made by a course of rum ;” to such a one, and his heirs and as
judicial proceeding, where a voluntary as signs, and the heirs of his assigns. Bract.
signment is refused. But the estate does fol. 37 b. “ Tali, et Iuzredibus suis et as
not pass by the assignment, the dowress be signatis, et em-um has-edibus, at assignatis
ing in in intendmcnt of law, of the seisin of assignatorum et haeredibus eorum ;” to such
her husband; and this is the reason that a one, and his heirs and assigns, and
neither livery nor writing is essential to the their heirs, and the assigns of his assigns,
validity of an assignment in pais. 4 Kenfa and their heirs. Id. ibid. So,—d aes
heires, et is sex assignes, et as assignes des
Com. 63, 69.
ASSIGNMENT OF ERRORS. In prac assignes; to his heirs and to his assigns,
tice. The statement of the plaintiﬁ"s case and to the assigns of his assigns. Britt. c.
on a writ of error, setting forth the errors 37, fol. 96. Id. c. 39, fol. 100 b. The in
complained of; corresponding with the de troduction of this word into deeds, as a
claration in an ordinary action. 2 Tidd’s necessary word of form, probably grew out
P1‘. 1168. 3 Steph. Com. 644.
of the ancient doctrine that if a man’s as
ASSIGNOR. [Lat. assignator ; Scotch, signs were not speciﬁed in the purchase
cedent] One who makes an assignment; deed, he was not empowered to aliene.
one who assigns or transfers to another.
Mirr. c. l,§ 3. B1-act. fol. 17 b. 2 Bl.
ASSIGNS. [L. Fr. assignes ; L. Lat. Uom. 289. 1 IV. Bl. 134. This appears
assignati] In conveyancing. A word from Bracton to have been particularly the
nearly or quite synonymous with assignees, case with bastards, who could not assign
and formerly sometimes so written; both , land given to them, unless this were allowed
words probably being only different pro by the terms of the gift, (nisi hoc permissum
nunciations of the Fr. assignes. Termes de esset per conditionmn, et per modum dona
la Leg. Its use is now conﬁned to convey- l’ tionis) ; that is, by express words denoting
ancing, (as in the common expressions v liberty of assignment; and the same author
“heirs and assigns,” “executors, adminis-‘ remarks, as worthy of notice, that this kind
trators and assigns,”) in which branch of of .gift was ﬁrst invented in favor of that
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description of persons. Bract. fol. 20 b.
(Et notandum quod infavorem bastardorum
primd inventafuerit donatio.) Fleta more
explicitly says, et idea infavorem bastardo

A88

on the authority of Glanville, whom he
cites.

Glanv. lib. 9, c. 10.

148, note (g .

1 Bl. Corn.

The same passage, however,

is cited by pclman as an illustration of the

rum inventa fuit assignatio ct constituta. use of the word assisa in the sense of a
Fleta, lib. 3, c. 10, § 1.

statute or ordinance; which is conﬁrmed
ASSIGNY. In Scotch law.
An as by the authority of Bracton. See infra.
A statute, ordinance or law. Per nullam
signee. 1 Forbes’ Inst. part 3, b. 1, c. 1,
tit. 2, sect. 1.
assisam generalem ; by no general law.
ASSILIRE. Lat. In feudal law. To as Glanv. lib. 9, c. 10. Assisas, statutes et

sault; to attack; to offer violence to. Feud. juratw ; assises, ordained, and sworn [to
Lib. 1, tit. 5, § 1. Hotom. de Verb. Feud. be kept] Bract. fol. 120 b. Leges et con
ASSIS, Assise, Assgs. L. Fr. Fixed, stitutiones, ct assisas in regno provisas,et

set, appointed; aﬁ'eercd, assigned; situated.
L. Fr. Diet. Kelham.
ASSISA. See Assiaus.
ASSISA. L. Lat. [L. Fr. assise, assia]
In old English and Scotch law and practice.
An assise; a species of jury or inquest
Called by Fleta, recognitio xii hominum ju

mtorum; a recognition oftwelve sworn men.
Fleta, lib. 4, c. 1, § 7.
Sigmf.

Slcene de Verb.

1 Pitc. Grim. Trials, part 2, p. 55.

Assisa venit recognitura, or ad recognoscen
dum ; the assise comes, or came to recog
nise. Litt. sect. 234. 7 Co. 1. 9 Id. 1.
Distinguished from the common jurata, or
jury; though it was often turned into it.
. Vertitur assisa in juratam ; the assise is
turned into a jury. Brant. fol. 210 b.
Fleta, lib. 4, c. 16. 3 Bl. Com. 402. Ca
dit assisa, nee est capienda ut assisa, sed
vertitur in juratam ,' the assise falls, nor is
it to be taken as an assise, but isturned in
to a jury. Bract. foL 192 b. Videndum
erit utrum assisa caplatur in modum assisee
eel in modumjuratw ; it must be considered
whether the assise be taken in the manner
of an assisc, or in the manner of a jury. Id.
fol. 215 b. Sec Assise. Britten has a chap
ter entitled “De assises tournes enjures.”

approbatas, etjuratas. Id. fol. 55 b. Sec
1 Reeves’ Hist. Eng. Lazo, 86, 215. Slcene
de Verb.
Spelrnan, voc. Assisa.

A ﬁxed or speciﬁed time, (tempus deﬁni
tum). Glanv. lib. 13, c. 32. Spelman.
A ﬁxed or certain number. Spelman.
A speciﬁed or determinate quantity,
quality, weight, measure, price, &c., re
quired by law in certain commodities.
Spelman. Skene de Verb. Signif. See
Assisa venalium.

A tax or tribute, as ﬁxed by law. Spelman.
A ﬁne or mulct.

Id.

ASSISA ARMORUM. L. Lat. Assise
of arms. A statute or ordinance requiring
the keeping of arms for the common de
fence. .Hale’s Hist. Com. Law, c. 11.

ASSISA DE CLARENDON.

The as

sise of Clarendon. A statute or ordinance
passed in the tenth year of Henry II., by

which those that were accused of any hein
ous crime, and not able to purge themselves.

but must abjure the realm, had liberty of
forty days to stay and try what succor they

could get of their friends towards their sus

B1-act. fol. 136. Co.
I/itt. 159 a. Cowell. This must not be
confounded with the Assises of Clarendon,
Britt. c. 51. Magna aseisa; the grand as as the famous constitutions of that name
sise, (q. v.) Distinguished by Bracton from were sometimes called. Sec Clarendon.
the inquisitiopatriw. Bract. fol. 15 b.
ASSISA DE MENSURIS. L. Lat.
A species of writ or real action. Assisa Assise of measures. A common rule for
nova disseysina; an assise of novel dis we' hts and measures, established through
seisin. Bract. lib. 4, tract. 1. Assisa ul out ngland by Richard I., in the eighth year
timw prwsentationis; an assisc of darreign of his reign. Hale’s Hist. Com. Law, c. 7.
presentment. Id. lib. 4, tract. 2. Fleta,
ASSISA FORESTE, or DE FORESTA.
lib. 4, c. 1,
4, 5. Assisa cadere ,' to fail L. Lat. Assise of the forest. A statute or
in an assise. See Cadere. This kind of ordinance concerning the royal forests,
assisc is frequently termed by Glanville, passed in the thirty-fourth year of Edward
recognitio. 1 Reeves’ Hist. Eng. Law, 186. I. O0. Litt. 159 b. Otherwise called
A court, or the sittings of a court. Usque Ordinatio Forester. 2 Reeves’ Hist. Eng.
ad prirnam assisam ; until the ﬁrst assise. Law, 106, 107. See Ordinatio Forestw.
Reg. Orig. 196 b. Bract. fol. 179. Ass-isa
ASSISA FRISC.E FORTI./E. L. Lat.
generalis is mentioned by Sir \Vi1liam Assise of fresh force. Reg. Orig. 16 b.
Blackstone as an old name of parliament, See Assise offresh force.
ltenance in exile.
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ASSISA MORTIS ANTECESSORIS. gut, settled, ﬁxed, established, according to
L. Lat. Assie of mort d’ancestor. Bract. pelman.] In English law and practice.
lib. 4, tract. 3. Fleta, lib. 4, c. 1; lib. 5, A species ofjury, or inquest. Litt. sect. 234.
c. 1.

Called also assisa dc morte antecesso

A species of writ, or real action. Id.

ris. See Assise qf mort d’am:estor.
The proceedings in court upon a writ of
ASSISA NOVE DISSEYSINE. L. assise. Co. Litt. 159 b.
Lat. Assise of novel disseisin. Bract. lib.
The verdict or ﬁnding of the jury in a
4, tract. 1. Fleta, lib. 4, c. 1. Called also writ of assise. 3 Bl. Com. 57.
assisa de nova disseisina. See Assise of
A court, or the sittings of a court. Spel
novel disseisin.
man.
ASSISA PANIS ET CEREVISL/E.
An ordinance, or statute. Id.
L. Lat. Assise of bread and ale, or beer.
Any thing ﬁxed, or reduced to a cer
The name of a statute passed in the ﬁfty tainty, in point of time, number, quantity,
ﬁrst year of Henry III. containing regula quality, weight, measure, &c. Id.
tions for the sale of bread and ale; some
A tax, or tribute. Id.
times called the statute of bread and ale.
A ﬁne. Id. See Assisa.
Co. Litt. 159 b. 2 Reeves’ Hist. Eng. Law,
These various signiﬁcations of the word
56. Cowell. Bract. fol. 155. Barringt. assise, which is called by Littleton (sect.
Obs. Stat. 52. The particular provisions 234) nomen wquivocum, will be considered
of this statute, which are very minute, may more at large under the following heads :
be found in Britton and Fleta. Britt. c. 30.
ASSISE. A species of jury; a certain
Fleta, lib. 2, cc. 9,11. Spelman considers number of men, usually twelve, summoned
the statutes passing under the names of as to try a cause, and who sat together for that
sisa panis, assisa vmi et cervisiw, &e., to be purpose.* Fleta, lib. 4, c. 1, § 7. Co.
Litt. 153. 3 Bl. Com. 185. Lord Coke
long to an earlier period.
'1he power or privilege of assising or ad derives the word, in this sense, from assi
justing the Weights and measures of bread dere, to sit together. 00. Litt. ub. sup.
Spelman derives it from assisus, ﬁxed or
and beer. Cowell.
ASSISA ULTIMJE PRESENTA settled, because the number of jurors,
TIONIS. L. Lat. Assise of darrein pre which anciently was uncertain and indeﬁ
sentment. Bract. lib. 4, tract. 2. Fteta, nite, was, by the law establishing the
lib. 4, c. 1; lib. 5, c. 11. Called also assisa assise, ﬁxed and deﬁned (assisus et deﬁni
de ultima presentations. Sec Assise of tus) ; and in this he is supported by Skene,
(voc. Assisa. See Ersk. Inst. b. 4, tit.
darrein presentment.
e idea of certainty is also
ASSISA UTRUM. L. Lat. Assise of 4, § 92.
utrum. Bract. lib. 4, tract. 4. Fleta, lib. prominently presented by the deﬁnition of
5, c. 20. See Assise of utrum.
the Grand Coustumier of Normandy,
ASSISA VENALIUM. L. Lat. The though it is a certainty of time and place,
assise of saleable commodities, or of things rather than of persons. “ Assise is an as
exposed for sale. The regulation of the sembly of knights and other substantial
sale of certain articles, (usually the common men, with the bailiﬂ' or justice, in a certain
necessaries of life,) by public authority; place, and at a certain time appointed."
deﬁning or ﬁxing the quantity, weight, qual Grand Coast. c. 24, cited in Cowell. Mr.
Reeves, on the authority of Glanville, says
ity, &c., to be sold for a certain price.
phrase formerly in frequent use in old Eng a jury was called an assise from the assisa,
'sh, Scotch and continental law. Spelman, or law by which the application of this trial
was ordained. 1 Reeves’ Hist. Eng. Law, 84.
voc. Assisa.
ASSISATUM. L. Lat-. In old English
’*,,,"‘ The assisc, properly so called, was
law. Fixed or established. Spelman.
introduced by Henry II. as a substitute for
Ordained, (statutum.) Skene dc Verb. the daellum or battel, and was established
particularly for the trial of questions of
Sig. voc. Assisa.
ASSISE. L. Fr. Situated. Dela ville seisin of land. Glanv. lib. 2, c. 7. It was
on son castle est assise; of the town Where otherwise termed recognitio, and the per
his castle is situated. Stat. Westm. 1, c. sons composing it recognitores. 1 Reeves’
Hist. Eng. Law, 86. The common jury,
7. See Assisus.
ASSISE, Assize. [L. Fr. assise, assis; (jurata patrite, or inquisitio patriw,) had
‘L. Lat. assisn, from assidere, to sit together, been previously in use, and was commonly
.according to Coke; or from Fr. assis, placed, resorted to as a mode of trial, in other in
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stances than those provided for by the law called assises, because by them the sheriff
of Henry II. Id. ibid. The distinction
between an assise and a jury is clearly
drawn in the old books, and was a very
common point of learning in the reign of
Henry III. It was substantially this :—an
assise was the regular mode of trying the
main issue in questions of seisin; a jury
was used to determine any incidental ques
tion arising in the cause, upon which issue

might be taken, as where an exception was
taken by the tenant out of the as-rise, as it
was called. Thus, if the tenant at once
denied that he had committed any dissei
siu, he simply put himself upon the assise,
and the assise proceeded, as they called it,
in modum assisw, (in the ordinary manner
of an assise), that is, upon the simple ques

was ordered to summon a jury or assise,

which was not expressed in any other ori
ginal writ. Litt. sect. 234.

159.

O0. Litt. 154 b,

Cowell suggests three other reasons:

ﬁrst, because they settled the possession;
secondly, because they were originally exe
cuted at a certain time and place, formerly
appointed; and lastly, because they were
tried most commonly by special courts set
and appointed for that purpose. Assises
have been abolished in England with other
real actions.

ASSISE.

The whole proceedings in

court upon a writ of assise. C0. Litt. 159 b.
The verdict or ﬁndin of the jury upon

such awrit.

3 Bl.

om. 57.

These sig

niﬁcatwns serve to explain the expression
tion of disseisin. Bract. fol. 184 b, 215. “ to take the assises,” (ad assisas capiendas),
But if the tenant took an exception upon which is so common in the old books and
some collateral matter, as if he offered the statutes. Blackstone construes the expres
common exception or plea that the de sion “to take recognitions or assises,” used
mandant or plaintiff was a villein, this in Magus Charta, (c. 12,) to mean, “ to
question was not triable by the assise, but take (or receive the verdict of the jurors or
by a common jury. Id. fol. 192 b, 215. recognitors in certain actions then called)
It became, however, the practice to allow recognitions or assises.” 3 Bl. Com. 57.
the assise itself to discharge the oﬂice of a See Id. 59, 352.
ASSISE, Assize. A court; the sittings
jury in such cases, and it was then said,
assisa cadit, or vertitur in juratant, the of a court. This is an ancient sense of the
assise falls or is turned into a jury, or assi word. Grand Coustum. Norm. c. 55, cited
sa oapta est in modum jurataz, et non in in Cowell. Bract. fol. 179. Reg. Orig.
modum assisw ; the assise is taken like a 197 b. Spelman. The plural assizes is
jury, and not like an assisc. Id. fol. 192 b, still used in England to denote the sessions

210 b, 215, 283. Fleta, lib. 4, c. 11,§12; of the judges of the superior courts, holden
periodically in each county, for the purpose
Assises were of two kinds, grand and of administering civil and criminal justice.
petite. See Grand assise, Petite assise. See Assises. In some of the United States,
In Scotch law, the jury in criminal cases is also, while colonies of Great Britain, courts
still technically called the assise, or assize, were denominated assizes.
(0. Se. assyse, assyis, assyise.) Ersk. Inst.
ASSISE, Assize. An ordinance, statute
b. 4, tit. 4, § 92. P. Cyclopwdia. But in or re latiou. Spelman gives this mean
England, assiee, in the sense of a jury of ing 0 the word the ﬁrst place among his
any kind, has become obsolete.
deﬁnitions, observing that statutes were in
cc. 15, 16.

ASSISE.

A species of writ, or real ac England called assises down to the reign

tion, said to have been invented by Glan
ville, chief justice to Henry II., and having
for its object to determine the right of pos
session of lands, and to recover the posses
sion. 3 Bl. Corn. 184, 185. According to
Lord Coke, assises were used in England,

time out of mind. 3 U0. pref. v. vi. This
remedy, however, was only applicable to
two species of injury by ouster, viz., abate
ment, and a recent, or novel disseisin. 3 Bl.

Com. 185. The principal assises were those

of Henry IIL The Assiaes of Jerusalem,
(q. v.) and the Assises qf Clarendon, are
prominent and early instances of the use
of the word in this sense. It is used in
the same sense by the earliest English
writers. Glam). lib. 9, c. 10. Brant. fol.
120 b. Fleta, lib. 1, c. 17. Britt. cc. 30,
31. The rules and regulations respecting
the royal forests were called assises of the
forest. The ordinance of 27 Henry II.,
obliging every man, according to his estate,

of novel disseisin, mart d’ancestor, darrein to provide a determinate quantity of such
presentment, and utrum. See infra.
arms as were then in use, in order to keep
These writs, according to Littleton, were the peace, was called the assise of arms.
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1 Bl. Com. 410, 411. 2 Id. 66. So, on the last eyre, was called an ancient disseisin,
the continent of Europe, statutes or royal and a disscisin after the last eyre was called
ordinances were anciently called assisiaz.
Spelman, voc. Assisa. Coke’s derivation
from assidere, (to sit together, as a legisla
tive assembly) seems to be recognised by ,

Spelman as the origin of this signiﬁcation

a new or novel disseisin. Co. I/itt. 153 b.
It was much less formal and more sum
mary in its proceedings than any similar
remedy previously in use, and is called by
Braeton summaria cognitio, absque magnd
juris solemnitate, and by the statute of
Westminster the second, featinum remedi
am. Bract. fol. 164 b. FZeta, lib. 4, c. 1,
§ 16. It hence became one of the most
frequent and important actions in the an

of assise.
To this head also belong those ancient
ordinances or statutes by which the price
and sale of bread, ale and other necessaries
of life were regulated, called assisw oenali
um. The most important of these was the cient law, but in modern times had long
assise of bread and ale, (assisa pants et cere been superseded by the action of eject
visiw,) the particulars of which are minute ment, before its express abolition by the
ly given by Britton. Britt. c. 30. The statute 3 & 4 Will. IV. 0. 27.
assize of bread was retained in England
ASSISE OF MORT D’ANCESTOR.

until a late period, the power of regulating [L.

Lat. assisa, (seu breve) mortis antecesso

it in cities and towns being frequently given ris] In old English practice. A posses
to the local authorities; but all statutes re sory writ, founded upon the possession of
lating to the assize have been repealed by the arwcstor, which lay for the heir, where
statutes 6 dz 7 Will. IV. c. 37, and 3 Geo. his father, mother, brother, sister, uncle,
The
IV. c.custom
106. of
4 Steph.
regulating
Com.the289,
weight
note and aunt, nephew or niece was scised in fee of
any lands, tenements or rents; and died,
price of bread by public ordinance, to being so scised on the day of his or her
gcther with the term assize of bread, was death, and a stranger, after such death,
adopted in some parts of the Unit-ed States, abated. F. N. B. 195, C. Roscoe’s Real
and continued to be observed in the city of Act. 75. 3 Bl. Com. 185. Bract. lib. 4,
New-York down to a comparatively recent tract. 3. Fleta, lib. 5, c. 1. Like the as
sisc. of novel disseisin, this writ had become
period, but is now disused.
ASSISE. Any thing reduced to a cer obsolete long before its ex ress abolition
tainty in respect to time, number, quantity, by the statute 3 & 4 Will. V. c. 27.
ASSISE OF DARREIN PRESENT
quality, weight, measure, &c. Spelman.
MENT. [L. Lat. assisa, (sen breve) ulti
A ﬁxed time. Glanv. lib. 13, c. 32.
A ﬁxed or certain number, as of a jury. mw prwsentalionis. In old English prac
See supra.
tice. An assise w ich lay for a tenant in
A ﬁxed sum, as a tax, a ﬁne. Spelman. fee or in tail, where he or his ancestors had
Lib. Nig. Scacc. cited ibid. Rent of assise presented (or had the last presentation,
is a ﬁxed or established rent of the free darrein presentment,) to a church, and the
holders and ancient copyholders of a manor, clerk had been instituted, and the plaintiff
which cannot be departed from, or varied. was afterwards hindered in presenting to
2 Bl. Com. 42.
the same church. It lay also for tenant for
Lat.
ASSISE
aesisa (scu
OF NOVEL
breve) novoe
DISSEISIN.
disscisinaa] In life or years, if he had himself presented.
Roscoe's Real Act. 74. F. IV. B. 81 F. 3
old English practice. A writ or action Bl. Com. 245. Brad. lib. 4, tract. 2. Fleta,
which lay where atenant in fee simple, fee lib. 5, c. 11. This action is now entirely dis
tail, or for life, was dissciscd of his lands, used, being su ersedcd by the action of
tenements or hcreditaments."‘ F. N. B. guare impedit, q. v.)
177 A. Roscoe’s Real Act. 63. Braet.
ASSISE OF UTRUM. In old English
lib. 4, tract. 1. Fleta, lib. 4, c. 5. It was practice. An assisc (otherwise called a writ
so called, because the justices in eyre, be of jaris utrum,) which lay for a parson or
fore whom these assises were taken in their prebendary at common law, and for a vicar,
proper counties, rode their circuits from ystatutc 14 Edw. III. e. 17, to recover lands
seven years to seven years, (i. e. every and tenements, belonging to the church,
seven years,) and no disseisin before the which were alienated by the predecessor;
eyre, if it were not complained of in the or of which he was disseised; or which

eyre, could be questioned after the eyre; were recovered against him by verdict,
and, therefore, a disseisin committed before confession or default, without praying in
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aid of the patron and ordinary; or on the‘ superior courts of common law, and
which any person had intruded since the they usually make their circuits in the re
predecessor's death. 3 Bl. Com. 253. F. spective vacations after Hilary and Trinity
IV. B. 49. Roscoe’: Real Act. 74. Bract. terms. Id. 423. Smith's Action at Law,
lib. 4, tract. 5. Fleta, lib. 5, c. 20. It de 129. They are so called from the com
rived its name from the emphatic word of mission of assise anciently issued to the
the writ by which the jury were required judges, appointing or assigning them to
to recognise whether utrum) the tenements take aseises (ad assisaa capiendaa), that is,
in question were fran moign belongingto to take and receive the verdicts of jurors
the church of the demandant, or the lay fee in certain actions then called assises. 3
of the tenant Bract. fol. 286. Reg. Orig. Bl. Com. 57, 59, 352. See Assise. This
32 b. This writ has long been obsolete, commission of assise was actually issued
principally by reason of the restraining down to a recent eriod, but the abolition
statute of 13 Eliz. c. 10. 3 Bl. Com. 253. of assises and ot er real actions has now
ASSISE (or BILL) OF FRESH FORCE. thrown it out of force. 3 Steph. Corn. 424,
EL. Lat. assisa (sen billa) friscw forti¢e.] note

a old English practice.

A writ which lay

ASS SES (or ASSIZES) DE JERU

by the usage and custom of a city or bo SALEM. A code of feudal jurisprudence,
rough, where a man was disseised of his compiled A. D. 1099, after the conquest of

lands and tenements in such city or borough. Jerusalem, by an assembly of Latin barons
It was called fresh force, because it was to
be sued within forty days after the party's
tiﬂe accrued to him. F. N. B. 7 C. 3
Reeves‘ Hist. Eng. Law, 28. Plowd. 89.

or feudal lords, and of the clergy and laity
under Godfrey of Bouillon, and intended

for the kingdom of Jerusalem, then newly
established.

Butler's Co. Litt. note 7 7, lib.

Flm, lib. 2, <-. 55, gg 6, 7. 3 Leon. 169. 3. 4 Gibbon’s Rom. Emp. 139, (Am. ed.)
Caltkrop’r R. 149.

ASSISE OF NUISANCE.

1 Robertson’: Charles V. Appendix, note

[L. Lat. xxv.

Dr. Robertson calls it “the earliest
auisa. de nocumento] In old Enghsh prac collection of those customs which served
tice. An assise or writ which lay to re as the rules of decision in the courts of
move a nuisance, and to recover damages. justice" of Europe. Mr. Stephen considers

This writ, after stating the complaint of the

. it “ one of the most curious and important

relics of the jurisprudence of the middle
ages,” and gives several extracts from it in
illustration of the subject of pleading.
Stepk. Plead. Appendix, note
Gibbon
jury, and view the premises, and have them i (ab. sup.) has given a sketch of its history.
at the next commission of assises, that jus And see Butler’s Hora Juridieas, 92, 93.
ﬁce might be done therein. F. N. B. 183 I.
ASSISORES. L. Lat. [from auidere,
3 Bl. Com. 221. Reg. Orig. 197 b. It to assess] In old law. Persons who set
has long been superseded by the action on tled assises, or imposed taxes. Spelman.
the case; and was expressly abolished in Hence robably the modern assessors.
ASS SORS, Assysers. In Scotch law.
England with other real actions. 3 Bl.
Jurors. Skene de Verb. Signif. voc. Arsisa.
Corn. 222. 3 Steph. Com. 503. note
See 17 Serg. cé Rawle's R. 175. Angell Spelman. Cowell.
ASSISUS, Assisa. L. Lat. [from assi
on Water-Courses, § 394, and note.
ASSISES, (or ASSIZES), otherwise dere, to ﬁx or settle.] In old English law.
called COURTS OF ASSISE (ASSIZE) Fixed or certain. Assisua reditus ; a ﬁxed,
AND NISI PRIUS. In English practice. certain, set or standing rent. Kennett’:
Sessions or courts held by two or more Par. Ant. 314, 355. Called rent of assise.
commissioners called judges of assise, (or 2 Bl. Com. 42. Terra assisa ; land let or
of assise and nisi prius,) who are twice in farmed out for a certain assessed rent
every year sent by the queen's special com Uowell.
Situated. Villa de Jermuth assisa est
mission, on circuits all round the kingdom,
to try by a jury of the respective counties super arenam maria; the town of Yarmonth
the truth of such matters of fact as are is situated on the sea-shore. Vet. HS.
then in dispute in \Vestminster Hall. 3 apud Spelman, voc. Asaisa.
ASSITH. Sc. In old Scotch law. To
Steph. Com. 421, 422. These commis
sioners consist principally of the judges of indemnify. “ Sovertie to assith the partic ;”
injured party of some particular fact done
to the nuisance of his freehold, (ad nocu
mentum liberi tenementi sui,) commanded
the sheriff to summon an assise, that is, a
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Richardsorﬂa Diet. Stat. 1 Hen. IV. c. 10.
Chart. 30 Edw. III. cited in Blount. See
Absoile.
ASSOILZIE. In Scotch law. To ac
A jury. 2
Alison’: Grim. Pract. 376, 890. “The quit the defendant in an action; to ﬁnd a

erb. Siyn. voc. Iler, 14.
ASSIZE. See Assise.
ASSIZE. In Scotch law.

jury, or persons of assize.”

3 How. St. criminal not guilty. Bell’s Dict. Tomlins.

Trials, 439.

To declare the ﬁnding of not guilty; to

To ASSIZE.
En lish law.

[L. Lat. as-sidere.] In old

declare or pronounce innocent. A pannel
To ﬁx; to regulate; to assess. [prisoner] found not guilty is “assoilzied

“'1 e assizing of men for arms.”

Hale’s simpliciter, and dismissed from the bar.”

Hist. Com. Law, 126.

ASSOCIATION.
In English practice.

[L. Lat. associatia]
A patent sent by the

1 11rown’s R. 21. This term is also ex
tensively used in civil cases.
ASSOINZIE. Se. Excuse. 2.Pitcairn’.s

king to the justices appointed to take the Grim. Trials, 65.
assizes, or of oyer and terminer, to have

ASSONEOR. L. Fr.

An essoiner. Fet

other persons associated to them to take Assaver, § 16.
ASSONER. L. Fr. To essoin. Assome ;
the assise, upon which patent the king sends
his writ to the justices, by it commanding essoined. Fet Assaver, § 16.
ASSOULDRE, Assoudre. L. Fr. To
them to admit them that are so sent.
Termes de la Ley. Reg. Orig. 201, 203, absolve, to acquit. Kelham.
ASSOUTH, Assous. L. Fr. Quit; free;
205 b, 206. According to Blackstone,
writs of association are issued in pursu disehar ed. Lill. sect. 338.
ASS YL. L. Fr. To forgive; to par
ance of the statutes of 27 Edw. I. c. 4, and
12 Edw. II. c. 3; whereby certain persons don; to absolve. Qe Dieu assoyl; whom
(usually the clerk of assize and his subor God assoil; on whom God have mercy.
‘
dinate otﬁcers,) are directed to associate Kellzam.
ASSULTUS. Lat. {from assilire, to as
themselves with the justices and serjeants;
and they are required to admit the said sail.] An assault. Spa man, voc. Assallire.
ASSUME. To undertake. 1Ld.Raym.
persons into their society, in order to take
the assizes. 3 Bl. Com. 59. 3 Steph. Gm. 122. 4 Co. 92. See Assumpsit.
ASSUMPSIT. L. Lat. [from assumere,
425. Writs of association, however, ap
pear to have been in use before the reign to undertakelK In practice and pleading.
(He undertoo
The name of a civil ac
of Edward I. See Bract. fol. 111.
ASSOCIATION. [from Lat. associare, tion givcn by law to the party injured by
from ad, to, and social, a companion.] the breach or non-performance of a parol
The union of a number of persons for the contract (that is, a contract not under seal)
transaction of some business, or the attain legally entered into. It lies upon contracts
ment of some common object; a society either express, or implied by law, and gives
or company. See Company, Socius.
the party damages in proportion to the loss
A corporation. In New-York, associa he has sustained by the violation of the
tions under the general banking law of the contract. 4 Co. 92. Bac. Abr. Assumpsit.
state, are corporations. 7 Hill’s R. 504, 1 Chill. PI. 98, 99.‘ 1 Archb. N. Prim,
518. They are “moneyed corporations,” 1. Brown on Actions, 318-333. It is
and “banking corporations,” within the technically an action on the case, and de
meaning of the statutes of this state. 3 rives its name from the emphatic word of
C'omstock’s R. 479. 3 Selden’s R. 328. the clause in the writ and declaration,
See Cleaveland on the Banking System of ( when in Latin,) expressive of the defend
1Vew-York, 96, 97, notes. Id. Introd. lxi. ant’s undcrtaking,—“ super se assumpsit,
et adtunc, et ibidem ﬁdeliter promisit,”—
lxii.
ASSOIGNE. L. Fr. Essoin ; excuse. ( undertook, and then and there faithfully
promised). 1 Chill. Pl. 111, 112. Towns.
Kelham.
ASSOILE. Assoyle. L. Fr. and Eng. Pl. 410, 411.' See Indebitatus assumpsit.
Lfrom Lat. absolvera] In old English law. This characteristic and once indispensable
0 deliver or set free from excommunica word is, however, now omitted in the Eng
tion. Staundf. Pl. Cor. 72. I2 Mod. lish forms. Reg. Gen. Trin. T. 1 Will. IV.
1 Chill. Pl. 98, note
31 I.
To free or clear from guilt, or its conse
The undertaking or promise itself, upon
quences; to pardon, forgive or absolve. which an action of assumpsit may be
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brought.

2 Mod. 44.

AST

3 Bl. Com. 157. demniﬁcation for killing, maiming or laming

Terms de la Ley. Cmoell. See Express
assumpsit, Implied assumpsit.
ASSURANCE. [L. Lat. assurantia.]
In conveyancing. A deed or instrument
of conveyance. The legal evidences of the
transfer of property are in England called

a person. 1 Forbes’ Inst. part 2, b. 3, c. 1,
tit. 10. Ersk. Inst. b. 4, tit. 4, § 105.-—

An indemniﬁcation due to the heirs of a
person murdered, from the person guilty
of the crime. .Bell’s Dict.
ASTATE, Atat. L.Fr. Estate. Kelham.
the common assurances of the kingdom,
ASTITUTION. [Lat. astitutio, from ad,
whereby every man’s estate is assured to to, and statuere, to place; to place or set
him, and all controversies, doubts and diﬁi in order, one by another.] An arraignment
culties are either prevented, or removed. was formerly sometimes so called. Co. Litt.
2 Bl. Corn. 294. See Common assurance. 262 b. See Arraignment.
The word has now become obselete, and oc
ASTONBZ. L. Fr. Tin. Kelkam.
cum only in the formal parts of conveyances.
ASTRARIUS. L. Lat.
Fr. astrer,
ASSURANCE. Eng. and Fr. [L. Lat. q. v.] In old English law. The occupant
assccuratia] In the law of contracts. A of a hearth or house; a person in actual
making sure or secure. A term formerly ossession. Astrarius hwres; an heir placed
used in English maritime law, in the sense

by the ancestor in the house (astrum) which

of the modern term insurance, and still re
tained in policies, but otherwise obsolete.
Holley de Jar. dlarit. 287. Lattcrly, how
ever, its use has been revived in its appli
cation to contracts of indemnity against liﬁ:
contingencies, which are now frequently
termed assurances upon lives, by way of
distinction from indemnity against losses
by ﬁre or at sea, &c., to which the term in
surance is particularly appropriated. P.
Cyclopwdia. 3 Kent’s Com. 365. The word
assured has always been retained in its an
cient sense. See Assure. Assurance is the
term used in Frcnch law. Ord. Mar. liv.
3, tit. 6. Emerig. Tr. des Ass.

he was to inherit. Bract. fol. 85. An heir
in actual ossession of the property, as oc

cupying t e house he was to inherit, eo
quod reperitur in atrio sive in astro.)
d.
fol. 267 b. Si ambo fuerint extra, et sic
neuter astrarius; if both were out [of pos
session], and so neither astrarius.

Id. ibid.

See Id. fol. 268. C0. Litt. 8 b.
A son who lived in his father’s family.
Spelman.

ASTRE.

L. Fr.’ [L. Lat. astrum.]

old English law.

In

A hearth or ﬁreplace,

(caminus;) a house.

Chescun home Com

muner que ad astre en mesme la ville ; every
commoner who has a hearth in the same
ASSURANTIA. L. Lat. In old lead town or vill. Britt. c. 59. Spelman.
ing. An assurance. Bridgm. 16.
owns. Yearb. T. 5 Edw. III. 16.

PI. 28, 54.
ASSURARE. L. Lat. In old pleading.
To assure. Towns. P1. 23, 54.
ASSURE.
Fr. assurer, L. Lat. assecu
rare, assurare. To make sure, or secure;

ASTRER. L. Fr. [from astre, (q. v.);
L. Lat. astrariua] In old English law. A
householder, or occupant of a house or
hearth. Chescun home astrer de mesme la

ville; every householder or resident of the

Britt. c. 59.
Belonging to, or born in one’s house. Que
of insurance has been executed, is still called il fuit son astrer, reseaunt en son ville;/nage ;
the assured ; the other party being termed that he was his house slave, residing in his
the insurer. 2 Steph. Com. 172.
villcinage. Id. c. 98.
ASTRICT. [from Lat. astrictus, bound.]
To convey. “If one be obliged to assure
twenty acres of land,” &c. C'ro. Eliz. 665. In Scotch law. To bind. Lands are said
to be astricted to a mill, when the possessor
See Assurance.
ASSURE. Fr. In insurance law. As is bound to carry the grain of the owth
ound at suc mill.
sured; the assured or insured. Emerig. Tr. of the land to be
des Assur. c. 2, sect. 7,§§ 1, 2; c. 5, sect. 1. Ersk. Inst. b. 2, tit. 9, § 18. Bell’s Diet.
“ ASSURED," in a loose and improper voc. Multures.
ASTRICTION. from Lat. astrictio, a
sense, may im ort a contract to indemnify
without regar to interest. 2 East, 385., binding] In Scotc law. Aservitude by
ASSYS. L. Fr. Assessed or affeered. which the grain growing on certain lands is
Amerciaments soient assys; the amercia required to be carried to a certain mill to
be ground. Bell’s Diet. See Astrict.
rnents shall be aﬁ'eered. Britt. c. 26.
ASTRIHILTHET. Sax. In Saxonlaw.
ASSYTHMENT. In Scotch law. In
to conﬁrm or establish; to insure.

The same town or vill.

party in whose favor a contract or policy

AT
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A kind of penalty or compensation imposed straint.

ATE

A ferocious animal is to be regard

u on offenders having the king’s peace. ed as at large when he is so far free from re
L. Edw. Conf. c. 30. Spelman.
straint as to be liable to do mischief to man

ASTRUM. L. Lat. from Fr. astre, q. v.] or beast. His being in the presence of his
A house, or place of ha itation. Bract. foL keeper aﬂbrds no safe assurance that his
267 b. Fleta, lib. 4, c. 2, § 8. Cowell.
ASTUTI. Lat. [_p1ur. of astutua] As
tute; acute; of nice discrimination. It
was said by Lord Hobart, that judges ought
to be astuti, to ﬁnd out reasonable distinc
tions to unreasonable rules. Ambl. 11.
See 2 Eden, 258. On the other hand, it
has been said that “ astutia does not belong

known propensities will not prevail over the
restraints of authority. Redﬁeld, C. J. 26
Vermont R. 638, 64].

AT LAW. [L. Fr. a leg, al leg ; L. Lat.
ad legem. According to law; by, for, or

in law.
is common expression has been
applied from a very early period exclusively

to the English common law, and seems
“At common law,” (an
Rob. Adm. R. 347.
swering to the Fr. al comen leg, and Lat. ad
AT, Ad. L. Fr. Hath. Kelkam.
communem legem, is a phrase of constant
occurrence in the ooks; in being the cor
AT, El. L. Fr. And. Kelham.
AT, Atte, Ate. A word used in the res onding preposition applied to equity.
composition of early English surnames, “ t law and in equity” is a phrase in
usually distinctive of the place from which daily use.
“At law” forms a part of the well-known
the name was taken. Thus Johan’ Atte
Graschirch, (Yearb. M. 6 Edw. II. 183;) professional titles, serjeant at law, and bar
VVill’ Atte More, (Id. ib.) Roger Ate Mullc, rister at law, in England, and attorney at
M. 7 Edw. II. 215; Martin at \Vood, law, and counsellor at law, in the United
M. 2 Edw. III. 2;) rian at Yard. P. 4 States. These have not undergone any
Edw.III.22. It
duallybecamc changed change, but the old and long obsolete Eng
into a or of, and nally disappeared. Thus, lish title, apprentice at law, had also the
John at Stile, (Perkins, ch. 1, s. 52;) John forms of “apprentice in law,” and “ appren
a Style, (Bacon’s Arg. Case of Revoc. of tice qf law.” See Apprenticius ad legem.
Uses;) John a Styles, (11 Mod. 90;) John An attorney at law is still occasionally called
an “attorney in law,” by way of clearer
qfStyles. Id. 61.
“ AT.” As to the effect of inserting this distinction from attorney in fact. Story on
word in a bill of exchange, see 4 Campb. Agcncg, § 24. The prepositions at and in
115, 117.
both seem, in these connections, to have
“ AT AND FROM.” Words frequently the sense offor.
used in marine policies of insurance, the
AT SEA. Out of the limits of any port
meaning of which depends upon the actual or harbor on the sea-coast. 1 Storg’s R. 251.
situation of the vessel at the time the insu See 3 Hz'll’s N. Y.) R. 118. 7 Id. 321.
rance is effected. See 3 Kent’s Com. 307,
“ AT THA TIME,” in a will, construed.
308, and notes. Story, J. 1 M'ason’s R. 12 East, 589.
127,140. 1 Duer onfna. 167,§14.
ATAMITA. Lat. In the civil law. A
“AT ANY TIME.” Ever; some time.
eat grandfather’s grandfathcr’s sister,
Freem. 25. Vaugh. 34.
iitavi soror.
Hulda Com. Law, 0. xi.
At all times. Id. ibid.
alled in Fleta, atamita magna. Fleta, lib.
AT BAR. Before the court. “ The 6, e. 2, § 18.
case at bar,” &c. Dger, 31.
ATAVIA. Lat. In the civil law. A great
AT LARGE. [L. Fr. a large; L. Lat. grandfather’s grandmother. Inst. 3. 6. 3.

to a court of justice.”

adlargum.1

Sir Wm. Scott, 2 peculiar to it.

In old practice. Not limited

ATAVUNCULUS.

Lat.

A great

to any particular matter, point, or question. grandfather’s grandmother’s brother; (ata
A special verdict was called a verdict at viwfrater) ; called by Bracton atavunculru
large, because it found the matter at large, magnus. Bract. fol. 68 b. Fleta, lib. 6,
[that is, it found all the facts proved with c. 2, § 19.
out drawing any conclusions, instead of
ATAVUS. Lat. In the civil law. A
ﬁndin summarily for the one or the other great grandfather’s grandfather. Inst. 3. 6.
party, and left itto the judgment of the 3. Bract. fol. 67. Fleta, lib. 6, c. 2,§ 1.
court. Litt. 366, 367. C0. Litt. 228 a. Plowd. 449.
See Dger, 41.
ATEGAR. Sax. from ateon, to throw,
AT LARGE. Not under physical re and gar, a weapon. A lanco or javclin,
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(€;l8ta missilis ;) a Saxon weapon. Flormt.

AT'I‘
Various distinctions are made in the old

igorn. sub an. 1040. Spelman.
ATEIGNER. L. Fr. To come to or
at; to attain; to amount to. Kelham.
ATHA, Athe. L. Lat. [from Sax. ath,

books, between the signiﬁcations of the words attach and arrest, which have ceased,
however, to be of any practical value. Ar
rest (q. v.) is now entirely conﬁned to the
an oath.] In Saxon law. An oath; the taking of the person.
ATTACHE. Fr. Attached to; con
power or privilege of exacting and admin

istering an oath.

nected with. A person attached to a for

Spelrndn.

[Germ. ahtt, a vein, eign legation. 1 Baldwin’: R. 234, 240.
andgrate.] Inold European law. Awound Bouvier.
ATTACHIAMENTUM. L.Lat. In old
in a blood vessel, causing a ﬂow of blood
which could not be staunched without the English law. An attachment. Bract. fol.
cautery. LL. Baiwar. tit. 3, c. 1, § 4. 439 b, 440. Reg. Orig. 18, et passim.
Spelman. In old Scotch law, attachiament.
Spelman.
ATHEIST. [from Gr. .1, without, and Skene de Verb. Sign. Solennitas attachia
ATHARGRATI.

em, God.]

One who does not believe in a

God; one who denies the existence of God.
An atheist is not a competent witness. 1
Stark. Enid. 81.
ATIA, Atya, Acia, Acya, Hatia, Hatga.
L. Lat. [from the English hate, according
to Spelman.]

In old English law.

Malice,

hate or hatred. Reg. Orig. 133 b. Bract.
fol. 123. See De odio ct atia.
ATILIUM, Attilium. L. Lat. In old
English law. Tackle; the rigging or
tackle of a vessel. Atilio decenti; with
suitable tackle. Hem. in Scacc. T. 24 Edw.
I. Atilia, (pL) the tackle or harness of a
horse, cart or lough. Cowell, voc. Attile.
ATMATER RA. Lat-. In the civil
law. A great grandfather’s grandmother’s
sister, (atavia soror); called by Bracton
atmatertera magna. Bract. fol. 68 b.
ATNEPOS. See Adnepos.
ATNEPTIS. See Adneptis.

mentorum, (q. v.); the formality of attach
ments; the old practice of issuing one at
tachment after another, in a regular order
or series. B1-act. fol. 437. 1 Reeves’ Hist.
Eng. Law, 480-.-487.

ATTACHIARE. L. Lat. In old Eng
lish law. To attach; to attach aperson.
Prwcipimus tibi quad attachies, &c.; we
command you that you attach, &c. Reg.
Orig. 64 b. Tune attachiarifacias ,' then
you cause to be attached. Bract. fol. 149.
Attachiabitur; he shall be attached. Glanv.
lib. 3, c. 6.
To attach ; to attach property; to seize.
Mag. Cart. Johan. c. 26. Id. 9 Hen. III.
cc. 18, 30.

ATTACHMENT.
mentum.]

In practice.

[L. Lat. attachz'a
A taking or seiz

ure of a person or property, by virtue of a

legal process. See infra.
A writ or process for the taking or seiz

ure of persons or property. See Attach.
ATPATRUUS. Lat. A eat gr
An attachment against tlw person is awrit
ther‘s grandfather’s brother, atam'frater),'
called b ' Bracton atpatruus magnua. Bract. or process in the nature of a criminal pro
ceeding, issuing out of a court of record,
fol. 68
Fleta, lib. 6, c. 2, § 19.
ATRAMENTUM.
Lat. [from ater, against a person who has committed some
black] In old English law. Black ﬂuid contempt of court, either by openly insulting
used in writing; ink. Fleta, lib. 4, c. 10, § 4. the court itself, or by insulting, resisting,
ATRENCHE, Attrenche.
See Tout disregarding or abusing its process, or by
atrenche.
doing or omitting to do any thing which
ATRET. L. Fr. Drawn aside. Kelham. shows his disregard of the authority of the
court. Attachments of this kind may be
ATREYS. L. Fr. Other. Kelham.
ATRIAMENTUM. L. Lat. [from atri issued against attorneys, solicitors, sheriffs,
um, a court] In old Euro can law. A gaolers and other oﬂicers of court, parties to
court-yard. Formal. Vett. om. num. 43. suits, jurors, witnesses, inferior judges and
oﬁicers, for misconduct or neglect of duty;
Spelman.
ATTACH. [L. Lat. attachiare ; from and against all persons who may be guilty
Fr. attacker, to tie or bind to.] In prac of a contempt of court, either direct or con
tice. To take or apprehend by command sequentiaL 4 Bl. Com. 283, 284. 4 Staph.
ment of a writ or recept, commonly called Com. 348. 1 Tidal’: Pr. 479, 480. See
an attachment.
'owelt. Termes dela Leg. Contempt. The object and effect of the
Spelman. Applied both to persons and attachment, in these cases, is to bring the
party personally into court, where, unless
property. See Attachment.

ATT
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he clears himself of the contempt, he is bend a person in aplace privileged. Termes
punished by ﬁne or imprisonment, or both,
at the discretion of the court. 4 Bl. Corn.
287. See U. S. Digest, Attachment, V.
An attachment against property is of
several kinds, as
1. The old process of attachment in En lish practice, by which a defendant’s goo s
were seized as a distress or means of com
pelling his appearance in an action. 3 Bl.
Com. 280. Roscoe’s Real Act. 151.
2. An ancient mode of procedure under
the custom of London, by which a debt due
a debtor by a third person, (termed a gar
nishee,) might be seized and appropriated
to the payment of a creditor’s demand. See
Drake on Attachment, chap. 1, § 1,et seq.
3. A species of mesne process peculiar to

de la Leg.
ATTACHMENTS,
In forest
law.
I The lowest of theCourt
forestof.courts,
held
before the verderors of the forest once in
every forty days, to receive from the foresters
or keepers their attachments or present
ments against vert and venison, and to enrol

or certify them to the court of justice-seat
or swein mote. Cart. de Forest. c. 8. 3 Bl.
Corn. 71, 72. Terms de la Leg. 3 Staph.
Com. 439. Like the forest courts gene
rally, it is now disused.

Id. ibid.

ATTAINDER.
Lat. attinctura ;
from Fr. atteindre, to reach to, or overtake,
or teindre, to taint, or stain.] In English
criminal law. That extinction of civil rights
and capacities which takes place whenever

the practice of some of the Eastern States, a person who has committed treason or
by which the goods and chattels, or lands
of a defendant are seized at the commence
ment of a suit, and held as security to sat
isfy such judgment as the plaintiff may re-

felony, receives sentence of death for his

cover.

longer of any credit or reputation ; he can

Rev. Stat. Mass. 1836, part iii. tit.

crime. 1 Steph. Corn. 408. The person
so sentenced is called attaint, or attainted,
( uttinetus, stained or blackened.) He is no

2, c. 90,
23, 24. Story on Bailm. not be a witness in any court, neither is he
§124. Story, J. 2 Storg/’s R. 131, 141. capable of performing the functions of a
This was originally the same with the Eng man, for, by an anticipation of his punish
lish process, (supra.) Parsons, C. J. 7 ment, he is already deadin law. 4 Bl. Corn.
Mass. R. 123, 128. See U. S. Digest, 380. 4 Steph. Com. 446. The conse
Attachment, I. Minot’s Digest, Attach quences of attainder are forfeiture and cor
ruption of blood. 4 Bl. Corn. 381. 3 Id.
ment.
4. A process against the property of ab 251. See Forfeiture, Corruption of blood.
Acts of attainder were passed by several
sent, absconding, concealed and non-resi
dent debtors, otherwise called foreign of the United States during and shortly
attachment, and in some cases, domestic after the revolution, but the doctrine of at
attachment. A species of this process is tainder is now scarcely known in American
termed garnishment, and in some states, law, and the passage of bills of attaindcr by
trustee process and factorizing process. See the states is ex ressly prohibited by the
Foreign attachment, Domestic attachment, constitution of t e United States. Const.
Garnishment, Trustee process, Factorizing. U. S. Art. I. Sect. XI. Story on the Const.
This is a proceeding unknown to the com §§ 1343, 1344. Id. (Abr.)
677, 678.
mon law, and the provisions authorizing it U. S. Digest, Attainder.
are strictly construed by the courts, and
ATTAINT. [L. Fr. attegnte ; L. Lat.
required to be closely pursued by those attincta.] In old English practice. A writ
who resort to it. See 14 Georgia R. 232. which lay to inquire whether a jury of
Drake on Attachments, § 4.
twelve men had given a false verdict, in
ATTACHMENT OF PRIVILEGE. In order that the judgment might be reversed.
English practice. An attachment founded 3 Bl. Corn. 402. Brad. fol. 288 l),—292.
upon, or having reference to privilege. At Britt. c. 98. Reg. Orig. 203 b.—205,
torneys and other oﬁicers of court were for et passim. F. IV. B. 105 G. This inquiry
merly privileged to sue in the courts to was made by a grand assise or jury of twenty
which they belonged, and the process by four persons, and if they found the verdict
which actions in these cases were com a false one, the judgment was that the jurors
menced was termed an attachment of privi should become infamous, should forfeit their
lege. 1 Tidd’s Pr. 37, 38. Steph. Pt. 58, goods and the proﬁts of their lands, should
themselves be imprisoned, and their wives
(Am. ed. 1824.)
An attachment of privilege was also an and children thrust out of doors, should
eiently so called, when it issued to appre have their houses razed, their trees extir
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pated, and their meadows ploughed up, the inheritance.‘Ir 1 Steph. Com. 351.—
and that the plaintiff should be restored to Thus, where land held in fee is mortgaged

all that he lost by reason of the unjust ver for a long term of years, (as a thousand
dict. 3 Bl. Corn. 404. C0. Litt. 294 b. years,) and upon the estate being sold, the
Braet. fol. 292 b. See Keilw. 83. This mortgage is paid off out of the purchase
punishment was afterwards modiﬁed by money, it is usual for the purchaser, (in
statute, but the writ of attaint remained in stead of taking a surrender of the term to
force, (though quite fallen out of use,) till himself, and so merging it in the inherit
abolished by the statute 6 Geo. IV. c. 50, ance,) to keep it on foot, and have it as
s. 60.
ATTAINT,
3 Steph.Atteint,
Com. 627,
Attaynt,
note
Taynt. signed to a trustee of his own nomination,

in trust for himself, (the nrchaser,) “and
L. Fr.

[L. Lat. attinctus, attaintua]

In to attend and rotect t e inheritance.”
old English law. Attainted; convicted or The reason of t is practice is, that the
found guilty of some offence. Attaint de beneﬁcial or equitable interest in a term
disseisin ; convicted of disseisin. Stat. assigned upon such a trust, follows (though
Westm. 1, c. 24. Spelman, voc. Attaintus. a mere chattel,) all the limitations of the
Defeated in an action. Estre attaint et inheritance,-—belongs to the heir or devisee
vaincu en aucun cas; to be attaint and of the new owner, and not to his executor
overcome, or cast in any case. Cowell. or administrator, and is subject to the other
Blount. Spelman, ub sup. Attaintes par incidents of a fee simple; so that, for all
serfs ; found by verdict to be villeins. purposes of convenience, the case is the
Kelkam. A distinction, however, was gene same as if it had merged into the inherit
rally made by the old writers between at ance; while, on the other hand, it affords
taindcrand conviction. See Cowell. Blount. him a security which he could not have
4 Bl. Corn. 380.
had if a merger had actually taken place.
AT'I‘EIGNALMENT, Ateisament, At For if it should afterwards turn out that
teynement, Atteynaument. L. Fr. Effec prior to the purchase, but posterior to the
tually; strenuously; remain for ever. creation of the term, there had been an in
Kelham.
termediate alienation or incumbrance of
ATPEINDRE. L. Fr. To attaint, to the fee in favor of another person, to which
convict; attainder, conviction. Kelham. the then trustee of the outstanding term
Atteint, atteynt ; convicted, found guilty; had been no party, and of which the sub
proved;adjudged. Id.
sequent purchaser had had no notice when he
To attain, to obtain; to meet; to abide took his conveyance, and paid his purchase
by. Kelltam.
money, he will be protected against it
ATTEMPT. In criminal law. An en through the medium of the term, which
deavor to commit an oﬂ'ence,‘carried be being the elder title, will also take the
yond mere preparation, but falling short of priority in point of legal effect. 1 Steph.
actual commission. Burrillon Circ.Evid. Com. 351, 352. Terms may also become
365. An attempt to commit a felony is in attendant by the mere construction of a
many cases a misdemeanor; and an at court of equity. Id. 352. See 2 Crabb’s
tempt to commit even a misdemeanor has Real Prop. 529, § 1738, et seq. Burton's
been decided in many cases to be itself a Real Prop. 276, pl. 860. Id. 439, pl.
misdemeanor. 1 Russell on Crimes, 46.
1428. 4 Kent’s Com. 86-93.
In the United States, the doctrine of at
ATTENDANT. [L. Lat. attendena] In
old English law. Owing a duty or service tendant terms is of little practical value,
to another; waiting or depending upon terms for years being treated altogether as
another. \Vhere a widow was in certain personal estate; which go in a course of
cases endowed by a guardian, she was administration, as chattel interests, without
said to be attendant to the guardian, and any suggestion of their being of the charac
to the heir at his full age. Termes de la ter of attendant terms. 4 Kent’s Com. 93,
94. See 1 Hilliard’s Real Prop. 345.
Ley. Cowell.
ATTENDANT TERMS. In English And in England these terms have been, in
law. Terms, (usually mortg es,) for a a great degree, abolished by the statute
long period of years, as one 1: ousand or 8 dz 9 V1015. 0. 112.
AT'I‘ENTARE,Attemptare. L. Lat. In
two thousand years, which are created or
kept outstanding for the purpose of at old English law. To attempt. Vobis prohi
tending, or waiting upon and protecting bemus ne quicquam in prwmissis attentare
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pmeumatia ; we prohibit you that you do

ATT

ATPESTATION. [from Lat. a'tteatars', to

not presume to attempt any thing in the witness] The act of witnessing the signa
premises. Reg. Orig. 36 b. Nee quicquam ture or execution of a deed or other in
in hac parte attentetis, sea attentari faciatis. strument, and subscribing the name of the
Id. 37. Attemptarent ; should attempt. witness in testimony of such fact. Black
Mam. in Scacc. M. 22 Edw. I.
_
stone considers it the same as “ execution
ATTENTAT. Lat. [from attentare, q. v.] in the resence of witnesses.” 2 Bl. Com.
He attempts. In the civil and canon law. 307.
ut execution and attestation are
Any thing wrongfully innovated or at clearly distinct formalities; the former being
tempted in a suit by an inferior judge, or the act of the party, the latter of the wit
judge a quo,) pending an appeal. 1 d nesses onl .
dama’ R. 22, note. Ayhfe, Parerg. 100.
ATTE TATION CLAUSE. In con
Shetford, Marr. ck Div. 562.
veyancing. The mem_orandum or form of
ATTERMINARE. L. Lat. from ad, to, words, at the end of an instrument, imme
and terminus,aterm.] Inold nglish prac diately preceding and over the names of

tice.

T0 adjourn; to put 05 to another the attesting witnesses ; importing that they

term, (ad terminum ponere.)

See infra. have attested its execution in due form.

Goram justitiariia nostris apud Weatmonas It usually consists of the words “Sealed
terium atterminatas; adjourned before our and delivered in the presence of,” but in
justices at Westminster. Bract. fol. 110. wills is of greater length and expressed in
Atterminata,—posita ad talem terminum ; more speciﬁc terms. It is not conclusive
adjourned,—put to such a term. Id. fol. as to the ceremony of execution, but may be
426. Atterminent querentes ,' the plaintiffs explained by the testimony of the wit
may adjourn. Stat. Westm. 2, c. 24.
nesses themselves, or by reference to the
To determine. Stat. Westm. 2, c. 30. testimonium clause of the instrument. 6
See Atterminatio. But this was not the Man. dz Or. 386. 8 Howard’: R. 33.
proper sense of the word. See B1-act. fol.
A'I'I‘ESTOR OF A CAUTIONER. In

Scotch practice.‘ A person who attests the
In old suﬂiciency of a cautioner, and agrees to

355 b.

- ATTERMINATIO.

L. Lat.

En lishlaw. Determination. Reg. Orig.30. become subs-idiarie liable for the debt.
TTERMINEMENT. L. Fr. Respite; Bell’s Diet.
'
adjournment; attermination. Kelham.
ATTEYNTE. L. Fr. Attaint ; an at
ATTERMINER. L. Fr. To put off, taint. Britt. c. 98.
or adjourn ; to respite; to delay. Kelham.
ATPILAMENTUM. L. Lat. In old

-To grant further time for the payment of a English law. Tackling or tackle‘, rigging;
debt.

'

furniture, equipment.

Batellus cum onere

ATTERMINEZ. L. Fr. Determinable; et omni attilamento ,' a boat with her lading
respited. Kelham. Dettez atterminez ; lW1 all her tackle. Hm, lib. 1, 0. 25,
debts for the payment of which certain § 9. Phalera, attilamenta et lurrnesia.
times were assigned. Kelkam.
minuta carectis appendentia ; tackle, equip
ATTERMINING. In old English law. ments and small harness belonging to carts.
A putting off; the granting of a time or Id. lib. 2, c. 85.
term, as for the ayment of a debt. (Jewell.
ATTILATUS. L. Lat. In old English
ATTEST.
Lat. attestari, from ad, to, law. Harnessed ; tackled. Attilatus equus;
and teatari, to witness.] In practice and a horse with his gears or harness on, for
conveyancing. To witness or testify. To the work of the cart or plough. Cowell.
bear witness to; to witness by observation
ATTILE. L. Lat. In old English law.
and signature. To witness the execution Rigging; tackle. Cowell.
of an instrument, and to subscribe the name
AT'llLES. L. Fr. Stores. Kelkam.
in testimony of such fact.‘ See 4 Taunt.
ATTILIUM, (pl. ATTILIA, Atilia.)
213. \Vhere it is provided that an instru L. Lat. In old English law. The rigging
ment shall be attested, the term attest im or tackle of a ship. Navem cum nttilio
plies thatawitness shall be present to testify decenti ,' a ship with proper rigging. Mom.
that the party who is to execute the deed in Scacc. T. 24 Edw. I. Nazles et attilia.
has done the act required. 9 LI. d‘. W. 404. Id. M. 4 Edw. I. See Atilium, Adilia.
To witness the execution of an instru
ATTILMENT. L. Fr. Equipment; ﬁtr
ment on the request of the parties exe- ting out. Kelham.
cuting it."I 3 Campb. 232.
ATTINCTA. L. Lat. [from attingere,

ATP
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to touch or reach, or from tingere, to stain.] to substitute; to appoint an attorney. See
In old English law. An attaint. Reg. Attornare.
Orig. 121 b, 122, 203 b, 204. Spelman.
ATTORN’. An abbreviation of Attor
ATTING’. A contraction of Attingunt. natus. 1 Instr. Cler, 9.
See Attingere.
ATTORNAMENTUM, Atturnamentum.

ATTINGERE. Lat. from ad, to, and L. Lat. [from attornare, q. v. In old Eng
tangere, to tonch.] In t e civil law. To lish law. Attornment.
0. Litt. 309 a.
touch; to reach to; to be allied to; to be See Attornment.
united or connected with. Cognatione af Fr.ATTORNARE,
attorne-r ,' according
Atturnare.
to Spelman,
L. Lat.from
_/initateve attinget; shall be connected by
relationship or atﬁnity. Dig. 47. 10. 5. pr. tourner, to turn, to exchange; to give one
Qui aliqua aﬂinitate non attingunt; who thing in place of another.] In feudal law.
are not related by any aﬁinity. Bract. To attorn ; to transfer or turn over. Attor
fols. 72, 150. The simple tetigit, from tan nare servitium tenentis ,' to atto'rn the ser
gere, is used in Inst. 3. 1. 8.
vice of a tenant. Bract. fol. 81 b, 82. El
In old practice. To touch or reach to; attornat servitium jirmarii ; and attorns the
to amount to. Qua summam quadraginta service of the fermor or lessee. Id. fol.
solidorum attingunt, vel eam ezeedunt , 178. Possum attornare tenentem meum ;
which amount to, or exceed the sum of I may attorn my tenant. Id fol. 1 69. Cum
forty shillings. Reg. Orig. 145. Attin ipee, de voluntate sua, se attornaverit ei, et ei
gant se ,' they amount to. Yelv. 80. Qua: fecerit servitium; where he, of his own
in toto se attingunt; which in the whole will, attorned himself to him, and did ser
amount to. See In toto se attingunt. vice to him. Id. fol. 41. In quibus casi
Attingentia ; amounting to. Hob. 133.
bus attornabitur, velit nol-it; in which cases
ATTITLES. L. Fr. Assigned. Kelham. he shall be attorned, whether he will or
ATTORN, Atturn.
Lat. attornare, not. Id. fol. 82. Honwgium contra volun
atturnare ; from Fr. attorne-r, to turn over, tatem hominis attornari non poterit ; hom

age cannot be attorned against the will of
In the vassal. Fleta, lib. 3, c. 16, § 36. At

or transfer; or tourner, to turn or exchange,

to give one thing in place of another.]

feudal law. To transfer or turn over to an tornare rem ; to attorn or turn over a thing,
other. VVhere a lord aliened his seigniory, as money and goods; i. e. to assign or ap
he might, with the consent of the tenant, propriate them to some particular use and
and in-some cases without, (velit nolit) at service. Kenn. Par. Ant. 283. Come”.
In old practice. To attorn ; to put in one’s
torn or transfer the homage and service of
the latter to the alienee or new lord. Bract. place; to appoint a substitute or attorney.
fol. 81 b, 82. In such case, he was some Pateat universie per presentes, quod ego,
times said to attorn or transfer the tenant A. de B., attornavi, et in loco meo constitui
himself, (attornare tenentem), and the tenant C. de D.; Know all men by these pre
was said to be attorned, (attornari, attorne sents, that I, A. of B., have attorned, and
put in my place C. of D. Reg. Orig. 172.
bitur.) Id. ibid. Id. fol. 169.
To consent to a transfer ; to transfer one’s Vobis prwcilsimus quod attornatum quem
self, or one’s services.—VVhere a tenant con

W. per literas suas patentes loco we at

sented to the grant or transfer of the seig tonare 1mluerit——recipiatis,' we command

niory, he was said to attorn (properly, to you that you receive the attorney whom
attorn himself) to the grantee ; that is, to IV. by his letters patent may choose to at
transfer his services to him, and agree to be

torn in his place.

Id. 172 b.

The words

“Sir, attoruare, attornavi, attornuvit, attornaverat,
I attorn to you by force of the said grant,” &c., are of constant occurrence in the forms

come his tenant.

2 Bl. Com. 288.

was the form of words by which this con
sent was usually expressed. Litt. sect. 551,
553, 554. This is the origin of the modern
practice of atlornment, (q. v.) See infra.
In modern law. To consent to the trans
fer of a rent or reversion. A tenant is said

‘ of letters of attorney, and writs dc attorne
to recipiendo, in the Register. Reg. Orig.
26—2 9.

ATTORNATIO. L. Lat. In old En lish
law.

An attornment.

Braet. fol. 79%.

ATTORNATUS, Att-urnatus. L. Lat.

to attorn, when he agrees to become the [from attornare, q. v.] In old English law.
tenant of the person to whom the reversion One who is attorned, (L. Fr. altourné), or
put in the place of another, (ad turnum al
has been granted. See Attornment.
In old practice. To put in one’s place; terius) ,' a substitute, (vicarius) ,' an attor

(160)

AT1‘
ney.

Spelman.

Attornatus vel procura

A'I‘T

tor of the ecclesiastical and admiralty courts,

tor; an attorney or procurator, (proctor.) the solicitor of courts of equity, and, in
Reg. ‘Orig. 25 b, 281. These were nearly many respects, to the procurator ad litem
or quite synonymous terms. Provisum est of the civil- law), whose office is to appear
quod qailibet liber homo—libere possil fa for the parties to actions and other judicial

- cerc attornatum suum, &c.; it is provided

proceedings, and to prosecute and defend

that every frceman—may freely make his
attorney, &c. Slat. Mnton, (20 Hen. III.)
e. 10. Fleta, lib. 2, c. 66, § 12. Reg.
Orig. 26 b. Altornati et apprenlicii ; at
torneys and apprentices. Fleta, lib. 2,
c. 87. Called, in old Scotch law, actorna
tus, (q. v.) See Attorney, Attorney at

them in their behalf, and whose authority
is derived either from a formal warrant of
attorney, or, which is the usual practice, a
more oral retainer. Attorneys are regard
ed as oﬁicers of the respective courts in

law, Atturnalus.

ATTORNE.

law.

'

L. Fr.

An attorney.

In old English

Britt. c. 126.

ATTORNER. L. Fr. In old English
law. To attorn or transfer. Que le seig
nioar passe attorner le homage ct le service
son lenaunt: that the lord may attorn the
homage and service of his tenant. Britt.
c. 68.

Si ascun tenaunt de son gree ne se

voille attorner a tener de autre seigniour ;
if any tenant of his own will, will not al
torn himself to hold of another lord. Id.
ibid. See Atlorn.
ATTORNEY, Alturney, Attourney. [L.
Lat. altornatus, atturnatus ,' L. Fr. attorné,

which they are admitted to practice, and
their business, as distinguished from that
of counsellors, is to carry on the practical
and more mechanical parts of suits, or such
proceedings as do not reguire to be con
ducted in open court. See ounsellor. This
distinction has been adopted from the Eng
lish practice, and where it is observed, at
torney is rcgarded as a name or title of de
gree as well as of oﬁice, to which persons
are usually admitted before taking that of
counsellor. In many of the United States,
however, no such distinction is observed, al

though both titles are retained in common
use. 1 Tidd’s Pr. 60——90. U. S. Digest,
Attorney and counsel.

Attorneys, on being admitted, take an

oath of oﬁice in open court. Hence it has
ner, to turn, put in the place of, substitute; been said, “an attorney means a sworn at
or tourn, a turn or change.-] One who is torney.” Pratt, C-. J. 11 Mod. 383.
atlarné, attourné ; from tourner, or atlour

substituted for another, (vicarius), or put

",,,‘* The term attorney (atturnatus) does

in his place or turn, (ad turnum, i. e. ad not appear in English law until the time of
vicem), to act for him, or manage his con Bracton, although it occurs in the Coustu
cerns.’'' One who manages the affairs of an mier of Normandy, (c. 65), a compilation
other by the direction or appointment of his of earlier date; whence Cowell reasonably
principal, (ad mandatum domini.) Spelman. infers it to be of Norman origin. Glanville
One who is appointed by another to do uses in its place sometimes the word mm
something in his place or stead. Termes tius, sometimes procurator, but most com
de la Lcy. Com. Dig. Attorney, A. One monly responsalis, (one who answers for
who is employed by another to do any act another.) Glanv. lib. 11. See Responsalis.
for his beneﬁt, or on his account."‘ Story Mr. Stephen supposes the oﬁice of a respon
an Agency, § 3. Called in old Scotch law, salis to have been in substance the same
aclornay. Slcene de Verb. Sign. voc. Ac with that of an attorney. Sleph. Pl. Ap
Bract-on, however, (whom
tornatus. The Spanish law uses the very pcndix, note
expressive term personero, (q. v.) Cowell Fleta copies,) expressly says that there was
writes the word allurney, after the atlu.r a great diferenee between them, (est dif
ferentia magna inter responsalcm et alterna
natus of Spelman.
Attorneys are either public or private; tum), and enumerates various acts which
or, as they are more commonly distin an attorney could do, and which aresponsal
guished, altorncys at law, and attorneys in could not. Bract. fol. 212 b. And see
Id. fol. 349 b. Fleta, lib. 4, c. 6, § 7.
fact. See infra.
ATTORNEY AT LAW. [L. Lat. at Id. lib. 6, c. 11, § 6. In the Regiam Ma
tornatus or atlurnatus, procurator, respon jestatem, the wordis written actornatus.
salis, qq. v.] In practice. One who is put Lib. 4, e. si quis defendcns, 46.
in the place, stead, or turn of another, to
The person by whom an attorney was
manage his matters of law. 3 Bl. Com. 25. appointed, and for whom he acted, was
A public attorney, (answering to the proc called his master or lord, (Lat. dominus,

ATT
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Fr. seigniour.) Perkins, ch. 3, s. 188, 189. and opinion upon questions of law, when
Attornatusfere in omnibus personam domini required by the President, or the heads of
representat ,' an attorney represents the per the departments.
Act of Congress, Sep
son of his master in almost all respects. tember 24, I789, § 35. 1 11'ent’s Com. 308.
Bract. fol. 342. General attorne pail tant. Each of the states has also its attorney
que son seigniour puit ,' a general attorney general, whose duties are deﬁned by its
may do as much as his lord may. Britt. own laws. See U. S. Digest, Attorney
c. 46. Un attorney dit que son master and Counsel.
avoit recover ,' an attorney said that his ' ATTORNEY GENERAL. [L. Fr. at
master had recovered. Yearb. T. 1 Edw. torne yeneral ,' L. Lat. attornatus generalia]
III. 10. II. 3 Edw. III. 9. Le defendant, In old practice. A general attorney ; one
fuit attorney de son master per son com who was authorized to appear in all suits
rnandemcnt.
'eilw. 50 b. See Dominus, \ and causes, and in all courts; or in all suits
Apprmticius ad Iegem.
: at a particular circuit, or for a speciﬁed pe
ATTORNEY AT LARGE. In old prae- 7 riod oftime.’* Rey. Orig. 20-22. These
tice. An attorney who practiced in all the were made either by the king’s letters pat
courts.‘ Cowell.
l ent, or by appointment of the people, (par
ATTORNEY IN FACT. [L. Lat. pro-5 constitucions dc gents) before the justices in
curator, vieariua] A private attorney an-’, eyre. Britt. e. 126. See Id. c. 46. An
thorized by another to act in his place and , attorney special, on the other hand, was one
stead, either for some particular purpose,' who was employed in one or more causes
as to do a particular act, (in factu1n,) or for ' particularly speciﬁed, or one who belonged
the transaction of business in general, not to a particular court. Cowell.
of a legal character. This authority is con- = ATTORNMENT. [L. Lat. attornamen
letter
ferred of
by an
attorney,
instrument
or more
in writing,
commonly
called a 1 tum, attornat-io ; L. Fr. attoumanca] In
feudal and old English law.

A turning over,

power of attorney, (qq. v.) Bac. Abr. At-;
torney. Story on Agency,§ 25. The word, i
in its most general sense, includes all agents ‘
employed in any business, or to do any act
or acts in pais for another. Id. ibid.

or transfer by a lord, of the services of his
tenant to the
tee of his seigniory. A
transfer by the tenant, of his services to the
grantee, or new lord; a tenant's consent to
a transfer of lands by his lord; or his ac
ATI‘ORl\'EY GENERAL. A law oﬁi knowledgment or acceptance of the grantee
cer of state in England and the United as his lord, in place of the former lord.*
States; the attorney of the King or Queen, See Attorn, Attornare.
(attornatua regis, or regime ;) the attorney
In English law. An agreement of a ten
of the government or state.
ant to the grant of a seigniory, [i. e. to be
In England, the attorney general is ap come tenant to a new lord of the seigniory,]
pointed by letters patent, and selected from or of a rent; or the agreement of a donee
the queen’s counsel. He is the only legal in tail, or tenant for life, or years, to a grant
representative of the crown in the courts, of a reversion or of a remainder, made to
and his duties are to exhibit informations, another, P. e. to become connected with him
to prosecute for the crown in criminal mat in the re ation of landlord and tenant of the
ters, to conduct proceedings in the exche tenement.] Shep. Touch. (by Preston), 253.
quer in revenue causes, and generally to, C0. Litt. 309. Attornment might be by
appear and act in all legal proceedings, and ‘ words alone, as by saying to the grantee,
in all courts where the interests of the “I agree to the grant 1nade to you,” or
crown are in question.
IV/zarton’s Let. “I am well content with the grant made to
P. Cg/clopredia. 3 Bl. Com. 27. 4 Burr. you ;” but the most common attornment
2570.
Tomlins. The title of attorney was to say, “Sir, I attorn to you by force
general is ﬁrst mentioned in England in the of the said grant,” or, “I become your
eleventh year of Edward IV. 4 Reeves’ tenan ;” or it might be in writing to the
same effect; or it might be by delivering
Hist. Eng. Law, 122.

The Attorney General of the United to the grantee a penny, or a half penny, or
States is appointed by the President, and a farthing, by way of attornment. Litl.
his oﬂice is, (besides special and incidental sects. 551, 553, 554.

00. Li”. 309 b.

duties,) to prosecute and conduct all suits Attornment continued to be a necessary
in the Supreme Court in which the United ceremony in the transfer of estates, until
States are concerned, and to give his advice dispensed with by the statutes of 4 and 5
V01. I.
11
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Anne, c. 16, and 11 Geo. II. c. 19. 2 Bl. tricky plcader, or practitioner.
Cic. dc
Com. 290. 1 Steph. Com. 434—436, 475. Orat. i. 55.
In the United States, attornment may
AUCTIO. Lat. [lfrom augere, to in
be considered as abolished. 4 I(ent’s Com. creasc.] In the civil aw. An auction; a
490, 491. The term, however, continues to public sale. Dig. 41. 4. 2. 8, 9. Brissonius.
be applied to the acts ‘of tenants, in some
AUCTION. [from Lat. auctio, from
what of its ancient signiﬁcation.

augere, to increase]

See At

A public sale, where

the parties desiring to purchase bid upon

torn.

AITOURNANCE. L. Fr. Attornment. each other, that is, successively offer an in
Kelkam.
creasing price; the sale being to the high
ATTRAIRE, Attrer. L. Fr. To draw est bidder.’* From the circumstance of

to.

Ifelham.
the bids being repeated aloud by the sales
ATTURNATUS. L. Lat. In old Eng man or auctioneer, it has been sometimes
lish law. An attorney. One who man termed a sale “by outcry.” Babington on
ages the affairs of another, by the direction Auctions, 3. Both the term auction, and
of his principal. One who, being put in the the mode of sale itself, are of Roman origin.
place of another, conducts his mastcr’s Id. 1—3. See Auctio, Subhastatio.
causes in court, and answers in his name.
AUCTIONARIUS, Auarionarius.
L.
Otherwise called procurator, responsalis, Lat. In old English law. A seller, regrat
nuntius, missus. Properly, a substitute, ' er or retailer. Auarionarii et aurionatrices
(vicarius,) from Fr. tourner, to turn, to cx- , panis, cervisiaz, et aliarum rerum ; retailers
change, to give one thing in place of (male and female) of bread, ale and other
another. Spelman. Sec Attornatus.
‘ things. Cowell. Placit. Part. 18 Edw. I.
ATTURNATUS GENERALIS. L. Lat. ,\ cited ibid.

Attorney general.

Vaugh. 53.

‘

A broker; one who bought as well as

ATI‘URNE.
L. Fr. An attorney. a sold. Spelman, voc. Auctionarii. Auction
Britt. c. 126. See Attorne.
arius qui emit; an auctioneer who buys.
ATTURNER. L. Fr. To attorn. Litt. Gloss. Isodori, cited ibid.
sects. 553, 554.

ATTURNEY.

A broker, or person who loaned money.

An old form of attorney, i Gregor. Mag. Registr. lib. 1, epist. 42, cited
ibid.
(q. v.) used by Cowcll.
ATYA. L. Lat. In old English law.
An auctioneer, in the modern sense.
Spelman, ubi sup. See Auctioneer.
Hatred. Bract. fol. 123. See Atia.
AU. L. Fr. At. Au pluis ; at most.
AUCTIONEER. [from L. Lat. auction
L. Fr. Dict. Autemps; at the time. Id. arius, (q. v.); Lat. propola.] One who
To. Au quel ,' to whom, or which. Id. conducts an auction or public sale."‘ Spel
For. Au aumone ; for alms. Id.
man, voc. Auctionarii. A person who is
Until. Au ceo temps; until this time. authorized to sell goods or merchandise at
public auction or sale, for a recompense, or
Id
AUBAINE, Aubaignc. Fr. See Droit (as it is commonly called,) a commission.
d’aubaine.
Story on Agency, § 27. An auctioneer dif
AU BESOIN. Fr. [In case of need; fers from a broker in being authorized only
“ au besoin, chez Jl[essrs.——<1— ;" “in case of to sell, and that at public auction. Id. ibid.
need, apply to Messrs.—at-—.”] In French 2 II. Bl. 555. Formerly, however, auc
law. I/I ords used in the direction of bills tioneers had power to buy as well as sell,
of exchange, pointing out certain persons and were indeed called brokers. Auction
who, in case of a refusal or failure of the arii, quos Angli brokers dtcimus ,' auction
drawce, are to be applied to, that they may eers, whom we English call brokers. Spel
honor and pay the bill, in the nature of an man, voc. Auctionarii. 2 H. Bl. ub. sup.
acceptance supra protest. Story on Bills, See Auctionarius.
AUCTOR, Auctour. L. Fr. [from Lat.
§ 65. The same words are also used in
actor, q. v.] A laintiff. Ifcllzam.
endorsements. Id. 216.
AUCEPS SYLLABARUM. Lat. A
AU(.‘-TOR.
at. In the civil law. One
catcher of syllables. One who takes (or: from whom some right passes to another;
offers to take) advantage of triﬂing verbal an author or source of right or title; as a
inaccuracies, watching or lying at catch for vendor, grantor, assignor, dzc."‘ .Br1'-ssom'u.s.
the mistakes of others, like a fowler or bird
One by whose authority any thing is
catcher, (auceps) ; a catching, captions, { done; aprineipal. Id.
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v.]

AUG

AUCTORITAS. Lat. [from auctor, q. the facts. 3 Bl. Corn. 406. 3 Staph. Com.
In the civil law. Authority. See 641, note
Eyre, C. J. 1 Boa. db Pul.

Brissonius.

In old European law.

428.

A diploma, or

AUDITOR. Lat. and Eng. [from audire,
royal charter. A word frequently used by to hear.] An oﬁicer, or person whose busi
Gregory of Tours and later writers. Spel ness is to examine and verify the accounts
man.
of persons entrusted with money. A per
AUCTORIZARE. L. Lat. In old Eng son appointed to examine a particular ac
lish law. To authorize. Auctorizati ,' au count, aud state or certify the result; in
thorized. Fleta, lib. 6, c. 10, § 29.
doing which, he is said to audit the account.
AUCUN, Aucon, Augune, Acone, Akzme. Literally, a hearer, (from Lat. audire, to
L. Fr. Some; some one. L. Fr. Dict. hear) ;‘* so called, probably, from the an
Kelham. Aucune foits; sometimes. L. cient practice of delivering accounts vivd
Fr. Diet. Aucunement; somewhat. Id. voce. Brande.
AUCUPIUM.
Lat. [from auceps, a
In English law. An oﬁicer or agent of
fowler.] In old English law. A catching the crown, or of a private individual, or
at; the taking advantage of, or laying’ corporation, who examines periodically the
stress upon trivial mistakes,_ or oversi hts. , accounts of under oﬁicers, tenants, stewards
Intupia rerborum aunt ]llllltO imhgna. . or bailiffs, and reports the state of their
Catchings at words are unworthy of a judge. accounts to his principal. P. Cyclopwdia.
H06. 343. See Auceps sgllabarum. Au The auditors of the exchcquer were oﬁicers
cupatio is used in the civil law. Cod. 2. 58.1. appointed to take the accounts of receivers
AUDIENCE COURT. (L. Lat. curia of the public revenues. Their duties are
audientiw Cantuariensia]
n English ec now performed by a board of commission
clesiastical law. A court belonging to the ers. Brande.
Archbishop of Canterbury, of equal author
In American law. An oﬁicer of the
ity with the Arches court, though inferior treasury of the United States, whose duty
both in dignity and antiquity. Termes dc , is to examine the accounts of oﬁicers who

la Leg. Wharton’: Les.
AUDITA QUERELA.

ing heard the complaint)

L. Lat.

(Hav

In practice.

A

have received and disbursed public moneys
by lawful authorit_v.
Acts of Congress,
March 3, 1817, scss. 2, c. 45; February

writ which lies for a defendant
inst whom 24, 1819, sess. 2, c. 43.
In practice. A person (usually several
judgment is recovered, and w 10 is there
fore in danger of execution, or perhaps in persons) appointed by the court in actions
execution, whereby he may be relieved, of account, to take the accounts of the
upon showing good matter of discharge, parties. 8 Bl. Com. 163. 1 Story’-s Eq.
447, 448. Sec Account.
which has happened since the judgment; Jar.
AUDITORES COMPOTI. L. Lat. In
as if the plaintiff has given him a general
release, or if the defendant has paid the old English law. Auditors of account. Stat.
debt to the plaintiff, without procuring sat Westm. 2, c. 11. Fleta, lib. 2, c. 70, §l3.
isfaction to be entered on the record. In Auditorcs compotorum. Id. lib. 2, c. 88.
AUDITUS. L. Lat. [from audirc, to
these and the like cases, an audita querela
lies in the nature of a bill in equity. It is hear.] -In old pleading and practice. Hear
a writ, directed to the court in which the ing. In auditu qaamplurimorum; in the
judgment is recovered, stating that the com- ' hearing of very many. T. Ragm. 196.
Oyer, (which was ancicntly an actual
plaint of the defendant has been heard,
(audita querela defendentis,) and after set hearing.) Et pctunt auditum scripti prac
ting out the matter of the complaint, it en dicti, et eis legitur in has verba; and they
joins the court to call the parties before pray oycr of the said writing, and it is read
them, and having heard their allegations to them in these words. Hob. 19 a. 2 La].
and proofs, to cause justice to be done be- ' Ragm. 1540. Si querens petal auditum;
tween them. 3Bl. Com. 405. Reg. Orig. if the plaintiff (pray oyer. Stat. Westm.
114, 149. Reg. Jud. Appendix, 14, 15. 2 c. 39. Sec z/er.
F. N. B. 102, II. Bac. Abr. Audita ’AUGi\1E-NTATION. In old English
quercla. Com. Dig.h. t. U. S. Digest, h. t. law. The name of a court erected in the
This writ is now rarely used, the object . twenty-seventh year of King Henry VIII.
of it being, in most cases, attainable by for the purpose of protecting the king’s in
motion to the court, founded on afﬁdavit of terests, in relation to the proﬁts of sup
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pressed religious houses and their lands, 37, 38.

1 Rm-cs’ Hist. Eng. Law, 48. The

given him by act of parliament of the same Aula Regis was afterwards broken up into
year. So called from the augmentation of several courts, as the King’s Bench, the
the revenues of the crown, derived from Common Bench, Chancery, and Exchequer,
the su pression of such houses.‘Ir Termes (qq . v.) 3 Bl. Com. 39.
de la 3/. The court was dissolved in the ‘ AULM, Aume. L. Fr. Soul. Kelham.
reign of Queen Mary, but the oﬂicc of aug See Alm.
AULNAGE. See Alnage.
mentation remained long after. Id. Cowell.
AULNAGER. See Alnagcr.
AUGUSTA. Lat. In the Roman law.
AUMONE. L. Fr. Alms; another
The title of the wife of the emperor,
(Augustus ,') corresponding with queen form of al-moin or almoign. Tener [tcnm-]
consort in English law. 1 Bl. Com. 218. en aumone; tenure in ahns. Britt. c. 66.
Dig. 1. 3. 31. Id. 31. 57. Id. 49. 14. 6. 1. Fraunche aumone ,' frank almoin; free
Cod. 6. 22. 7. It was ﬁrst given to Livia, alms. Id. ibid.
AUNCEL ‘WEIGHT. [quasi hand-sale
the wife of Augustus, but ﬁnally became a
common title of the mother, wife, sister or

weight]

In English law.

An ancient

daughter of an emperor. Tacit. Annal. i. mode of weighing, described 1) Cowell as
ugin , or
8. P. Cyclopwdia. Augusta lcgibus soluta “a kind of weight with scales

non est ; the empress or queen is not privi books fastened to each end of a staff, w ich
leged or exempted from subjection tothe a man, lifting up upon his foreﬁnger or
hand, discerneth the quality or diﬂ'erence
laws. 1 Bl. Com. 219. Dig. 1. 3. 31.
AULA, Haula, Halla. L. Lat. In old between the weight and the thing weighed.”
Englishlaw. A hall, or court; the court of a Being liable to great deceit, it was pro
baron, or manor; a court baron. Spelman. hibited by several statutes, and the even
Ahall, or chief mansion house; the usual
appendage of amanor. Domesday. IV/tishaw.
The hall of a house, in the modern sense.
Reg. Jud. 13 b. Facio tibi aulam, at tu
facias mihi camcram ; I make you a hall,

in consideration of your making Inc a
chamber. Bract. fol. 19. Dividatur aula
21 camera. -Fleta, lib. 5, c. 9, § 18.
AULA REGIS, or REGIA. Lat. The
king’s hall, or palace; sometimes called
curia regia, the king’s court. A court
established by William the Conqueror in
his own hall or palace. It was the su
preme court of the kingdom, and was com

posed of the king’s great oﬁicers of state,
resident in his palace, and usually attend
ant on his person; such as the lord high
constable, and lord maresehal, the lord h' h
steward, and lord great chamberlain, the
steward of the household, the lord chan

cellor, and the lord high treasurer. These
high officers were assisted by certain per
sons learned in the laws, who were called
the king‘sjusticiars, or justices, and by the
greater barons of parliament, all of whom
had a seat in the aula rcgia, and formed a \
kind of court of appeal, or rather of ad
' vice in matters of great moment and diﬁi

balance commanded. Stat. 25 Edw. III.
st. 5, c. 9. Stat. 34 Edw. III. e. 5. Slat.
8 Hon. Y I. c. 4. It continued in use, how
ever, in various parts of England, until

ﬁnally abolished by statute 22 Car. II. c, ult.
Cowell. It has been thoughtto have resem
bled the modem stiltiards. lVhar!on’s Lea.
AUNCESTRE. L. Fr. Ancestor; an
ancestor. Britt. c. 70.
AUNCIE-N, Auncimnes. L. Fr. An
cient. Auncicnnes dcmeg/nos ,' ancient de
mesnes. Britt. c. 66.
AUNCIATUS. L.Lat. Ancient. C'harta
aunciata, et libertas anterior; an ancient
charter, and privilege of older date. Bract.
fol. 57 b.
AUNZ, Amztz. L. Fr. Years. Kclkam.
AUREL, Auril, Avril, Aurilleuz. L. Fr.
April. Kelham.
AURICULARUM SCISSIO. L. Lat.
In old English law. Cutting or cropping
of the ears. Flcta, lib. 1, c. 38, § 10.
AURIFODINA. Lat.
In civil and
old English law. A gold mine. Dig. 3.
4. 1. r. Bract. fol. 222 b.
A RUM. Lat. In the civil law. Gold.
Dig. 34. 2.

Id. 34. 2. 19, 2'7, 32.

AURUM IKEGINJI. Lat. In old Eng

culty.

The presiding oﬂicer of this court. lish law. Queen's gold. illennin Smcc.
was called the chief justiciar or justiciary M. 5 Edw. 1. Id. 6 Edw. I. 1 Bl. Com.

ofall England, $capilalis orsummusjustitia

219, 220.

1-[us Iotius Angﬁz.)

AUSINT, Ausinc, Aussin, Ausoya,
Ausieu. L. Fr. Also; in this manner.

Brad. lib. 3, tract. 1, ,

" ‘F2, fol. 105 b. Fleta, lib. 2, cc. 2, 3.

t‘. 4 ,

(iilb. Hist. C. Pleas, Introd. 18. 3 Bl. Com. Kelham.

See Queen-_I/old.
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AUSSI, Ann’, Avisri. L. Fr. Also. L. 73, c. 2. Civ. Code of Louisiana, art.
Fr. Diet. Litt. sect. 95.
2231.
AUSTREGJE. L. Lat. In old Ger
AUTHENTICATE. In the law of evi
man law. Arbitcrs appointed to determine denee. To ive legal authority to an act,
controversies, for the purpose of restraining record, or ot 1er written instrument, so as
the practice of private war so prevalent I to render it admissible in evidence, by cer
during the middle ages. 1 Rob. Charles ' tain prescribed formalities of attestation
V. Appendix, note xlii.
,and certiﬁcation, usually under seal. The
AL STURCUS. L. Lat. In old Eng . acts of the legislatures of the several states
lish law. A gos-liawk. Cowell. Aeriie lot’ the Union are authenticated by having
mutarcorum ; eyries of Ir_{os-hawlrs. Flcla, lthe seals of their respective states aﬂixed
unae4L§1
'
thereto. Act of Congress, May 26, 1790,
AUT. Lat. In the civil law. Or. sess. 2, ch. 11. See Act of March 27,
Held, in certain cases, to have the sense of 1804, sess. 1, ch. 26.
et, (and) Quum dicimus quod dedi nor
AUTHENTICATION. In the law of
donavi, utraque continemua ; when we say evidence. The act or mode of giving legal
“quad dedi ant do1¢am',” we include both. authority to a statute, record, or other
Dig. 50. 16. 53. This was under the rule written instrument, or a certiﬁed copy
dixjunclc pro conjunctis accipiantur. Id. thereof, so as to render it legally admissi
ibid. By the Code, the word aut, in wills, ble in evidence. See Authenticate.
was expressly required to be construed et,
AUTIIENTICS. [Lat Authenticta] In
in the cases mentioned. Cod. 6. 38. 4.
the civil law. A Latin translation of the
In old leading. Or. Ant ea circiter ; novels of Justinian by an anonymous author;
or therea outs. Towns. Pl. 18. For the so called because the Novels were translated
use of cut in connection with vol, cm and entire, in order to distinguish it from the
rive, see Id. 25.
epitome made by Julian; Epitome 1Voz'el
AUTANT. L. Fr. As much; so much ; larum, or Juliani.) 1 Mac eld. Civil Law
like as. L. Fr. Diet.
60, § 72, note
It is now termed the
AUTER, Autre. L. Fr. Another; other. . zversio vulgata. (common version), and was
Litt. sect. 39. Auters; others. Id. sect. called by the glossators, Corpus authenti
38. See infra.
cum. Id. ibid. note
Extracts from the ovels, inserted by the
AUTER ACTION PENDANT. L. Fr.
In pleading. Another action pending. A I glossators in the Code and Institutes. Id.
species of plea in abatement. 1 Chill. Pl. 67, § 81.

454. See Fleta, lib. 2, c. 61, § 12.
AUTER DROIT. L. Fr. Another right;
auother's ri ht. Sec En auter droit.
AUTER EXT. L. Fr. Otherwise.
'n'r|-zzormoaz, ’Alr:,'o6¢¢.-m Gr. [from A-m,
himself, and l§anai.:, power.% In the civil law.
One who has the control 0 his own actions,
(Lat mi juris, was potcstatis ;) independ

AUTHENTICUM.

Lat.

In the civil

I law. An original instrument or writing;
' the original of a will or other instrument,

as distinguished from a copy.
2.

Dig. 22. 4.

Id. 29. 3. 12.

AUTHENTICUS. Lat. In the civil
law. Original. Dig. 10. 2. 4. 3.
AUTHORITIES.

In practice.

Cita

ent; not under the power of another. Nov. tions of, or references to statutes, adjudged
118, c. 1.

See Suijuris.

AUTHENTIC. Genuine; of authority;

cases, and the opinions of te.\'t-writers,
made on the argument of causes or ques

emanating from the proper source; vested tions bcfore a court, as grounds of the
with all due formalities, and legally attest points or pro ositions contended for.
AUTHOR TY. [Lat. auctoritaa] Dele
ed; entitled to faith or credit; that may
be received and relied on as evidence. See gated power, as that of an agent or attor
ney.‘ Power delegated by a principal to
-1uth.-enticum-.
AUTHENTIC ACT. In the civil law. his agent or attorney. Story on Agency, § 3.

An act received by a public otﬁcer, with

AUTO ACORDADO. Span. In Span

the requisite solemnities. Poth. Obl. part ish colonial law. An order emanating from
4, ch. 1, sect. 1, § 1. An act (or deed) some superior tribunal, promulgated in the
executed before a public notary or other name and by the authority of the sovereign.
authorized oﬂicer; or which is attested by Schmidt’s Civ. Law, 93.
uroxrarnr,
a public seal; or certiﬁed as being a copy
of a public register. Cod. 4. 21. 17. Nov. law. Emperor.

Avrolqllinup.

Gr. In the civil

A title given to Justinian
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in several of his Novels; as the ﬁrst, ﬁfth,
seventh, tenth, twelfth, thirteenth, four
teenth, and others.
AUTRE, Autry, Autri, Altre, Auter. L.
Fr. Other; another. Britt. c. 54. Kel
ham. See Auter.

AUTREFOIS,

Autrqfoils, Auterfoilz,

Autrefez. L. Fr. At another time; for
merly; before; heretofore. See infra.
AUTREFOIS ACQUIT. L. Fr. (For

merly acqhittcd.) In criminal law. A plea

AVA

AUXILIUM. Lat. In feudal and old
English law. Aid; a kind of tribute paid
by the vassnl to his lord, being one of the
‘ incidents of the tenure by knight’s service.
Spelman. See Aid. Aurilia ad ﬁlium
prirrzogenitum militevn faciendum, 2/el ad
ﬁliam primogenitam maritandam; aids to
l make the eldest son a knight, or to marry
the eldest daughter. Bract. fol. 36 b.
A subsidy or tallage paid to the king.
Spelman. Gowcll.

bya criminal to an indictment, that he has
In old practice. Aid or help to defend
been formerly acquitted on an indictment a suit. Auzilium petere; to pray aid.
for the same offence. It being a maxim of Gowell. See Aid.
the common law, that no man is to be
Aid or hel to commit a crime. Flela,
brought into jeopardy more than once for lib. 1, c. 31, £8. See Aid.
thc same offence, it is allowed as a consc-I‘
AUXIONARIUS. See Auctionariua.
guence, that when a man is once fairly
AUXY. L. Fr. As; so. A~ua:yptei~n
ound not guilty upon any indictment or ment; as fully. Artie. sup. Glzart. c. 1.
other pi-osecution, before any court having Aury sovent que; as often as. Lltt. séct.
competent jurisdiction of the offence, he 430. Auzy icy/; so here. Ycarb. P. 7
may plead such acquittal in bar of any sub i Hen. VI. 22.
sequent accusation for the same crime. 4
AVAIL, Aral. L. Fr. Downwards;
Gh-itt. Bl. Gom. 335, and notes. 4 Steph. down; below. The opposite of amount,
Gom. 404, and note
1 Ghitt. Grim. (q. v.) See Avalcr.
Law, 452—460. 1 Russell on Grimes, 831.
AVAIL OF MARRIAGE. In Scotch
Wkartoris Am. Grim. Law, 136-146. law. Value of marriage. Bell's Diet.
U. S. Digest, Autrcfois acquit, and Autrc , Skene de Verb. Siyn. voc. Maritagium
hwrcdis. See Valor maritagii.
fois convict.
AUTREFOIS CONVICT. L.Fr. (For
AVAILE. L. Fr. Advantage; beneﬁt
merly convicted.) In criminal law. A or proﬁt. Kelham.
plea by a criminal in bar to an indictment,
AVAILS. Proﬁts; Iyproceeds; the pro
Cash or securi
that he has been formerly convicted of the ceeds of property sold.
same identical crime. 4 Ghitt. Bl. Gm. ties, the representative of money. Gardi
336. 4 Staph. Gom. 404. 1 Gkitt. Grim. ner, J. 3 Gomstoclds R. 278. Sometimes
Law, 462. See Autre/"ois acquit.
applied to a residue of property not already
AUTREFOIS ATTAINT. L. Fr. (For disposed of. Pratt, J. Id. 282.
merly attainted.) In English criminal law.
AVAL. L. Fr. Down; below; at the
A plea of former attaindcr, in bar to an bottom. Va aval la rue; goes down the
indictment. 4 Bl. Com. 336. 4 Stepk. street. Kelham.
Gom. 405, 6.
AVAL. Fr. [L. Lat. cwallum.] In
AUTRE, or AUTER VIE. L. Fr. An French law. The guaranty of a bill of ex
other’s life. A person holding an estate for change; so called because usually placed
or during the life of another is called a te at the foot or bottom (a val) of the bill.
nant pur autre vie, or par terme d’auter Story on Bills,
454, 394.
vie. Litt. sect. 56. 2 Bl. Gem. 120.
AVALER, Avaller. L. Fr. To descend
AUTRESI BIEN. L. Fr. As well as; or go down. 1-lvalaunt; descending. Kel
likewise. Kelltam.
lzam. Amountaunt et m'ent avalaunt; as
As if. cending and not descending. Britt. c. 70.
AUTRESI COME. L. Fr.
To lower, or bring down. A-vale ; low
Kclkam.
AUTRESINT. L. Fr. Likewise. Kelham. ered. Id. c. 63.
AUVER, Auvere. L. Fr. To have.
AVANT,Avaunt. L. Fr. Before. Avant
res hcurcs ; heretofore. Artie. sup Ghart.
Kelham.
AUXI, Auxy, Aussi, Avissi. L. Fr. Al pr. De cy en avant ; from now henceforth.
so; so. Litt. sects. 5, 95. Kelham. See Id. c. 1. De avant ; before. En avant ,'
henceforward. Issint azvant; so on. L.
Aux;/, Aussi.
AUXIBIEN, Au.r_1/bim. L. Fr. As Fr.D2'ct. Kelham. Avant dit,avauntdit,
avantdit, avandit, avandits; before said,
welL Litt. sect. 200.
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aforesaid. Litt. sects. 19, 21, et paasim. ﬁre. Britt. c. 7. Britten makcsadistinction
Auaunt dites. Conf. Chartar. 25 Edw. I. between aventure and mesaventure, (q. v.)
AVENTUROUS. L. Fr. Casual; eon
AVANTAGIUM. L. Lat. In old re
cords. Advantage; proﬁt. Cum omnibus tingent. Kelham.
AVER.
Fr. averrer ; L. Lat. veriﬁ
am’: utilitatibus ac avantagiis inde provem'
mtibus; with all its proﬁts and advantages care.] In pleading. To make a positive
thereof issuing. Regist. Ecol. Christi. Can statement of fact, in opposition to argu
ment or inference. See Averment.
tuar. cited in Cowell.
In old pleading. To avouch or verify.
AVANTURE. L. Fr. Chance; haz
ard; mischance. D’avcnture; pcrchance; Litt. sect. 691. C0. Litt. 362 b. To
rhaps. Kelkam. En qvanture ; for fear; make or prove true ; to make good or jus
est there should be occasion for. Id. See tify a plea. See Averer, Verify.
Aventure, Grosse avanturc.

To offer to verify, or make good. Cowell.

AVER, Avere, Averre, Aveir, Avoer,
AVARIA. L. Lat. In maritime law.
Average, or contribution. Loccen. de Jur. Auver, Auvere. L. Fr. To have. Kelham.
Avomus; we have. D3/er, l1‘b. Avomps.
Mar. lib. 2, c. B.
AVARIE. Fr. In maritime law. Ave Kelltam. Avums. Conf. Chart. 25 Edw.
I. Avium; we had. Avietz; you have.
rage. Ord. Mar. liv. 3, tit. 7.
AVAUNT. L. Fr. Before; forthcoming. Avans ; having. Ifelham. L. Fr. Dict.
Kelham. Avaunt meg/n; beforehand. Id. Averioms ; shall have. Ifelham. Amr
Plus avaunt; more fully. Id. Quit soint roit ; would have. Id.
avaunt ; that they are proceeding on the
AVER. 0. Eng. and Fr.
. Fr. aveir,
business. Id. See Avant.
aver; L. Lat. averium,a-verumf A working
A"EER. L. Fr. To avow; to acknow beast; a horse or bullock. Cowell, voc.
ledge. Kelham.
Averia. Spelman voc. Avera. LL. Gut.
AVEIGl\'ER,/lvener. L. Fr. To come, Cong. l. 7. See Avers.
or become‘, to happen. Si cas aveiyne;
AVER ET TENER. L. Fr. In old
if the case happen. Britt. c. 75. Ou conveyancing. To have and to hold.
Paventure serra avenue; where the acci Formal words, corresponding with the L.
dent shall have happened. Id. 0. 1.
Lat. habendum et tenendum, (q. v.) The
AVEIR. L. Fr. LL. Lat. averimn, q. v.] clause containing these words was called
“the aver et tencr,” sometimes, “ le avir et
A beast; cattle. L . Gal. Conq. 6,29.
tenir.” Yearb. M. 8 Edw. III. 16, arg.
Goods. Id. 31.
AVENA. Lat. Oats. Fleta, lib. 2, c.20.
AVERA. L. Lat. [from Fr. ouvre, our
AVENAGE. [L. Lat. avenayium; from rage, labor, work.l] In old English law. A
Lat. avena, oats] In old English law. A day’s work of a p oughrnan; a kind of cus
certain quantity of oats paid to a landlord tomary serviee rendered by the king’s te
in lieu of some other duties; or as a rent nants within the demesne lands of the
from the tenant. Uowell. A rent paid crown. Domesday. Spelman. Uowell.
AVERAGE. [L. Lat. averagium ; Fr.
in oats.
AVENAGIUM. L. Lat. A tribute of avarie; Germ. Ignhrriz; Dl1tCl1,Hh:1'i:; Lat.
oats paid by tenants to their lords in cer contributio.] In maritime law. Loss or
tain parts of France. Spelman.
damage accidentally happening to mer
AVENANT, Aveignaunt. L. Fr. [from chandise on board a vessel, or to the vessel
avener, q. v.] Value; price. Kelham. That itself, (dommage fortuit qui arrive a la.
marchandise ou au navire.
Cusareyis,
which a thing comes to.
disc. 45, n. 15. Scacca. de Commercio, § 2,
Material. Id.
AVENANTEMENT, Avenaument. L. gl. 5, n. 58, p. 340. Emerig. Tr. dea Ass.
Fr. Answerably; 1gropcrly. Kelharn.
ch. 12, sect. 39. 0rd. Mar. liv. 3, tit. 7,
AVENER. L. r. To come, or be art. 1.——Damage happening to merchan
come; to happen. L. Fr. Diet. Kelham. dise in the course of transportation, (detri
mentum guod vehendis mercibus accidit.)
To come to; to amount to. Id.
To come at; to get possession of. Id. Spelman, voc. Averagium. This is an
AVENTURE, Aventera. L. Fr. [from ancient sense of the term.
Contribution made by all the parties
aeener, to happen.] A mischance or acci
dent by which the death of a man is occa concerned in a sea-adventure, to make
sioned without felony; as by some sudden good a speciﬁc loss or expense voluntarily
illness, by falling into the water, or into the sustained or incurred by some or one of
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them, for the beneﬁt of all. Abbott on a medium or mean proportion in any Eu
Ship. 473. Stcvcns on Av. 58. Locccnius ! ropean language except the English. Ste
de Jar. Mar. lib. 2, c. 8. 1 Story’; Eq. vens on Av. 96, note
VVebstcr con
' Jur. § 490. Story on Bailm. § 583. siders this sensc as derived from the prac
Sometimes called general average, to dis tice of maritime contribution. Emcrigon
tinguish it from special or particular aver thinks that the true etymology has not yet
age, and sometimes by the name of gross been discovered, and probably never will
average, to distinguish it from customary be. Tr. dos Assurances, ch. 12, sect. 39,
average mentioned in bills of lading, which § 4; quoting jllarquardua, lib. 3, c. 4,

last species is sometimes called also pettg

n. 4.

average. Abbott on Skip. 473, 474. Sir
William Scott, (The Copenhagen,) 1 Rob.
Adm. R. 293. Lord Mansﬁeld, C. J. 3
Barr. 1555. See General average, Par
ticular average, Gross average.

AVERAGE LOSS. In maritime law.
A partial loss of goods or vessels insured,
for which the insurers are bound to com

Contribution. sccms to be the

revailing

modern sense of this word. In a ate Penn
sylvania case, however, (Nimick v. Holmes,
25 Penn. St. R. 366, 371,) Lowric, J. rc
vcrtcd to the more ancient signiﬁcation,
and deﬁned average to mean “ship-dam'
age, and not contribution, as is plain when

we speak of particular average.” But the
term particular average has been con

demned by Lord Tcnterden, as “a very
incorrect expression.” Abbott on Ship.
478. In the French Ordonnance of the

Marine, the subject of average is so arated
from that of jettison and contri ution.
Sec supra. Emerigon mentions three senses
in which the word was used; damage sus
tained, (lc dommagc soufert ;) the payment
of a right, tax or duty, (le payment d’un
droit ;) and contribution to a common loss,
(Ia contribution d’une dépense commune.)
Tr. des Ass. ch. 12, sect-. 39,§ 4.

pensate the insured in the proportion which
the loss bears to the who e insurance. 2
Steph. Com. 178.
AVERAGE, PEITY. See Pettg Ave
rage.
AVERAGE. [L. Lat. averagium, from
avera, or averia, qq. v. 0. Se. araga] In
old English law. A service by horse or
carriage, anciently due by a tenant to his
lord. Cowell. A labor or service per- -.
formed for the king or lord, with working
cattle, (opus quod averiis perﬁcitur,) horses
or oxen, or with wagons and carriages.
Spelman, voc. Avera.
AVERARE, Averrare. L. Lat-. [from
Lat. operare, to labor, according to Spel
man.] In old English law. To carry goods
upon loadcd horses, or other beasts, or in
a wagon, (cum averiia vet curru res vehere);

a duty formerly required of some custom
ary tcnants. Spelman.

To drive cattle (averia) to some fair or
market.

Cowell.

‘*,,‘* Of the origin of this word, little

AVERCORN. [from Fr. ouvre, or oun

seems to be known with certainty. Spel
man thinks it to be from the Fr. avaris,
(forte a-varach.) Locccnius, following Box
horn, derives the word either from the Fr.
havre, or Teut. lurbm, a harbor. De Jar.
Mizr. lib. 2, c. 8, sect. 1. Other writers,
as Wcitsius, derive it from the Gr. Bap“,
a ship. Id.ibid. Cowellinclinestoderive

rage, work, according to Somncr; or from
avoir, to have or receive, according to

C0well.] In old English law. A reserved
rent in corn, [grain,] paid to religious
houses by their farmers or tenants. Cowell.
Corn drawn to the l0rd’s granary by the

working cattle (averiia) of the tenant. Som

ner’s Lez. cited ibid.
it from the same root with the word ave-'
AVERER. L. Fr. [from Lat. verus,
rage in old English law, which signiﬁed a true.] To aver, to prove, to make out to
service of carriage, or a service performed be true. Si Jon passe avcrcr que Peres,

by carrying with horses or carts, (or cum &c.; if John can prove that Peter, &c.
averiis.) “This contribution secmeth tobe Britt. c. 75. Si ceo soit averc, si ckegt lac
so called.” he observes, “because it is pro u'on ; if this be proved, the action abates.
portioned aftcr the rate of every man’s ave Id. c. 85. This appears to have been a
rage, or goods carried.” But the idea of tcm1 peculiar to civil pleading and practice.
carriage, though an important one, is quite Id. c. 22.
AVERIA. L. Lat. [L. Fr. avers, from
subordinate to that of proportion, which is

the principal idea involved in the meaning’

ouvre, or ouvrage, work, labor.]

In old

of average in its modern sense. It is said, En lish law. \Vorking cattle (opcraria ani
however, that average has not the sense of ma ia,) as horses, oxen, mules. Spclman.
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AVE
Reg. Orig. 81 b—83.

Flcta, lib. 2, cc.

AVI

The act of justifying or proving a plea,
as well as the offer to do so. Lowell. Blount.

44, 48.

Chattels (catalla) might sometimes be

Proof, in general. A latent ambiguity

demanded under the name of averia. Bract.

of words is supplied or helped by ave-rment.
Bacon’; Max. 90, regula 23.
AVERPENNY, Averpeny. [quasi ave
rage pcnny.] In old English charters. Mo
ney contributed towards the king’s averages,

fol. 159 b. Flela, lib. 2, c. 48, § 3. The
singular of this word (averium), is used by
Bracton and Fleta, but rarely by other

writers. See Averium. Skene quotes the
Regiam Majestatem as using averia in the (carriages cum averiis) ,' or money given to
smgular.
be freed thereof. Rastal, Expos. Verb.
AYERIA CARUCZE. L. Lat.
L. Fr. cited in Cowdl. Blount. Spelman, voc.
bests: des charuea] In old Englis law. Avcra. 2 Inst. 35.

Beasts of the _plough; which, at common

AVERS. L. Fr. Beasts or cattle. Britt.
law, were pnvileged over other cattle.‘ c. 27. Liu. sect. 212.
Fleta, lib. 2, c. 48. Co. Lilt. 85 b. 3 Bl.
AVERSIO. Lat. [from avertere, to turn
Com. 9. Reg. Orig. 97b. Calledby Fleta, away or avert, from a, from, and vcrterr, to
bectic carucw, as distinguished from averia turn.] In the civil law. An averting or
gtioaa, (idle beasts.) Flela, lib. 4, c. 17, turning away. A term applied to a species
15.
April. I Ifelham. -of sale in gross or bulk. See Per aver
AVERILL. L. Fr.
sionem. And see the dictionaries of Bris
AYERIUM. L. Lat. [from Fr. ouvre, sonius and Calvin, where the etymology
work, or aver, to have.] In old English and meaning of the word are considered at
law. A live beast; a work-beast, or work lar e.
ing animal. Jlelius averium; the best
IKVERSIO PERICULI. Lat. In old
beast. Bract. fol. 60. De nwliori avcrio maritime law. An averting or turning away
suo, rel de secundo meIion'; of his best of peril. A name given to the contract of
beast, or second best. Id. fol. 86. 2 Bl. insurance, (a.uecuralio,) because one of the
Corn. 424. See Heriot. Per unicum ave parties undertakes to avert the peril of the
rium vel per duo ; by one beast or by two. other on the seas, or takes it upon himself.
Brad. fol. 223. Fleta, lib. 2, c. 49, § 4. Loccenius dc Jar. Mar. lib. 2, c. 5, § 1.
Id. lib. 4, c. '20, § 7. See Averia.
Stypman-nus, art 4, c. 7, n. 262, p. 453.
AVERIUM PONDERIS. L. Lat-. In According to merigon the words signify
old English law. Full weight, or aver dc that the insurer charges himself with,
pols. De qualibet libra de avcrio ponderis, and takes upon him the peril which the
trcs denarios ; of every pound of avoirdu-, things insured run upon the sea. T-r. dea
pois, three pence. Cart. 3 Edw. II. cited Ass. ch. 1, pr. See 3 Kent’: Com. 263.
in Cowrll.
AVERUM. L. Lat. [from Fr. avoir, to
AVERLAND. In old English law. have.] In old law. Goods, property, sub
Land ploughed and manured by tenants stance, royal treasure. Spelman.
A beast of burden. Id. See Aver.
with their cattle (cum averiis mix), for the
AVESQE. L. Fr. Bishop; a bishop.
proper use of a monastery, or the lord of
the soiL Blount.
Kelham.
AVERMEN'l‘. In pleading. A posi
AVET. In Scotch law. To abet or as
tive statement of facts, in opposition to ar sist. Avetting; abettin_, helping or as
gument or inference. 1 Chitt. Pl. 320. sistin . Scotch Dict. §'omlins.
A\ EZ. L. Fr. Have [it.] Ycarb. M.
Usually expressed or introduced by the
words,-“ And the said
avers, and in 4 Hen. VI. 26.
AVIA. Lat. In the civil law. Agrand
fact says.” See Id. 324.
AVERMENT. [L. Lat. vcriﬁcatio.] In mothcr. Inst. 3. 6. 1.
AVIATICUS. L. Lat. [from avus, or
old pleading. An offer to prove a plea, or
pleading. The concluding part of a plea, avius, qq. v.] In feudal law. A grand
replication, or other pleading, containing son,(nepos.) Hotom.de Verb. Feud. Spel
new aﬁirmative matter, by which the party man, voc. Abialicua.
AVIRANCES. L. Fr. Protestations;
oﬁ'ers or declares himself “ ready to ven_'fy,”
that is, to prove it to be true.

Termes de adjurations.

Ifelham.

AVIS. Lat. In the civil law. Bird;
Finch, Law, 359. In modern pleading, it a bird or fowl. \Vhat passed under this
is termed a veriﬁcation, (q. v.)
word, see Dig. 32. 66.
la Lay.

C0. Li”. 462 b. 3 Bl. Com. 313.

AVO
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AVIS. L. Fr. Advised.
avis; to be well advised.

Eslre bien
In English ecclesiastical law. A state of
Yearb. 1’. being vdid or vacant. The condition of a
4 Hen. VI. 7. See Aviser.
beneﬁce, when void of an incumbent; the
AVISAMENTUM. L. Lat. In old op osite of plenarly. Jacob.
English law. Advice; counsel. De avisa
11 pleading. The evading or escaping

mento et consensu. eonsilii nostri concessimus, from the legal effect of a pleading, by al

(by the advice and consent of our council
we have granted,) was the common form of
the kin is grants. Cowell.
AVI ARE. L. Lat. In old English
law. To advise. El quia jusliciarii hic
nondum avisantur ; and because the jus-I
tices here are not yet advised. Yearb. I’.
18 Hen. VI. 9. See Adv-isare.
AV'ISEMENT. L. Fr. Advisement; I
consideration. Kelham.
AVISER. L. Fr. In old English law.
To advise; to consider; to deliberate; to
consult. lV0us rolomus aviser ; we will

advise. Yearb. M. 5 Edw. III. 11 3. La court
se voet aviser de cest issue; the ‘court will
advise, (inform itself) about this issue.

leging new matter in answer to it. Sleph-.
Pl. 190. See Confession and aroidarwe.
AVOIR, Avo_1/er.

L. Fr.

Property;

estate; substance; goods; effects; “ hav
ing.” Gentz dc petit avoir; persons of
small property. Ifelham.
Ability; means; wealth; money. Id.
AVOIRDUPOIS, Averdupois. Fr. [from
avoir dupoids, or aver de pays, to have the
proper weight; or from averer, to verify,
to be of the true weight; L. Lat. averium
p0nderis.] The name of the common sys
tem of weights in England and the United
States, by which goods in general, except
precious stones and metals, and medicines,‘
are weighed. Brande. The pound avoir

P. 6 Edw. III. 68. Avises vous bim sur
v’re r'ns; advise (consider; you well upon
your answer. M. 4 Edw. II. 38. Il voile
aviser; he wished to consider it. D3/er,
32 b, (Fr. ed.)

dupois consists of sixteen ounces, and is

cate.

bound to him to warranty; that is, either

supposed to be so called because it is of
greater weight than the troy pound. Cowell.
Blount. The term was also anciently ap
plied to merchandises weighed by this
AVIUS. L. Lat-. A corruption ofthe Lat. weight. Id. Termes de la 03/. Kelham
at-us, grandfather,used in the barbarian laws. , translates avoir de pois, “any bulky com
Hotom. dc Verb. Feud. voc. Aviaticus.
modities,” which sense Mr. Barrington ap
AVIZ. L. Fr. Advice;opinion. Kelharn-. proves. Obs. Stat. 232, (5th ed.) Avers
AVIZANDUM. L. Lat. [from L. Lat. ‘ de peg/s, seems to have had the same mean
avisare, q. v.] In Scotch practice. Ad-L ing. Britt. c. 21, fol. 88 b.
visement; deliberation. “The Lord Jus
This kind of weight has been expressly
tice Clerk, after hearing parties, and taking adopted in some of the United States by
the case to avizandum, pronounced,” &c. statute. 1 JV. Y. Rev. St. [608] 61 7, 9, 10.
2 Brown’s R. 306. “ The Lord Ordinary
AVORTARE. L. Lat. In old Euro
makes avizandurn.” 7 Wils. <f: Shaw’s R. pean law. To miscarry; to bring forth an
42. “The sheriff may either forthwith abortion. LL. Wisegothor. lib. 6, tit. 3,
decide thereon, or make avizandum.” 6 c. 6. Spelman.
Bell’s Appeal Cases, 262. It seems to be
AVOUCIIER. L.Fr. and Eng. [L. Lat.
synonymous with the advisari, or our. adv. ' advocalio, from vocare, to call or su|nmon.]
cult of the English practice.
In old English practice. The calling or sum
AVOCAT. Fr. Advocate; an advo moning into court by a tenant, of a person
Ord. Mar. liv. 1, tit. 3.

AVOEC,Ameckcs,Auveqs. L. Fr. IVith. to defend the right against the demandant,
Kelham.
or to yield him other lands, &c., in value.
AVOESON, Avoueson. L. Fr. An ad 00. Litt. 101 b. Called by Lord Coke “a
vowson; patronage; foundation. Kelham. . word of art,” and employed by him as an
AVOID. To render void. “ How ai example of the necessity of using “sig
deed may be avoided, or rendered of no niﬁcant words, framed by art, which are
effect.” 2 Bl. Com. 308.
called vocabula artis, though they be not
In pleading. To evade, or escape. A proper to any language.” Id. ibirl. See
party may confess and avoid the allegations Voucher.
in his adversary’s pleading. Steph. Pl. 58.
AVOUE. In old French law. A feu
See Avoidance.
dal chief, who acted as protector of a.
AVOIDANCE. A making void, or of church or monastery; the suzerain of the
no effect. See Avoid.
ﬁef. Sleph. Lect. 236.
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AVVE

AVOUTERIE. L. Fr. Adultery. Britt. a mother's brother. Inst. 8. 6. 1. 2 Bl.
Corn. 230.
AVO\V,Advow. [L. Lat. adz-ocara] In
Awnculus may/‘nus; a great uncle, a
pleading. To acknowledge and justify an grandmotl1er’s'brother, (aviarfra!cr.) Inst.
3. 6. 2. Di;/.38.10. 1. 6. Id. 38. 10.
act done. See Avowry.
AVOWE, Avoue. L. Fr. An avowce, 10. 15. Brad. fol. 68 b. Fleta, lib. 6,
advowee, or patron of a church ; he to whom c. 2, § 19.
the right of advowson belongs. Britt. c. 95.
Avunculus major; a greater uncle; a
Stat. Westm. 1, c. 1.
great grandm0ther’s brother, (proaviw fra
AVOVVER. L. Fr. To avow, or ac to-r ;) a father’s or mother’s great uncle.
knowledge ; to justify ; to maintain. L. Fr. Dig. 38. 10. 10. 16. Called proavuncu
Diet.
lus. Id. 38. 10. 1. 7.
To challenge. Kelham-.
Avunculus maximus; a greatest uncle ;
AVOIVESON, Avowson, Avowcsoun. L. a great great grandmother’s brother, (aba
Fr. An advowson. Britt. c. 72. Yearb. viazfrater ;) a father’s or mothcr’s ammon
lus major. Dig. 38.10. 10. 17. Called
H. 1 Edw. II. p. 3.
AVOVVRY.
Lat. advocatio, q. v.] abavunculus. Id. 38. 10. 3.
c. 42.

In pleading. A pleading in the action of

AVUS. Lat. In the civil law. A grand

rep evin, by which the defendant avows father. Inst. 3. 6. 1.
(advocat), that is, acknowledges the takin
AVVAIT, Awayte. In old statutes.

A

of the distress or property complained 0%, waylaying, or lying in wait to do mischief.
where he took it in l1lS own right, and sets Stat. 13 Riv. II. c. 1. C'0well. Blozmt.
forth the reason of it; as for rent in arrear,
AWEIT. L. Fr. Await. LL. Gal.
damage done, &e. 8 Bl. Com. 149. Uonq. l. 1.
1 Tidd’a Pr. 645.
A\VARD.
Lat. award/l, awardum ,
AVOWTERER. In old English law.' L. Fr. agard, from Fr. ayarder, to be
An adulterer. Termes dc la ey. Sec guarded, observed or kc t; so called be
Advowtrjz/.
cause it is imposed on he parties to be
AVOVVTRY. In old English law. observed or kept by them; (quad ad ob
Adultery. Termca de la Leg/. See Ad scrvandum sea castodimdum, partibua

imponitur.) Spelmam] The judgment or

vowtry.

AVULSION. [Lat-. avulsio, from avel decision made and given by an arbitrator
lere, to pluck or tear away.] In the civil or arbitrators, or an umpire, respecting any
and common law. A tearing oﬂ', severing, matter in dispute submitted to them. 3 Bl.
or forcible disruption ; the sudden removal Com. 16. Billings 011 Awards, 119. Wat
of soil from one man’s estate to another’s, son onArb. 174. Russell’: Arbitrator, 234.
by the immediate and manifest power of a ‘ In old English law. The verdict of a
stream, (vi_ﬂumim's.) Dig. 41. 1. 7. 2. Inst. jury. Spelman, voc. Awardum.
AIVARDA, Awardum. L. Lat. In old
2. 1. 21. A species of adjunction (adjunc
tio,) produced by a stream of water carry English law. An award. Spelman.
ing away a large piece of a person’s land at
AVVAY-GOING CROP. In the law of
once, and depositmg it on that of another, leases. A crop sown during the last year
[his neighbor, vicinus.] In this case, how of tenancy, but not ripe until after its
ever, the property in the land so torn away expiration. Broom’s Max. [306.]—Corn

is not changed until it has adhered so long

growing) upon lands

held for a term,

which, efore the expiration of such term,
has been sown by the tenant and farmer
upon any part of such lands, being arable
land, &c. ; and which has been left standing
neighbor's land, such trees become his pro and growing upon such lands, at the expi
p:rt . Inst. 2. 1. 21. This doctrine has ration of such term. Beavan v. Delahay,
en admitted into the common law ever 1 H. Bl. 5.
AVVEROUST, Awroust, Awerust, Aw
since the time of Bracton. Bract. fol. 9.
Schultes’ Aquatic Rights, 116. 1 C'rabb’s ‘ rust, Aworust, Averust. L. Fr. In old
Real Prop. 110. Angell on Water- Courses, English law. Doubt; uncertainty; am
to the other’s land as to become part of it.
Or, in the lan
ge of the Institutes, after
it has adhere so long that the trees which
it brought with it have taken root in the

§ 60.

Any. an Tide- Waters, 269.
Lllt-.

em,-.]

'u1rpti1l:)l¢1;,

In the civil law. Amaternal uncle;

biguity.

Et issint les justices far’ en

awrust ; and so the justices were in doubt.
Yearb. P. 3 Hen. VI. 16.

P. 2 Hen. VI.

AYR
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3. La court fuit en aworust. M. 9
Edw. III. 5. Ifeilw. 22.
AVVES. L. Fr. Waters. Kellmm.
AVVM, Awme, Awame. In old English
statutes. A measure of Rhenish wine, or
vessel containing forty gallons. Stat. 1 Jae.
c. 33. 12 Car. II. c. 4. Cowcll. Blount.
Termes de la Leg. But Cowell refers to
“ an old printed book,” as showing that the
awame of Dordreyght was ﬁfty gallons, and
that of Antwerp, thirty-ﬁve. The aam,
aum, or ahm, is still employed as a mea
sure for liquids at Amsterdam, Frankfort,
and other places on the Continent At

BAC

AYUNTAMIENTO.
, Spanish law.

Span.

An association.

In old
Las Par

tidas, part 6, tit. 3, l. 4.
In Spanish American law. Amnnicipal
council; the common council of a town.

1 White’s Recap. 416.

12 Peters’ R. 442,

note.—The governing body of a town or
municipality, having charge of its police

and ﬁnancial affairs.
Texas R. 696.

Hemphill, C. J. 1

BACBEREND, Bacberende, Backberend,

Amsterdam, it is nearly equal to forty-one Backbergnde. Sax. Bearin or carrying
English wine gallons; at Frankfort, to upon the back, (tergoferus 5 an open or
thirt -nine. 1lr[cCullocb,’s Diet.
A NHINE, Awenhine. Sax.
mestic. See Agenhine.
AIVOOST.

L. Fr.

August.

A do
Kelltam.

AWYSE. O. Sc. Advice. 1 Pit
cairrfs Crim. Trials, part 1, p. 107.
1:12:12, Afmom

Gr.

In the civil law.

A petition to the emperor, the answer to
which was called a rescript. Tagl. Civ.
Law, 230. Dig. 14. 2. 9.
AY. L. Fr. With; over. Kelham.

AYANT CAUSE. In French law. An
assignee. Bouvier.—A successor to pro
perty; a representative, (not an heir.) Poth.

Obi. part 1, ch. 1, sect. 1, art. 1, § 2.

manifest robber or thief, (latro manifestus.)
Spelman. A term applied, in early Eng
lish law, to a thief caught with the thing
stolen upon his back, (latrocinium deferens
a tergo) ,' as handhabend or Iz-ondhabend
signiﬁed one who had it in his hand, (qui
in manu. remfuratam habuerit). Id. Both
these terms are used by Bracton as instan
ces or proofs of what was termed furtum
manifestum, apparent or open theft, where
the thief was caught with the thing stolen
in his possession. Bract. fol. 150 b, 154
b, 122 b. Fleta, lib. 1, c. 38, § 1. 2
Reeves’ Hist. Eng. Law, 40. See Furtu-m.
manifest-um, Handhabend, Open-theft.
BACKBEAR. In forest law. Carrying
on the back. One of the cases in which an

AYD, A]/dc. See Aid.
AYDONC, Ag/dank, Ag/donqes. L. Fr.
Then. Kelham. Fet Assaver, §24. See otfendor against vert and venison might
Adonques.
be arrested, as being taken with the main
AYL. L. Fr. Yea; yes. Ifelham. our or manner, or found carrying a deer
See Ogl.
off on his back. Manwood. Uowell. See
AYLE, Ael, Aieul. L. Fr. In old Mainour.
English law. Grandfather; a grandfather.
BACK-BOND. In Scotch law and con
Ag , pere et ﬁts; grandfather, father and veyancing. An instrument equivalent to a
son. D]/er, 101 b, (Fr. ed.)
declaration of trust in English conveyan
AYLE, Agel, Aid, Aile. L. Fr. In old cing. A deed which, in conjunction with
English practice. The name of a writ (Lat. an absolute disposition, constitutes a trust.
breve dc avo,) which lay when a man"s? 1 Kames’ Equity, 108.
grandfather or grandmother was seised of
BACKING. In practice. Endorsement.
lands in fee simple on the day of his or her In England, where a warrant of a justice of
death; and a stranger entered on that day, the peace in one county is to be executed in
and abated, or dispossessed the heir of his another, it must ﬁrst be endorsed by the
inheritance. F. N. B. 221 D. 3 Bl. justice in such other count , which is termed
Com. 186. Abolished by statute 3 & 4 backing the warrant. 4 l. Com. 291. A
\Vill. IV. e. 27, s. 36.
similar practice exists in Scotland. Bcll’s
AYLOURS. L. Fr. Besides; elsewhere; Dict. It prevails also in son1e of the United
otherwise. Kelham. See Ailors.
States, though the term backing is rarely
AYRE, Aire. 0. Se. In old Scotch used. 2 N. Y. Rev. Stat. [707,] 590, § 5.
law. Eyre; a. circuit, eyre or iter. Bell’:
BACULUS. Lat. In 0 d English prac
Diet. voc. Justice agres. Skene de Verb. ! tice. A staff, rod or wand, ancicntly used
Sign. voc. Iter. See Aire.
in the ceremony of making livery of seisin,

AYRER.

L. Fr. To plough. Kclham. where there was no building on the land.

BAI
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Fiat seysina perfustim at per baculum ; sei to a lessee or termor. Guyot, Inst. Fe-od.
sin should be made by red and staﬁl Bract. c. 6, s. 16.
fol. 40. Flela, lib. 3, c. 15, § 5. Bacul-us
Delivery, in general. Le bail dea escripts;
nuntialorius; a warning or summoning the delivery of the writings. Britt. c. 34.
stick. A white stick or wand, by erecting
Keeping or custody; guardianship. En
which on the grounds of a defendant in real sa baille; in his keeping. Id. c. 66.
actions, he was anciently warned or sum

Bail, in the modern sense; as embracing

the ideas both of delivery and of keeping.

moned to appear in court at the return of
the original writ. 8 Bl. Com. 379.
A baton, such as combatants fought with
in the duellum. Frangilur eorum baculus;
their baton is broken. A term anciently
applied to persons convicted of a felony on
their own confession, signifying that they
could not bring an appeal against any one.
Bracl. fol. 152. See Flcla, lib. 1, c. 38,
§16. 2 Rec-Ms’ Hist. Eng. Law, 43. Sec

Ceua: que sount leases par bail it ascuns, 1‘:

rcspondre pur cua.-, cors par cars ; those
who are let by [to] bail to any, to answer
for them, body for body. Id. c. 125.
To BAIL, Bag/l. [L. Fr. bailler; L. Lat.
balliarc; from Gr. 1mm»-, to send, or de

liver.]

Baslon.

BAD ENGLISH, either in spelling or
grammar, will not vitiate a deed, bond or
bill.
See Mala grammatica, &c. “I
promose to pay 100l. if the plaintiff mare
such a widow,” was held a good bill.
Freem. 541.
BAD LATIN, in old pleading, might
be cured by an Anglice. Freem. 446.
BADGE. [Lat-. indici-um.] A mark,
sign or token; an indication; a distinctive
mark. A “badge of fraud” is a circum

In old English law.

To deliver,

commit or entrust a thing to another, (rem
altcri tradcre, rel committcre.) Spelmzm,
voc. Balliare. The word is constantly used
in this sense in the old books. “ If a feme
sole bail goods to one, and ma
with the
bag/le,” [bailee.1 Finch, Law, b. 1, ch. 3,
num. 55. “ \ here I bail my goods to J.
S. to bail over to T. K.” Perkins, ch. 11,
s. 815. “If I bag/l to you an obligation,
to re-bail the same to me before such a
day.”

3 Leon. 150, case 200.

The modern terms bailmvnl, bailor and
bailee are derivatives of this now obsolete
word.
stance attending a transaction, or a clause
In practice. To deliver a person from
or provision in an instrument, which raises arrest, or out of custody, to the keeping of
or tends to raise a presumption of fraud other persons, on their undertaking to be
against it. See 2 I1'0nt’s Com. 520, 527. responsible for his appearance at a day and
Burrill on Assignments, 433, 62d ed.) place certain. Bract. fol. 123. To dis
“ Badges of equity.” 1 Rep. in h. 128. charge a person from arrest, on his ﬁnding
BAGA. L. Lat. [L. Fr. bagua] In sureties for his appearance at a certain time
old English law. Bag; a bag. El d’d and place. A person bailed on civil pro
enrcrs eux unam bavam, ave U. l. in cad’ cess is very commonly said to be at large,
baga content’. Ycar . M. 18 Hen. VI. 5. but in contemplation of law this is not
“BAGGAGE,” under a contract of a strictly correct; he being always accounted
carrier of passengers, does not embrace to be in the custody of his sureties, until
samples of merchandise carried by the as surrendered by them, or ﬁnally discharged.
senger in a trunk, with a view of enab 'ng See Bail.
him to make bargains for the sale of goods.
To become bail for another. 1 Leon. 94.
6 IIill’s (N. Y.) R. 586. Nor does 11: em
BAIL.
Fr. bail, baile, baillc ,' L.
brace money in the trunk, and articles usu Lat. ballium, bailium, baz'la.] In old law.
,

ally carried about the person, and not as Safe keeping, or protection; (cuslodia, pro
baggage. Bronson, J. Id. 589. Other tcctio, tutcla.)
Spelmrm, voc. Ballium.
wise, however, as to articles for the personal Co. Lift. 61 b. See Bail, L. Fr.
use, convenience, instruction or amusement
In practice. A delivery into safe keep
of the passenger on the way, and usually ing or protection, X1-aditio in ballium).
carried as b age. Id. 500. See 2 Spelman, ub. sup.
delivery of a person
Kent’: Com. 601, and notes.
arrested, out of the custody of the law, into
BAIL, Baile, Baille.

bailer, to dcliver.]

Fr. and L. Fr. [from

the safe keeping or friendly custody of per

Delivery of land; liv

sons who become sureties for his return or
Id. ibid.
Britt. c. 33. Nul bail ne nul seisine ,‘ no
he sureties themselves, into whose cus
livery and no seisin. Id. c. 40. Delivery tody the party discharged from actual arrest
ery.

Bail de la seisine ; livery of seisin. ap carance.
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is supposed to be delivered. 3 Bl. Corn. , titious proceeding, intended only to express
290. Finch, Law, b. 4, ch. 44, p. 446. i
the appearance of a defendant, in cases

This is the only sense in which the word where special bail is not required. It is
bail, as a noun, is now used; the act ofI put in in the same form as special bail, but
bailing
by thesebeing
words
still
:—-“
expressed
C. D. is in
delivered
the bail-piece,
to bail, : the sureties are merely nominal or im ‘na
ry persons, asdohn Doe and Richard 0e.
[in the old forms, traditur in ballium] on 3 Bl. Com. 287.
BAILA. L. Lat. In old law. Protec
the taking of his body, to J. N. and J. S.”
&c. Sec Bail-piece, Bail lo the sherzhf, Spe tion; guardianship; safe keeping; bail. In
teatamento relictua sub baila, seu tutela,
cial bail, Common bail.
*,,’* The radical meaning of bail is un &c. ; being left by the will under the bail
doubtedly, a delivery, (from Fr. bailler, to or protection, &c. Anon. cited in Spelman,
deliver ;) or, in its present use, a person to ' voc. Bailus. Sec Balia.
whom another is delivered, under certain
BAILABLE. In practice. Requiring,
stipulations; just as a bailec, (which is es authorizing or admitting of bail; entitled to

sentially thc same word) in another branch be discharged on bail.
of law, is a person to whom goods are de
livered for a certain purpose. See Bailce.
The sense of safe keeping, which also enters
into its meaning, is derived from the oldI

A bailuble action is

one in which a defendant may be obliged
either to ﬁnd bail on his arrest, or go to

prison. A non-bailable action is one in
which bail cannot be required. Bailable
French and Italian law, in which baillie, process is that upon which a defendant may
and balio (baila, bailium and ballium,) sig be held to bail. 1 Arch. Pr. 328, 337. A
niﬁed guardianship, wardship, or protection. bailable ofcnce is one for which the offender
See Buila, Balium. Bail are regarded in may be admitted to bail. 4 Bl. Corn. 298.
law as the keepers of their principal, and A non-bailable offence is one where bail
are said to have him always “in a string,” will not be allowed, but the offender must
which they may pull whenever they please; go to prison. A bailable person is one who
and render him in their discharge. 6 Mod. when accused of an offence, is entitled to
be admitted to bail. Id. 297.
131. 1 T£dd’s Pr. 285.
BAIL TO THE SHERIFF, or BAIL 121:
BAIL BOND. In practice. A bond
Low. In practice. Persons who undertake given to the sheriff, on the arrest of a de
that a defendant, arrested upon mesne fendant upon mesne rocess in a civil action,
process in a civil action, shall duly appear in a pcna ty of doub e the sum endorsed on
to answer the plaintiff; such undertaking the writ, and with a condition that the
being in the form of a bond given to the defendant shall appear, and put in special
sheritf, termed a bail bond, (q. V.) 3 Bl. bail within a certain time speciﬁed. 1Tidd’s
Com. 290. 1 Tidd‘s P-r. 221. This kind Pr. 223, 224. It is usually executed by
of bail is called bail to the slrerzf, because the defendant himself, with two suretics,
given to that oﬁiccr, and for his security; although one is sometimes accepted as suf
and hail below, because subordinate or pre ﬁcient.
Id. ibid. Petersdorf on Ba-il,
liminary to bail to the action or special 203, el seq.
bail, which is termed bail above. Id. ibid.
BAIL COURT. In English law and
practice. An auxiliary court of the court
See infra.
BAIL TO THE ACTION, BAIL ABOVE, of Qucen’s Bench at \V0stminster, wherein
or srxcuu. nun. In practice. Persons points connected more particularly with
who undertake jointly and severally in be pleading and ractice are argued and de
half of a defendant arrested on mesne pro termined.
ollhou-re.
cess in a civil action, that if he be con
BAIL-PIECE. In practice. Aformnl
demned in the action, he shall pay the costs entry or memorandum of the recognizance
and condemnation, (that is, the amount I or undertaking of special bail in civil ac
which may be recovered against him,) or tions, which, aftcr being signed and ac
render himself a prisoner, or that they will knowledged by the bail before the proper
pay it for him. 3 Bl. Com. 291. 1 Tidd‘s officer, is ﬁled in the court in which the
Pr. 245. This undertaking of the bail is action is pending. 3 Bl. Com. 29]. 1
termed their recognizance, and is effected by Tidd’0 Pr. 250.
executing and acknowledging what is called , BAILEE, Bag/lee. [from Fr. bailler, bail

a bail-pilzce. Id. ibid. §ec Bail-piece.
BAIL, COMMON.

In practice.

I er, to deliver.] A person to whom goods
A ﬁe-i are delivered or bailed for a certain pur~
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pose. Sec Bailment. Finch, Law, b. 2, risdictions, such as hundreds and wapen
l takes.
Spelman, voc. Balivus. 1 Bl.
ch. 18.
BAILER, Bayler, Bailler. L. Fr. In Corn. 344. See Ba-illi, Balliuus. The
old English law. To bail; to deliver. Il Lat. ballivus occurs indeed in the laws of
baila an cscript al def’ it rebailer ,' he bail ‘ Edward the Confessor, but Spelman thinks
ed a writing to the defendant, to rebail. it was introduced by a later hand. Balli
Ymrb. T. 3 Edw. III. 38. Baila la oist it re- ' va-, (bailiwick,) was the word formed from

boiler. M. 5 Edw. III. 24. Sicome jeo
baile (2 was zzl. it bailer ouster. Dyer,
21 b, (Fr. ed.) See Bailler.
BAILIE, Baillie. In Scotch law. A
municipal magistrate, corresponding with
the English alderman. Brande. Encycl.
Amer.
A bailiff ; a ministerial oﬁicer to whom
writs are directed for service.
]Iome’s
Brit. Ant. 6]. BelZ’s Diet.
BAILIFE, Baillif. L. Fr. A bailiff;
a ministerial ofiicer, with duties similar to

those of a sheriﬂ". Per viscont ou per au
tre bailife le roy; by a sheriff, or by an
other bailiff of the king. Stat. Westm. 1,
c. 17. See Id. c. 15. Britt. c. 21.
The judge of a court. Stat. Westm.1,
c. 35.

2 Inst. 229.

A municipal magistrate. Maire et bail
ifes ; mayor and bailiffs. Stat. Gloc. cc.

12, 15.

ballivus, to denote the extent of territory
comprised within a bailiﬁ"s jurisdiction;
and bailiwick is still retained in writs and
other proceedings, as the name of a sher

iﬁ"s county. 1 Bl. Com. 344. See Bal
liva. The oﬁice of bailiff was at ﬁrst
strictly, though not exclusively, a judicial

one. In France, the word had the sense of
what Spchnan calls justitia tutelaris. Bal
livus occurs frequently in the Regiam Ma
I jestatem, in the sense of a judge. Spel
man. In its sense of deputy, it was for
merly applied in England to those oﬂiccrs
who, by virtue of deputation, either from
the sheriff or the lords of private jurisdic
tions, exercised within the hundred, or
whatever might be the limits of their baili
wick, certain judicial and ministerial func
tions. With the disuse of private and
local jurisdictions, the meaning of the
term became commonly restricted to such

BAILIFF. [L. Fr. bailife, baillif, bail persons as were deputed by the sheriff to
li, baily, bayly, baylie; L. Lat. balivus, assist him in the merely ministerial portion
ballivus, baillius; from Fr. bailler, to de of his duty; such as the summoning of
liver, commit or entrust; Gr. 50m, /Mum.

' juries and the execution of writs. Brande.

SpeIman.] A person to whom some 2111-; In modern practice, these are either bail
thurity, care, guardianship or jurisdiction ifs of hundreds, or bound bailifs. The
is delivered, committed or entrusted, (com word bailiff is also applied, in England,
miuuriue) ; one who is deputed or appoint to the chief magistrates of certain towns
ed to take charge of another‘s affairs, (qui . and jurisdictions; to the keepers of cas
rebus alienis curandis deputatur) ,' an over tles, forests and other places; and to the
seer or superintendent, (prayaositus) ; a stewards or agents of lords of manors.
keeper, protector or guardian, (custos, tu

Cowell.

Blount.

In the United States, it

tor) ; a steward, (villieua) Spelman, voc. is rarely used, except sometimes to signify
a sheriff’s oﬂicer or constable, and a party
Balizrue.
A sheriff ; a sherifI’s officer or deputy. liable to account to another for the rents
or roﬁts of some property entrusted to him.
1 Bl. Com. 344, 345.
AILIFFS ERRANT. [L. Lat. balliui
The chief magistrate of a town. Cow
errantes, seu itinerantea] In English law.
ell, vocc. Mayor, Portyreve.
A person to whom the charge, superin- . Bailiffs are so called in the old books, from
tendencc, or management of some estate their going about the county, in the execu
or property is entrusted ; and who is liable tion of their ofﬁce. Spelman, voc. Bali
to account to the owner for the rents, pro vus. Cowell.
BAILIFFS OF FRANCHISES. [L.
ﬁts, &c., which he may have received;
Lat. ballivi franehcsiarum.] In Enghsh
Tomlins. IVhishaw. See Ballivus.
'3‘ The word bailzf is of Norman ori-‘‘law. Ofiicers who perform the duties of
gin, and was applied in England at an 1 sheriffs within liberties or privileged juris
early period, (after the example, it is said, dictions, in which formerly the king’s writ
of the Frcnch,) to the chief magistrates of could not be executed by the sheriff.
counties or shircs, such as the alderman, I Spelman, voc. Balivus. P. Cyclopcedim
the reeve or sheriff, and also of inferior ju {See Liberty, Non omittac.
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BAILIFFS OF HUNDREDS. [lL. Lat.
BAILLER, Bailer, Baylef. L. Fr. To
In Englis 1 law. deliver, commit or entrust. Celles char
Oﬁicers appointed over hundreds, by the tres soient bailles a chescun viscant Dongle
sheriffs, to collect ﬁnes therein, and sum terre ,' these charters shall be delivered to
mon juries; to attend the judges and jus every sheriff of England. Artie. sup.
tices at the assizes and quarter sessions; Chart. c. 1. See To Bail. Soil baille
and also to execute writs and process in the aux seiyneurs ,' let it be delivered to the
several hundreds. 1 Bl. Com. 345. 3, lords. The endorsement made upon a bill
Staph. Com. 29. Bracl. fol. 116. See by the clerk of the house of commons,
Bound bailijs.
when it has passed the house, and is to be
BAILIFFS OF MANORS. In English . sent ‘up to the lords. P. C'_1/clopccdia.
law. Stewards or agents, appointed by \'Hob.111 a.
the lord (generally by an authority under
To lease. Si home bailla son tenement it
seal,) to superintend the manor, collect lm-me des ans; if a man lease his tene
ﬁnes and quit rents, inspect the buildings, ment for atom of years. Slat. Gloc. c.
order repairs, cut down trees, impound 11.
cattle trespassing, take an account of
To lend. S-icome jeo bayle a an home
wastes, spoils and misdemeanors in the mes barbiis; as if I lend to a man my
woods and demesne lands, and do other sheep. Litt. sect. 71. .
acts for the l0rd’s interest. P. C]/clopw
BAILLI. Fr. [from bailler, to deli
dia. Cowell.
ver.] In old French law. A pcrsonto
Anciently, the bailiif (ballivus,) was a whom a judicial authority and jurisdiction
distinct officer from the steward, (smescal were assigned or delivered by a superior."
ballivi humlredorum]

lus,) and immediately subordinate to him. The term was applied both to those high
A very minute and curious description of oﬁicers who were appointed to act as judg
the duties appertaining to these old offices, es in different districts of the kingdom,
may be found in Fleta, lib. 2, cc. 72, 73.

BAILIUM, Baillium. L. Lat.
baillz'e.]

In old law.

dy; bail.

Spelman.

and to the inferior officers who presided in
1 Rob. Charles V. Ap

[O. Fr. the lords’ courts.

Protection; custo

pendix, note

Sec Ballium.

38, c. 42.

xxiii.

Esprit des Lois, lir.

See Bailiff, Jllissus dom-inicus.

BAILLIE, Baillg/. L. Lat. A bailiwick.

The oﬁice, authority or jurisdiction,
(Fr. baillage) of a bailiff, (bailus or ball
-vus.) Id.
BAILIVIA. L. Lat. [from balivus, q.‘
v.] In old law. A bailitI"s jurisdiction;
a bailiwick; the same as bailium. Spel
man. See Bailiwick, Balliva.

Britt. c. 75. Yearb. 8 Edw. III. 7.
I Jurisdiction; province. LL. Gul. Cong.
. 2.

BAILLIUM. L. Lat. In old English
law. Bail; delivery. Tenebuat civilatem
London de baillio domim‘ rcgis ; they shall
hold the city of London of the bail of the
lord the king. Cone. inter Reg. Johan. et

BAILIWICK, Baily/wilce. FL. Lat. bal

liva, baliva, bail-ivia, balia, be lia, baliva
lus; L. Fr. baillie, bailly. Derived by some baroms ; Blackat. Mag. Carla, p. 31.
from Fr. bailli, a bailitf ; and Lat. view, a
BAILMENT. [from Fr. bailler, to de

village] The district or jurisdiction of a liver.] A delivery of goods in trust, upon
bailitf or sheriff; a county, of which the a contract expressed or implied, that the trust
sheriff is, or formerly was, the bailiff. The shall be faithfully executed on the part of the
word is still retained in civil process, in bailce. 2 Bl. Com. 451.—A delivery of
this sense. According to Blackstone, it goods for some particular purpose, or on
was introduced into the English law by the mere deposit, upon a contract express or

princes of theI Norman line.
1 Bl. Com.‘

344. The word shenfwick is sometimes
used in the old books. Docl. d‘ Stud.
Dial. 2, ch. 42, p. 232.
In old English law. A liberty, or ex
clusive jurisdiction, which was exempted
from the sheriff of the county, and over

implied, that after the purpose has been

performed, they shall be re-delivered to the
’ bailor, or otherwise dealt with according to

his directions, or, (as the case may be)
kept till he reclaims them. 2 Sleph. Com.
l29.—A delivery of goods in trust upon a
contract expressed or implied, that the

which the lord of the liberty appointed a trust shall be duly executed, and the goods
bailiff with such powers within his pre-‘ restored by the bailee, as soon as the pur
cinct as an under-shcritf exercised under pose of t re bailment shall he answered.
Whishazu.
, 2 Ifmfs Com. 558.—A deliver_v of a thing

the sheriff of the county.
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BAILOUR. L. Fr. A surety. L. Fr.
in trust for some special object or purpose,
and upon a contract, express or implied, to Diet.
BAILY, Bag/lg, Bag/lie. In old English
conform to the object or purpose of the
law. A bailiff. Co. Litt. 61 b. Um. Jae.
trust. saw on Bailm. § 2.
*,,,* All these deﬁnitions, except the 410. Used both as a French and an Eng
last, are based, with some variation, upon lish word.
A species of attorney. Parties some
the two deﬁnitions of Sir William Jones :“ A delivery of goods on a condition, ex times appeared in court by their bailies or
pressed or implied, that they shall be re bailiffs. Yearb. P. 8 Edw. III. 1. Tout:
stored by the bailee to the bailor, or accord forsprise Henry et Alice sont c_1/per baylee;
ing to his directions, as soon as the purpose all but Henry and Alice are here by bsily.
for which they were bailed shall be answer H. 10 Edw. III. 7. But though a baily
ed.” Jones on Bailm. 1. “ A delivery of might appear for another, he could not
goods in trust, on a contract expressed or conduct the pleadings. See H. 3 Edw.

implied, that the trust shall be duly exe III. 1.
A bailee; one to whom a thing is bailed.
cuted, and the goods re-delivered as soon as
the time or use for which they were bailed
shall have elapsed or be performed." Id.
117. A very prominent feature of these
deﬁnitions is the restoration or re-delivery
of the article bailed to the bailor, which
they declare to be one of the objects of
the contract on the part of the bailee.

D_1/er, 22, (Fr. ed.)

Baily do an chival.

but is taken up again by Mr. Stephen,
though with considerable modiﬁcation, and
is expressly adopted by Chancellor Kent,
while, on the other hand, no reference is
made to it in the deﬁnition of Judge Sto
. It is clear that the restoration of the
thing bailed to the bailor, either in specie,

Skene de Verb. Sign. voc. D3/vour.
BAIRNS. Sc. In Scotch law. A known
term, used to denote one’s whole issue.
Erslc. Inst. b. 3, tit. 8, § 48. But it is
sometimes used in a more limited sense.

Id. 121 b.

This is supposed by Lord Coke (ub sup.)
to be a Saxon word, signifying a safe

keeper or protector.

But it seems obvi

ously formed from the Fr. bailie or bailli.

(q. v.) Spelman, voc. Balivus.
BAIR-MAN. In old Scotch law. A
This idea of restoration is entirely dropped
by Sir VVilliam Blackstone in his deﬁnition, bankrupt; otherwise called dyvour, (q. v.)

Bcll’s Diet.
BAIRNS’ PART OF GEAR. In Scotch

or in a new form agreed upon, does in fact law. The share of the father’s property to
constitute a part of the contract in nearly which, by law, the child is entitled. Belfa
all the varieties of bailment; but it is no Diet. A third art of a defunct’s free
less clear that one species of bailmont, and movables, debts educted, if his wife sur
that perhaps the most important of all, vive, and a half if there be no relict, due
(the locatio operis mercium vehendarum, or ‘ to his children. Wharton’: Lez.
bmlment of goods to be carried for hire,) ' BAIULUS, Bajulus. L. Lat. [Ga
is quite free from any such contract on the ﬂntmm] A protector, keeper, guardmn.
part of the bailec. The diﬂiculty in deﬁn ‘tutor or instructor. An officer at Con
mg bailment is to explain, with suﬁicient stantinople, who had the education and
clearness, what the contract is, and to avoid care of the Greek emperor’s sons. Spel
at the same time going into particulars not man. Supposed by some to be the origin
of the Lat. balliuus, or baliv-us, and English
common to every one of its varieties.
Among the older deﬁnitions, that of bailzﬁ Ducange.
BALAENA, Balena, Ballena. L. Lat.
Finch is the most simple and comprehen
sive. “ Bailment is a delivery of goods in In old English law. One of the “royal
ssion, and is either to keep or em ﬁsh,” the head of which belonged to the
king, and the tail to the queen. B1-act. fol.
ploy."~ Finch’s Law, b. 2, ch. 18.
BAILMENT. In old practice. The 120 b. Flcta, lib. 1, c. 46. A large ﬁsh.
becoming bail for another. Howell & Tre (grossus piscis,) sometimes considered to
vannion’s case, 1 Leon. 94. Now obsolete. be a kind of whale. 1 Bl. Com. 222.
BAILOR. The party who bails or de But in the Black Book of the Admiralty,
livers goods to another, in the contract of “ whales and balens ” are both mentioned.
bailment. Finch, Law, b. 2, ch. 18. “ Bay Hale do Jur. Mar. pars 1, c. 7. In Brac
lor and bailee.” 3 Loan. 38. See Bail ton, the word is written bzllena. In an
exchequer record of 24 Edw. I. where I
mt.
12
Vex. I.
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writ was issuedto the sheriff to take pos
session of a whale which had come ashore

BAL

Balivi; bailiﬁ's; sheriff’s ofiicers. Stat.
Westm. 2, c. 37.
BALLENA. L. Lat. A large ﬁsh men

in the county of Essex, the proper Latin
word cete is made use of. Mem. in Scacc. tioned in Bracton. Bract. fol. 120, 120 I).
See Balwna.
H. 24 Edw. I.
BALANCE. A remainder, or sum re
BALLIA. L. Lat. In old English law.
maining due on an account; a sum ex A bailiwick. Artie. 1I[ag.'C'art. Johan. c. 40.
pressing the diifercnce between the debtor Mag. Cart. Johan. c. 50.
BALLIARE. L. Lat. In old law. To
and creditor sides of an account.
I BALDIO. Span. In Spanish law. bail. Spelman.
BALLIUM, Balium. L. Lat. In old
Waste land; land that is neither arable
nor pasture. Whitds New Recap. b. 2, law and practice. Protection; custody;
guardianship. Spelman. Infan-lem dimis
tit. 1, c. 6, § 4, and note.
BALEUCA, Baleuga, Banleuca. See sum sub ballio et tutela, &c.; sent away
Banleuca.

when a child, under the bail and protec

BALIA, Ballia. L. Lat. In old law. tion, &c. Id.
A bailiwick; the district, territory or
Bail or delivery; the delivery or bailing
jurisdiction of a bailiff. Spelman, voc. of a person out of prison, under sureties
. for his appearance, (sub vadimonio.) Spel
Balius. See Ballia.
BALISE. Fr. In French marine law. man.
Bail or surcties for a defendant's appear
A buoy. Ord. Mar. liv. 1, tit. 1, art. 4.
BALIUM, Ballium. L. Lat. [Ital. balio, ance, and to whom he was delivered for
from Gr. ﬂahrv, or /Min», to commit] In safe keeping. Tradere in balliurn; to de
old Italian law. Protection; guardian liver to bail. Bracl. fol. 123. Stat.
ship; education; ward. Pupilli qui pro Marlbr. c. 28, [27.] Dimittere per bal
tectiorw balii irzdigere noscanlur, -ipsorum lium; to discharge by or on bail. Bract.
halium cum adminirrtratione bonoram eis fol. 123. Imposuit commune ballium; put
contingentium curia nos!-ra suscipial; what in common bail. 1 Salk. 8.
ever minors shall be known to need the
Delivery of goods.
Catalla fclonum
protection of guardianship, our court shall per visum el ballium coronatoris tradantur;
undertake their guardianship, with the the chattels of felons shall be delivered by
management of the property belonging to the view and bail of the coroners. Chart. 3
them. Constitut. Neapolit. lib. 2, tit. 7, Edw. I. cited in Cowell.
An outer bulwark of a fortiﬁed place;
apud Spelman, voc. Balius. See Bal
the area, or court-yard, contained within
lium.
BALIUS. L. Lat. In old law. Atutor, such enclosure. Hence the English word
bailey, applied to places and buildings, as
protector or guardian. Spelm-an.
BALIVA, Balliva. L. Lat. In old the Old Bailey. P. C’;/clopwdia.
English law. A bailiwick, or jurisdiction.
BALLIVA, Baliva. L. Lat. In old law
Ubi balivam habz-at vel jurisdictionem; and practice. A bailiwick; the district or
where he has a bailiwick or jurisdiction. territory under the jurisdiction of a sheriff;
Stat. Marlbr. c. 2. 2 Inst. 105. See a sheriff ’s county. Co. Litt. 61 b. Infra
nominatus A. B. non est invenlus in bal
Balliva.

BALIVATUS. L. Lat. In old English
law. A bailiwick; a district, province or
county. Spclman. Uowell.
BALIVIA, Ballivia. L. Lat. In old
,- English law. A bailiwick. Non est in
ventus in ballivia sud ,' is not found in his
bailiwick. Fleta, lib. 2, c. 64, § 12. See
Balliva.

liva mea; the within named A. B. is not
found in my bailiwick. Kilch. Ret. Bren.
287. This is still, in strictness, the proper
form of a sheriﬁ"s return to process, where

the party ordered to be arrested has not
been found; though the emphatic words
“ not found ” are all that are usually en
dorsed on the writ.

BALIVUS, Ballivus. L. Lat. In old
A district or place of jurisdiction, in
English law. A bailiff. 1Vullus balivus general. Art. Mag. Cart. Johan. c. 40.
de crztero penal aliguem ad lcgem mani Fleta uses ballivia. See Bolivia, Baliva.
festam; no bailiff shall henceforth put any
BALLIVUS, Balivu-s, Baillius, Bailli
man to his open law. Magna Charla, vus. L. Lat. [L. Fr. bailife, baiIlr_'f, bailli.]
c. 28. See Id. c. 35. Blackstone's edition In old law. A bailiff, baily or bailie; a
has ballivus, (q. v.)
person to whom some authority or trust is
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committed or deputed. Spelman. Cowell. Feod. ch. 3. Id. ch. 20. This term has
Co. Litt. 61 b.
been retained in Canadian law. See Dun
A ministerial oﬂicer of justice. In this L-in’s Address, (1853,) pp. 89——91.
BANAL, Bannal. Fr. from ban, a
general sense, the word includes shcriﬂ's
and constables.

Bract. fol. 117.

Fleta, privileged space or district]

11 old French

lib. 2, c. 32.

Jlagna Charla, cc. 8, 17, and Canadian law. Having qualities de
28, 35. 2 Inst. 44-.
rived from a ban or privileged space; priv
A sheriff’s oﬂicer or deputy. Bract. fol. ileged. A banal mill is one to which the
seignior or lord may require his tenant to
116.
A steward. Glanv. lib. 11, c. 1. 2 Inst. carry his grain to be ground. Dunlcin’s
44. An oﬁicer under a steward. Fleta, Address, 89.
lib. 2, c. 73.
BANALITY. [Fr. bannalité, from banal
One who acted for, or represented or ban, qq. v.] In old French and Cana
another, with an.authority, however, less

dian law.

A scigniorial right to exact cer

than that of an attorney.
212 b.

A judge.

Bract. fol. tain dues or services within certain limits.
The right of compelling a tenant to per
Reg. Majest. lib. 2, c. 4. form certain acts or render certain services,

Sirens de Verb. Sign. voc. Ballivus. Jlfagna

for the exclusive beneﬁt of the seignior,

Charta, c. 28.

within certain privileged limits; as to send

BALNEARII. Lat. [from balneum, a
bath.] In the Roman law. Thieves, who
stole the clothes of bathers in the public
baths. Dig. 47. 17. 4 Bl. Corn. 239.
BAN. Sax. Eng. and Fr. [L. Lat. ban
num, bannus, from Sax. pan or fan, athing
spread out, (extensum, erpansum.) Spel
man.] In old European law. A military
standard, (vezillum ;) a thing unfurled, a
banner, (L. Lat. banneriurn, bandum.)
Spelman.
A summoning to a standard; a calling
out of a military force. Id. The force
itself so summoned; a national army levi
ed by proclamation. See Arrierban, .Her
ibannum, Band.

his grain to the lord's mill to be ground,

' &c. The right of having a mill, &c. at
which such an exclusive service may be
exacted. Gil]/ot, Inst. Feed. ch. 20. Dun
kin’s Address, 89—91.

The territorial limits within which such
right may be exercised. Id. ibid.
BANC. [L. Lat. bancus; L. Fr. banks,
bancke, banque.] Bench; the place where
a court permanently or regularly sits.
This word is probably an abbreviation of
bancus, and is still used, as in the phrase
in bane, (q. v.) though it is written also
bank. See Bancus, ank, Bench.
BANCKE.

L.

Fr.

Bench;

a

name

formerly given to both the English courts

A public proclamation or notice of any now termed the Queen’s Bench, and the
kind. (Ital. and Span. bando.) See Banns. Common Pleas. De lun baneke et de lau
A proclamation, edict or sentence of in tre; of the one bench and of the other.
terdiction or prescription. A declaration Britt. c. 21. See Bank.
BANCUS. L. Lat. In old English law
of outlawry; a sentence of excommunica
tion; a denunciation or curse.
Cowell. and practice. A bench or seat in the
king’s hall or palace. Fleta, lib. 2, c. 16,
Blount. Tomlins.
An expanse; an extent of space or ter
1
A high seat, or seat of distinction; a
ritory; a space enclosed within certain
limits; the limits or bounds themselves. 'seat of judgment, or tribunal for the ad
ministration of justice. See Bench.
Spelman.
The original name of the English Court
A privileged space or territory around a
town, (Fr. banlieu,) monastery or other of Common Pleas; afterwards distinguish
ed as Bancus apud Westmonasterium, the
place.
In feudal law. A space within which; Bench at \Vestminster, and Communis Ban
certain privileges might be exclusively cx- , cus, the Common Bench. See infra. Jus
ercised, and certain dues exacted. Millsl titiarii de Banco; justices of the Bench.
and ovens had their bans (banna,) within Bract. fol. 149, 353 b. Fleta, lib. 2, c. 34.
which the lords might exact what, in Eng Justitiarii residenlcs in banco ,' justices sit
land, was called suit at mill, secta ad mo ting in the bench. Bra-ct. ub. sup. Id. fol.
lmdinum,) and suit at oven, secta ad fur 105 b, 108. Coram justitiariis in banco
num.) These were called, in old French residentibus. Glanv. lib. 11, c. 1. Id.
law, banal mills and ovens. Guyot, Inst. lib. 2, c. 6. Dies in banco; a day in the
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beneh. Bract. fol. 358 b, 360, 361. See
Dies in banco. Ad bancum; at, or to the
bench. Id. fol. 351, 353 b, 360 b.
The seat or sittings of a court with its
full judicial authority, or in full form, as
distinguished from sittings at Nisi Prius.
Dies in banco; aday in bench or banc.
See Bench, Nisi Priue.
A stall, bench, table or counter, on which
goods were exposed for sale. Domesday,
cited in Cowell.

BAN

the Bench, or more fully, as justitiarii re
gis dc Baneo apud Westmonasterium, the
king’s justices of the Bench at Westrnin
ster, which is the proper technical title of
the justices of the Common Pleas at the
present day. Bract. fol. 149, 353 b. Fleta,
lib. 2, c. 34. Reg. Orig. 19, ct passim.
Gilb. Hist. C. Pleas, 1. Towns. Pl. 211.
After the dissolution of the aula regia, the

court which took its place as the highest
tribunal in the kingdom, assumed also the

A seat, or place of residence. See Fran name of Bancus, being further designated
cus bancus.
*,,Q" Bancus appears as the distinctive
name of the court afterwards known as the
Common Bench, (and, in modern times, as
the Common Pleas,) soon after the Con
quest, the appellation boing probably de
rived from the stationary character of

as Bancus Regis, (q. v. the King’s

ench,

to distinguish it from t a original Bancus,
which was now frequently called Communis
Bancus, (q. v.) the Common Bench; the
two courts being spoken of as the Benches,

(ba1un'.)

Stat. FVestm. 2, c. 30.

From

this time the judges of these courts are
the court, which was permanently held described as justiiiarii de utroque Banco,
at Westminster. Maddox Hist. Earcheq. (Flcta, lib. 2, c. 35, § 4,) or utriusquc
539. 1 Reeves’ Hist. Eng. Law, 57-59. Banci, justices of either Bench; and, in
But see Yearb. M. 7 Edw. III. 47. H. 8 the Register, certain writs are said to be
Edw. III. 47. The Bancus is named as a returnable comm justitiariie domini regis
distinct court in the Magna Charta of 9 dc uno banco vel allero ; before the king’s
Hen. III. cc. 12, 13, and m the Charter of justices of one or the other Bench. Reg.
Hen. III. A. D. 1217. But the word is Orig. 199. Les justices del both benches.
not used in the Charter of King John, nor Mom. in Scacc. 19 Edw. I. Lea justices
in the Articles of King John’s Charter. de l‘un banke ct l’auter. Dyer, 57 h,
The court is constantly mentioned under (Fr. ed.) So the clerks were said to be of
this name by Bracton, as will appear the one Bench and of the other, (clers dc
from the references given in the deﬁ fun bancke et de lautre.) Britt. c. 21.
nition (supra), being a very few of the In modern times, the Common Bench has
passages in which the word occurs. The dropped the word by which it was at ﬁrst
same author describes very clearly its or exclusively designated, and is new general
ganization and jurisdiction, distinguishin ly known as the Court of Common Pleas;
it from the kin ’s own court, (or auto ragiaﬁ although the title “ Common Bench” is
properly so ca led. Habet cnim plurcs cu still retained in the reports. 1 Reeves’
riae, &c.; the king has several courts in Hist. Eng. Law, 245. See Common Pleas,
which divers actions are determined, and of Bench.
these courts he has one of his own, (habet
BANCUS APUD WESTMONASTE
unam propriam,) to wit, the au la regia, and RIUM. L. Lat. The Bench at West
chief [or supreme] justices who determine minster. Fleta, lib. 2, c. 2, § 7. Id. lib.
the king’s own causes, and those of all‘ 4, c. 5,§ 10. Bract. fol. 353 b. Jllem.
other persons by plaint or by privilege, in Scacc. H. 20 Edw. I. An ancient title
&c. He has also a court, and justices sil of the English Court of Common Pleas.
ting in bench, (habet etiam curiam, et justi See Bancus.
tiarios in banco residentes,) who have cog
BANCUS REGIS. L. Lat. The King’s
nizance or jurisdiction of all pleas, which Bench, as supposed to be always held coram
they are authorized to take cognizance of, ipso rege, before the king himself. In
and without warrant they have no juris banco rcgis; in the King’s Bench. Fleta, lib.
diction or power. Bract. fol. 105 b. So 2, c. 51, 21. See Bancus,Ke'ng’s Bench.
again, he describes the justices of the latter
BANCUS REGINE. L. Lat. The
court as certo loco residentes, sicut in banco, Queen’s Bench. See Queen’s Bench.
sitting in a certain place, as in the bench.)
BANCI NARRATORES. L. Lat. In
d. fol. 108. SeeFleta,lib. 2, c. 2,§7. Hence old English practice. Countors of the
the justices of this court were always de Bench, sometimes called serjcant counters ;

scribed as justitiarii de Banco, justices of advocates or pleaders. Placitantium ad
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vocatorum, (qua: banci narratorcs vulgariter
appellamua); of the pleading advocates,
whom we commonly call counters of the
bench. Jllatt. Par. Hist. 1077, cited 1 Bl.
Com. 24, note
Staph. Pl. Appendix,
note
A class of advocates eculiar to
the Bench, (bancus), as the Eng ish Court
of Common Pleas was anciently called;
answering to serjeants at law, who, until
very recently, enjoyed a monopoly of the
practice of that court Sec Bancus, Coun
tor, Serjeant.

BAN

nally peculiar to the Common Bench. See
Bancust

This word, judging from the corrupted
form banky, seems to have been sometimes
pronounced in two s llables.
BANK, Bane. ‘L. Lat. bancus.] In

practice.

The regular term of a court of

aw, as distinguished from a sittings at
nisi prius. The ancient phrase in banco,
sometimes translated in bank or bane, once

exclusively used to denote the sittings of the English Court of Common Bench, is
BAND. Sc. [see Ban] In old Scotch now constantly applied to any superior
law. A proclamation calling out a mili court of law, to denote the full court sit
tary force. “ Dilatit of the contravention ting at its regular law terms for the hear
of the General Band, and of the Actes of ing of arguments, and is thus distinguished
Parliament in noeht presenting of thair from a sittings at mini prius, or a circuit
mennc before the Justice or his dcputes.” court held by one of the judggs for the trial
1 Pitcairn’: Grim. Trials, part 1, p. 205. of causes before a jury.
ays in bank
BANDE. Fr. [from Ital. bando, a (dies in banco,) are certain days in term
public cry, publication made by drum or appointed by the courtor by statute, for
trumpet Emerig.
In French law. A the return of process, and the appearance
proclamation or e ict. Emerig. Tr. des of parties. See Days in bank. The day
Ase. ch. 12, sect. 51. Hence contrebande, in bank was always distinguished from the
contraband. Id.
day at nisi prius, or in the country, (in
BANE. In old English law. A public patria) as it was termed; that is, the day
denunciation of a malefactor; the same of trial. Ita quod oertus dies detur in
with what was called hutesium, hue and cry. banco, et certi dies et locus dentur in patria ,'
Spelman. See Huteeium. Brant. fol. 116. so that a certain day be given in bank, and
According to Cowell, who cites the same a certain day and place be given in the
passage from Bracton, it signiﬁed the de country. Reg. Orig. 186.
struction or overthrow of any thing, as he
BANK. [from Lat. bancus, a bench or
who was the cause of another’s death was counter used by dealers in money.] A
said to be le bane; a rnalefactor. A felo place for the deposit of money. A com
dc se was called by the Saxons self bane. pany or association of persons, authorized
Blount.
.
to receive deposits of money, to lend mo
BANEREITUS, Miles Banerettus, Bene ney, and to issue promissory notes intend
rettua. L. Lat. In old English law. A ed for circulation as money.
banneret or knight banneret. Spelman.
The house or place where such business
See Barmeret.
is carried on.
BANK, Banke, Bancke, Banquc, Banky,
BANK. [Lat. ripa.] Land, usually of
Baunc.
L. Fr. In old English law. some elevation, along the side of a river or
Bench; the Bench. The name formerly stream, conﬁning the water in its channel
given in French to the two superior com or bed. See 13 Howard’s R. 417, \Va ne,
mon law courts in England. Bank, (banke, J. That sgsce of rising ground above ow
or banque) le Roy; the King's Bench. water mar ,which is usually covered by
Stat. Weatm. 1, c. 45. Le Commune Bank; high water. 17 Alabama R. 780. De
the Common Bench. Reg. Orig. 198 b, ﬁned in the Digests, as that which contains
nota. The latter court was also called or encloses a stream at its fullest height,
Bank a Weatmymtre; the Bench at West (quw plenissimum jlumen continet.) Dig.
minster. Britt. e. 90. Stat. Westm. 1, 43. 12. 3. 1. The banks of a river are
c. 45. Justices du Banlce ; justices of the those elevations of land which conﬁne the
Bench (that is, the Common Bench.) Slat. waters when they rise out of the bed.
Gloc. c. 12. 1 And. 31. Les justices de Curtis, J. 13 Howard’a R. 426. As to the
Ion Banks ; the justices of his Bench, (that banks of rivers, as boundaries of land, sec
is, the King’s Bench.) Artie. sup Chart. Angel! on Water-Course:,§ 24, et seq. 3
c. 5. En ce’ Bank; in this Bench. Yearb. Kev-nan’s R. 296.
-

ll. 3 Hen. VI. 2. The name was origi

BANK-BILL.

A bill issued by a bank,
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for the payment of money on demand, and
intended to circulate as money. The more
strictly accurate designation of such paper
is bank-note ,' although it has been decided
that “bank-bill” and “bank-note” mean
the same thing. 4 Grag/’s R. 416. See
Bank-note.
BANK-NOTE. A promissory note is
sued by a bank, payable to the bearer on
demand, and intended for circulation as
money. Popularly termed a “ bank-bill.”
Bank-notes, strictly speaking, are not mo
ney; but in conformity with common
usage and by general consent, they are re
ceived and treated as money. 1 Burr. 457.
13 East, 20. 12 Johns. R. 220. 5 Mason’s

R. 537. “Good bank-notes” or “current
bank-notes” are held to import such only as
are redeemable in gold or silver, or such as

are equivalent thereto. 1 Texas R. 246.
BANKER. One who keeps a bank;
one who is engaged in the business of
banking, (q. v.)
BANKEROUT. 0. Eng. Bankrupt;
insolvent; indebted beyond the means of
payment. This word occurs in the old
colony laws of New Plymouth, A. D. 1633,
in the sense of insolvent, as appears from
the following extracts :-—“ That in case it
fall out that any die more indebted than
their estate of goods and chattels amount
unto,” &c.

“That in case a man die bank

erout, as afore,” &c. Plymouth Col. Laws,
(ed. 1836,) p. 33. See Bankrupt.
BANKING. The business of receiving
money on deposit, loaning money, dis
counting notes, issuing notes for circula

tion, collecting money on notes deposited,
negotiating bills, &c. See Cleaveland on
the Banking System of the State of New
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and has come down to us in that connec
tion, and through the medium of the laws.
Bronson, J. 5 Hill’s (N. Y.) Rep. 343. Its
origin indeed is suﬂimently indicated by its
etymology,—the French or Norman banke

and banque, and the Latin bancus having
been used from a very early period to sig
nify a bench, table or counter, on which
goods were exposed for sale, or money for
exchange, thus denoting the occupation of
a trader, a dealer in wares or merchan

dise, a merchant, a money-changer, or
banker in the strict sense of the word. See
Bancus. In the Roman law, the word
rnensa (a table) was used in a similar man
ner, to denote the business of an argenta
rius, or dealer in money. D-ig. 2. 13. 4.
Nov. 136, c. 1. The word bankrupt occurs
for the first time in the title of the statute
34 and 35 Hen. VIII. c. 4, (“against such
persons as do make bank rapt,”—a literal
translation of the French idiom qui font
bangue route) which is the ﬁrst of the Eng
lish bankrupt laws. 2 Bl. Com. 47 2, note (e.)

The persons against whom this statute was
directed are more particularly described as
those “who obtain other men’s goods on
credit, and then suddenly ﬂee to parts un
known, or keep house, and there consume
their substance without paying their debts.”
2 Steph. Corn. 190. Cowell. Subsequent
statutes have more clearly deﬁned their ob
jects in this particular, and under their
operation, and by long and settled usage
the term bankrupt has, in English law, ac
quired a speciﬁc and determinate meaning,
being applied exclusively to merchants’ and
traders, or those who get their livelihood by
buying and selling for gain. 2 Steph. Com.
193—l95.
2 Kent’s Com. 389.
See
Trader. It is, however, not merely con
ﬁned to traders in the legal sense of the
word, but is still further narrowed, by being
restricted to those traders who do certain

BANKRUPT. [O. Eng. and Fr. banker
out; from L. Fr. banke, Lat. bancus, a
bench, table or counter; and roupt or rout,
Lat. ruptus, broken. Literally, one whose acts deﬁned by law, tending to the injury
bench or counter, place of business,) is of their creditors; such, and such only,
broken or broken up.
‘
being the roper objects of the bankrupt
In English law. A trader who secretes laws. In t is view, a bankrupt still retains
himself, or does certain other acts tending to the character of an ofendcr which original
defraud his creditors. 2 Bl. Corn. 285, 471. ly belonged to the term, though in a greatly
See Bankruptcy, Act of Bankruptcy, modiﬁed sense, being no longer regarded
Trader. A person becomes a bankrupt as an actual criminal. He becomes a bank
by the mere commission of certain acts rupt, as any person becomes an 0ﬂ‘ender, by
deﬁned by law, without reference to any committing an act defined by law, and by
legal proceedings that may be taken after such commission makes himself liable, as an
wards. See 8 Taunt. 791, Dallas, C. J.
offender, to be proceeded against in the
‘J’ The term bankrupt had its origin way of punishment. Hence the distinction
in the incidents of trade and commerce, between bankrupt and insolvent, which has
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always been so carefully maintained in Eng
lish law. 2 Bl. Com. 484. See Insolvent.
“A man,” said Lord Mansﬁeld, in Hassclls
0. Simpson, “ may be insolvent, without
being a bankrupt; and aman may become
a bankrupt and yet be able to pay 25s. in
the pound.” 1 Dougl. 91, note. 2 W.
Bl. 997, note.

BANKRUPT. In American law. The

meaning of this term remains perhaps to be
settled, although the tendency hitherto has
been to give it the looser sense of insolvent,
or, in other words, to use the terms bank
rapt and insolvent indiiferently, as express
ive of the same description of persons. Sec
Insolvent.
At the time of the passage of the ﬁrst
bankrupt law of the United States, (Act of
Congress, April 4, 1800, repealed by act of
December 19, 1803,) the terms bankrupt
and bankruptcy seem to have been under
stood in nearly or quite the technical sense
they bore in the English statutes. After
wards, however, the distinction between
bankrupt and insolvent became gradually
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Bouvier, in his Law Dictionary, has re
stored, in some degree, the old distinction
between bankrupt and insolvent; deﬁning
the former to be “ a person who has done,

or suffered some act to be done, which is by
law declared an act of bankruptcy.” The
word trader, it will be seen, is here omitted,
while, on the other hand, it is prominently
employed by \Vebster, in giving even the
less technical sense of bankrupt :—“A trader
who fails, or becomes unable to pay his
just debts; an insolvent trader. In strict
ness, no person but a trader can be a bank

rupt.” So, a bankrupt is called by Mr.
Justice Story, “a broken up and ruined
trader.” 3 S107]/'8 R. 453. These deﬁ
nitions, takcn together, bring us very near
ly to that of the English law. See supra.

BANKRUPT LAW. A law for the
beneﬁt of the creditors of a bankrupt, (q. v.)
and for the relief of the bankrupt himself.
A law which, upon a bankrupfs surren

dering all his propcrty to commissioners for
the beneﬁt of his creditors, discharges him
from the payment of his debts, and all

obscured, the courts ﬁnding it diﬁicult to liability to arrest or suit for the same, and
discriminate with accuracy between bank secures his future acquired property from is
rupt and insolvent laws. Marshall, C. J.
4 Wb.eaton’s R. 122. 2 Kent’s Com. 390.
See 2 Story on the Const.
1111—1115.
This distinction was ﬁnally and effectually
broken down by the late act of Congress,
August 19, 1841, which expressly united
the provisions of both descriptions of laws,

and included

liability to the payment of his past debts.
Webster. Mr. Justice Story describes a
bankrupt law as “ a law for the beneﬁt and
relief of creditors, and their debtors, in cases

in which the latter are unable or unwilling

to pay their debts.” 2 Story on Conct.
§ 1113, note 2, (ed. 1858.) Mr. Stephen

1,) under the denomination speaks of it as a system of law of a peculiar

of bankrupts, not only “merchants, retailers, and anomalous character, intended to afford
bankers, factors, brokers, underwriters and to the creditors of persons engaged in trade
marine insurers,” who should commit cer a greater security for the collection of their

tain acts of bankruptcy speciﬁed; but also, debts than they enjoyed at common law,
and indeed primarily, “ all persons whatso under the ordinary remedy by action. 2
ever, residing in any state, district or terri Steph. Com. 189, 190. The present bank
tory of the United States, owing debts rupt law of England is contained in the
which should not have been created in con “Bankrupt Law Consolidation Act,” 12 d:
sequence of a defalcation as a public oﬁicer, 13 Vict. c. 106, embracing the provisions of
or as executor, administrator, guardian or the statutes 6 Geo. IV. c. 16, 1 & 2 \Vill. IV.
C. 56, 2 & 3 Will. IV. C. 114, 3 & 4 “fill. IV.

trustee, or while acting in any other ﬁduci
ary capacity,” and which they were unable
to pay. A very able opposition was made
to this extension of the meaning of the term
bankrupt, in several judicial opinions deliv

c. 47, and 5 & 6 Vict. c. 122, with amend
ments. Archbold’s Law and Pr. of Bank

ruptcy, (11th ed.) b. 2, pp. 235-337.
The leading features of a bankrupt law,

ered soon aﬂer the passage of the act, to or a system established by such a lawI as
which its early and total re eal (in 1843) distinguished from the ordinary law between
has given additional weig t and value.
Opinion of Bronson. J. (dissenting), 5
Hill’s
Y.) Rep. 329--371. Opinion
of Wells, J. U. S. District Court, Missouri,
2 N. Y. Legal Observer, 185. See 4 Com
|tock's R. 283.

debtor and creditor, are (1) the summary
and immediate seizure of all the debtor’s pro

perty; (2) the distribution of it amongthe
creditors ingcneral; and (3) the disehar e
of the debtor from future liability for t m
debts then existing. Id. 191. 2 Burr. 829.
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The leading distinction between a bank In France, the word banlieue is used to
rupt law and an imolvent law, in the proper signify a district around acity, usually, but
technical sense of the words, consists in the not always a league on all sides, through
character of the persons upon whom it is which the proclamation of the principal
designed to operate; the former contem judge of the place has authority. Id. P.
plating as its objects bankrupts only, that Cyclopedia, voc. Ban. It is also used in
is, traders of a certain description; the Lower Canada.
latter, insoluents in eneral, ‘or persons
BANNERET, Baneret. [L. Lat. bam
unable to pay their de ts. This has led to rettus, miles banerettua] In old English
a marked separation between the two sys law. A name of dignity now nearly, if not
tems, in principle and in practice, which in entirely, extinct, denoting a degree next
England has always been carefully main after a baron, and before a knight. 1 Bl.
tained, although in the United States it has Com. 403.
of late been effectually disregarded. In
BANN I, Bunny. L. Fr. A banished
further illustration of this distinction, it may man‘, an outlaw. Britt. c. 12, 13.
be observed that a bankrupt law, in its
BANNI NUPTIARUM. L. Lat. In
proper sense, is a remedy intended prima old English law. The bans of matrimony.
rily for the beneﬁt of creditors ; it is set in Spelman. Cowell. Bracton uses the sin
motion at their instance, and o crates upon gular bannum. Bract. fol. 307 h. Fleta
the debtor against his will, in imn'tum,) uses bannns. Fleta, lib. 5, c. 80,§ 3. Sec
although, in its result, it effectually dis Bannum, Bannus. '
charges him from his debts. An insolvent
BANNIMUS. L. Lat. [from bannirc,
law, on the other hand, is chieﬂy intended q. v.] We ban or expel The form of ex
for the beneﬁt of the debtor, and is set in pulsion of a member from the University
motion at his instance, though less effective of Oxford; by aﬂixing the sentence in some
as a discharge in its ﬁnal result. Bronson, public places, as a promulgation of it.
J. 5 Hills R. 331, 348. 1 Dane’: Abr. 317. Cowell.
BANKRUPTCY. The act of becoming
BANNIRE, Banniare. L. Lat. [from
a bankrupt; the state or condition of a bannum, q. v.] In old European law. To
bankrupt.* A status, or condition ﬁxed by proclaim; to decree or declare publicly; to
legislative provision. 2 Bell’: Com. 214. ublish an edict, decree or proclamation,
A condition following upon the commission bannum.) Bannivimus, at unusquisgue
of certain acts deﬁned
law.‘ 2 Steph. judex, &c.; we have decreed that every
Corn. 191, 192. Curtis, . 13 Howard’s R. judge, &c. Decret. Childeb. ad L. Salic.
168. “ A breaking up of the bank.” Lord c. 8. Spelman.
Ellenborough, 3 Campb. 312. See Bankrupt.
To summon ; to call out by edict, either
In a looser sense, (as used in American to court or to military service; to summon

law)--inability to pay one’s debts; insol

to a standard, bannum, or banner.

vency. The stopping and breaking up of
business, because a man is insolvent, and
utterly incapable of carrying it on.‘ Story,
I. 2 Story/’s R. 354, 359. Bankruptcy
does not consist in the proceedings in court.
It takes place in the course of a man’s busi

adplacitum banniatur nisi, drc. ; no person

Nullm

shall be summoned to court unless, &c.

Capitt. ad L. Salic. par. 1, c. 17. Spel
man. Omnes leader in ezercitu gradiendum
banniti cunt ; all liege men, or vassals, are

_summoned to go into the army. Spelmaa.
ness, and the proceedings in court are to
To proscribe ; to put to the ban, (in ban
ascertain whether the party was or was not num mittere); to conﬁscate. Jllullos ban
a bankrupt at the time the original petition nivit, oceupam res eorum; he proscribed
was ﬁled. Bankruptcy is well deﬁned to be many persons, seizing their property. Al
“the state of a man unable to pursue his bert. Aryentin. A. D. 1348. Spelman. Re
business, and meet his engagements in con bus omnibus in bannum missis ; all things
sequence of the derangement of his atfairs.” being put to the ban. LL. Longob. lib. 2,
tit. 43, l. 4. Spelman.
Randall, J. C'rabbe’s R. 456, 465.
BANLEUCA, Banleuga, Baleuca. L.
To expel by a public proclamation or
Lat [Fr. banlieue; from ban, a territory, ban; to anish; or according to Spelman,
and lcuca, aleague.] In oldlaw. A space to expel from a bannum or certain territory,
around certain cities, towns, monasteries, (ejicerc e banno vel territor-io.) Spelman,
&c., distinguished from other ground, and voc. Ban. Reg. Orig. 312 b. See Ban

protected by peculiar privileges Spelman.

nimus.
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L. Lat. [from banaire,

BAR
The banns of marriage.

Cum bannus ct

q. v.] In old European law. Bahishment; trina denunciatiofacta fuerit ante despomw
expulsion by a ban, or public proclamation. tioncm. Fleta, lib. 5, c. 30, § 3. See Bannum.
Reg. Orig. 312 b. See Bannum.
A banning, or putting to the ban. See
Bannire.
BANNITUS. Banniatus. L. Lat. [from
bannire, q. v.] In old European law. Ban
ished; outlawed. Reg. Orig. 312 b. Feud.
Lib. 2, tit. 28. 1 Pitc. Cr. Trials, part 2.
p. 103. Skene observes that bannum signi
ﬁes a trumpet; and refers to the Scotch cus
tom by which, when any person was ban
ished or “put to the horn,” the same was
done with three blasts of a horn or trumpet.
See Horning. '
An outlaw. Pat. 15 Edw. III. Cow
ell. Blount.
BANNUM. L. Lat. [San ban.] In old

European law.

An edict, statute or public

ordinance ; a ban. Pontes quiper bannum
ﬁeri solebant ; the bridges which used to
be established by ban. LL. Longob. lib. 3,
tit. 1, l. 11. Spelman.
A ﬁne or penalty. Bannum solvat ; he

BANNS, Bans. [L. Lat. banni, banna,
from Sax. ban, a public notice.] The pub
lic proclamation which the law of England
and of Scotland requires of the intention of
parties to enter into the marriage covenant.
Stat. 4 Geo. IV. c. 76. 2 Stepk. Com. 286,et
seq. Bract. fol. 307 b. Bell’aDict. The pro
clamation must be made in church, on three
successive Sundays, during the time of the
celebration of public worship, when it is

resumed that the whole parish is present.
he banns, however, maybe dispensed with,
by special license. P. Cyclopwdia. 2
Steph. Com. ub. mp. A similar publica

tion is required by law in several of the
United States.
BANQUE. L. Fr. A bench; the table
or counter of a trader, merchant or banker.
Banque route; a broken bench or counter;
bankrupt; or in old English, bankerout.
See Bankrupt.
BAR, Barr. [Fr. barre ; L. Lat. barra,

shall pay aban. L. Saw. tit. 2, § 9. Spelman. ezceptio perempto/ria.] In pleading. A spe
A tribute. Capitt. Carol. lib. 3, c. 08. cial plea, constituting a suﬁicicnt answerto
Spelman. Esprit des Lois, liv. 30, c. 20, note. an action at law ; and so called because it
Banishment or exile; proscription; con barred, i. e. prevented the plaintiff from
further prosecuting it with effect, and, if
ﬁscation. Sec Bannirc.
An anathema or curse. Synod. Conﬂ. established by proof, defeated and destroy
ed the action altogether. Now called a
A. D. 860. Spelman.
A proclamation or publication; the pub special plea in bar. See Plea -in bar.
The use of the term bar is common in
lication of marriage in a church. Cum
bannum et tertia denuntiatio ﬁat ante dec the old books. Plowd. 26, 28. C0. Litt.
ponaalionem ; when the ban and third or 303 b, 372 a Pleas are divided into dila
threefold publication is made before es tories and bars. Hob. 245. Bars again
pousals. Bract. fol. 307 b. See Bannus. are divided into various kinds. Plowd. ub.
Cowell.
A ﬁeld or territory; the limit or precinct sup. Hale’s Anal. sect. xlix.
of a town. Spelman. Villam cum omni Boote‘s Suit at Law, 108, note. A plea of
bu bannis et attinentiis; the town with all this kind was still more ancicntly termed by
its bans (or bounds) and appurtenances. Bracton, after the civilians, ezreptio peremp
toria, a peremptory exception. Bract. fol.
Albert. Argentin. cited ibid.
The following passage shows the use of 399 b. Fleta, lib. 6, c. 37. See Exceptio.
the word bannum, and other Latin deriva The terms barrer and barre were in com
tives from the same root. Bannire manda mon use in the law language of France in
mus et divulgari publice bannitos. Ban the year 1270, which is about the same
num etiam, ct oausam banni, proqua banni period when they ﬁrst made their appear
tus aliquicfuerit, et dtem bannitionis, &c., ance in English pleading. Ducange, voc.
in aetis volumus contineri. LL. Neapolit. Barra. Staph. Pl. Appendix, Note (25).
BAR. [L. Lat. bar-ra.] In practice.
lib. 2, tit. 1. Spelman.
BANN US. L. Lat. In old English law. The place in court which counsellors or ad
Aproclamation. Bannus regal! ,' the kin ‘a vocates occupy while addressing the court
proclamation, made by the voice of a hera d, or jury, and where prisoners are brought
forbidding all present at the trial by com for the purpose of being arraigned or sen
bat, to interfere either by motion or word, tenced; usually designated by a material
whatever they might see or hear. Bract. enclosure of some kind, to which the name
foL 142.

.Fl¢£4, lib. 1, 0. 34, § 1.

of a bar may with more or less propriety

BAR
be given.
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Webster deﬁnes it to be “ the
BARBITONSOR. Lat. In old En lish
railing which encloses the place which coun law. A barber. Fleta, lib. 1, c. 31, g 4.
scl occupy in courts of justice." Accord
BARBITS. L. Fr. Sheep. Dyer, 29,
ing to this deﬁnition, all the counsel in ( Fr. ed.) Litt. sect. 71.
court properly sit or plead within the bar.
BARCA. Ital. and L. Lat. In old law.
In the English courts, on the other hand, A bark or barque; a kind of merchant ves
many of the counsel, including the great sel. Spelman.
body of barristers (who hence derive their
BARCARIA. L. Lat. In old English
name,) sit without the bar, and are for this law. A barkary, or tan house ; a place to
reason called utter or outer barristers (q. v.); keep bark for the use of tanncrs. Cowell.
the space within being a privileged place Towns. Fl. 55.
allotted to king's or queen’s counsel, ser
BARCARIUM, Bercarium, Berquarium.
jeants, and others having privilege or pre L. Lat. [Fr. bergerie, from berger, a shep
audiencc. 3Bl. Com. 28. 3 Steph. Com. herd.] In old English law. A sheepcote
387. Wharton’: Lear. voc. Barrister. The or sheepwalk; aberghcry. Spelman. Cow
term bar, as expressive of a material enclo ell. See Bercaria.
'
sure, is used with much more distinctncss
Barcarius, Barquarius, Berquar-ius. A
in English than in American practice.
shepherd ; a keeper of sheep. Spelman.
The presence of the court, either actual
BARECTATOR, Barector. L. Lat. In
or constructive. A trial at bar (q. v.) is a old English law. A barretor, or barrator.
trial had before the full court in term, in Spelman. See Barretor.
.
contradistinction to the ordinary trial at nisi
BARET. L. Fr. A wrangling suit.
prius, (q. v.) A case at bar is a case presently Britt. c. 92. Co. Litt. 368 b.
before the court; a case under argument.
BARGA, Bargia. L. Lat. In old law.
The members of the legal profession, A barge. Spclman. Towns. Pl. 226.
collectively, are ﬁguratively called the bar,
BARGAIN AND SALE. In convey
from the place which they usually occupy ancing. The transfcrrin of the property of
in court. This was as early as Keilw. 40. athing from one to anot or, upon valuable
See Barre. The same ﬁgurative use of the consideration, by way of sale. Shep. Touch.
term has led, in England, to the distinction (by Preston), 221.
between practitioners at the bar, including
The instrument, conveyance or assurance
barristers in the proper sense, and practi by which such transfer is made. Id. ibid.
tioners under the bar, comprising special —A kind of real contract, whereby the
plcaders and conveyancers. Warren’s Law bargainor, for some pecuniary consideration,
Studies, 1, note, (Am. ed.) Attorneys are bargains and sells, that is, contracts to con
considered as being always present in court. vey the land to the bnrgaincc, and becomes
1 Tidd’s Pr. 80.
by such a bargain a trustee for, or seised
BARAGARIA. Span. A concubine, to the use of the bargainee; and then the
whom a man keeps alone in his house, un statute of uses completes the purchase.
connected with any other woman. Las 2 Bl. Com. 388.—A contract, in considera
Partidas, art 4, tit. 14.
tion of money, or other valuable considera
BARA ERIUS. L. Lat. In old Eng tion, passing an estate in lands and tone
lish law. A barretor, (q. v.) Spelman.
ments, by deed indented and enrolled.
BARATOR, Barector. L. Lat. A bar. Baa. Abr. Bargain and sale.
rctor, (q. v.) Spclman.
Bargain and sale is, in England, one of
BARATRY. [L. Lat. baratria.] In the ordinary modes of conveying estates, or,
Scotch law. The crime committed by a in the language of Shep ard, one of the
judge who is induced by a bribe to pro “common assurances ofthe ingdom.” Shep.
nounce ajudgmcnt. Baratriam committit Touch. 221. In the United States, it is the
qui propter pecuniam justitiam baractat; most prevalent mode of conveyance; and
he commits baratry who barters justice for gives a seisin to the grantee without any
money. Bell’s Diet.
entry or pernancy of the proﬁts. Parker,
BARATTERIE. Fr. In French law. C. J. 15 Mass. R. 214. 4 Kcnt’s Com.
Barratry. Emeriy. Tr. des Ass. ch. 12, 495, and notes. The appropriate and ope
sect. 3, § 1.
rative words of such a conveyance are
BARBANUS. L. Lat. In old Lom " bargain and sell,” “bargained and sold,”
bardic law. An uncle, (patruua) LL. (L. Lat. barganizavit et vendidit,) although
Longob. lib. 1, tit. 10, l. 1. Spelman.
these are not absolutely necessary to a good
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bargain and sale, for words equivalent, such
as “alien,” or “grant,” or “demise and
grant,” will suﬂice to make land pass. 2
Just. 672. Shep. Touch. 222. 1 Shph.
Com. 494.
o ,, 1: A bargain and sale was originally a
contract for the conveyance of land for a
valuable consideration; and though the
land itself would not pass without livery, the
contract was suﬂicient to raise a use, which

the bargainor was bound in equity to per
form. 1 Co. 121 b. After the Statute of
Uses was passed, the use which was raised

and vested in the bargainee by means of
the bargain, was annexed to the possession,
and by that operation the bargain became
at once a sale, and complete transfer of the

title. 2 Bl. Com. 338. 4 Kent’s Com.
496. See Id. 301, note. In other words,
a bargain and sale was originally nothing
more than the sale of a use, the possession

or seisin of the land itself still remaining in
the bargainor. Since the Statute of Uses,
the bargain and sale vests the use, as it did
before, and then the statute vests, trans

fers, or annexes the possession; thus com
gleting the purchase. Shep. Touch. (by K
reston), 221. 2 Bl. Com. 338. See 1
Sleph. Com. 492-495. See Use, Stat
ute of Uses.
BARGAIN AND SALE (of goods).
An agreement to sell, followed and com
leted by an actual sale.*
Com. Dig.
argain and Sale, (A.)—This term is fre
quently applied to the transfer of property I
in goods; the word bargain denoting the '
arrangement of the terms upon which the
one party sells, and the other buys; and

BAR

which last is ordinarily denominated a bill
of sale. 2 Steph. Com. 104.
BARGANIZARE. L. Lat.
In old
conveyancing.
To bargain; to agree.
Towns. Pl. 55. Barganizavitetvendidit;
(he) hath bargained and sold. Bargam'
zasset ; (he) had bargained. Reg. Orig.
108. Dedi, concessi, barganizavi etfeofavi ,'
Ihave given, granted, bargained and en
feoffed. 1 Leon. 58.
BARGEMEN are liable as common ear
ricrs. Angell on Carriers, § 79.
BARGUS. L. Lat. In old European
law. The branch or trunk of a tree ; (ra
mus, truncus.) L. Salic. tit. 69, § 1. Spel
man.
BARICELLUS. L. Lat. In old European
law. An oﬂicer who apprehended malefac
tors, (cireitor, lictor.) Const. Mediolanms.
Car.V. Spelman makes it equivalent to the
Fr. and Eng. sergeant.
BARILLATUM. L. Lat. In old Eng
lish law. A vessel for containing liquids.
Militi quotidiri liberetur it eelar’ regis, barilla
tum vini, continens ad minus unumjalonem ;
there shall be delivered to the knight, every
day, by the king’s cellarer (steward) a
barrel (i) of wine, containing at least one
gallon. Fleta, lib. 2, c. 5, § 6. Sec Ba
rillus.
BARILLUS, Barillum. L. Lat. In old
English law. A barrel. Cartular. Hen.
de Oilli, tom . Hen. II. Cowell.
BARK, [I€at. c0rte:r,] is sometimes ﬁgu
ratively used to denote the mere words or
letter of an instrument, or outer covering of
the ideas sought to be expressed, as distin
guished from its inner substance or essen

the word sale expressing the completion of tial meaning. “ If the bark makes for them,
the contract, so as to pass the pro erty the pith makes for us.” Lord Bacon’s 1119.
from the seller to the buyer.‘* Shep. ouch. Case of the Postnati of Scotland, Works,
221. P. Cyclopwdia. In such cases, the iv. 333. See Cortez,Q|1il1wl'ciill liters, &c.
seller is called the bargainor, and the buyer
BARO, Barus, Viro. L. Lat. [Lat-.
the bargainec, and the two parts of the vir; Sax. wer, war, var ,' O.Fr.ber; Alum.
transaction taken together, [including the ‘ bar ; Grzeco-barb. Bm;.] In old European
otter and acceptance of a consideration,] law. A man. Si quis baroni viam suam
constitute the whole contract of buying and obstaverit; if any one shall stop a man’s
selling personal goods, so as effectually to way. L. Salie. tit. 33, § 1. Spelman.
Si barus fuerit quifwminam percusseril ,'
change the property. Id. ibid.
A bargain and sale of chattels personal if it be a man who has struck a woman.
is sometimes termed an assignment, (q. v.) L. Alam. tit. 95.
A freeman, or freedman, (homo liber at
and may, in general, be made by paro , that
is, either by mere writing, or by more word libertinus.) Si aneillafuerit, solvat solidum
of mouth, and does not require the solemnity unum ; an barusfueril, simililer ; si servus
of a deed. But instruments in writing are fuerit, medium solidum; if it be a maid
frequent, and in some cases essential, and servant, he shall pay one shilling; if a free
are either in the form of a mere note or man, the same; if a slave, half a shilling.
memorandum, or of a regular assignment, L. Alam. tit. 95. Spelman.
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A strong, able-bodied man. (mlrfortis in was given to the freemcn of the Cinque
lab0ribus,) who serves for hire, (mercena-i
1-ius). Gloss. Arabico-Lat. Isidor. Orig.
lib. 9, c. 4. Spelman.
A warrior or chief, as distinguished by
strength; a baron. Sunt et alii potentes
sub regs, qui dicunlur baroncs, id est, robur

and is supposed by Spelman to have been
introduced into England about the time of
the Conquest. Baro, its Latin form, occurs

both’ ; there are also other powerful men

> indeed in the laws of Edward the Confessor

Ports. Spelman.
Cg/clopwdia.

Braet. fol. 117 b.

P.

*,,,"‘ The word baron is of Norman origin,

under the king who are called barones and other ancient collections, but Spelman
barons), that is, the strength of war. supposes it to have been introduced in these
ract. fol. 5 b.
cases by a later hand. As to its etymolo
A life, or body guardsman, satelles ,' gy, some have traced it to the bare, varo,
ﬂapos, B-qmyya-, barangus, varangae.
Spel oarro and vero of the ancient Latin writers,
man.
others to the Bapvg of the Greeks. ' Spel
A vassal or feudal tenant; a freeholder; man, however, has shown satisfactory rea
éliber tcnens) ,' a proprietary owner of land, sons for deriving it from the language of
dominus proprietarius rei immobilis.) LL. the barbarian nations who overran the R0
Malcolm. II. Reg. Scot. c. 1, § 3. Spelman. man empire. Its radical and primitive
A head or chief vassal (vassallus capi meaning seems to have been the same with
talis), or tenant in capite ; one who held that of the Latin vir, a man, and runs
his lands immediately of the king, by mili through the wer, war, and var of the Anglo
Saxons, the bar of the Franks, the bar of
tary service. LL. Male. ub. sup.
A feudal lord. Mag. Chart. 9 Hon. III. the Alamanni, in their laws and charters
e. 31. Id. Johan. c. 43. Majorca barones ; barus and para, and the bare of the Lom
bards and Salians; thus denoting acommon
greater barons. Id. 0. 14.
A baron, lord or nobleman. Bract. fol. origin of the word at this period. Spelman.
Hence the lower Greek ﬁapos, Bapms, and
351 b. Spelman.
A baron, or judge of the cxchequer. ﬂapayynp This primitive meaning of man
Bract. fol. 116 b. Fleta, lib. 2, c. 27 . became gradually modiﬁed into that of
freeman, strong or able-bodied man, (see
Spelman.
A freeman. Tanquam baro vol alias Baro,) until the word came to be appro
priated by thc feudal law, to signify one who
liber homo. Fleta, lib. 2, c. 2, § 12.
A citizen of a city or town, having cer held lands of a superior by military and
tain privileges; a chief citizen. Fleta, lib. other services; a vassal, or feudal tenant;
2, c. 2, § 13. Id. c. 55, § 1. Bar-ones de (see Baro,) one who acknowledged himself
quinque portubus ,' barons of the Cinquc to be his lord’s man, (homo, see Homage ;)
Ports. Mag. Cart. 9 Hon. III. e. 9. Fleta, and whose bodily ability to bear arms was
lib. 2, c. 55, § 1.
of course an essential qualiﬁcation. It was
A husband, (Fr. baron). Spelman. See after it had acquired this feudal sense of
Baron.
tenant, that it was introduced into the
BARON. L. Fr. and Eng.
Lat. English law, the earliest use of the term
baro, L. Fr. baroun, qq. v.] A lord or noble being to denote that class of persons who
man; the most general title of nobility in held lands of a superior by military and

England.

1 Bl. Com. 398, 399.

Law, b. 2, ch 2.

Finch’s

other honorable services, and who were

bound to attendance in the courts of that

A particular degree or title of nobility, superior, to do homage, and to assist in the
next to a viscount. 1 Bl. Com. 398, 399, various business transacted there. P. Cy
clopwdia. The court itself in which these
405.
A judge of the court of exchcquer. 3 tenants had to perform their services, is
Bl. Com. 44. Cowell. See Barons of the called to this day the court baron ; more
Exchequer.
correctly, (as some suppose) the court of
A husband. 1 Bl. Com. 432, 442. See the barons, (curia baromum.) 3 Bl. Com.
Baron and Fame.
33. The term baron, however, soon came
A freeman. Co. Litt. 58 a. See Baro. to be almost exclusively a plied to those

The chief citizens of London, York, and of who held lands immediately of the king,
some other laces in which the citizens the tenants in capite, or tenants in chief of
possess pecuiar franchises, are called in the crown; and continued to be used in this
early charters, barons ; and the same name sense for two centuries and a half after the
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conquest. For the origin and ap lication
BARONIA, Baronatus. L. Lat. [from
of the term as a title of nobility in ngland, baro, q. v.] In old English law. A burony.
see Spelman, Selden's Titles of Honor,
Home‘; British Antiquities, P. Cg/clopaadia.
BARON AND FEME. L. Fr. Husband
and wife. A phrase of constant occurrence
in the older law books, and not yet obsolete.
Baron, in this connection, is supposed by
Blackstone and other writers, to have the
sense of lard, im lying superiority and pro
tection. 1 Bl. om. 442. C0. Litt. 112 a.
But, according to Spelman, it is to be taken
in its simple primitive sense of man. See
Bare. Baron and feme therefore strictly
means nothing more than man and woman,

The dignity, territory, patrimony or fee of
a baron. Spelman, voc. Baro. Mag. Cart.
9 Hen. III. e. 31. Co. I/ill. 83 b.
A manor, or the territory of a manor.
Spelman, ub. sup.
A house of a certain kind in London. Id.
A part of a county corresponding with a
hundred. Id.

01' man ("Id M78;

drip nu ywh; Lat.

Bract. fol. 351 b. Flm, lib. 6, c. 10, § 15.

air et mulier ;) mulier being always used
in the old law in the sense of wife, (uror.)
Spclman, voc. Bare. Of these terms, feme,
fem, or femme, is still separately and fre
ently used to signify a woman, or wife,
gge Feme, Feme covert, Mulier. “ A feme
took baron ;” that is, a woman took hus
band. Cro. Eliz. 825.
BARONAGE. [L. Lat. baronagium. ]
In English law. The collective body of the

BARONS OF THE CINQUE PORTS.
[Lat. barones quinquepo1-tuum.] Members
returned to parliament from the Cinque
Ports of England. Sec Cinque Ports.
Spelman applies the term barons to the in
habitants of those ports generally.
BARONS OF THE EXCHEQUER.
Lat. barones scaccarii, orde acaccan'o.] 'lhe
six judges of the Court of Exchequer in Eng
land, ofwhom one is styled the chief baron ;
answering to the justices and chief justice of
other courts. Hollhouse. P. Cycloptcdia.

barons or of the nobility at large.

Spel

mn, voc. Baronagium. P. Cyclopcvdia.
BARONAGIUM, Barnaf/ium. L. Lat.
In English law. The whole body of the
barons (inteyra class-is baronum ;) the
baronagc of the lzing’s court answering to
the homage in the court of the manor or
inferior lord. Spclman, voc. Barn.
The retinue, attendants or following
(Lat. clicnlcla scu comilatus, Fr. le train) of
I baron. Id.
BARONATUS. See Baronia.
BARONET. [L. Lat. bamnettus, q. v.]
An English name of dignity, which in its
etymology imports a little baron. It is an
hereditary dignity created by letters patent,
and usually descendible to the issue male,
but is not a title of nobility. 1 Bl. Com.

403.

Oaput baroniw ; the head of a barony;
the castle or chief house of the baron. Id.
See Barony.
BARON ISSA. L. Lat. In old Eng
lish law. A baroness, the wife of a baron.

’*_.,* The Court of Exchequer was insti

tutcd immediately after the conquest, and
it is probable that the judges were so de
nominated from the beginning. They are
called barons in the earliest exchequcr
record, namely, the Pi c Roll of 31 Henry
I. In accounting for t is term, Mr. Reeves

observes that the administration of justice

in those days was so commonly attendant
on the rank and character of a baron, that
bare and justit-iarius were oﬂscn used sy
nonymously. 1 Reeves’ Hist. Eng. Law, 51.
See 1 Rob. Charles V. A pendix, note xxiii.
Spclman thinks it may have been derived
from the Norman custom of giving the title
of baron to judges and magistrates en
It was instituted by King James I. crally. And see the explanation in F eta,

A. D. 1611, in order to raise a competent lib. 2, cc. 26, 27.

Baroncs, however, it is

sum for the reduction of the province of ' thought may mean nothing more than the
Ulster in Ireland. Id. ibid. The title, men, that is, the chief men of the ex
however, occurs in records and statutes at chequcr. P. Cyclopwdia. See Baro.
BARONY. [L. Lat. baronia, baronalua]
a much earlier period. Spelman, voc.
In English law. The dignity of a baron.
Baronetlus.
BARONETTUS, Baroncellus, Baronu Spelman, voc. Baronia.
lus, Baremculus, Bariculus, Baroniculus.
A species of tenure. To hold by barony
L. Lat-. [dimin. of bare, q. v.1] In old Eng ancicntly meant to hold lands by the service
lish law. A baronet; a ittle or lesser of attending the king in his courts, as
baron. The term occurs in authors of the barons; or, according to Spelman, to be a
time of Edward II. See Spelman, by baron of the realm, (ease baro regni.) Id.
whom it is explained at length.
P. Cyclopedia.

(190)

BAR

BAR

The territory of a baron, or the lands comes within the legal deﬁnition of barra
which form his tenancy. Spelman. Belt’: try." Shaw, C. J. 2 Cushing’s R. 512.
"',,"‘ The term barratry is supposed by
Diet. A barony sometimes consisted of
several manors, the chief of which was called
caput baroniaa. Crabb’s Hist. Eng. Law,
72. See Baronia, Uaput baronice.
BAROUN, Barroun, Barun. L. Fr.
Baron. Conf. Carter. 25 Edw. I.
Husband. Yearb. H. 1 Edw. II. 4. T. 4
Edw. II. 107.
BARRA. L. Lat.
Fr. barre.] In
old pleading and practice. A bar to an
action ; a plea containing a suﬁicient answer
to the action; a plea in bar. Dyer, 56,
(Fr. ed.) See Bar.
The bar of a court. Apprenticiu-s ad
ban-as ,' an apprentice at the bars; a barrister. Co. Litt. 372 a. See Apprenticius ad
legem. Ad barram vocatus; called to the
bar. 1 Ld. Raym. 595. See Barrister.
BARRASTERIUS. L. Lat. In old
records. A barrister; a pleader at the bar,

(repagula-rius causidicus.)

Blount.

BARRATARE. L. Lat. In old Eng
lish law. To cmbezzlc. ClerIce’s Praz.
Cur. Adm. tit. 39.
BARRATOR. See Barretor.
Fraudulent;
havinJg
theBARRATROUS.
character of barratry.
Story,
.
8 C'ranch’s R. 39.
BARRATRY. [Fr. bara teriv, baratterie ;
L. Lat. barataria; from Ital. barratria, or
Fr. barat, deceit, fraud.] In marine in

some to be derived from the Italian law, in
which barratria has the sense of fraud
committed in contracts and sales. Du
frcsne. Lord Ellenborough, 8 East, 126.
Others have derived it from the Spanish
barateria, which has a similar meaning.
Johnson, J. 3 Peters’ R. 222—230. Emer
igon, who writes the word, baratterie, says
it is a barbarous word unknown to an
tiquity. Tr. des Ass. ch. 12, sect. 3, § 1,
citing De Luca de Gredito, disc. 106, n. 28.
Straccha, GI. 31, n. 1. Pasquier, (liv. 8,
ch. 3, p. 682,) makes it to be derived from

l
ba-rat, signifymg fraud, trickery, falsehood.
From whatever source it may have been
introduced, there is little doubt that radi
cally it imports fraud, and hence it is gen
erally agreed in English and American law
that fraud must be a constituent of the act
of barratry. 12 Johns. R. 128. 14 Mass.
R. 1. Johnson, J. ub. sup. Abbott on Ship.
183. But the word fraud, as used in de
ﬁning this act, is itself not always under
stood in its stricter sense, as implying a
dishonest or injurious intention. Hence
acts done by the master of a vessel, even

with the view of promoting the owner's
interest, may nevertheless, in certain cases,

amount to barratry. Accordingly, under
the denomination of barratry are properly
surance. Fraudulent conduct on the part included not only the grosscr acts or
of the master of a vessel, in his character of crimes of destroying or running away with
master, or of the mariners, to the injury of a vessel or cargo, and stealing the cargo by
the owner of the ship or cargo, and with the mariners, but also acts inconsistent
out his consent; including every breach of with the owner’s instructions, or not con~
trust committed with dishonest views."I sonant to the laws of the land: such as
3 Kcnt’s Com. 305. An act committed by sailing out of port without paying port
the master or mariners of a ship, for some duties, disregard of an embargo, breach of
unlawful or fraudulent purpose, contrary to blockade, smuggling, cruising under a let
their duty to their owners, whereby the ter of marque against the owner’s instruc
latter sustain an injury. Story, J. 8 tions and intentions, and deviation from
C'ranch’s R. 39. Casaregis conﬁnes it to the voyage in some cases. See Abbott on
this sense. Disc. 1, n. 77.
Ship. (Perkins’ ed. 1846), 183, and note,

In a larger sense, barratry comprehends ibid. The English and American cases are
negligence as well as wilful misconduct, and
in this sense it is used by the French wri
ters. Pardessus, Cours de Droit Com.
tome iii. n. 772. 3 Kent’s Com. 305. In
some recent American cases, the courts

not altogether in harmony on this subject,

the cause of which has been well explained
by Johnson, J. in the opinion already re
ferred to.
BARRATRY, Barratrie, Baratrg/. In
Scotch law. The crime of a judge who
receives a bribe for a judgment. Skenc do
Verb. Sign. Brande. See Baratry, Bar

seem to be approximating to this meaning.
Id. 300, note. “Every wilful act, on the
part of the master, of known illegality,
every gross malversation in his office or retor.
‘criminal negligence, by whatever motive
BARRE. L. Fr. In old English law.
induced, whereby the owner is damniﬁed, Bar; the bar of a court. Ore jeo ne re
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rpondera pas, mes si jeo fuisse 2; la barre,
jeo vous reapondiase bien toste ,' I will make
no answer now, but if I were at the bar, I
would answer you very soon. Yearb. P.
6 Edw. III. 44.
Bar; a plea in bar. Dyer, 118, (Fr. ed.)
Le barre nest bone; the bar (plea) is not
good. Keilw. 11.
Bar; the bar. The members of the
legal profession, serjeants or barristers,
practising in a particular court. Fait dere
mmt dit 4: agree per tout le barre cf:
tout le banke; it was clearly said and
agreed by all the bar and all the bench.
'eilw. 40.
BARRETOR, Barrettor, Barrator, Ba
rator, Barratoure. [L. Lat. barector, barec
tator, baraterius. According to Coke, from
Fr. barat, a wrangling suit, a brawl or quar
rel; according to others, from Fr. barat,

bar, q. v.] In English practice. One who
appears at the bar of a court, in discharge

deceit, fraud.] In criminal law. A com
mon mover, exciter or maintainer of suits

because they sit and plead without (ouster)

of his duty as an advocate; one called to
the bar (ad ban-am) ; a pleader at the bar,
counsellor, or advocate; the lower of the

two degrees of counsel in the English
courts.’*

Barristers were at ﬁrst styled appren
tices at law (app-renticii ad legem), or ap
prentices at the bars, (apprenticii ad bar
ras), answering to the degree of bachelor
in the universities. They seem to have
been ﬁrst appointed by an ordinance of
King Edward I. in parliament, in the 20th
year of his reign. Spelman, voc. Appren
ticii. Dugdale, Orig. Jar. 55. 1 Bl.
Corn. 23, note. 3 Id. 27. 3 Steph. Com.
385. See Apprenticiusad Iegem. The reat
body of barristers are called, especial y in
the older books, utter or outer barristers,

the bar; as distinguished from those who
and quarrels either in courts, or elsewhere have privilege to sit within the bar. See
in the country; a disturber of the peace Bar.
who spreads false rumors and calumnies,
BARTER. The exchange of one com
whereby discord and disquiet may grow modity, or article of property, for another.
among neighbors. Co. Litt. 368. Stat. Distinguished from a sale, which is an ex
Westm. 1, c. 18. 8 Co. 36. Latch, 194. change of goods or pro erty for money.
Cro. Car. 192. Terms de la Ley. Cowell.
BARTON, Berton, from bar, a lord,
Shaw, C. J. 11 Pick. R. 432, 434. See and tan, a land or farm. Spelman, voc.
Baro.] A word used in Devonshire, and
Barrelry.
In old law. A litigious, contentious other parts of England, for the demesne
person, (litigator, contentiosus); one who lands (prmdium dominicum) of a manor;
haunts the courts, (qui prwtorium nimis sometimes for the manor house itself; and
frequentat). Spelman. Hortensius Caval in some places for outhouses and fold
canus, cited ibid.
yards. Spelman. Cowell. Blount. 2 Co.
In Scotch law. A simonist; a judge 66, Tooker’s case. See Berton.
who takes a bribe for giving judgment.
BARUN. L. Fr. Baron; a baron.
‘LL. om. Cong. 1. 23.
Skene dc Verb. Sign. voc. Barratrie.
BARRETRY, Barratry. [L. Lat. bar
Husband.
Hem. in Scacc. H. 18
ratria, barateria.] In criminal law. The Edw. I.
act or offence of a barretor, (q. v.); usually
BAS. Fr. [L. Lat. bassua] Low;
called common barretrg/. The offence of base; or inferior.
frequently exciting and stirring up suits
BAS CIIEVALIERS. In old English
and quarrels, either at law or otherwise.' law. Low, or inferior knights, by tenure
4 Bl. Com. 134. 4 Steph. Com. 262. No of a base military fee, as distinguished
one can be convicted of a single act of from barons and bannerets, who were the
barretry; for every indictment for that ‘ chief or superior knights. Cowell. Ken
offence must charge the defendant with be- ‘ nett's Gloss.
ing a common barretor. 4 Chitt. Bl. Com.
BASCIIE. L. Fr. Inquest; an in
134, note. Steph. Crim. Law, 67. 4 Steph. ' quest or inquisition. LL. Gul. Conq. 1. 4.
Com. 262. See 11 Pick. R. 432. 1 Bai Howard renders it “the hundred.”
ley’: R. 379. U. S. Digest, Barratry.
BASE. [L. Fr. baa] Low; inferior. See
This word is sometimes written barra infra.
try, thus confounding it with quite a differ
BASE COURT. In English law. Any
ent offence. See Barratry.
inferior court that is not of record, as a
BARRISTER, (and formerly) BARRAS court baron, &c. Ifitchin, 95, 96. Uowell.

TER. [L. Lat. barraaterius, from barra, a

BASE ESTATE. [Fr. baa estat.] In

BAS
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English law. That estate which base ten quest, in imitation of that assumed by the
ants have in their land. Cowell.
BASE FEE. In English law. An
estate or fee which has a qualiﬁcation sub
joined thereto, and which must be deter
mined whenever the qualiﬁcation annexed
to it is at an end. As in the case of a
grant to A. and his heirs, tenants of the
manor of Dale; in this instance, whenever
the heirs of A. cease to be tenants of

emperors of the east and west. 1 Bl. Corn.

242.

Selden’s Tit. of Hon. I. 2.

44, [22.

7 Co.

1 Spence’: Chancery, ll.

BAS LICA. Grasco-Lat. [from Gr. Bud.
um, royal, or Barthes, Basil.

A compila

tion of Roman and Gree

law, in the

Greek language, made during the latter
part of the ninth and the beginning of the
tenth centuries, under the superintendence

that manor, the grant is entirely defeated. of the Greek emperors of Constantinople.
This kind of estate is a fee simple, because It was ﬁrst undertaken by Basilius Ma
it is limited to the heirs general, and may eedo, (from whom it is supposed by some
by possibility endure forever, yet, as that to derive its name,) and completed by his
duration depends upon the concurrence of son Leo Philosophus, who published it as
It consisted of sixty
debate the purity of the donation, it is books, embracing the whole of Justinian’s
therefore not an absolute but a qualiﬁed, or law collections, as well as the single eon
base fee. 2 Bl. Com. 109, 110. 1 Steph. stitutions issued by him and his successors.
About the year 945, the emperor Constan
Com. 225.
A tenure in fee at the will of the lord. tine Porphyrogenitus undertook a new edi
See Base estate, Base tenant. To hold in tion Of the
('Awami8a9m; ﬂiv Bao|hn2'w,)
fee base, is to hold at the will of the lord. through which the work has been preserv
Termes de la Leg/. Cowell.
ed to the present time, although only thir
BASE RIGHT. In Scotch law. A ty-six books have reached us complete.
subordinate right; the right of a sub 1 Mackeld. Civ. Law, 61, § 75. This
vassal in the lands held by him. Bell’-9 Romano-Greek code continued to be of
Diet.
authority until after the conquest of Con
BASE SERVICES. In old English stantinople, and the destruction of the
law. Such services as were only ﬁt for Greek empire by the Turks, A. D. 1453;
peasants, or persons of a servile rank; as and even forms at the present day the
to plough the lord’s land, to make his principal foundation of the private law of
hedges, to carry out his dung, or other Greece. Id. 64, § 77.
mean employments: villcin services. 2 Bl.
BASSE JUSTICE. Fr. In feudal law.
Low justice; the right of a feudal lord to
Com. 61.
BASE TENANTS. In English law. try persons accused of petty offences or
Tenants who performed to their lords ser trespasses. Esprit des Lois, liv. 28, c. 42.
vices in villenage; tenants who held at the See Justice.
will of the lord, as distinguished from
BASSUS, Bassa, Basso. L. Lat. In old
frank tenants, or freeholders. Cowell, voc. English law. Low. Bassa haia; a low
Base estate.
hedge. Rey. Orig. 257 b. Brouml. part
BASE TENURE. [L. Lat. bassa ten 2, 326. De alto et basso; of high and
ura.] In English law. A holding by vil low. A term applied to the absolute sub
lenage, or other customary service, as dis mission of all dilfcrcnces. Cowell, voc.
tinguished from the higher tenure in cap Alto ct basso.
ite, or by military service; or from free
BASTARD. [L. Lat. bastardus, from
service generally. Cowell. 2 Steph. Com. ‘Brit. bastaerd, illegitimate; or, according
51.
to Spelman, from Germ. hustart, which he
BASILS. [L. Lat. baselli.] A kind of derives from bas, low, and metaphorically,
money or coin abolished by Henry II. spurious, impure, base; and start, Sax.
Hollinsh. Ckron. p. 67. Spelman. Cowell. steort, sprung, riscn.] Of spurious origin,
s.u:mnrr, Bao1)\¢i;-- Gr. King; empe (impure editus;) base or low born. An
ror. The title givcn to the emperor Justi illegitimate child; one who is born of an
nian, in some of his Novels. See Nov. 2, illicit union. One that is not only begot
3, 4, 6, ct seq.
ten, but born out of lawful matrimony.
BASILEUS. Grzeco-Lat. [Gr. /3.mm;.] Though the law is not so strict as to re
King. A title frequently given to the king quire that a child shall be begotten, it

collateral circumstances, which qualify and a code, A. D. 887.

in

ngland, in charters before the con makes it an indispensable condition to
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render it legitimate that it shall be born symbol of resignation; though a pen has,
after lawful wedlock. 1 Bl. Com. 454. by immemorial custom, been made use of.
2 Id. 247. See 2 Kent’s Com. 208. 4 Id. Bell‘s Dial.
413. 1 Reeves’ Hist. Eng. Law, 117,
BASTONICUM. L. Lat. [from Fr.

baston, q. v.] In old law. Close custody,
A child born after marriage, but under (arctissima cu-stodia.) Spelman.

note.

circumstances which render it impossible
BASUS, Bassus. L. Lat. In old Eng
that the husband of his mother can be his lish law. Struck measure. Per basum
father. 6 Binn. 283. Baa. Abr. Bastar tolnetum capere, et nihil in cumulo ; to take
dy, A. Bouvier.
toll by strike, and not by hea . Uowell.
A child born beyond a competent time
BATAILLE, Bataile. L. r. In old
after the coverture has determined by di English law. Battel; the trial by combat
vorce, or the death of the husband. Id. or ducllum. La perilouse aventurc de bat
2 Stark. Evid. (part 4,) 218, et seq.
ailles; the perilous chance of the combat.
BASTARD EIGNE. Fr. Bastard elder, Britt. c. 25. Venlcu par bataille. Id.
or eldest.

The child of two unmarried ibid.

La bataile fail gagee en le eyre ; the

persons who afterwards intermarry. Perk.
ch. 1, sect. 49, note, citing Litt. sect. 400.
C0. Litt. 243-b. By the old common law,
where a man had a bastard son, and after
wards married the mother, and by her had

battel was waged in the eyre. Yearb. M.
4 Edw. III. 12.
BATALARE. L. Lat. In old law.
To handle or brandish weapons; to strike,
(perculere) ,' to ﬁght, (prwliari). L. Bai
a legitimate son, the ﬁrst or elder child, war. tit. 2, cap. 10. Spelman.
was termed bastard eigné, and the second ‘ BATALIUM, Batalia. L. Lat. from
or younger, mulier puisné, or simply mu batalare, q. v.] A battle or combat, pree
lier, (ﬁlius -mulieratus, the son of a 1n-ulier lium.) Spelman.
BATARDISE. Fr. Bastardy. Guyol,
or wife.) Glanv. lib. 7, c. 1. 2 Bl. Com.
Inst. Feed. ch. 27, sect. 10.
247. Sec Eigné, Mulier.
BASTARDA. L. Lat. In old English
BATEL. L. Fr. Battel. Correie dc
law. A female bastard. Flela, lib. 5, c. batel ; arrayed for battel. Yearb. M. 4

5, § 40.

Edw. III. 12.

1;‘.-KSTAIIDIA. L. Lat. [from bastar
BATELLUS. L. Lat. [dimin. of ba
dus, q. v.] In old English law. The plea tus, a boat, q. v.] In old law. A little
or objection of illegit-imacy. Brant. fol. boat; a boat or skiff. Spelman. Brad.
fol. 122. Fleta, lib. 1, c. 25, § 9.
405, 416, c. 19. Fleta, lib. 6, c. 39.
BASTARDUS. L. Lat. In old Eng
BATERIA. L. Lat. In old English
lish law. Bastard; a bastard. FZeta, lib. ‘ law. Battery; a battery. Fleta, lib. 2, c.
3, c. 10. Id. lib. 6, c. 39.
_
1, § 25.
.
BASTARDY. [L. Lat. ba8lardm.] A
memos, B..e,.a;. Gr. [Lat. gradua] In
defect of birth, objected to one begotten the civil law. A degree of kindred. Nov.
out of wedlock. Bract. fol. 405, 416. 118, cc. 1, 2, 3.
This term is applied in the old books to
BATIMENT. Fr. In French marine
pleas of illegitimacy, to suits for calling law. A vessel. Ord. Mar. liv. 1, tit. 14,
one a bastard, and generally to any exami art. 2.
BATSUEINS. [from Sax. bat, boat,
nation or trial whether a man’s birth be
and swang, a laborer.] In old English law.
legitimate or not. Cowell.
The state or condition of a bastard. 1 A boatman or scaman. Domesday. Spel
man.
Bl. Corn. 454. See Bastard.
BASTON. Fr. In old En lish law.
BATTAIL. An old form of battel, (q.
A staff or club; a baton. Son aston est v.) Finch, Law, b. 4, ch. 37.
depeme; his baton is broken. Fet Assa
BATTEL, Battail. [L. Fr. bataille,
ver, § 45. The oﬂicers of the wardens of bataile, batel ; L. Lat. duellum, batal~ium.]
the Fleet were called bastons from the In old English law. Duel, or single com
painted staves by which they were distin bat. A s ecies of trial or judicial combat.
guished. Spelman. Termes de la Lay. introduce into England,among other Nor
Oowell. Oﬁciarii de la baston; oﬁicers man customs, by William the Conqueror,
of the staff. 10 Co. 65. 4 M. Gr. J: in which a person accused of felony was
allowed to ﬁght with his accuser, under
Scott, 452, note.
In Scotch law, a baton is the proper the apprehension that heaven would give
Von. I.
13
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the victory to the innocent or injured par
3. 3 Bl. Corn. 337. Id. 346. It was
so used as a mode of trial of issues join
ed on writs of right, in which the arties
fou ht by champ1ons. 3 Id. 337.
t was
abolished by statute 59 Geo. III. c. 46. 3
Steph. Corn. 582, note. 4 Id. 413. See
further on this head, 3 Bl. Corn. 337.
Glanv. lib. 2, cc. 3, 4, 5. Bract. lib. 3, tr.

2, c. 21, fol. 140, 141 b. Britt. c. 22.

BEA
BAYLER.

Fr.

In old English law.

To deliver; to lend. Litt. sect. 71. See
Bailler.
BAYLEY. In old English law. Bail
iff. This term is used in the laws of the

colony of New Plymouth, Mass. A. D.

1670, 1671.
BAYLMENT. An old form of bail
ment. Finch, Law, b. 2, ch. 18.
BAYLY, Baylie. L. Fr. A bailiﬂ‘. 1

Yearb. M. 1 Hen. VI. 29.
Termes de la Ley.

Dyer, 301. Leon. 50. I/ill. R. 70.
BAYOU. A species of creek or stream
BATTEL, Batel. L. Fr. [from L. Lat. common in Lomsiana and Texas. Au
batelluc, q. v.
A boat; a ferry-boat. outlet from a swam , pond or lagoon, to a
Yearb. Addit. T. 2 Edw. III. 13.
river, or the sea.
cc 8 Howard’: R. 48,
BA ERE. L. Lat. [from Sax. batte, 70.
a club.
In old European law. To beat
BEACONAGE. [L. Lat. beconagium,
or stri'e, verberare, percutere); properly from Sax. beacon, a signal.] In old Eng
to beat wit a club or stick, (fustigare). lish law. Money paid towards the main
Linum. battere ,' to beat ﬂax. Capital. 1, tenance of a beacon, or watch-ﬁre. Spel
c. 81. Spelman. Si servum aut ancillam man, voc. Beconagium. Cowell.
battiderit ; if he beat a slave or maid-ser
BEADLE, Bedel. [from Sax. beodan, to
vant. LL. Longob. lib. l,tit. 8,1. 30. Bat bid.] In English ecclesiastical law. An
tutus ,' beaten. L. Alam. c. 93, § 2. Spel oﬁicer attached to a church, [or parish,]
man.
who is chosen by the vestry, and whose
BAT1‘ERY.
Lat. batteria, bateria, business is to attend the vest-ry, to give
from battere, (q. v.) Lat. verberatio, pulsa notice of its meetings to the parishioners,
tio.] The unlawful beating of another. 3 and execute its orders, to assist the consta
ble in apprehending vagrants, &c. Shaw’s
Bl. Com. 120.
Any unlawful touching of the person of P. L. c. 19, cited 3 Staph. Com. 93, note
another, either by the aggressor himself, or (8). See Bedel.
any other substance put in motion by him,
BEARER. One who bears or carries a
provided it be wilfully committed, or pro thing from one person to another; as a
ceed from the want of due care. 3 Chit. letter, a check on a bank, a bank-note.
Bl. Com. 120, note. Com. Dig. Battery, The insertion of this word in a bill or
(A). Skin. 387. 1 Saund. 14, note (0), check entitles the holder of it to payment
Am. ed. 1846. Hob. 134. 1 Russell on on presentation, without any endorsement
Crimes, 751. U. S. Digest, Assault and See 3 Kent’s Com. 75-78.
Battery. Every battery includes an as
BEARERS. In old English law. Per
sons who bore down, or oppressed others.
sault. Hawk. P. C’. b. 2, c. 62, § 1.
BATPURE. Fr. In American law. Cowell. Classed by stat. 4 Edw. III. c.
A bottom of sand, &c., rising towards, or 11, with maintainers.
above the surface of a river; a species of
BEARING DATE. [L. Lat. gerens da
alluvion. 18 Louisiana R. 122. This tum.] Dated; having a date on the face.
term is peculiar to the civil law of Louisi See 2 Greenl. Ev. § 160.
ana. 3 Kent’s Com. 428, note.
BEASTGATE, in Suffolk, England,
BATUS. L. Lat. [from Sax. bat, a imports land and common for one beast.
boat.] In old English law. A boat. 2 Stra. 1084. Roscoe’: Real Act. 485.
BEASTS OF THE CHASE. [Lat.
Uowell. Towns. PI. 56.
BAUNC, Baunlc. L. Fr. Bench; the ferw campestrea] In English law. The
Bench; the court so called. Dune dettc buck, doe, fox, martin and roe. Llan
qe fust conu en Baunc ; of a debt which wood, part 2, c. 4, n. 2. Co. Litt. 233 a.
was acknowledged in the Bench. Yearb. In a common and legal sense, the term ex
P. 1 Edw. II. 5. Mandce au baunk. T. tends to all beasts of the forest. Id. ibid.
1 Edw. II. 8. P. 7 Edw. II. 231.
BEASTS OF THE FOREST. [Lat.
BAYL. An old form of bail. Finch, fera: sylvestrea] In English law. The
Law, b. 4, c. 44.
hart, hind, hare, boar and wolf. Man

BAYLE.

An old form of bailee, (q. v.) wood, part 2, c. 4, n. 1.

Co. Litt. 233 a.
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Legally, the term includes all wild beasts the purpose.

F. N. B. 270 a.

This is

of venery. Id. ibid.
also the view of Sir Matthew Hale. Ilist.
BEASTS OF THE WARREN. £Lat. Com. Law, c. 7. Lord Coke considers it
fera wan-en¢.] In Englishlaw. The are, as a ﬁne imposed for the privilege of plead
coney [and roe.] Jl/Ianwood, part 2, c. 4, ing fairly, by way of amendment, after a.
n. 3. Co. Litt. 233 s.
former vicious plea; which seems a more
BEAUMANOIR. A celebrated French natural explanation. 2 Inst.122,123. The
law writer, nearly or quite contemporary author of the Terms de la Ley speaks of
with the English Bracton, whose work, en itas a ﬁne taken of a party by a sheriff,
titled Couatumec dc Beauvoisis, contains ~or other bailiff, in his court, to the end
an account of the law and practice of the that he shall not plead fairly, &c. Mr.
French courts as it existed in his time. Reeves thinks it did not signify a ﬁne for
Dr. Robertson makes him a contemporary amending a wrong plea, but a ﬁne taken of
of Defontaines, who wrote in the reign of suitors by bailiffs or judges of inferior
St. Louis, but Montesquieu places him after courts, for a fair or perhaps favorable
that writer, (whom he calls the oldest law hearing of their cause, which fair hearing
writer in France,) and says he wrote a lit was called pulchre placitare, or beauplead
tle after St. Loms’ death, which happened er. 2 Reeves’ Hist. Eng. Law, 70.
A. D. 1270. 1 Rob. Charles V. Appen
BEC. Sax. A book. See Boc.
dix, note xxv. Esprit des Lois, liv. 28, c.
BED’, BEDF’. Abbreviations of Bed
38. According to Mr. Barrington, he kept fordshire, in old pleadings. 1 Instr. Uler.
the courts of the Comte de Clermont, 28. Towns. Pl. 147.
and his treatise gives an account of the
BED. The channel of a stream, as dis
customary laws of Beauvoisis (a district tinguished from its banks.‘ “The bed is
about forty miles to the northward of Pa that soil so usually covered by water, as to
ris) as they prevailed in the year 1283. be distinguishable from the banks by the
The same writer observes that this treatise character of the soil, or vegetation, or both,
is so complete, and throws so much light produced by the common presence and
upon the ancient common law of England, action of ﬂowing water.” Curtis, J. 13
that it cannot be too much recommended Howard’: R. 426.
to the perusal of the English antiquary,
BEDEL, Bedell, Beadle.
. Lat. be
historian or la er. Obs. Stat. 494, note dellus, Sax. bg/del, from bydde, or beodan,]

E.

It is, however, rarely referred to by

n lish writers. Marvin’s Leg. Bibliog.
EAUPLEADER, Beaupleder, Bew
pleader. [Fr. beauplaider, beu pleder; L.
Lat. de pulckre placitando ; from beau,
pulcher, fair, and plaider, plaeitare, to

plead.]

In old

raetice.

Fair pleading;

to bid, publish or declare; or, according to

Spelman, to ask, beg,
law.

A crier, (prazco,

ray.]

In English

messenger, sum

moner, yparitor, bailiﬁ', underbailiff. Spel
man.
lount. Co. Lilt. 234 b. A crier
or messenger of a court, who cites garties
to appear, and answer therein.

owell.

apt or correct p eading; or, according to Termes de la Ley.
Mr. Reeves, the fair or favorable hearing
An officer of the forest, similar to a
of a plea, or suit. See infra.
sheriﬁ"s special bailiﬂ'. Jllanwood. (Jewell,

*.* Fines were anciently imposed by
courts in England, for beaupleader, (pro
pulckreplacitando,) or fair pleading. Fleta,
lib. 2, c. 66, § 18. The statute of Marle
bridge, 52 Hen. III. e. 11, (aﬁirmed by

statute Westm. 1, c. 8,) ordained that such
ﬁnes should no longer be taken, and ve
a writ directed to the sherilf, baili , or
whoever would demand the ﬁne, prohibit

in_ him from demanding it.

Id. ibid.

§ 19, 20. Cowell. 2 Reeves’ Hist. Eng.
Law, 70. See Britt. c. 20. The common

explanation of these terms in the old books

Blount.

A collector of rents for the king. Plowd.

199, 200.
A well known parish oﬁicer. See Beadle.
BEDELARY. [€r. bedelarie; L. Lat.
bedelaria% In old nglish law. The dis
trict of a edel; the same as bailiwicl: is the
district of a bailzf Uowell. Litt. sect. 379.
BEDELLUS. L. Lat. In old English
law. A beadle. Spelman. Cart. de Fo
rest. c. 7. Sometimes called in old Scotch
law, pedcllus, (q. v.)

A hayward.

Towns. Pl. 35.

BEDEREPE. [L. Lat. bedrepium, bid-.
is not very satisfactory. It is said by Fitz
herbert that the ﬁne for beaupleader meant ripa, precaria ; from Sax. bydde, to cntreat,
a ﬁne for not pleading fairly, or aptly to or pray, and rape, to reap coma] In old
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English law. A service which some tenants 1 Kent’: Com. 101. Sir VV. Scott, (The
were bound to perform; as to rca their Elsebe,) 5 Rob. Adm. R. 155, 163. 1
landlord’s corn in harvest. Cowell. lount. Gallison, 558. The right to all captures
Spelman, voc. Bidripa.
vests primarily in the sovereign. A funda

BEFORE.

[Lat. co/ram.]

In practice. mental maxim of public law.

In the presence of. A court is said to be
The trial by single combat, or battel;
held before the judges who compose it; an the duellum. Cowell.
aﬁidavit to be sworn to bcforc the oﬁicer
“BELONGING,” in a deed and lease,
administering the oath, and the like. See construed. 1 Chitt. Gen. Pr. 157, 475,

Comm.

The term expresses the idea of

and note.

2 Bing. 76.

authority or judicial power, as united with
BELOIV. [Lat. infra.] In practice.
personal presence.
Inferior; of inferior jurisdiction.
The
“BEFORE ME.” In practice. Ordi court from which a cause is removed by
nary words in the jurats of afﬁdavits. Held appeal or writ of error, is called “the
to be essential. 6 Ad. at El. (N. S.) 528. court below.”
See Jurat.
Preliminary; auxiliary or instrumental.
BEHAVIOUR AS HEIR. See Gestio Bail to the sheriff is called “bail below,”
pro haercde.
as bein preliminary to, and intended to
BEHETRIA. Span. An ancient kind secure t e putting in of bail above, or spe
of seigniory in S am. Wkite’s New Re cial bail. 3 Bl. Com. 291. See Above.
cap. b. 2, tit. 2, e . 2, note.
BENCH. [L. Lat. bancus ,' L. Fr. banke,
BEHOOF. Proﬁt; advantage. Afor banqua] A seat of judgment, or tribunal
mal word in conveyancing, used in connec for the administration of justice; the scat
tion with the words “use and beneﬁt.”
occupied by judges in courts.

“BEING ” may sometimes be taken in

The judges themselves, as occupying the

the future tense. See 3 Leon. 54, 55,
case 79.
BELIEF. [Lat ﬁdes, faith.] In the
law of evidence. A persuasion of the truth,
or an assent of the mind to the truth of a
statement, or fact, formed, in the way of
inference from some other fact, or from in

judgment seat in courts. The term is ﬁgu

ratively used in this sense as a professional
title, just as the bar is employed to denote
the legal profession.
The ancient and original name of the

English Court of Common Pleas, or Com
mon Bench, as it is sometimes called.

formation, as distinct from personal know “ Attaint was brought in the Bench.”
led e. See 1 Greenl. Evid. § 7, et seq.
EELLAGINES, Bilagines. L. Lat.
Erom Goth. by, a town, and lagen, law.]
iunicipal laws of the Goths. Jornandes
dc Reb. Get. c. 11. Spelman. Sec Bila
glnes, By-laws.

BELLARE. L. Lat.

Dyer, 53 b. By the words, “the said
court of the Bench,” in a plea, the Court
of Common Pleas shall be intended. 7
Taunt. 271. See Bancus.

*,,,* The practice of appropriating an
elevated and separate seat for the use of

from bcllum, q.v.] judges, seems to have been a common one

In the law of nations.
0 war; to make
war. An bellare unquam. justum sit ,
whether it is ever right to make war.
Grotius de Jur. Bell. lib. 1, cap. 2.

from the earliest times. Vllhen the Roman
praetor heard causes, he sat in the forum
or comitium on a tribunal, (in, or pro tri

bunalz',) which was a kind of stage or scaf
[from Lat. bellum, fold (su.ggestum,) made of wood, and move
war, and germs, carrying on.] In the law able. C50. in Vat. 14. Suet. (Ices. 84.
of nations. A nation engaged in war, as In matters of less importance, he judged
BELLIGERENT.

distin ished from a neutral. See 1 Kenfs and passed sentence without form, at any
Com. ect. V.
time, and in any place, whether sitting or
BELLUM. Lat. In public law. War. walking; and then he was said cognoscerc
An armed contest between nations.* De e, vel de plane ,' to hear causes from, or on
ﬁned by Grotius as status per vim certanti a level with his suitors, (0: oequo loco, cl
um; the state of tl1osc who forcibly con non e tribur-.ali, aut ex superiori loco.) Cic.
tend with each other. De Jur. Bell. lib. Fam. iii. 8. Coesin. 17. Suet. Tib. 33.
1, c. 1, § 2. Jus bclli; the law of war. The inferior magistrates or judges, (judi
Id. lib. 1, c. 1.
ces,) when they sat in judgment, did not

Belle purta cedunt reipublicm. Things use a tribunal, but occupied subsellia, or
acquired _in war belong, or go to the state. lower seats.

Ascon in Gic.

Suet. Cloud.
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'23. Hence -they were sometimes called Magna Charta, (c. 14), beneﬁcium ecclesi
judices pcdanci, either a pedibus, from the asticum.
In its technical sense, this term includes
feet, (as the przctor sometimes heard causes
while standing, or on foot; supra,) or be ecclesiastical preferments to which rank or
cause they administered 'ustice pede plane, public office is attached, otherwise described
with their feet on a leve with those of the as ecclesiastical dignities or ofﬁees, such as
suitors. Calvin’: Lear. Jurid. voc. Pedanei. bishoprics, deaneries and the like; but, in
Among the ancient Britons, justice was popular acceptation, it is almost invariably
administered from seats or tribunals con appro riated to rectories, viearages, per
structed of mounds or banks of turf, (e tri getu curacies, district churches and en
bunalibus aggeato cecpitc constructis.) Spel
owed chapelries. 3 Steph. Com. 77. By
man. The right of occu ying a bench or act of Parliament, 1 and 2 Vict. c. 106,
tribunal (termed the jus anci, or right of s. 124, a distinction is expressly made
bench,) was from an earl period consid between bencﬁees, and such preferments as
ered to be a peculiar rivilbge of the kingfs have either rank or public oﬁice connected
courts in England; t e judges of inferior with them. Id. ibid. note lc).
courts, such as hundred courts, and courts ' Beneﬁce is a term derive from the feu
baron, being supposed to administer justice dal law, in which it signiﬁed a permanent
without such a formality. See High jus stipendiary estate, or an estate held bv

tice.

4 Bl. Com.
tenure.
107.8 Steph.
See Beneﬁcium.
Com. 77, note
\Vhen
These last are com ared by Spelman feudal

to the judices pedanei 0 the Roman law,

supra,) from which source the idea of the the principle of tenure of a. superior came
'stinctive privilege of a bench was most to be applied to church preferments, the
probably borrowed. Such inferior judges name 0 the estate thus olden was also
were called in France juges dessous Porme, adopted, and hence the care of souls or
(judges under the elm,) because they used parishes in England obtained the appella
to sit under an elm or other tree, near the tion of beneﬁces. 4 Bl. Com. 107. 4 Steph.
lord’s house. Spelman, voc. Bancus. And Com. 206. Tomlins.
BENEFICIAL. [from Lat. beneﬁcium,
in much later times, in England, the hun
dred court at Freibridge, in Norfolk, was beneﬁt] Of beneﬁt or advantage; pro

held under an oak at Geywood; and the duci

or attended with proﬁt or advan

court for the hundred of Woolscy, in Here tage?%mving or enjoying a beneﬁt or proﬁt.
fordshire, was held under an oak near Ash

Aterm applied both to estates and persons;

ton, which was called “ the hundred oak.” as beneﬁcial interest, beneﬁcial owner.
BENEFICIARE. L. Lat. from bem
Id. ibid. Blount, voc. Bank.
BENCHERS. The principal oﬂicers of ﬁcium, q. v.] In civil and feu al law. To
nt or confer a beueﬁce, ﬁef or fee; to
the English Inns of court. 1 Steph. Com.
20. 8 U0. pref. xviii. 4 Reeves’ Hist. Eng. enfeoff, infeodare.2 Spelman.
BEN FICIAR US. L. Lat. [from bone
Law, 433. Holthouse. See Inns of Court.
BENCH WARRANT. In criminal law. ﬁcium, q. v.] In civil and feudal law. A
A warrant issued by or from a bench, or beneﬁciary; one who held a bcneﬁce; a
court. A process for the arrest of a party feudato . Spelman.
BEN FICIARY. A word suggested
inst whom an indictment has been found.
I Chitt. C1-im. Law. 339. 4 Steph. Com. by Mr. Justice Story, as pro er to be sub

am. 2 N. Y. Rev. Stat. ['12s], 609, § 55. stituted in place of the 0 d established
BENE. Lat.
. Fr. bien.] In old phrase cc.stuy guc trust, which he terms
English law. We l; suﬁiciently; in due “ an awkward, barbarous, foreign idiom.”
fonn; safely. Bone et in pace; well and in 1 Stor_z/s Eq. Jar. § 321, and note. See
peace. Jlay. Cart. Johan. e. 63. See Bicn. Oestuy que trust. It has been, to some

llcnrdicla est cxpositlo quando res unlimi extent, ado ted.
BENEF CIUM. Lat. In early feudal
lur a drstructione. That is a blessed expo
sition, (or interpretation) when a thing (or law. A bencﬁce ; a permanent stipendiary
sub'ect) is saved y it] from destruction. estate; the same with what was afterwards
4 0. 26. See U res magis valcat quam called a ﬁef, feud, or fee, (qq. v.) 3 Steph.
Com. 77, note
Spelman. A grant of
pcrcst.

BENEFICE. LL. Lat. bene/lcium.] In lands to a retainer or follower, as a return
English ecclesiastical law. An ecclesiasti for services to be rendered. 1 Steph.
cal living or church preferment, called in Com. 161. So called, according to some,
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because it was a
tuitous donation, given law. The clerical privilege;_the privilege
out of the more good will (ex mero beneﬁeio) of the clergy; a clerk’s privilege.‘
and liberality of the grantor. Ducange. exemption from capital punishment in cases
1 Robertson’s Charles V. Appendix, note viii. of capital felony, anciently allowed to crimi-_
In the second Book of Feuds, a beneﬁcium nals in holy orders, or (what was once
is deﬁned to be that which is given to one, equivalent,) able to read, and originally al
out of good will, (ea: benevolentia,) in such lowed to these only, though afterwards ex
a manner that the property (proprietas) of tended both to clergy and laity, and con

the immoveable thing bestowed remains ﬁned on the other hand to capital felonies
with the giver, but the usufruct asses to of the lighter kind. 4 Steph. Com. 121.
the receiver, so as to belong to im and See Clergy, Clerggable, Clerk. The privilege
his heirs forever. Feud. Lib. 2, tit. 23,§ 1. was this :—if a person convicted of a capi

The better opinion, however, appears to be tal felony was a clerk in orders, he was
that the name was adopted from the bene absolutely discharged, and handed over to
ﬁcia of the Roman emperors, which appear the court christian; if a layman, under
to have signiﬁed any kind of favors, privi the degree of a peer, who could read, he

leges or emoluments, granted to a subject l was discharged upon being burnt in the
by the sovereign. Sueton. Tiber. 12. Id. hand, that is, marked with a hot iron upon
Tit. 8. P. Cyclopedia. The term bene
ﬁcium gave place to that of feudum about
the close of the tenth centur . It occurs
very frequently in the Boolis of Feuds.

the brawn of the left thumb. See Burning
in the hand. Whipping, ﬁne and imprison
ment were aﬁerwards substituted for burn
ing. Barringt. Obs. Stat. 442—444, and
See Feud. Lib. 2, titt. 1, 3, 9, 11, 12, 27, notes. 4 Bl. Com. 364—374. 4 Steph.
34, 38, 39, 51, 55. See Feudum.
Com. 436, note
Beneﬁt of clergy was
BENEFICIUM. Lat. In the civil law. abolished in England by statute 7 dz 8 Geo.
A beneﬁt or favor; any particular privilege. IV.
4 Id.c.121,
28. 436,
3 Steph.
note Com. 9, note
Dig. 1. 4. 3. Cod. 7. 71. 1, 4. 1 Mack
eld.
Law, 182, § 189. Used in the
‘*,,,’* The following extract from the case
same sense in English law, as in the old of Armstrong v. I/isle, which was a criminal
phrase beneﬁcium clericale, (the clerical alppeal, (1 Salk. 61,) will serve to illustrate
privilege,) commonly translated beneﬁt of t e manner in which this privilege was
clergy.
claimed, tried, and allowed by the court.
BENEFICIUM COMPETENTLE. Lat. The prisoner (lor appellee,) being found
In civil and Scotch law. The rivilege of guilty of mans aughter, and being asked
competency. A privilege whic the gran what he had to say why judgment should
tor of a gratuitous obligation was entitled not pass ainst him, prayed his clergy ;
to, by which he might retain sufﬁcient for (that is, c aimed the beneﬁt of clergy.)
his subsistence, if, before fulﬁlling the ob “ Hereupon,” says the reporter, “ his clergy
ligation, he was reduced to indigence. was allowed him, and he was tried by the
b'ell‘s Diet.
ordinary of
, who gave him a psalm
BENEFICIUM DIVISIONIS. Lat. In to read, whereof he read the ﬁrst verse;
the civil law. The privilege of division. and then Sir Samuel Astry asked the or
A privilege given to a eautioner, (surety,) dinary, ‘legit vel non?’ (does he read or
by which, in place of being liable for the not,) who answered ‘ legit,’ (he reads,)
whole debt, he was entitled to insist that whereupon the executioner burnt him with
the debt should be demanded from the out the bar, on the brawn of the left hand,"
whole solvent cautioners pro ratd. Bell's dzc. It is said that the ordinary usually
Diet.
gave the criminal who prayed his clergy,
BENEFICIUM ORDINIS. Lat. In the ﬁfty-ﬁrst psalm to read, (which is call
the civil and Scotch law. The privilege ed in the vulgate, from its initial word, the
of order. The privilege of a surety to re Miserere ;)‘ hence termed the psalm of
quire that the creditor should ﬁrst proceed mercy. Cowell, voc. Miserere.
against the principal and exhaust his reme
BENEPLACITUM. L. Lat. In old
dy against him, before rcsorting to the English law. Good pleasure. Ipsius pa
surety. Bell’s Diet. See Discussion.
tris beneplacito; by the pleasure or good
BENEFIT OF CLERGY, otherwise will of his father himself. 1 Bl. Com. 351.
called CLERGY.
. Lat. beneﬁcium, or See Durante beneplacito.
privilegium clericale. In English criminal
BENERTH, Beneretk. In old English
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A service which a tenant rendered to or narrow. Ez benigna interpretations;
his lord, with his plough and cart. Lamb. by a liberal interpretation. Braet. fol. 95.
Itin.212. Co. Litt. 86. Cowell. Spelman. Benigntt interpretations. Dig. 39. 5. 16.
BENEVOLENCE. In old European God. 6. 27. 1. Benignior ; more favorable.
‘law. An extraordinary aid granted by See infra.
freemen to their sovereign, as a voluntary
Benignior sentontin in vcrbis goneralibns
gratuit . Stow’s Annals, 701. 1 Robert I611 lllllllll til ])l'lEl'tl'tll(lﬂ. In [construing]
son’: harles V. Appendix, note xxxviii. general or doubtful words, the more favor
The same name was retained after such able sense is to be referred. 4 Co. 15.
contributions had become compulsory. Id. This maxim seems to be derived from those
Benevolences were introduced into of the civil law: Scmper in dnbiis benig
England by Edward IV. as modes of rais niora pmfmndn sunt. Dig. 50. 17. 56.
ing money, and were ﬁnally abolished by 2 Kent: Com. 557. In re dubia, benignio
the Petition of Right, 3 Car. I., and by rem intcrpretalioncm scqni non minus jus
statute 1 W. & M. st. 2, c. 2. 1 Bl. Com. tins est quum tntins In a doubtful matter,
140. 4 Reeves’ Hist. Eng. Law, 127, 128. it is not less just than safe to adopt the
BENIGNE. Lat. [from benignus, q. v.] more liberal interpretation. Dig. 50. 17.
law.

Liberally; favorably; benignly.
192. 1.
Bcnigne Iacicndm aunt mtcrpretatioma,
In contractibm, bcnigna; in tcstarnentis.
propter simplicitatcm lniconnn, ut res magi; benignior; in mtitntionibus benignissima
nlcat quam pmat. Constructions [of interpretatio fncienda out. In contracts, the
written instrumentsj are to be made l1b construction is to be liberal; in wills, more
erally, on account 0 the simplicity of the liberal; in restitutions, most liberal. Co.
laity, [or common people,] in order that I/itt. 112 a.
the thmg [or subject matter] may rather
Benignins logos intorpretandm aunt quo
have effect than erish, [or become void. roluntas earnm conamotnr. Laws are to
(70. Litt. 36 a. Broom’: Max. 237, [413. be more liberally interpreted, in order that
A liberal construction shall be put upon their intent may be preserved. Dig. 1. 3. 18.
written instruments, so as to uphold them,
BEQUEATH. To give personal pro
if possible, and carry into effect the inten perty by will. Where personal property is
tions of the parties. Id. ibid.
intended to be given by will, the proper
This celebrated maxim, one of the oldest words to be em loyed are, “ I give and be
ere real property is to
in the law, and still frequentl quoted, is queath,” &c.
taken by Lord Coke from
racton, or be given, the words “I ive and devise”
evise. But the
rather, made up of portions of the text of should be used. See
that author. Braeton’s own words are, word “ bequeath,” though not, in its primary
(fol. 95 b, closing a sentence,) Benigme and legal acceptation, synonymous with “de

enim faciendw aunt interpretationes, ut res vise,” may be so construed, if the context
magic valeat quam pereat. The words re uires it. 36 Maim R. 211.
“ propter eimplicitatem laicorum” are taken
EQUEST. A gift of personal roper
from the receding sentence, and ‘the pre ty by will; a gift of a legacy. See gacg,
ceding c use of the same sentence, in Devise.
which he observes that grants of advowsons
BERCARIA, Berceria, Berqueria. L.
by laymen would not be invalidated on ac Lat. [from Fr. berger, a shepherd.
In old
count of the incorrect language of the in Enghsh law. A berchery; a s eep-fold,
strument, (propter incongruam dictionem sheep-cote or pen. Fleta, lib. 2, c. 76,

donalionis,) but would be established by a § 2. Id. lib. 4, c. 20, § 6. Uowell. Blount.
benign inte retation, propter simplicitatem C0. Litt. 5 b.
laicorum.

he antiquity of the rule ap

BERCARIUS. L. Lat. from Fr. berger-.]

pears from his remark in the same sen In old English law.
tence,—et sic ﬁt interpretatio ab antiquia lib. 2, c. 79,5 8.
BERCAT R.
Id. fol. 95 in b. In Piers and Hoe’s case,

A s epherd. Fleta,

L. Lat.

In old English

(1 Leon. 125,) Lord Coke (arg.) quotes law. A shepherd. Stat. Consuet. et Ass.
the maxim nearly in the words of Braeton, Forestce, cited Barringt. Obs. Stat. 217.
Mr. Barrington considers this a contraction
(supra,) and calls it “ Bracton’s rule.”
BENIGNUS. Lat. In civil and old of the Lat. verv-icator, (from verveas, an ewe,)
English law. Kind; favorable; indul ent; converted into berbicator.
BEREWICA, Berewicha, Berewiehua,
liberal; benign; as opposed to strict, arsh
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L. Lat. [from Sax. 0. Se. from Sax bgrthin, burden, and sac,
In old Scotch law. A law which
or a sack.
(berewila) from ber, low, and wile, line, 0. exempted from capital punishment, one
Eng. berewike] In old English law. A who stole as much food or meat as he could
manor, or rather a. art of a manor, sepa carry on his back in a. sack. Reg. jllaj.
rated from the main ody; a smaller manor, lib. 4, c. 10, de ybnrpananseca. Skene de
belonging to a larger one, (manerium minus Verb. Sign. See Spelman’s explanation of
ad rnaj-us pertinens.) Spclman.
this word, voc. Bgrthinsak.
A hamlet, or small village, appurtenant
BERTON. [L. Lat. bert0na.] In Eng
to some town or manor, (villula, manerii ,lish law. That part of a. great country
Id. Blount, voc. Berwica. A 5 farm where the barns, stables, and other
word of frequent occurrence in Domesday , inferior oﬁices stand, and wherein cattle are
Book. Id. According to Lord Coke, it foddcred, and other country business man
signiﬁes a town. C0. Litt. 116 a.
aged. Cowell. Spelman, voc. Beriona.
A corn-farm. Spelman.
In Devonshire, according to Cowell, they
BERGIIMAYSTER, Barmaater, Bar called a great farm a berton ,' a small farm
mer. [from Sax. berg, a mountain.] An a living. See Barlon.
oﬁicer having charge of a. mine. A ba.iliﬁ',
Bertonarii. Farmers or tenants of her
or chief oﬂieer among the Derbyshire tons, who seem to have been tenants at will.
miners, who, in addition to his other duties, Cowell. Blount.
executes the oﬂice of coroner among them.
BERVVICA. L. Lat. In old English
Blount. Cowell.
law. A manor, or part of a manor; a vil
BERGIIMOTE, Bergmotlz. [from Sax. lage appurtenant to a manor. C'owell_.
berg, a hill, and mate, an assembly] In old Spelman, voc. Berewica.
English law. A court for deciding contro
BES, (pl. BESSES.) Lat. In the R0
versies among the Derbyshire miners. man law. A division of the as, or pound,
Blount. Cowell.
consisting of eight uncice, or duodecimal
BERGIUM. L. Lat. [Sax. berg, berig, parts, and amounting to two-thirds of the
Sec As.
beorg, berg.] In old law. A city, town, res. 2 Bl. Com. 462, note
burg or borough. Berg, (Sex) is properly
Two-thirds of an inheritance. Inst. 2. 14. 5.
amountain. Spelman.
Eight per cent. interest. 2 Bl. Com. ubi
BERIA, Buria. L. Lat. [In English ‘ supra.
names, Berie, Berg and Burg/.] In Old BESAEL. L. Fr. A great grandfather.
English law. A city, burgh, habitation, or \ Besaele ; a great grandmother. B-Pitt. c. 89.
manor, (from Sax. bgr, and bar, a dwelling.) Besael, ael,p1'ere, ﬁtz; great grandfather,
Spelman.
1 grandfather, father, son. Id. ibid. Besaele,
A plain adjoining a town. Dufresne. ‘ aele, mere, ﬁle ; great grandmother, grand
Cowell. mother, mother, daughter. Id. ibid.
BERK’. An abbreviation of Berkshire,
BESAYEL, Besaicl, Besagle. L. Fr.
in old records. Towns. Pl. 147.
[from beaael, besayeul, a great grandfathen]
BERNET. Sax. [from by/man, to burn: ‘ In old English law. A writ (L. Lat. breve
Lat. incendium. In Saxon law. Burning; dc p1-oavo,) which lay where a great grand
the crime of ouse-burning, now called father died seised of lands and tenements
arson. Cowell. Blount.
in fee simple, and on the day of his death
BERQUARIUM. L. Lat. In old Eng a stranger abated, or entered and kept out
lish law. A sbecp-fold. Domesday. Spel the heir. Reg. Orig. 226. F. N. B. 221. D.
man, voc. Barcarium.
3 Bl. Com. 186. Now abolished with other
A tan-house. Co. Litt. 5 b.
real actions.
BERQUARIUS. L. Lat. [from Fr.
BESONGNES. L. Fr. Business. Yearb.
berger.] In old English law. A shepherd. M. 20 Hen. VI. 27.
I)omesda_z/. Spelman.
BEST EVIDENCE, what is. 1 Stark.
BERRA. L. Lat. In old law. A plain; Evid. 102, 389. The best attainable evi
open heath. Cowell. Berras assartare; dence must be adduced to prove every dis
Berewita, Berw-ita-.

berie, a manor, and wic, a village;

to grub up barren heaths.

Id.

Spelman. puted fact.

Id. ibid.

See Beria.
BETAGHII, Belagii or Betaghes. A
BERSAE. L. Lat. In old European law. name anciently given to villeins in Ireland.
Barriers; enclosures; limits. Spelman.
Barringt. Obs. Stat. 302, note
Spel
BERTHINSEK, Birdirwek, Bgrthimak. man, voc. Betagii.
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BETROTHMENT.
Lat. desponsa
tio.] A mutual promise, or compact be

been introduced on the union of the crowns,

tween two parties, by which they bind

which previously had always been used.

themselves to marry. The word imports
giving one’s lrolh, i. 0. true faith, or pro
mise. It is the same with what is called
by civilians and canonists, sponsalia, or
espousals, and sometin1es desponsation, and
by the French ﬁnanyaillea. Encyclop.
Amer. See Sponsalia.
BETTER EQUITY.

in place of the phrase “ out of the realm,”
1 W. Bl. 286.

It does not seem, how

ever, to have always been literally con
strued, and at the present time, no part of

the United Kingdom of Great Britain and
Ireland, nor the isles of Man, Guernsey,
Jersey, Alderney or Sark, nor any islands

adjacent to any of them, being part of the

A term applied, Queen’s dominions, are deemed beyond the

in English equity jurisprudence, to the
equity of a second incumbraneer taking a
security which a prior incumbrancer did
not; where the security was of a nature
to protect him against any subsequent
dealing to his prejudice, by the party who
had the legal estate; such better equity
giving him a priority of claim.‘ 1 Chitt.

the realm,” “ out of En and,” and are not

Gen. Pr. 470, note.

to be interpreted lite

3 Russell’.r R. 1—

65. A party may sometimes gain a better
equity, by giving notice of an incumbrance
held by him. 1 Chill. Gen. Pr. 470.
BETTERMENTS. In American law.
Beneﬁcial improvements made upon lands
by the occupant or possessor, in building,
fencing, draining, &c. Encg/clap. Amer.
2 1(mt’s Com. 334, et seq. This word is
a very literal translation of the melioratio
ms of the civil law. God. 4. 66. 3. 1
Mackeld. Civ. Law, 358, § 325.
“BETVVEEN.” This word, in the

seas. Holthouse.
Wharton’; Les. voc.
Limitation. “Beyond the seas” is called
“ the old and true expression.”

Dennison,

J. 1 W. Bl. 287. It has been recently
held in England, that these words are, in
legal import and effect, synonymous with
the words “out of the territories,” “out of

y.

32 Eng. Law

ti‘ Eq. R. 84.
The same phrase occurs in the statutes
of limitations of several of the United

States, which have generally been framed
after the English statute, and without much
regard, in this particular, to strict geograph
- ical propriety. In most of these, it has
been construed to mean, “ out of the

state,” or “ without the limits of the state.”
‘ 3 Wbeat0n’s R. 541. 11 Id. 361. 14
Peters’ R. 145. 5 McLean’s R. 487. In
Pennsylvania, on the other hand, it has

boundaries of lands in deeds, excludes the I been construed to mean “ without the lim

termini named. 2 Hilliard’s Real Prop.
340. Vl’ilde, J. 5 Metcalf’s R. 441. So,
where it is used in an instrument as de
scriptive of time. A policy of insurance
on goods to be shipped between two certain
days, does not cover goods shipped on
either of those days. Id. 439. And see
13 Howard’s R. 82, 77 arg. Ambl. 656,
note (1), 2d ed.
BEUDUM, Beodum. L. Lat. [Sam

its of the United States,” which approach
es the literal signiﬁcation. 2 Dallas’ R.
217. 1 Yates’ R. 329, S. C. McLean, J.

I 6 Peters’ R. 291, 300. The same con
I
3 struction has been given to it in Mrs
'I souri. 20 Missouri R. 530. See Angell
on Lim.
200, 201.
BIAS. A leaning or inclination of the
mind in a particular direction, or in favor
of a particular person or class of persons.
brod.] In old European law. A table. See 12 Georgia R. 444.
B1BAl0N,Bif3Mov. Gr. In the civil law. A
L. Salic. tit. 48. Spelman.
or the libel, (libellus ;) the libel of a plaintiff.
BEVVPLEADER. See Beaupleader.
1, 2. Otherwise
BEYOND SEA, '}Lat. extra, or trans Nov. 53, tit. Id. c. 3,
Of demand,
mare
BEYOND
HE SEAS, (extra ! called drruivw; Brfihiov, tl.10
maria ;) BEYOND THE FOUR SEAS,‘ (libellus conventionis.) Id. c. 3. The an
(ezlra quatuor
VVords of frequent swer of the defendant was termed dv1'r|3l'|l3)\ov,
occurrence in English statutes, treatises i( libellus responsionis.) Id. § 2.
BIBLIOTIIECA. Grzeco-Lat.
[Gr.
and reports ; originally suggested, no doubt,
by the geographical position of England, ‘,Uq’)')ra0ﬁxn from BIBMW, R bO0k, and Sﬁxrl, 8
and more peculiarly a propriate to the I repository] In the civil law. A book
whole island of Great Britain. See Four I case; a library. As to the construction of
Seas. The phrase “beyond the seas” oc this word, and whether the books them
curs, in particular, in the statute of limita selves would pass under it, see Diy. 32.
tions, 21 Jac. I. c. 16, and is said to have 52. 7.

BIE
BIDALE.

ing.]
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from bid, and ale, a drink nental jurists, it comprehends not merely

In old English law.

An invitation goods and chattels, but real estate. Sto
r_z/’s Conjl. Law, § 13,‘ note. Id. § 375.

to drink, (precaria potatoria.) An invita
tion of friends to drink at some poor man’s
house, with aview to contribute in charity.
Spelman. Cowell.
'
BIDDINGS. Oﬁ'ers of a price for goods

or other property put up for sale at auction.
See 4 Kent’: Corn. 191, 192. See Open
ing biddings.
BIELBRIEF. Germ. [Dutch hgllnritf;
Danish, bilbreu] In European maritime
law. A document furnished by the builder
of a vessel, containing a register of her
admeasurement, particularizing the length,
breadth and dimensions of every part of
the ship. It sometimes also contains the
terms of agreement between the party for
whose account the ship is built, and the
ship builder. It has been termed in Eng
lish, the grand bill of sale; in French,
contrat de construction ou de la vente d’un
vaisseau, and corres onds in a great degree
with the Eu lish, rench and American

See Bona.
BIGAMIA.

L. Lat.

and Gr. 1-.i,w;, marriage]

[from bis, twice,

Bigamy.

See

Bigamy.
BIGAMUS. L. Lat. [See Bigamia.]
In old English law. One who has been
twice married, or has married more than
one wife; a bigamist. Applied originally,
in the canon law, to clerks or ecclesiastical
persons, who were forbidden to marry a
second time. See Bigamg. Bigamus is
he that either hath married two or more
wives, or that hath married a widow. 2
Inst. 273. Bigamus, seu trigamus, (30. est
qui divercis temporibus, ct successivé, duas

seu tree, rfc. uxores habuit ; polygamus
qui duas vel plures simul dusrit uzores ; a
bi
ist, times
'or tri533 ist,
&c. is he has
who,had
at
diﬁ‘g:i:nt
successively,

two or three, &c. wives; a polygamistis
he who has had two or more wives at the
register, (q. v. being an equally essential same time. 3 Inst 88.
document to the lawful ownership of ves
*,,,* The statute 4 Edw. I. st. 3, c. 5,
sels. Jacobsen’s Sea Laws, 12, 13, and ordained, in aﬂirmance of the canon law,
note. In the Danish law, it is used to de that if any person married a widow, or
married a second time after the death of
note the contract of bottomry. Id. 11.
BIEN. Fr. and L. Fr. [Lat. bene.] the ﬁrst wife, he should be deprived of the
Well; advisable. Fail bien a prendre beneﬁt of clergy, if he was convicted of
garde; it is well [done] to take care. any clergyable felony whatever. From
Britt. c. 80. Paroles del bien estrc ,' words this provision it received the name of the
of well being; words of form; words not statute De Bigamis. 2 Reeves’ Hist. Eng.
strictly necessary, but inserted in an instru Law, 142. Under this statute, where a
ment with reference to a possible contin prisoner demanded the beneﬁt of the cler
gency; words advisable to be used for gy, (to wit, his book,) bigamg might be,
§eater security; words used de bene esse.* and frequently was objected as a counter
ritt. c. 39. See De bien cstre, De bene esse. plea, and was in this form :—“ that he who
Lawfully; in lawful form. Le action demands the privilege of the clergy, was
bien gist ; the action well lies. F1-eem. 1. marriedto such a woman, at such a place,
Le challenge ne fuit bien pris ; the chal within such a diocese, and that she was
len e was not well taken. Dgcr, 38, (Fr. dead, and that he hath married another
ed.
Come bien lug list; as he lawfully woman within the same diocese, or within
might do, as was lawful for him to do. some other diocese, and so is bigamus.”
Yearb. M. 8 Edw. III. 2.
Or, if he had been but once married, then
BIENNIUM. Lat. [from bis, twice, to say,—“ that she whom he hath married
and ammo, a year.] In old English law. is, or was a widow, that is the relict of
The space of two years. See Cesssavit such a one, dzc. ;” which pleas were tried
per biennium.
by the bishop of the diocese where the
BIENS.
Fr.
at. bona.] Goods. marriages were alleged; and if so certiﬁed
At common law, t is term includes all by the bishop, the risouer lost the beneﬁt
chattels, as well real as personal. Co. Litt. of the clergy.
ermes de la Leg, voc.
118 b. The hrase biens et chateuz, (goods Bigamg. By statute 1 Edw. VI. c. 12,
and chattels, however, occurs in the old § 16, bigamy was declared to be no longer
books. Yearb. P. 7 Edw. III. 15. T. an im ediment to the claim of clergy. 4
11 Hen. VI. 10.
Bl. om. 163, note
See Bigamy,
In the sense of the civilians and conti Benefit of clergy.

BIG
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This criticism of Blackstone
turns upon something more than a ques
nal law. The crime of marrying a second tion of mere etymological propriety, (be
time during the life of the ﬁrst wife or tween bis, twice, and rah), many times, or
husband; or of having more wives or bus more than twice, in the composition of the
bands than one at the same time. 4 Bl. respective terms,) and is fully borne out
Com. 163. 4 Steph. Corn. 300. There by the authority of Lord Coke, who ex
are several excepted cases, however, in pressly deﬁnes polygamy, in the very terms
which a second marriage during the life of of the modern deﬁnition of bigamy, to be
a former husband or wife, will not amount the having of several husbands or wives at
to bigamy. See4 Chitty’s Bl. Corn. 164, the same time; (polygamia est plurium
165, note.
4 Steph. Com. 301, 302. simul virorum uzorumve connubium ;) and
goes on to show the difference between
Wharton’e Am. Grim. Law, 552—555.
In canon law. The oﬁ'ence of marrying bigamy and polygamy, in the Latin pas
two wives successively, one after the death sage 'ven under bigamus, supra. 3 Inst.
e present improper use of the term
of the other; or once marrying a widow. 88
4 Bl. Com. 163, note
3 Inst. 88. bigamy seems to have grown up since the
time of Coke, who makes no mention of
See Bigamus.
*,,,"' The use of the word bigamy in its b¥amy in his very full enumeration of
present sense, in criminal law, although o ences, recognised by the English crimi
well settled, is, as Blackstone observes, an nal law. In Massachusetts, the term polyg
obvious corruption of the meaning, polyg amy has been restored to its proper use
amy being the proper name for the olfence and meaning, as contended for by Black
of having a plurality of wives [or hus stone. Rev. Stat. (ed. 1836,) c. 130, § 2.
BIGLA.
L. Lat.
[Graeco-barb Bf)/M,
bands] at once. 4 Bl. Com. 163. 3 Inst.
88. Co. Litt. Hargr. ¢£' B. Note 48, lib. from Lat. vigilia.] In old law. Watch;
2. 2 Kent’: Com. 80, 81. See Polyga a watch. Meursius. Spelman.
BILAGE. L. Lat. In old law. By
my. Bigamy was a term invented by the
Spelman, voc. Bellagines. See
eanonists to describe the offence, peculiar laws.
to their law, of being twice married. See Bilagines, Laga.
BILAGIN ES, Bellagines, Bilagar. L.
Bigamus. Mr. Stephen, in his valuable
Commentaries, questions the correctness of Lat. [from by, Sax. a dwelling, Goth. a
Blackstone's criticism, on the following town, and lagen, laws.] In old law. The
ground: that “whatever the number of laws of towns; laws made by the inhabi
twice, and Gr. yciyor, marriage]

In crimi

marriages that may have taken place, the tants of towns for their own government,
substance of the charge always is, that (leges quas villarum incola: sibi constituerint
having a lawful wife still living, the offend observandas); municipal laws; by-laws.
cr married asecond time, any intervening Spelman, voc. Bellagines. See By-Laws.
This word is found in Gothic writers, by
marriage being wholly immaterial, and out
of the case, so far as the prosecution is whom it is usually written bellagines, ( .v.)
concerned."
But the learned
4 Steph.
commentator
Com. 300, seems
note to Jornandes de Reb. Get. c. 11, cited in pe have overlooked the point of Blaekstone’s
objection, which is not that bigamy is in
correctly applied to cases where marriage
has been contracted more than twice, but
is addressed to the essential and well-un
derstood meanin of the term, and may
be more speciﬁcaﬁy stated in the following
form: that bigamy, a term always employ
ed in the canon law to denote the offence
of marrying a second wife after the death
of the ﬁrst, or of marrying two or more
wives successively, was not properly applied
to an otfence, the essence of which con
sists in marrying a second time during the
life of the ﬁrst wife or husband, or of hav

man.
BILANX, Bilancia. L. Lat.

In old

English law. A balance. Pryn.Rec. 196.
Towns. Pl. 169. Bilancia; scales for
weighing. Reg. Orig. 279 b.

De bdanciis deferendis (breve) ; a writ
for carrying or removing public scales.

The name of an old writ in the Register,
directed to the collectors of customs in

certain ports in England, commanding them
to take their scales and weights to another
port, for the purpose of weighing merchan
dise for exportation. Id. ibid.

BILINE. A word essentially English,
used by Britten in the sense of collateral,
(by-line, side line.)

ing two or more wives or husbands at the collateral line.

En line biline ,' in the

Britt. c. 119.

BIL
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BILINGUIS. Lat. [from bis, twice, 1 Arch. Pr. 337. 1 Crompt. Pr. Introd.
and linguc, a tongue] Of a double lan lxxx, (xxxv). It resembled the‘ modern
guage or tongue; that can speak two lan-, declaration, which was probably copied
guages. A term applied in the old books, from it, and is frequently termed on the
See Bilh.
to a jury composed partly of Englishmen record, the plaintiﬁ"s bill.
and partly of foreigners, which, by the Actions commenced in this way, not being
English law, an alien party to a suit is, in founded upon an original writ, were said to
certain cases, entitled to; more commonly be by bill, or by bill without writ. See
called a jury de medietatc linguw. 3 Bl. Breve, Original writ. Both modes of pro
Corn. 360. 4 Steph. Com. 422. Triatio ceeding, by bill and by writ, are now abol
bilinyuis ; a trial by such a. jury. Molloy i ished by the eﬂ'ect of the statute 2 Will.
de Jur. Marit. 448. See De medietate lin IV. c. 39, and a new method substituted.
3 Steph. Com. 404, 405, note
gute, Half tongue.
BILLS OF CREDIT. In constitutional
BILL. [L. Lat. billa ; L. Fr. and Sax.
bille ; Grazco-barb. HD0405; Lat. schedule, law. Promissory notes or bills issued by a
libellus, syngraphum.] A formal statement state government, exclusively on the credit
or declaration of a thing in writing. This of the state, and intended to circulate
seems to be the radical meaning of the through the community for its ordinary
term, as the following deﬁnitions may purposes as money redeemable at a future
day, and for the payment of which the
illustrate:
A formal written statement of complaint faith of the state is pledged. 4 Peters’ R.
to a court of justice; as a bill, simply so 410, 431. 1 Kent’s Com. 408.——Paper
called, in old English practice; a bill of issued by the authority of a state, on the
privilege, a bill in equity, and a bill 0fin faith of the state, and designed to circulate
as money. 11 Peter!’ R. 257. 1 Kent’s
dictment.
A declaration by a court to its oﬁicers, Com. 408, note. See 13 Howard’s R. 16,
in the nature of process; as the old bill of 17. 2 Story on Coast. § 1364. The
emission of these bills is prohibited by the
Middluex.
A record or written statement of pro constitution of the United States, Art. I.
ceedings in an action; as a bill of excep ’ Sect. X.
It was said by Mr. Justice McLean, in
tions.
A written statement of the terms of a Briscoe '0. The Bank of Kentucky, (11
contract, or speciﬁcation of the items of a Peters’ R. 257,) that “the deﬁnition of the
demand, or counter-demand; as a bill of term ‘ bills of credit,’ as used in the consti
exchange, a bill single and penal, a bill of tution, if not impracticable, will be found a
lading, a bill of sale, a bill of credit, and a work of no small diﬁiculty.” But see the
bill of particulars.

A draft of an act of the legislature before
it becomes a law; a proposed or projected
law. A draft of an act presented to the
legislature, but not enacted. An act is the
appropriate term for it, after it has been
acted on by, and passed the legislature.
Lewis, G. J. 26 Penn. St. R. 450.
A solemn and formal written declaration
of popular rights and liberties, promulgated l
' on certain extraordinary occasions; as the
famous Bill of Rights in English history.
See these varieties ofthe word deﬁned, infra.
BILL, or ORIGINAL BILL. In old

English practice.

opinion of the same judge in Darrington
v. State Bank of Alabama, 13 Howe-rd’s R.
12, 16, 17. In a case in the Supreme
Court of New-York, it was said that “ all at
tempts to give a full, accurate and satisfac
tory dcﬁnition of bills of credit, within the
meaning of the constitution, have, thus far,
failed.” Bronson, J. 6 .Hill’0 R. 33, 37.

The bills of a banking corporation, which
has corporate property, are not bills of

credit, within the meaning of the constitu
tion, although the state which created the

bank is the only stockholder, and pledges
its faith for the ultimate redemption of the

The ancient and most bills. 13 Howard’: R. 12.
usual mode of commencing actions in the
BILL IN EQUITY, or CHANCERY.
English Court of King’s Bench. It was In equity pleading. A complaint in writing,
otherwise called a plaint, and was a written under oath, in the nature and style of a
statement of the plaintitl"s cause of action, ‘ petition, addressed to the Chancellor, or
always alleging a trespass as the ground of judge or judges of a court of equity, setting
it; in order to enable the court to entertain forth all the facts and circumstances upon
the action. Bootc’s Suit at Law, 13, 14. which the complaint is founded, and pray
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ing for such equitable relief, or for such to be en

ssed and tendered to the judge
decree as the party may conceive himself during t- e course of the trial, or other pro
entitled to, or the court may deem proper ceeding out of which the exception arises,
to grant. It is the usual mode of institut- ' and to be then sealed. The usual (and,
ing a suit in chancery, and consists of cer indeed, the invariable) practice, however, is,
tain parts which are fully explained in the to reduce to writing the substance of the
books on equity pleading. After the bill exception at the time it is taken, and it is
has been drawn, signed by the complainant, then signed by the counsel on each side,
and his or her solicitor and counsel, and and the bill itself is afterwards drawn up
sworn to, it is left with the clerk or other in form, and tendered to the judge to aﬁix
proper ofﬁcer of the court, to be ﬁled, and his seal. Rag/m. Bill of Ezcep. 33, 34.
this is what is termed ﬁling a bill in equity. 2 Tidd’s Pr. 862, 864. 1 Arch. Pr. 196,
3 Bl. Com. 442. See .Mitford’s Eq. Pl. 210. See 15 Howard’s R. 160. 16 Id.
(by Moulton, ed. 1849,) 7, 35—121, [33— 14. 24 Mississippi R. 96. 6 Ohio St. R.
101]. Stotrg/'8 Eq. Pl.
7—48. 1 Dan 522. Bills of exceptions were ﬁrst intro
iell’s Chane. Pr. (by Perkins), 351—454. duced by the statute of‘Westminster 2, c. 31.
I Barbour’s Chane. Pr. 33—47.
3 Bl. Com. 37 2. 2 Reeves’ Hist. Eng.
There are many varieties of bills, such as Law, 1 88. And they have been constantly
original bills, supplemental bills, bills of re in use ever since. Fleta, lib. 6, c, 55,
8,
vivor, cross bills, bills of discovery, of inter 9. Yearb. M. 7 Edw. III. 3, 47. H. 4 Hen.
pleader, of review, and others, which are VI. 14. Sec B-ille. In Florida, the statute

explained at length in the authorities above of \Vcstminster on this point is recognised
referred to.

BILL OF ADVOCATION.

‘

In Scotch

as in force.

6 Florida R. 516.

BILL OF EXCHANGE. [L. Lat. billa

practice. A bill by which the judgment of escambii, litera. cambii, lite-ra cambitoria ;
an inferior court is appealed from, or Fr. billet de change, lettre de change] A
brought under review of a superior. Bell’s , written order or request by one person to
Diet.
another, for the payment of money abso
BILL OF ATPAINDER. An act of , lutely, and at all events. 3 Kent’s Com.
the legislature, declaring the attainder of 74. Bag/leg on Bills, 1.—An open letter of
certain crsons namediu it. SeeAttainder. request from one man to another, desiring
B
OF COSTS. In practice. A him to pay a sum named therein to a third
statement in writing, of the items compos person, on his account. 2 Bl. Com. 466.
ing the amount of the costs awarded a 2 Steph. Com. 162. Cl1.itt_1/ on Bills, 1.—
plaintiff or defendant in an action or other An open letter of request addressed by one
judicial proceeding; including a statement bf person to a second, desiring him to pay a
the terms or times when the particular ser sum of money to a third, or to any other
vices were rendered, the nature of the ser to whom that third person may order it to
vices, and the sums respectively due there be paid; or it may be payable to bearer.
Kgd on Bills, 3. This last deﬁnition has
for. See Costs.
.
BILL OF EXCEPTIONS. In practice. been approved by Mr. Justice Story, as
A formal statement in writing, of exceptions presenting the important feature of nego
taken to the opinion, decision or direction tiability, which the other deﬁnitions omit.
of a judge delivered during the trial. of a Story on Bills, § 3. In common speech, a
cause; setting forth the proceedings on the bill is frequently called a draft. 2 Bl.
trial, the opinion or decision given, and the Corn. 467. Sec Draft, Foreign bill of
exception taken thereto; and scaled by the exchange, Inland bill of exchange, Check,
judge in testimony of its correctness. This Drawer, Drawee, Accqutor, Payee, Indoracr,
bill is in the nature of an appeal; its object Indorsee, Holder.
BILL OF HEALTH. In mercantile law.
being to put the points decided upon
record, in order to bring them up before the A certiﬁcate from the proper authorities,
court in bane, or a superior court, for re as to the state of health of a ship’s com
view after trial. 3 Bl. Com. 372. 3 Steph. pany at the time of her leaving port, and
Corn. 615. Marshall, C. J. 5 Peters’ R. the health of such portitself.* A certiﬁcate,
190. Raymond on Bill of Exceptions, properly authenticated, that the ship comes
(Law Library, New Series, vol. 46.) See 2 from a place where no contagious distem
per prevails, and that none of the crew, at
C'omstock’s R. 98.

In strictncss, the bill of exceptions ought ' the time of her departure, were infected
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lllarsh. on Ins. spoken of in the plural, as “bills of mortali

319,b.1,ch.8,§ 4.

ty.” In some places, as in London, births
BILL OF INDICTMENT. In criminal as well as deaths are included.
BILL OF PARTICULARS. In prac
law. A written accusation of one or more

tice. A written statement or speciﬁcation
preferred to, and presented upon oath by a of the particulars of the demand for which
persons, of some crime or misdemeanor,
nd jury.

If the jury, on examination, an action at law is brought, or of a defend

nd this accusation to be supported by
evidence, they write upon it the words “ a
true bill,” (anciently billa vera), and this is
called ﬁnding an indictment. 4 Bl. Corn.
302, 305, 306.

4 Steph. Com. 369—374.

See Indictment.
BILL OF LADING.
Lat. billa er
onerationis, apocw oneratoriw, litera: recog
nitionis ; Fr. connoissement, police de charge
ment] In mercantile law. A written
memorandum or instrument, signed (usu

ally in triplicate) by the master of a vessel,
acknowledging the recei t of goods on
board, and undertaking ﬁwith certain ex
ceptions,) to carry and dc iver them to the
person to whom they are addressed, (the
consignee,) or his order, in as good condi
tion as when received, for a certain remu
neration or frcightagc.* It is, in other
words, a contract for the conveyance of

ant’s set-of against such demand, (includ
ing dates, sums, and items in detail,) fur
nished by one of the parties to the other,
either voluntarily, or in compliance with
a judge’s order for that purpose. 1 Tidd'-1
Pr. 596—600. 2 Arch. Pr. 221. 1
Burr. Pr. 432—-434.
BILL OF PRIVILEGE. In old Eng
lish practice. A kind of process which
formerly was the established method of
proceeding against attorneys and oﬁicers of
courts. 3 Bl. Com. 289. 2 Arch. Pr.
118,119. In form, it was the same as a
declaration in actions by bill, except that

instead of concluding, “and therefore he

brings his suit,” it concluded with the
words, “ and therefore he prays relief.”
Id. 119.

BILL OF RIGHTS.

law.

In constitutional

A formal and public declaration or

goods in a general ship, and though signed assertion, in writing, of popular rights and

by the master only, binds the owners also.
3 Kent’s Com. 206, 207. Abbott on Ship.
319, et seq. Angell on Carriers, § 223.
Smith’s Mere. Law, 175.
BILL OF MIDDLESEX. In old prac
tice. A form of civil process, peculiar to
' the English Court of King’s Bench, and by
which personal actions in that court were

liberties, usually expressed in the form of
a statute, or promulgated on occasions of
revolution, or the establishment of new
forms of government, or new constitutions.

The English statute of 1 IV. dz M. st. 2,
c. 2, is denominated Ku'r' t{axav, the Bill of
Rights. 1 Bl. Com. 128. Several of the
United States have incorporated formal
bills of rights into their constitutions. See
2 Kent’s Com. l—11.
BILL OF SALE. In conveyancing. A
deed or writing under seal, evidencing the
sale of personal property, and conveying
the title to it.’* An assignment, in wri

formerly commenced. It was originally
always founded on a plaint or bill of tres
ass, ﬁled, or supposed to be ﬁled in court,
see Bill,) and was a kind of capias direct
ed to the sherilf of the county of Middle
sex, and commanding him to take the de
fendant and have him before the king at ting, of chattels personal.

2 Steph. Corn.

Westminster, on a day preﬁxed, to answer 104.
to the plaintiff of a plea of trespass.
An instrument by which, in particular,

Boole’: Suit at Law, 36—42. It was term the property in ships and vessels is con
ed a bill of Middlesez, because the court veyed. It is the true and proper muni
out of which it was issued usually sat in

that county.

3 Bl. Com. 285.

ment of title to a ship, and one which the

Once, maritime courts of all nations will look
when the court sat at Oxford, it was termed for, and in their ordinary practice require.
a bill of Oxfordshirc. Trgc’s Jus. Filiz. Sir Wm. Scott, (The Sisters,) 5 Rob. Adm.
101. 3 Steph. Com. 404, note
It R. 155, 142]. 3 I1'ent’s Com-. 130. See
was abolished by the statute 2 Will. IV. Grand ill of Sale.
BILL SINGLE, and PENAL. A writ
c. 39.
BILL OF MORTALITY. A written ten engagemcnt under seal, for the pay
statement or account of the number of ment of money, either on demand, or at a
deaths which have occurred in a certain future day, formerly in common use; the
district during a given time. Usually penal bill being framed with a penalty, and
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the single bill, (which was the more usual weed on, and merely gives a billet, by
form,) without. Cro. Eliz. 548. Whis w ich he engages hereafter to furnish one
haw. Single bills are still in use in some on the proper lace. Pothier dc Change,
of the United States, as in Vir inia, Mis 11. 4, cited in ‘tor;/on Bills,§ 2, note 1.

sissippi and Florida. But they have been,

BILLETA, Billetua.

L. Lat.

In old

for the most part, superseded by the mo English law. A bill or petition exhibited
dern bills and notes, as penal bills have in arlisment. Cowell.
been by bonds or obligations. See Single
ILLETTUM. L. Lat. In old Eng

bill.

lish law and practice.

BILL OF STORE. In English law. A
kind of license, granted at the custom-house
to merchants, to carry such stores and pro
visions as are necessary for their voyage,
free of duty. Cowell. McCullwh’s Dwt.
Act 3 dz 4 Will. IV. c. 52.
BILL OF SUFFERANCE. In English
law. A license granted at the custom-house
to a merchant, to suﬂ‘er him to trade from

morandum of the delivery of a writ, which
the statute of Westminster 2, (c. 39,) al
lowed parties to require of the sheriff or
under-sherilf to whom it was delivered.

one English port to another, without pay
in Ll3ILLA.
custom. L.Uowell.
Lat. In old
pleading.

Bill; a bill.

A billet, bill or me

Fleta, lib. 2, c. 67, § 18. 2 Inst. 449,
451.
BILLO, Billio. L. Lat. In old Eng
lish law. Bullion. Mem. in Scacc. M. 9
Edw. I. 2 How. State Trials, 118.
amaoz, BiXXo;- Grwco-barb. Abill. Spel
man, voc. Billa. Meursius doubts if this

practice and be not a corruption of the Gr. swim‘, a
Spelman. Dyer, book. But Spelman makes it to be a word

51, (Fr. ed.) The same as narratio, (q.

framed from the Sax. bille.

See azmm.

v.)

12 Mod. 399. See Bill.
BILLA CASSETUR, or QUOD BIL
LA CASSETUR. (That the bill be quash
ed.) In practice. The form of the judg
ment rendered for a defendant on a plea
in abatement, where the proceeding is by

BIND. [Lat. ligare, obligare, tenere.
Anciently,tie. See Tie. “Bind,” “bound.
Formal words in bonds. “Held and bound.”
See Hold.
BIPARTITE. Fr. and Eng. [from Lat.
bipartitus, from bis, twice or double, and
bill, (that is, where the suit is commenced partitus, divided.] In conveyancing. Of

by capias, and not by original writ).

2 two parts; divided in two.

I/itt. sect.

Arch. Pr. 4.
370. An indenture was formerly called
BILLA EXCAMBII, or ESCAMBII. bipartite, when there were (as was most
L. Lat. A bill of exchange. See Lilera commonly the case,) two parties, and two
cambii.
parts of the deed. Co.Litt. 229 a. Shep.
BILLA EXONERATIONIS. L. Lat. Touch. 50. The word is now nearly obse
In old English law. A bill of lading. lete, but tripartite, (of three parts,) and
quadripartite, of four parts, qq. v.) are still
5 Mod. 137.
BILLA VERA. L. Lat. (A true bill.) used.
In old practice. The indorsement ancient
BIPENNIS. Lat. In old Scotch law.
ly made on a bill of indictment by a grand A halbert; a pole-ax; a Jeddart stall‘. 1
jury, when they found it suﬂiciently sus Pitc. Grim. Trials, part 2, p. 20.
BIRLAVVS, Burlaws, B3/rlaws. from
tained by evidence. 4. Bl. Com. 306.
In
Doct. dr Stud. dial. 2, c. 54, p. 279. See Germ. hunt, a countryman, and law.
Indictment.
Scotch law. Laws made by country peo
BILLE. L.Fr. In old practice. Bill; ple or husbandmen, respecting rural affairs.
abill; a bill of exceptions. Faitz bille, Slcene in Reg. Maj. lib. 4, c. 39, § 8. Spel
et nous Pensealeromus ; make a bill, and we man, voc. Bellag-ines. Supposed by Spel
will seal it. Yearb. M. 7 Edw. III. 47. man to be the same with by-laws. Sec
Faits an bill’ de vostre exception, et nous Burlaws.
BIRRETUM, Birretus. L. Lat. In old
voulons enseeler. H. 4 Hen. VI. 14.
BILLET DE CHANGE. Fr. In French English practice. The cap or coif of a
law. A billet or bill of exchange. Po judge or serjeant at law. Spelman. A
thier distin ishes this from a proper bill of cap of linen or sill-: ﬁttin close to the
exchange, lettre de change.) The billet de head, (forma ipsius cranii, mentioned by
change, he says, is when the party with Fortescue as always worn by the justices
whom the contract is made is not at pres while sitting in the king’s court, being the
ent prepared to give the bill of exchange ﬁrst and principal badge of distinction

BIS
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with which serjeants at law were decorated sixth day before the calends of March
at their creation. It was never laid aside, (called sezto calendas Martii,) was twice
either by the justices or serjeants, so as reckoned, viz. on the 24th and 25th of
entirely to uncover the head, even in the February, (or rather, the 24th was reckon
presence of royalty itself. Fortesc. de Laud. ed twice,) in every fourth year, making
such year properly to consist of 366 days.
LL. Angl. c. 50.
Cowell. Btount. 2 Bl. Com. 141. The
BIS. Lat. Twice.
Bis petitum; a thing twice demanded. same object is now attained by adding a
day at the end of the month of February.
U1-0. Jae. 21.
'
Bis idem ezigi bona ﬁcles non patitur; Brande.
By the statute De anno bissextili, 21
et in satisfactionibus non permittilur am
plius ﬁeri quam semel factum est; good Hen. III. it was enacted that the increas
faith does not suffer the same thing to he ing day (dies ezcrescens) in the leap year,
demanded twice; and in making satisfac and the day next before, shall be accounted
2, 3.
tion [for a debt or demand] it is not allow but one day. Fleta, lib. 6, c. 11,
ed to be done more than once. 9 Co. 53. Termes de la Leg. This is still the law,
A party is not allowed to receive more than and a similar provision has been expressly
one satisfaction for the same debt or de enacted in some of the United States.

1 N. Y. Rev. St. [soc], 615, § 3. In
mand. See Bonn tides non, &c.
Nemo dcbet bis vexari pro cadcm causa. others, the English statute is still in force.
N0 man ought to be twice vexed [troubled
or harassed, as by a bailable suit,] for the
same cause. 5 C0. 61. 1 Tidd’s Pr. 174.
BISACUTA. Lat. In old English
law. An axe or bill. Bract. foL 144 b.
Fleta, lib. 1, c. 31, § 7.

BIS COCTUS.

Lat. and L. Lat.

5 Indiana R. 196. Bracton devotes a con
siderable space in his tract “ On Essoins,”
to the explanation of the bissextile year,

which he calls the greater (annus ma_.;'0r,)
as distinguished from the lesser or usual
year.

Bract. lib. 5, tr. 2, c. 13, fol. 359.

In

BISSEXTUS. Lat. [from bis, twice, and
old English law. Twice baked. A term seztus, sixth.] In old English law. The
applied to that kind of bread called simenel added, re eated or increasing day (dies
or symenel. Fleta, lib. 2, c. 9, §1. Hence ercrescens,§ of a leap year; in the Roman
the modern biscuit, or, as it is in Britten, calendar, the sixth day before the caleuds
of March, twice computed. See B1-issoni-us.
deuzfoits quit. Britt. c. 30.
BISEXTUS. Lat. Dig. 50. 16. 98. It was made up of the odd hours and
minutes over '365 days, which had been
See Bissextus.

BI-SCOT. In old English law. A ﬁne disregarded in the three preceding years, in
imposed for not repairing banks, ditches addition to those of the fourth year, (ea:
and causeways. Blount. Whishaw.
minutiis quatuor annorum.) B1-act. foL
BISHOP. [Lat. episcopua] In English
ecclesiastical law. The chief of the cler
gy within a diocese, subordinate to the
archbishop of the province, to whom he is
sworn to pay due obedience. 3 Staph.
Com. 65, and notes. He is styled the
archbishop’s sufragan, or assistant. Id.
63, note
C0. Litt. 94 a. Hargr.
Note 96. In the common law he is gene

359 l).

BLACK ACRE and WHITE ACRE.
Fictitious names applied to pieces of land,
and used as examples in the old books.
Perk. c. 2, s. 136.

Id. e. 4, s. 297.

BLACK ACT.

In English law.

The

statute of 9 Geo. I. c. 22; so called from
the circumstance of its passage having been
occasioned by some devastations committed
rally called the ordinary. 1 Ultitt. Bl. near Waltham, in Hampshire, by persons
Com. 383, note. His dignity is usually in disguise, or with their faces blacked.
called a see, (sedes,) and his church a ca 4 Bl. Com. 245. Repealed by statute 7 & 8
thedral. 3 Steph. Com. 65.
Geo. IV. c. 27. 4 Steph. Com. 174 note (a).
BISIIOPRIC. In ecclesiastical law.
BLACK ACTS. In Scotch law. The
The diocese of a bishop, or the circuit in acts of the ﬁve James’s, with those of _
which he has jurisdiction; the oﬁice of a Mary’s reign, and of James VI. down to
bishop. 1 Bl. Com. 337——382.
1586 or 1587. So called from the cir
BISSEXTILE. [Lat bisscztilis, from cumstance of their being printed in the old
bis, twice, and seztilis, the sixth.] Leap black-letter, or, as Bell terms it, “ the Saxon
year is so called because, in the Roman character.” Barringt. Obs. Stat. 186. Bell’s
calendar, from which it is derived, the Dict.

BLA
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BLACK BOOK OF THE ADMIRAL
BLACK RENTS.
Lat. reddilua
TY. In English law. An ancient reposi m'gri.] In old English law. Rents reserved
tory of admiralty law, containing, besides in work, grain, provisions, or baser money,
the laws of Oleron at large, a view of the in contradistinction to those which were
crimes and offences cognizable in the ad reserved in while money or silver; which
miralty; and also occasional ordinances were termed white rents, redditus albi),
and commentaries on matters of prize and or blaneh farms. Tomlins.
hishaw. See
maritime torts, injuries and contracts. It Blanch farms.
is generally agreed to have been originally
BLADA, plur. of Bladum. L. Lat. [L.
compiled in the reign of Edward III., Fr. blerls, blees, bleez.] In old English law.
though it contains considerable additions Corn or grain growing, (segetes in herba) ;
of later periods. It has always been growing crops of grain. Spelman. 2 Inst.
deemed of the highest authority in matters 81. Glanv. lib. 2, c. 3. Bract. fol. 96,
concerning the admiralty. Story, J. 2 Gal 222 b, 223 b. Blada nondum a solo sepa
lison’s R. 404. Id. 1 Sumner-’s R. 555. rate ; crops not yet severed from the soil.
Kent, C. 16 Johns. R. 456. Molloy de Id. fol. 217 b. Quare blada, et germina
Jar. Mar. 104.
vinearum—conculcavil, &c.; wherefore be
BLACK BOOK OF THE EXCHE (red down the crops and germins of vines.
QUER. [L. Lat. Liber 1Viger Scaccarii.] &c. Reg. Orig. 95. According to Lord
In English law. An ancient book in the Coke, blada is taken for all manner of
Exchequer, containing a miscellaneous col corn or grain, or things annual, coming by
lection of charters, treaties, conventions, the industry of man, as hemp, ﬂax, Are. 2
the number of hides of land in several Inst. 81. Ifeilw. 125.
Grain after it has been harvested, or
counties, escuages, and the like. It is com
monly attributed to Gervase of Tilbury. 1 severed from the soil, (blada a solo separate.)
Reeves’ Hist. Eng. Law, 220, note. The Bract. fol. 217 b. Blada in garbis ; grain
Ited Book of the Exchequer (q. v.) is a in swathcs or straw. Reg. Orig. 94 b, 96.
record of similar character. Id. ibid.
Blada rel alia catalla ,' grain or other
BLACK BOOK OF HEREFORD. In chattels. Mag. Cart. 9 Hen. III. e. 19.
English law. An old record, frequently re See Bladum.
ferred to by Cowcll and other early writers.
BLADARIUS. L. Lat. [from blada or
BLACK MAIL. A rent or tribute for bladum, qq. v.] In old English law. A
merly paid by the poorer inhabitants of corn-monger; a meal-man or corn-chandler;
some of the northern counties of England a bladier, or engrosser of corn or grain.
to some powerful Scottish border chieftain Blount. 2 Inst. 81.
(potenti alicui Scoto l2'milaneo,) in order to
BLADIER. See Bladarius.
be protected from the depredations of the
BLADUM, pl. Blada. L. Lat. [Sax.
Scottish border thieves, rievers or moss blwd ; L. Fr. bled, ble.] In old English
troopers Spelman. Protection-rent-, or law. Corn or grain; especially a growing
protection money. Scott’s Minstrelsy of crop. Spelman. Bract. fol. 223 b, 300 b.
Scott. Border, Introd. Sometimes paid to Que blado inbladata fuerint ; with what
the rievers themselves. Ersk. Inst. b. 4, tit. grain they have been sown. Fleta, lib. 2,
4, § 64.

Bell’: Diet.

0. 41, § 1.

"‘_,,* The word mail, in this compound, is
Grain cut, or harvested. Una measure
derived by some from the Fr. maille, a bladi; one measure of grain. Illagna
link of mail, or- small piece of money. Charla, 9 IIcn. III. e. 25. The plural
There is better reason, however, for re blada (q. v.) is the more common form of
garding it as a Scotcht-erm, signifying a this word.
rent. or stated payment, which sense it has
BLAMED, Blasmed. L. Fr. Infamous.
in the Scotch burrow meals, or burrow LL. Gul. Conq. ll. 16, 17.
BLANCH FERME, Blanch fearmc.
mealis,(bor0ugh rents.) See Burrow-1nealis.
L. Lat. all a
This makes the whole word synonymous Blanch ﬁrme, Blanch farm.
with black rent, in which sense it is used ﬁrma, ﬁrma blanca.] In old nglish law.
in the old books. Stat. 9 Edw. III. e. 4. Vllhite farm, or white rent, (redilus albus) .
Blmmt. It was called black mail from its rent paid in silver and not in cattle. S/ML
being generally paid in baser money or in man, voc. Firma alba. Rents reserved in
provisions, (are vel nps0m'is,) instead of silver, or White money, were aneiently
called white rents, blanch farms, redditus
silver. Spelman. Tcrmes de la Leg.
Von. I.
14
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lalbi ; in contradistinction to rents reserved
in work, grain, or baser money, which were
called redditus -nigri, or black-mail. 2 Bl.
Com. 42. 2 Inst. 44. Lord Bacon calls
them blanch rents. Works, iv. 132. See
Alba ﬁrma, Farm.
BLANCH (or BLENCH) HOLDING.
In Scotch law. A kind of tenure in which
the vassal paid a small duty to the superior
in full of all services, as an acknowledgment

BLO

certain place where the trespass was com
mitted ; otherwise called common bar. (lro.
Jae. 594. Blount. It was chieﬂy used by
the practisers in the Common Bench. Id.
BLANK INDORSEMENT. The in
dorsement of a bill of exchange or promis
sory note, by merely writing the name of
the indorser, without mentioning any per
son to whom the bill or note is to be paid;

called blank, because a blanlror space is
of his right, either in money, or in some left over it for the insertion of the name of

other substance ; as a penny money, a pair the indorsee, or of any subsequent holder.
of gilt spurs, a pound of wax, or of pepper, Otherwise called an indorsement in blank.
&c., nomine alba»: ﬁrmw (in the name of 3 ]{cnt’s Com. 89. Story on Prom. Notes,
white farm.) Ersk. Inst. b. 2, tit. 4, § 7. § 138. Lord Mansfield, 1 W. Bl. 297.
' Bell's Diet. voc. Holdings. Considered by See Indorsement.
Blackstone the same with the blanch farms
BLASPHEMY. [Lat. blasphemia, from
of the English law. 2 Bl. Com. 42, note Gr. /3)nw¢q,n'¢, evil speaking or reviliug.]
(d). See Blanch ferme.
In criminal law. An offence against reli
BLANC, Blank. [L. Lat. blanca.] In gion, either by denying the being or provi
old English law. A silver coin, of the dence of God; or by contumelious re
value of 8d. coined in France by Henry V. proaches of our Saviour Christ; or by
in the eighth year of his reign; called blanc profane scoﬂing at the holy scripture, or

(white,) to distinguish it from a old coin

exposing it to contempt and

ridicule;

called a salut, or salus, struck at out the Christianity being part of the laws of Eng
same time. Spelman. Stow’s Annals, 586. land.* 4 Bl. Com. 59. 4 Staph. C'om.233,
Money paid by weight, and not by tale. 234. 2 Hume on Crimes, 558. Blasphemy
Spelman. See Blamus.
was made a capital offence by the 77th
BLANCUS. L. Lat. [from Fr. blanc, novel of Justinian, c. 1, § 2.
white.] In old law and practice. White,
In the United States, also, the Christian
as paper or parchment is, when there is. no religion is received as part of the common
writing or other mark upon it; otherwise law, and to revile it publicly and blasphe
called albus. See Album breve. Hence mously, or to blaspheme its author is an in
the modern term blank.
dictable offence. 8 Johns. R. 290. Thach
Plain or smooth, as silver money that er’: Grim. Gas. 346. 11 Serg. d3Rawle, 394.
has no impression, or from which the im Story, J. 2 IIoward’s R. 127, 198. IVhar
pression has been worn.* Solidi blanci; ton’s Am. Grim. Law, 4, 536. 20 Pick.
blank or plain shillings. 3 Mon. Any. 352. R. 206. Shaw, C. J. Id. 213.
Triginta lib. stcrlingorum blancorum; thirty
The use of this word is, in modern law,
pounds of blank sterlings. 2 Id. 31. This exclusively conﬁned to sacred subjects; but
was undoubtedly a kind of silver money blasphemia and blasphemare were anciently
that was paid by weight, and not by tale, used to signify the reviling by one person
or count, (quod ad ad ponderis valorem of another. Nov. 77, c. 1, § 1. Spclman.
persolutum est, vel non in pecuniis numera
BLED, Ble. L. Fr. [Lat. bladum.] In
tis.) Spelman, voc. Blanca. VVhether old English law. Corn or grain. I/itt. sect.
blancus denotes that this money was un 68. Bleds, (pl.) Yearb. M. 8 Hen. VI.
coined, or that it was coined money worn 14. Bleez. T. 1 Edw. II. 8.
smooth, does not clearly appear. The
BLEMISSEMENT.
L. Fr. In old
words blanc and blank occur in English dic English law. Blemishment; disp
e
tionaries, in the sense of a piece of metal in ment or degradation. Ycarb. M. 5 Edw.
the mint ready for coining. Baz'ley’s Diet. III. 131.
BLANK. [L. Lat. blancus.] A void
Infringement; diminution. Kelham.
space in writing; a part of a. deed, record,
BLENCH, Blench Holding. See Blanch
.or other instrument not written upon, or holding.

.-ﬁlled up.

See Blamus.

BLOCKADE.

In international law.

The old The investment of a seaport by a competent
name of a plea in bar, put in in an action of naval force, with the view of cutting otf all
trespass, to oblige the plaintiff to assign the communication of commerce.‘ 1 Kenfs
BLANK BAR.

In pleading.

BLO

Com. 144-146.
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A sort of circumvallation ment for bloodshed.

round a place, by which all foreign con
nexion and correspondence is, as far as hu

man power can affect it, to be cut off. Sir
Wm. Scott, (Vrow J udith,) 1 Rob. Adm. R.
126. It is not necessary, however, that the
place should be invested by land as well as
by sea; in order to constitute a legal block
ade; and if a place be blockaded by sea
only, it is no violation of belligerent rights
for the neutral to carry on commerce with
it by inland communications. 1 Kent’s
Com. 147.
BL-ODVVITA. L. Lat. [Sax.bl0dwgte.]
In Saxon and old English law. An amer
ciament for the shedding of blood. Spel
man. Fleta uses the Sax. blodwyte. Lib.
1, c. 47, § 15. See Bloodwit.
BLOOD. [Lat. sanguis ; L. Fr. sanlca]

Fleta, lib. 1, c. 47,

§ 15.
BLOODY HAND.

In forestlaw.

The

having the hands or other parts bloody,
which, in a person caught trespassing in
the forest against venison was one of the four
kinds of circumstantial evidence of his hav
ing killed deer; although he was not found
in the act of chasing or hunting. Jllanwood.
Cowell. See Bach-bear. This corresponds
with the Scotch phrase, red hand.

Blmmt.

BOARDER. One who has food and
lodging in another’s family or house, for
a stipulated price. A boarder at an inn
or hotel is distinguished from a guest. 26
Vermont R. 316. 26 Alabama R. 371.
A boarder is an inhabitant of the place, or

townsman, who resides permanently at the
inn or hotel. Redﬁeld, C. J. 26 Vermont
Kindred; relation by natural descent from R. 343. See Guest.
acommon ancestor; consanguinity. Web
BOAT, held not to be a ship or vessel.
ster. A person is said to be of the blood of 5 Mason’s R. 120, 232. A canal boat not
another, when he is descended from, or col- , a ship or vessel. 5 Hill’s (N. Y.) R. 34.
laterally related to him. See infra.
In the civil law, a ship’s boat (scapha
A person or persons so related; as the ‘ navis,) was held not to pass by the sale of
whole blood, the half blood, (qq. v.)
a ship with her tackle, (cum inatrmnento.)
Blood, in American law, includes the half '1 Dig. 33. 7. 29. Id. 21. 2. 44. See Id. 6.
2 Peters’ 1. 31.
R. 58. A person is, with the most strict
BOC. Sax. Abook, or writing; a deed

blood as well as the whole blood.

propriety of language, affirmed to be of the
blood of another, who has any, however
small a portion of the same blood, derived
from a common ancestor. Story, J. Id.
87.
In the case last referred to, Mr. Justice
Story observed, that the word blood was

or charter. Boo land, (q. v.); deed or
charter land. Land boc; a writing for
conveying land; a deed or charter; a land
book. See Land boc.
BOCERAS. Sax. A scribe, notary or
chancellor among the Saxons.
Crabb’s
Hist. Eng. Law, 28. 2 Hick-es’ Thee. 46.
used in the same sense, in the English com Barringt. Obs. 404, note
mon law. There are passages, however, in
BOC HORDE. Sax. [quasi bookhoard.]
which it seems to be used in the stricter A place where books, writings or evidences
sense, implying whole blood exclusive were kept. Cowell.
ly. See 2 Chill. Bl. Com. 227. Id. 220,
BOC LAND. Sax. Equasi book-land;
note. This was before the statute 3 & 4 L. Lat. terra libraria or ¢ereditarz'a.] In
“'ill. IV. c. 106. 1 Stcph. Corn. 385, 387. Saxon law. Land held and conveyed by
See Half blood, Whole blood.
writing, boc, deed or charter; deed land, or
BLOODVVIT, Blodwite, Blodwgte. [L. charter land; so called to distinguish it from
Lat. blodwita, blotwg/ta; from Sax. blod, folc land, which was held without writing.
blood, and wite, an amercement.] In Saxon Spelman. Cowell. 1 Reeves’ Hist. Eng.
law.
An amerciament for bloodshed, ‘ Law, 5. 4 Kent’s Com. 441, 442. Land
(mule-Ia efusi sunguinis.) Spelman. Called severed from the folc land, and converted
by Scotch writers bluidveit, or bludueit. into an estate of perpetual inheritance.
Skene de Verb. Signijl A customary ﬁne
According to Sir VV. Blackstone, it was
paid as a composition and atonement for land held by deed under certain rents and
the shedding or drawing blood. Cowell. ~ services, and in effect differed nothing from
To have bloodwit, in old charters, was to the free socage lands. 2 Bl. Com. 90.
have the privilege of taking cognizance of And Spelman, in explaining the epithet
the crime, and of receiving the ﬁnes result hcereditaria, observes that it could neither
ing from it. Spelman, voc. Blodwita.
be given away nor sold, but was to be left
A privilege or immunity from amerce strictly to the heirs, (nee dari licuit nec
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vendi, sed hwredibus relinquenda erat.) old law.
Later researches, however, have established

the fact that boc land was in its nature allo

A gun or cannon.

Bombardius ; a gunner.
BON.

Spelman.

Towns. Pl. 214.

Fr. and L. Fr. [from Lat-. borms,

bonum, q. v.] In old English law. Good;
tered by some restriction imposed by those suﬁicient in law. Le brcgfefuit term ban ,
under whom he claimed, had the absolute the writ was held good. Ycarb. P. 3 Hen.
power of alienation and disposition by gift VI. 20.
BON. Fr. In old French law. A
and sale, and by will. Somner’s Gavelk.
88, 89. Allevfs Royal Prerog. 139, et royal order or check on the treasury, in
sim. 1 Sperzce's Chancery, 20, 21. vented by Francis I. Bonpour mille livres ,‘
See Folc land.
good fora thousand livres. Stepk. Lect. 387.
BODIN IN FEIR OF WEIR. O. Sc.
In modern law. The name of a clause
In old Scotch Law. In warlike array. 1 (bon pour
,' good for so much,) added
dial, and that the owner of it, unless fet

Pitc. Crim. Trials, part 1, p. 8.

to a cedule or promise, where it was notin

BODMERIE, Bodemerie, Boddemereg/. the handwriting of the signer, containing
Belg. and Germ. Bottomry, (q. v.) Loc the amount of the sum which he obliged
cenius dc Jur. Mar. lib. 2, c. 6, § 1.
himself to pay. Path. Oblig. part 4, ch. 1,
BODY. See Corpus.
art. 2, § 1.
BODY OF A COUNTY. See Corpus
BONA.
Lat. [pl. of bonum, good;
cornitatus.
from beare, to make happy, (bealumfacere ;)
BODY CORPORATE, (or INCORPO to beneﬁt, ( prodesse. Dig. 50. 16. 49.] In
RATE.) [L. Lat. corpus corporatum.] the civil law. Goo s; property in general,
A corporation; so called, because the per including lands, (prrzdz'a.) Dig. 33. 2. 37.
sons composing it are made into a body. Storg/’s Conﬁ. Laws, § 37 5. See Dig. 50.
Co. Litt. 250 a. Said to be the most cor 16. 21, 39, 49.
rect as well as the earliest name of a corpo
BONA. Lat. [plur. of bonum, not
ration in English law. P. C3/clopwdia, used; Fr. b1'ens.] In old English law.
voc. Corporation.
Goods; personal chattels; movcable pro
BODY POLITIC. A term applied to a perty. A term still used in modern law,
corporation, which is usually designated as in the phrase rmlla bona, (q. v.) and
as a body corporate and politic. A bodyto others. Like bicns, it is said to be a more
take in succession, framed by policy. Co. comprehensive term than goods, as it com
Litt. 250 a. Particularly applied, in the prehends chattels real, as well as personal.
old books, to a corporation sole. Litt. Co. Lilt. 118 b.
Bona et catalla ; goods and chattels.
sect. 413. Termes de la Leg/,voc. Corpora
ticn, (Bodies politic.)
Flcta, lib. 2, c. 64, § 1. This expression
BOILLOURIE, Boilarg/, Bullary. L. includes all personal things that belong to
Fr. and Eng. [L. Lat. salirza.] In old a man. Pollock, C. B. 16 Meos. 0': W.
English law. A salt-house or salt-pit, 68. Blada, parmos, armaluram et alia
where salt is boiled. Co. Litt. 4 b. Cro. bona et catalla; grain, cloths, armour and
Jae. 150.
other goods and chattels. Mom. in Scacc.
BOIS, Boys, B0]/es. L. Fr.
Lat. T. 20 Edw. I. Bona et rnerchandi-$12,‘
boscus, q. v.] \Vood. Harri bois ,' high goods and merchandizes. Fleta,ubi supra.
wood.
Sub bois; under-wood, or cop
BONA CONFISCATA. Lat. In the
pice. Cowell, voc. Boscus. Perk. c. 1, s. civil law.
Conﬁscated goods. Goods
forfeited for oifences were so called, because

116.

BOISTE. L. Fr. Box; abox.
M. 6 Edw. III. 28.

Ycarb. they belonged to the ﬁscus, or imperial
treasury. 1 Bl. Com. 299. See Fiscus.
BOLTING. [from Sax. bolt, a house};
BONA FELONUM. Lat. In English

In English practice.

A term formerly use

law.

Goods of felons; the goods of one

in the English inns of court, but more par convicted of felony. 5 Co. 110.
ticularly at Gray’s Inn, signifying the pri
BONA FORISFACTA. Lat. In Eng
vate arguing of cases, as distinguished from lish law. Forfeited goods. Halds Anal.
mootiny, which was amore formal and pub sect. viii.
lic mode of argument. Cowell. Tomlirw
BONA FUGITIVORUM. Lat. In
Holthouse.
English law. Goods of fugitives; the pro
BOMBARDA. L. Lat. [from bombus, per goods of him who flies for felony. 5
Gr. 5.4410‘, the sound of the discharge] In , Co. 109 b.
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BONA MOBILIA. Lat. In the civil faith demands that what is agreed upon
law. Moveablc goods or personal chattels, shall be done. Dig. 19. 2. 21. See Id.
as distinguished from bone immobilia. See 19. 1. 50. Id. 50. 8. 2. 13.
1 P. Wms. 249—284.
BONA FIDE. Lat. [ab]. of bonu. ﬁdes,
BONA NOTABILIA.

L. Lat.

In (q. v.) L. Fr. en bonnefoy ; Span. con buena

English ecclesiastical law. Notable goods; fe.] In good faith; honestly, without
goods worthy of notice, or of sufficient value fraud, collusion, or deceit; really, actually,
to be taken into account."‘ Goods of a without pretence; innocently, ignorantly,
party deceased, amounting in value, at least

without knowledge or notice.

to ﬁve pounds.——If all the goods of the de

This very common term, with the less
frequent bonw ﬁdei, and bona ﬁdes from
which both are formed, are derived from
the civil law. Inst. 2. 6. pr. 1, 2. Id. 2.
8. 2. Id. 2. 9. pr. 5, 6. Dig. 6. 2. 7. 11.
ut if the deceased had bona notabilia, or Calv. Les. Bria-sonius. See Bonw ﬁdei.
chattels to the value of a hundred shillings A very early and prominent instance of its
in two distinct dioceses or jurisdictions, then use in England occurs in King J ohn’s
the will must be proved or administration Magna Charta. Quod has omnia suprw
taken out before the metropolitan of the dicta bona tide et sine malo ingenio observa
province, by way of special prerogative. bantur; that all these things aforesaid
2 Bl. Com. 509. Shep. Touch. 499, 500, shall be observed in good faith and with
and note. 2 Staph. Com. 237, 288. 1 out evil design. Mag. Cart. Johan. ad ﬁn.
Chill. Gen. Pr. 523.
And see Cart. Cbnﬁrm. 49 Hen. III.
BONA PERITURA. Lat. Perishable
BONA FIDE PURCHASER. A pur
goods.
chaser in good faith. See 2 I{ent's Com.
BONA UTLAGATORUM. Lat. In 512, et seq. 4 Id. 463, et seq. “A bond
English law. Goods of outlaws. Hale’s ﬁde purchaser for a valuable consideration,
Anal. sect. viii.
without notice,” is one who is the pur
BONA VACANTIA. Lat. vacantia, chaser of the legal estate or title; and a
from vacare, to be empty, to want.
In the , purchaser of a mere equitable estate is not
civil and common law. Goods wanting an embraced in the deﬁnition. 24 Missis
owner; goods without an owner, or in sippi R. 208. Yerger, J. Id. 229.
BON/E FIDEI. Lat. [gen. of bona
which no one claims a property. Inst. 2.
6. 4. Cod. 10. 10. These, by the general fides, q. v.] In the civil law. Of good
rule of the common law, belong to the ﬁrst faith; in good faith. This is a more fre
ceased lie, at the time of his death, within
the same diocese or jurisdiction, a probate
before the ordinary, or an administration
ted by him are the only proper ones.

ﬁnder, with the exception of royal ﬁsh, quent form than bond ﬁde, occurring in the
shipwrecks, treasure trove, waifs and estrays, phrases bone ﬁdei actions, bonaz ﬁdei con

which in England are the property of the tracts, bonaz ﬁdei emptor, bonw ﬁdci pos
sovereign. .Hale’s Anal. sect. viii. 1 Bl. sessor, (qq. v.;
BON1E F DEI ACTION. See Actio
Uom. 298. 2 Steph. Corn. 553, 554.
BONA VVAVIATA. L. Lat. In Eng Lbomz ﬁdei.
lish law. \Vaived goods; goods stolen,
BONE FIDEI CONTRACTS. Those
and waived, that is, thrown away by the contracts in which equity may interpose to
thief in his ﬂight, for fear of being appre correct inequalities, and to adjust all mat
hended, or to facilitate his escape; and ters according to the plain intention of the
which go to the sovereign. 5 Co. 109 b. 1 parties. 1 Kames’ Equity, 200.
BONXE FIDEI EMPTOR. A purchas
Bl. Com. 296. See Waviare.
BONA FIDES. Lat. In the civil and er in good faith. One who either was
common law. Good faith; honesty; sin ignorant that the thing he bou ht belonged
cerity. The opposite of male ﬁdes, (q. v.) to another, or supposed that t e seller had
a right to sell it. Dig. 50. 16. 109. See
See Bonn ﬁde.
Equity, (wquum et bonum.) See Brieso Id. 6. 2. 7. 11.
BON/E FIDEI POSSESSOR. A pos
mus.
Bonn tides non patitur ut bis idem oxi sessor in ood faith. One who believes
gﬂur. Good faith does not suffer the same that no ot er person has a better right to
thing to he demanded twice. Dig. 50. the possession than himself. 1 Mackeld.
17. 57. Broom’: Max. [249,] note. B0llﬂ Ciu. Law, 244,§ 234. Bonn: lillti posses

tides cxigit ut qnod couvenit ﬁat. Good sor in id tantum quod ad so pervencrit tenotur.
I
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A bona fide possessor is bound for that only
which has come to him. 2 Inst. 285. See
Grot. de Jar. Bell. lib. 2, c. 10,§ 3, et seq.
BONZE MEMORIAL L. Lat. Of good
memory. Bract. fol. 14 b. Generally as
sociated with the phrase sanm mantis, (of

sound mind.) Id. ibid.
BONA GESTURA. L. Lat. Hgestura,
from gerere, to bear.] In old Eng ish law.
Good abcaring, or good behaviour. Jacob.

Whishaw. See Abea-ring.
BONA GRATIA. Lat. In the Roman
law. By mutual consent; voluntarily. A
term applied to a species of divorce where
the parties separated by mutual consent;
or where the parties renounced their mari
tal engagements without assigning any
cause, or upon mere pretexts. Dig. 24. 1.
62. Id. 40. 9. 14. 4. God. 5. 13. 16.

Nov. 22, c. 4. Tag/Z. Civ. Law, 361, 362.
Calv. Lear.
BONA PATRIA. L. Lat. In Scotch
law. The good country; good men of the
country; good neighbors. A name given
to an assise or jury. Skene de Vorb. Signzf.
citing Reg. Maj. lib. 1, e. si vero, 29.
Cowell.

Whishaw.

See Boni homines,

BON

Harper, 434. Cowen, J. 3 Hill’s (N. Y.)
R. 212. 2 Serg. &'R. 502. 6 Vermont
R. 90. 1 Blackf. R. 241. U. S. Digest,
Bond, I.

But a bond without a seal has

been held good by the Supreme Court of
the United States. 15 Peters’ R. 290, 315.
BOND. [L. Lat. bondua] In old Scotch
law. A bond-man; a slave. Skene dc
Verb. Sign. voc. Bondagium.
To BOND. To give bond for, as for
duties on goods; to secure payment of du
ties, by giving bond. Bonded ; secured by
bond. Bonded goods are those for the du
ties on which, bonds are given. See An
drews on the Revenue Laws, chap. 5.
BONDAGIUM. L. Lat. In old Scotch
law. Bondage; villeinagc; slavery or
servitude. Skene de Verb. Sign. Skene
quotes the Quoniam Attachiamentorum, (0.
de breyibus, 31, 15,) for a curious species
of bondage by the forelock, (bondagi-um
per wnteriores crines capitis,) which is
“quhen ony freeman renuncis his libertic,

and makis himself ane bond or slave to ane
great man in his courte, and mskis tra
dition and delivering of himselfe be giving

ane grip of the haire of his forehead."

Patria.
BOND. [Lat-. obligatio, an-ipt'um obliga

BOND TENANTS. In English law.
Copyholders and customary tenants are
torium.
A deed or instrument under seal, sometimes so called. 2 Bl. Com. 148.
by whic a person binds 01' obliges [obligat]
BONDI. L. Lat. In old Scotch law.
himself, his heirs, executors and adminis Bondmen or villeins. Reg. Majest. lib. 2,
trators; to pay a certain sum of money to c. conscquenter, 13.
another. The party thus binding himself
BONE GREE, Bon gree. L. Fr. In
is called the obligor ; the party to whom he old English law. Good will; accord; con
is bound, the obligee ; and the instrument , sent.

itself an obligation or writing obligatory.
There is a condition usually, (and indeed in
practice, invariably) added to the bond, that
if the obligor does some particular act, the

_ of his own
De son bone gree ; freelv,

accord. Rot. Perl. 4 Hen. IV. See Dyer,
49, (Fr. ed.) Bon gree ou malgrce ; with
the consent, or against the consent. Britt.
c. 41. See Gree.
obligation shall be void, or else shall remain
BONES GENTS. L. Fr. In old Eng
in full force.’* 2 Bl. Com. 340. 2 Steph. lish law. Good men (of the jury); per
Com. 157. The sum mentioned in the ob sons qualiﬁed to act as jurors. Jlli-rr. c. 1,
ligatory part of the bond is termed the §3. 9 C0. pref. Sil eit returns bones
penalty, and is usually ﬁxed at some high gents, &c. et sil est returne altres, vostre
amount, much more than sufﬁcient to cover challenge est :1 lea testes; if he have re
any possible damage arising from non-ob turned good men, &c. and if he have re
servance of the condition. 2 Staph. Com. turned others, your challenge is to the
ab. sup. In money bonds, it is always polls. Yearb. T. 5 Edw. III. 21.
ﬁxed at double the amount intended to be
BONI HOMINES. L. Lat.
Fr.
bones gents, notables] In old European
secured.
All the deﬁnitions in the books describe law. Good men; a name given, in early
a bond as a deed, or instrument under seal, European jurisprudence, to the tenants of
and scaling has always been held to be a the lord, who judged each other in
necessary requisite to its validity. Com. the lord’s courts. 3 Bl. Com. 349. Black
Dig. Obligation,
Fait,
2.) Kent, stone, speaking of the origin of juries, says
C. J. 5 Johns. R. 239, 244.
e term bond, that all the nations which adopted the
ea; vi termini, imports a. sealed instrument. feudal system, as Germany, France and
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Italy, had a tribunal composed of twelve equity. Dig. 37. 1. 3. 2. Inst. 3. 9. [10.]
good men and true (boni homines,) usually Cooper’s Notes, in loc. Heinec. Elem. Jur.
the vassals or tenants of the lord, being the Civ. lib. 3, tit. 10,
714, 715. Iialifax
equals or peers of the parties litigant. Id. Anal. b. 2, c. 11, n. 1. A species of suc
ibid. Esprit des Lois, liv. 30, c. 18. This cession resembling the modern right of ad
term has survived in the courts, to the ministration. Id. n. 8.
present day. See Good men.
BONUM. Lat. Goodness; virtue. This
Boni judicis est ampliare jurisdictionem. word is constantly associated with cequum,
It is the part of a good judge to enlarge as in the phrase ex wquo et bono, (q. v.);
(or use liberally) his remedial authority. though it is not always distinguished from
Chane. Prec. 329. \Vright, J. 1 Wils. it in signiﬁcation. For its meaning in the
284. IVilmot, C. J. 2 Id. 350. Nares, civil law, see Brissonius.
J. 2 W. Bl. 746. 2 Florida R. 593. It
A good; an advantage or beneﬁt. See
is the duty of a court to enlarge the legal infra.
remedy, if necessary, (without usurping Ju
Bonum dcfendcntis ex integra cause; ma

risdiction,) in order to attain the justice of lum ex quolibcl detentu.
the case.

The success of a

Broo1n’s Max. 36.

It is the defendant depends on a perfect case; his
duty of a judge, when requisite, to extend loss arises from some defect. 11 Co. 68.
the limits of his jurisdiction. Id. 56.]
Bonum neccssarinm extra terminos ne
9 Mess. d‘ W. 818. According to
rd cessitatis non est bonum. A good thing re
Mansﬁeld, the true text of this maxim is quired by necessity is not good beyond the
Boni judicis est ampliare justitiam. 1 limits of such necessity. Ilob. 144. A
Burr. 304. Sec Ampliare.
maxim applied to commendams in certain
Bani judicis est judioium sine dilutions cases.
mandare cmutioni. It is the duty of a
BONUS. Lat. In old English law.
good judge to cause judgment to be exe Good ; good in law ; unexccptionablc.
cuted without dela Y. Co. Litt. 289.
Bonus homo ; a good man. The same
Boni judicis est lites dirimere. It is the with probus homo, (q. v.) But the word
duty of a good judge to put an end or more commonly occurs in the plural. Bani
stop to lawsuits; [to discourage litigation]. homines, (q. v.) good men. Boni sum
4 Co. 15. Bonijudicis est lites dirimcrs, no rnonitores; good summoncrs. Fleta, lib.

ll! 0! lllt 0l'iﬂll]L

It is the duty of a good

judge to put an end to litigation, that suit
may not grow out of suit. 5 Co. 31 a.
Boni judicis est causas litium dirimere. It
is the duty of a good judge to remove the
causes of litigation. 2 Inst. 304. Legal
remedies should be so applied as at once
to put an end to the grievance complained

4, c. 5, § 10.
Bonus judex secundnm mquum ct bonum
judicat ct equitatem stricto jnrl pnrfcrt.
A good judge judges (or decides) accord
ing to equity and virtue, and prefers equity
to strict law. 00. Litt. 24 b. Buller, J.
4 Term R. 344. Br0om’s Max. 37, [57.]
BONUS VIR. Lat. In the civil law.

of, without giving occasion to new suits for A good man; an honest, upright man; :1

the same matter.
BONIS CEDERE. Lat. In the civil
law. To make a transfer or surrender of
property, as a debtor did to his creditors.
God. 7. 71.
BONO ET MALO. See De bone at
malo.
BONORUM CESSIO. See Cessio bo
norum.
BONORUM POSSESSIO. Lat; In
the civil law. Possession of goods; called

man of integrity. Brissonius.
BONUS. A premium given for a loan.
“A deﬁnite sum to be paid at one time,

for a loan of money for a speciﬁed period,

distinct from and independently of the in
terest.” 24 Connecticut R. 147.
A premium paid for a charter or other
privilege granted to a company. Webster.

BOOK. [from Sax. boc, (q. v.); Lat.
liber, or more properly, coder] Any print
ed litcrary composition, though contained

in Greek (zpmrwpln limdaxh), praetorian suc in a single sheet of paper.
cession. The right of pursuing and re
taining the property of a person deceased,
(jus persequendi retinendique patrimonii,
rive rei, qute cujusque, quum moritur, fuit,)
not strictly due by the civil law, but

See Clementi

v. Golding, 2 Campb. 25. Lord Ellen
borough, Id. 30. Hime 1). Dale, Id. 27,
note
1 W. Bl. 121, note.
A printed composition bound, that is,
consisting of several printed sheets of paper

granted by the praetor from a principle of folded and b>und together; a volume. A
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collection of printed sheets put together so or ploughing his lauds, &c. Wlulrhaw,
as to form leaves and pages of a uniform Holthouse.
BOOT. An old form of BOTE, (q. v.)
shape and size. Hence the expression
“ book form.” This is the general and “ Fier-boot, cartboot, and plow-boot."
B1-ownl. rk Goldsb. 170.
popular meaning of the word.
BOOTING or BOTING CORN. Cer
A collection of sheets bound together, in
book form, containing manuscript entries. tain rent corn, ancicntly so called. Cowell.
Of this description are the account books Blount.
BORD. Sax. A house or cottage; a
of merchants, minute books of courts, &c.
A collection of blank sheets bound to table. 1i'ennett’s Par. Ant. Spelman,voc.
gether, in book form, and intended to con Bordarii.
BORDAGE. [L. Lat. bordagium, from
tain manuscript entries. The blank books
Sax. bord, a house, cottage or table] In
of stationcrs belong to this class.
In practice, the name of book is given to old English law. A species of base tenure,
several of the more important papers pre by which certain lands, (termed bord lands,)
pared in the progress of a cause, though were anciently held in England, the ten
entirely written, and not at all in the book ants bcing termed bordarii. Cowell, voc.
form; such as demurrer-books, error-books, Bordagium. Blount. See Bordarii,B0rd
paper-books, &c.

See the argument of lands.

BORDARII, Bordimanni. L. Lat. [L.
Erskine, for the plaintiff, in Hime 1). Dale,
2 Camp. 27—-29, note
These, how Fr. bordier ; from Sax. bord, or Fr. borde,
a house or cottage; a table.] In old Eng
ever, are now frequently printed.
In the Roman law, the word liber, gener lish law. Bordmen ; bordars, or cottagers.
ally translated “book,” signiﬁed a. collec One of the classes of tenants or agricultu
tion of manuscript sheets fastened together, ral occupiers of land, mentioned in the
and rolled up so as to form a volume, Domesday Survey, and, with the exception
(volumen). Hence liber and volu men meant of the villani, the largest. Domesd. Titt.

the same thing.

Dig. 32. 52.

A compo

Nor:/I

Middlesez,

Gloucest.

Iluntcdons.

sition folded in the rectangular form of our The origin of their name, and the exact
“ books,” was called codex. See Codex, nature of their tenure have been variously
interpreted.
Liber, Volumen.
Lord Coke, who makes the word of
BOOK OF ACTS. A term applied to
the records of a Surrogate’s Court.
East, 187.

8 French origin, (Fr. borde, a cottage,) de

ﬁnes bordarii to be “boors or (husband

BOOKS OF ADJOURNAL. In Scotch men, (bores,) holding a little house, with
practice. The original records of criminal some land of husbandry, bigger than a
trials. Sec Adjournal. I Brown’s R. 4. cottage.” Co. Litt. 5 b. According to

BOOK OF ASSISES.

See Liber As

others, they were cottagers merely.

But

sisarum.
BOOK OF FIEFS. [Lat. Liber Feu
dorum.] Properly BOOKS OF FIEFS,
(Feudorum Libri, (q. v.) 3 Kent's Com.

Spelman remarks on this, that they are
oten found in Domesday, as cultivating
more land than the proper allotment of a
tugurium, or cottage; and hence Lord
496, note.
Coke ha.s properly explained their houses
BOOK OF RATES. In English law. to be bigger than a cottage. According
A table or tariff of duties or customs, sanc to Spclman, the most probable derivation
tioned by the authority of parliament. 1 of the term bordarii is either from Sax.
(Jhitt. Bl. Com. 316, and note.
bord, a table, as denoting those who culti
BOOK CASES. Adjudged eases, re vated the lands which the lord kept for the

ported and printed in the books, as dis

particular maintenance of his table, (termed

tinguished from records and precedents.
Jones, J. 2 Show. 278.
BOOK LAND. See Boo land.
BOON DAYS. In English law. A

bord lands, q. v.) or who supplied the lord
with small provisions for his table; or from
Sax. bord, a house, as denoting those ten

ants who performed servile ofﬁces about
certain number of days in the year, in the lord’s house, (domestica. navantes ser
which the tenants of copy-hold lords per vitia,) such as grinding corn, bringing in
formed base or corporal services for their wood, drawing water, &c.; villeins being,
lord; such as reaping or carrying his corn, according to Spelman, occupied in agricul

tiling his houses, or thatching his barn, tural labors in the ﬁelds, (villae et agris ad

BOR
dicti, rem colonicam ezercebant.)
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Accord Km'ght’s P. Magazine, 1846, vol. 2, p.

ing to Bishop Kennett, the bordarii were 103.
distinct from the servi and villani, and
The word berg, or borh, also anciently
seem to be those of aless scrvile condition, denoted not only the pledge-giver, but the
who had a bord or cottage, with a small pledge itself sogiven, (ﬁedejussio, plegium.)

parcel of land allowed to them, on con
dition they should supply the lord with
poultry and eggs, and other small provi
sions for his board and entertainment.
Kennelfs Gloss. Paroch. Ant. From va

Spelman, voc. urghbrech. See Friburg,
Decennarg, Tithing.
In old Scotch law, to let - lands to
borgh (dimittere terras ad pleg1'um,) was to
give possession of them (where the right
rious passages of Domesday, their con of possession was controvertcd,) to the
dition appears to have been considerably last lawful possessor, under pledge to re
above that of villenage, and Sir Henry storc the same to him who should be found
Spelman seems inclined to the belief that to have the right. Skene de Verb. Sign.
they were actually freemen, though hold voc. Plegius.
ing by base services.
BORGII OF HAMHALD.
In old
BORDEARE. L. Lat. [from borda, a Scotch law. A pledge or surety given by
club.) In old English law. To just or joust; ‘ the seller of goods to the buyer, to make
to ta'e part in a tournament. Barringt. the goods forthcoming as his own proper
Obs. Stat. 220.
goods, and to warrant the same to him.
BORDHALFPENNY, Bordhalpenng/. Slcene dc Verb. Sign.
[from Sax. bord, a table.] In old English
BORGHBRECH, Burghbrech. [Sax.
law. Money paid at fairs and markets, for borhbryce, borgbrgce, borhbrece, borhibriche ;
the privilege of setting up tables, boards from borh, or borg, a pledge, and bryce, a
and stalls for the sale of wares. Spelman. brcach.] In Saxon law. Breach or viola
Cowell. Blount.
. tion of pledge, (ﬁdtjussionis violatlo ;)
BORDIMANNI. L. Lat. In old Eng pledge-breach, ( plegii fraclio.) Spelman.
lish law. Bordmen. Spelman, voc. Bord- ‘ The offence of violating the borh, or pledge
arif. Sometimes erroneously written bord- ~ given by the inhabitants of a tithing. See
uanni. Co. Litt. 5 b. Blo-unl. See Bordarii. Borg.
BORGESMON, (otherwise Friborges
BORDLANDS. from Sax. bord, a ta
ble.] In old Englis law. The demesne
lands which lords reserved for the mainte
nance of their board (b0rd,) or table;,
(quod quis habel ad mensamsuam.) Bract.
fol. 263. Spelman, voc. Bordarii. Cow

man.)

Sax. [from berg, (q. v.) and man.]

In Saxon law. The name given to the
head of each family composing a tithing.
Gilb. C. Pleas, Introd. note. Spelman,
voc. Frlborga. See Borg.
ell. See Demesne lands.
BORGHIEALDER. See Borhealder.
BORDLODE. [from Sax. bord, a house.] .Bracton writes it borghyc aldere. Brut.
In old English law. The quantity of food foL 124 b.
or provisions (otherwise called ferm,)‘ BORHEALDER, Borghcalder, Borghie
which the bordarii or bordmen paid for‘ alder, Borgicalder, Borhoealder, corrupted
their bordland. Cowell.
into Borowholder; BORHESEALDER,
BORDSERVICE. A tenure of bord corru ted into Borsholder, and Bursholder.
I lands. Blount. See Bordage.
.Sax. ffrom borh, a pledge, and alder, elder
BORG, Borh, Borgh, Borhoe. Sax. and I or chief; Lat. senior, princeps, capitalis.2
0. Se. In Saxon law. A pledge, pledge In Saxon and old English law. The chic ,
giver, or surety, (Lat. was, ﬁdejussor. ) 1 head, or principal man of a borg or pledge,
The name given among the Saxons, to the ‘that is, a tithing, or decennary, (ﬂow
head of each family composing a tithing - sionis princeps, dccuriw prafcclus , aehlef
or decennary, each being the pledge for l pledge, (capitalis ﬁdrgjussor, capitals ple
the good conduct of the others. LL. glam.) Spclman,voe.Borsholder. Termes
Edw. Conji c. 32. Spelman, vocc. Bors l de la Leg. Bract. fol. 124 b. Called also
Iiolder, Burghbrech. The word bor con borough-head, borow-head, or head-borow,
tinues to be used at the present day, in (qt£v.) See Borsholder, Decanusfriborgi.
ORHOE, (the same as Borh, or Borg.)
some parts of England, as in Norfolk,
where it is employed as acommon term of Sax. A pledge. Corrupted into borow,
address by one person to another, in the borough, and burrow. Spelman, voc. Bors

sense of friend, neighbour, or companion. holder.
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borough not incorporate, and yet it is a
city. Co. Litt. Hargr. Note 123, lib. 2.
Again, it is said by Littleton that “ every
borough is a town, but not é converso."
Ditt. sect. 171. The distinction between a
A town. 0'0. Litt. 108 b.
An ancienttown. Litt. sect. 164. Termes borough (burgus,) and a city is not sustain
de la Ley.
ed by Spelman, who enumerates, among
Atown of note or importance; a walled the meanings of the word, a town and city
or fortiﬁed town. Cowell. See Burgus. both, and observes that the Anglo-Saxons
A corporate town that is not a city. undoubtedly called those places burghs,
which others called cities. (Proculdubio
Cowell.
An ancient town, holden of the king or Saxones nostri burgos nuncuparunt qua:
any other lord, which sends burgesses to alii urbes et civitates.) Spelman-,voc. Bur
parliament. Co. Litt. 109 a.
gus. He adds that when the sees of bish
A town, whether corporate or not, that ops were prohibited by canon from being
sends burgesses or members to parliament. located elsewhere than in cities, the title of
1 Bl. Com. 114,115.
city was retained by those boroughs only
A city, or other town, that sends bur which were distinguished by these erec
gesses to parliament. 1 Steph. Com. 116. tions (civitates titulus apud cathedrarios
A corporate town, or city, whether send tantum burgos remanebat ;) and hence there
ing members to parliament, or not. Eng came to be reckoned no more cities than
lish Manic. Corp. Act, 5 & 6 Will. IV. c. 76. there were bishoprics. Spelmamibid. See
A town or place organized for local gov City. In the Year Book, T. 9 Hen. VI.
ernment. P. Cyclopazdia. See Burgh, 19, the city of London itself is called an
Burgus, Bourg, Town.
ancient borough, (la cite de Londres est un
In American law. An incorporated town anc’ bourg.) Borough may have been the
or village.
generic name used in the old law, as in
*,,,* As to the etymology of this word, cluding towns and cities. 00. Litt. 115 b.
two 0 inions have been maintained by And yet boroughs are constantly mentioned
Englis writers. Some derive it from the in old statutes as distinct from both. Et
Sax. burg, burh, byrg, byryg, Fr. burg, Lat. qua nul city, borough, ne ville, &c. Stat.
burgus ; a place fortiﬁed or defended by a Westm. 1, c. 6. Thetrue ex lanation may
BOROUGH, Borow, Burrough, Burgh.
. Lat. burgus ,' L. Fr. burg, bourg, burgh.]
11 English law. A word which has been
variously deﬁned; as

wall, mound or other enclosure.

Termes

be that the great boroughs in ngland were

de la Ley. Spelman, voc. Burgus. Cow on a level with cities, but the smaller bo
ell. See Burgus. The present meaning roughs, constituting the majority, were
of tl1e German burg (a castle, fort, citade],) clearly distinguished from them. See
favors this etymology. Others derive it Fleta, lib. 1, c. 24,
4, 6. As to the
from the Sax. borh, borhoe, a pledge, tith present use of the word, an eminent Eng
ing or decennary. Termcs de la Ley. Cow lish writer, as we have seen, deﬁnes a ho
ell. This opinion is supported by the de rough to be “a city, or other town that
rivation of the word town. 1 Bl. Com. sends burgesses to parliament.” 1 Staph.
114, 115. See Town.
Com. 116. And under the Municipal Cor
The signiﬁcation of the term borough poration Act, 5 ds 6 Will. IV. c. 76, bo
has undergone considerable ﬂuctuation, as roughs seem to be placed on the footing of
will appear from the deﬁnitions above given. cities in all respects, being divided into

The quality of not being a city is promi

wards, and governed by a mayor, aldermen

nently claimed for a borough by some of
the best authors. Uowell. Blount. Stat.
2 Edw. III. e. 8, cited ibid. Lyndwode
Prov. cited in Cowell. Accordingto Lord
Coke, “ every city is a burgh, but every
burgh is not a city.” 00. Litt. 109 a. The
latter branch of this proposition implies
that some boroughs are cities, which goes
to modify the older deﬁnitions. The for
mer (every city is a burgh,) is censured by
Mr. Hargrave, as not being quite accurate,
and he instances Westminster, which is a

and council. 3 Steph. Com. 191, et seq.
See 1 Man. J: Gr. 1, note.
Another distinctive quality of a borough,
in English law, is that of sending burgesses
or members] to parliament. Co. Litt. 109 a.
This still continues to be the principal
feature of a borough, and is accordingly
retained in the best modern deﬁnitions.
1 Bl. Com. 114, 115. 1 Steph. Com. 116.
It has not been regarded, however, in the

Municipal Corporation Act already cited.

Id. ibid. note

The term borough is used
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in this act to signify a corporate town, [i. e. other children of the person dying seised.
a town organized for local government,] In some places, this peculiar rule of descent
whether sending representatives to parlia is conﬁned to the case of children; in
ment or not; a sense which Mr. Stephen others, the custom extends to brothers
considers a novel one. 3 Steph. Com. 191, and other male collaterals. Third Real
note (e).
Property Report, p. 8, cited in 1 Steph.
In American law, the word borough is, Com. 199, note
for the most part, disused. In some states,
BOROUGH-HEAD, Borow-head. The
however, as in Pennsylvania and Connecti chief man or head of a borough. Cowell.
cut, it is still commonly applied to incorpo See Head borough.
BOROUGH-HOLDER, Borow-holder.
rated towns orvillages. 23 Connecticut R.
128. 24 Id. 299. In New-York, the term is See Borhealder, Borsholder.
unknown to the statute law, although, be
BORROWE. Sc. In old Scotch law.
fore the revolution, boroughs were frequent A pledge. “ Na burges dwelland in burgh
ly chartered. By royal charter of 16th April, sall harbourie onie strange man in his
8 Will. III. the town of Westehester was house, langer nor ane nicht, without bor
made “ a free borough, and town corporate,” rowea and caution.” Skene dc Verb. Sign.
to be called “ the borough and town of voc. Forensis.
VVcstchestcr,” to be governed by a mayor, 1 BORSHOLDER, Bursholder, [corrupted
aldermen and common council. 2 Boltor/s from the Sax. borhesalder, another form of
borhealder, borghiealder, or borhocalder.
Hist. of Westchester, 189.
BOROUGH. In Scotch law. A corpo Spelman. Bract. fol. 124 b. See Bor
rate body erected by the charter of the1 healder.] In English law. The head, chief
sovereign, consisting of the inhabitants of ' or principal man of a borh, borg, borough,
the territory erected into the borough. or tithing. 1 Bl. Com. 114, 355. Finch’s
Bell‘s Diet.
Law, b. 4, c. 25. 3 Staph. Com. 47. IV”
BOROUGH ENGLISH, Borow Eng cock on Constables, lntrod.
BOSCAGE. Eng. and Fr. [L. Lat.
lish, Burgh English.
Sax. borhoe englise,
L. Fr. burgh englogse. A particular cus boscagium, from boscus, Ital. bosco, a wood.]
tom prevailing in certain ancient English In Englishlaw. The food which wood and
boroughs and copyhold manors, by whichX trees yield to cattle; browse-wood, mast,
land descended to the youngest son instead &c. Spelman, voc. Boscagium. Cowell.
An ancient duty of wind-fallen wood in
of the eldest, or, if the owner had no issue,
to his youngest brother. Glanv. lib. 7, c. the forest. Manzcood. See Cablish.
BOSCULUS. L. Lat. [dimin. of boscus,
3. Litt. sect. 165, 735.
Spelman, voc.
B01-ow English. Termes de la Leg. Kitch a wood, q. v.] In old records. A little
in, 102, cited ibid. Cro. Jae. 198. 1 P.; wood. 2 Mon. Angl. 239, 242. Towns. PI.
W'm-s. 63. 2 Bl. Com. 83. 1 Id. 75. 1 \ 57.
,
Crabb‘s Real Prop. 593, § 749. It was l BOSCUS. L. Lat. [Ital. bosco, Flem.
so called because, as some hold, it was an bo-ac, from Gr. Bbvniv, to feed; Fr. boia]

English custom, as distinguished from those , In old English law. \Vood generally; al
introduced by the Normans. 2 Bl. Com.‘ manner of wood. Co. Litt. 4 b. Reg.
83. The reason given by Littleton for this; Orig. 1 b, 2. Magna Charla, 9 Hen. III.
custom is, because the youngest son, by e. 21. Id. Johan. c. 31. 2 Inst. 36.
‘Wood growing; 8W00(l,(8_1/l1'G.) Towns.
reason of his tender age, is not so capable
as the rest of his brethren to help himself. Pl. 23, 51,195. Slat. Merton, c. 4. Cart.
I/ill. sect. 211. For other reasons, see 2 de Forest. 9 Hon. III. cc. 1, 2. It was di
Bl. Com. ub.supra. Borough English and . vided into high wood, (Fr. hautbois,) or
Borough French are both mentioned in timber, (L. Lat. maeremium, saltus); and
some of the old books. Yearb. P. 1 Edw. underwood or coppicc, (sub-boscus ; Fr.
sub-bois.) Spelman,voe.Boscagium. Cow
III. 38.
*1,‘ The custom of borough English still ell. Blount.
BOTE, Bot, Boot. Sax. [L. Lat. bota.]
prevails in several cities, and ancient bor
oughs, and districts of smaller or larger ex In Saxon law. A reparation, or making
tent, adjoining to them in dilferent parts of good of any damage done; (Lat. emcndatio,
the kingdom. The land is held in socage, rq/"ectio,restauratio.) Spelman. Circ bota,
but, according to the custom, it descends burg bota, brug botd, (qq. v.); the repara
to the youngest son, in exclusion of all the tion of a church, town, or bridge. Ibid.
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A compensation, amends, or recompense. le keil del neif, et le neif oblige al payment

Lamb. Ezplic. cited in Cowell. A satisfac
tion or composition paid under the Saxon
laws, in expiation of an offence. Spelman.
Slcene dc Verb. Sign. Cowell. Co. Litt.
127 a. Man bote, mwg bot, kins bot, frithes

bot, (qq. v.); satisfaction for the death of
a vassal or kinsman, or for breach of the
peace. Spelman.
In English law. An allowance; other
wise called estover or estovcrs, (qq. v.)
*,,,"‘ The word bote (sometimes written
boot,) is of frequent occurrence in ancient
English law, but usually in combination
with other words, as above. It is still rc
tained in English and American jurispru
dence, as a component of the words house

bote, ploughbote, cartbote, hedgebote and ﬁre
bote, partly in its ancient sense of repara
tion or replenishment, and partly in the
secondary or general sense of a suﬁicient
allowance ; being synonymous with the
word estovers.* Co. Litt. 41 b. Thus,
housebote signiﬁes an allowance of wood to
a tenant for the purpose of repairing his
house, (in atdium rqfectionem) ,' ploughbote
and cartbote, for making and repairing his
instruments of husbandry; haybote or hedge
bote, for repairing his hedges; and ﬁrebote,

for maintaining or replenishing his ﬁre.
Spelman. 2 Bl. Com. 35. 1 Steph. Com.
241. See Cartbote, Firebote, Hagbote,
Housebote, Ploughbote.
BOTELESS. In old English law. \Vith
out amends; without the privilege of mak

ing satisfaction for a crime by a pecuniary
payment; without relief or remedy, (sine
remedio.) Cowell. Blount. This word
(written bootless,) is still retained in ordina
ry language in the sense of vain, or fruitless.
Cowell.
BOTHA. L. Lat. In old English law.
A booth, stall, or tent to stand in, in fairs
or markets. Cowell. Blount.
BOTHAGIUM. L. Lat. [from botha,
q. v.] In old records. Boothage, or cus
tomary dues paid to the lord of the manor,
for the pitching and standing of booths in a
market or fair. Kennett’s Par. Ant. 680,
cited in Cowell.
BOTHNA, Buthna, Bothena. L. Lat.

de ceo, &c.; bottomry is when money is
borrowed upon the keel of a ship, and the
ship is bound to the payment of it, &c.
Latch, 252. See Bottomry.
BOTTOMRY, Bottomary, Bottomree,
Bottom-rhea. [Dutch bmmris, lmhmmn;
Germ. lmhmerzi; L. Fr. bottomage ; Fr.
contrat a la grosse aventure ; Lat. fwnus
nauticum, pecunia trajectitia.] In maritime
law. An agreement entered into by the
owner of a ship, or [the master as] his agent,
whereby, in consideration of a sum of money

advanced for the use of the ship, the bor
rower undertakes to repay the same with
interest, if the ship terminate her voyage
successfully, and binds or hypothecates the
ship for the performance of his contract.
Smith’s Mere. Law, 261.

The instrument

by which this is effected is usually in the
shape of a bond, called a bottomrg bond,

which is in the nature of a mortgage of the
vessel, and is deﬁned by Mr. Justice Story
to be “ a contract for a loan of money on
the bottom of the ship, at an extraordinary
interest, upon maritime risks, to be borne by
the lender, for a voyage, or for a deﬁnite
period.” 2 Sumner’s R. 157, 186. Smith’s
7 Merc. Law, ab. sup. 3 Kent’s Com. 354.
The money is loaned upon the ship, or ship
and accruing freight, at an extraordinary
interest, the risks of the voyage being borne
by the lender, and the bond covers the
freight of the voyage, or during the limited
time. 3 Kmt’s Corn. 354. U. S. Digest,
Bottomry and Respondentia. 2 Cond. Rep.
U. S. 129, note. Bottomry is a contract
of a peculiar character, differing essentially
from an ordinary loan. 1 Curtis’ R. 340,
349.

*,,,"‘ The term bottomrg is thought to be
of Dutch origin, (being termed in that lan
guage bomerie, bod-mcrie, boddemerie,) and
to be derived from boden, or bodem, which
in the same language signiﬁes the bottom
or keel of a ship. P. Cyclopazdia. So
bodo, or bodun signiﬁed, it is said, in old
French and British, a bottom or depth.
Camden’s Brit. 149. Loccenius de Jar. ,
Mar. lib. 2, e. 6, § 1. Molloy de Jur.

Marit. 359.

It seems suﬂicient, however,

In old Scotch law.

A park where cattle to derive it, as an English word, from the

are'fed and enclosed.

Skene dc Verb. Sign. bottom of a vessel, which is now used by a

citin Reg. Majest. lib. 4, e. si quis names, 30. common ﬁgure, (pars pro toto,) as keel,

B TTILER. L. Fr. Butler. A
chiefe bottiler. Yearb. H. 6 Edw. III.
BOTTOMAGE. L. Fr. Bottomry.
est bottomage, quant argent est borrow

son gcarina.,) was anciently, for the vessel itself
15. ec Bottomage. In some of the books, the
Ceo word appears in the singular form of bottom
sur rhea. 2 Vern. 269. Id. 595.
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BOUCHE, Bouch. Fr. and L. Fr. vinee of jlfaryland, April, 1718, c. 18.
Mouth. Ne gist en le bouche; it does not Sometimes, to denote the lines between
lie in the mouth ; i. e. it is not for one to certain designated points. Act of 1699.
say. Litt. sect. 58. A phrase still used. See 2 Harr. if Jllcl-I. R. And sometimes
En bouch del lay gents ; in the mouth of to denote the points at the ends of the lines.
the common _people.

Cro. Jae. 700.

II See Bound trees, Bounders.

port meate en son bouc-he ,' it supports itself.
Dyer, 28, (Fr. ed.
Said of a deed.
An allowance 0 provision. Avoir bouche
is court ; to have an allowance at court; to
be in ordinary at court; to have meat and
drink scot-free there. Blount. Cowell.
Munitions de bouche. Ord. Mar. liv. 3, tit.
8, art. 11.

In the Colony

Laws of New Plymouth, A. D. 1682, the
bounds between towns are required to be
“a heap of stones, or a trench of six feet

long and two feet wide.” Plymouth Col.
Laws, (ed. 1836,) p. 201.
BOUND BAILIFFS. In English law.
Sheriﬁ"s oﬁieers are so called, from their
being usually bound to the sheritf in an ob
ligation with sureties, for the due execution
of their oﬁice. 1 Bl. Com. 345, 346.
BOUND, or BOUNDED TREE. In
American law. A tree used as a bound
of lands, particularly as a point or mark
from which the boundary lines are drawn.
In some early cases, bound-trees are dis
tinguished from line-trees; the latter ex

BOUGHT AND SOLD NOTES. Notes
or memoranda of the purchase and sale of
oods, made by the broker effecting it.*
hen a broker is employed to buy and
sell goods, he is accustomed to give to the
buyer a note of the sale, commonly called
a sold note ,' and to the seller a like note,
commonly called a bought note, in his own
name, as agent of each, and thereby they tending from one bound-tree to another.

are respectively bound, if he has not ex

1 Harr. (E .McII. R. 16.

And see Id. 81,

ceeded his authority.

Story on Agency, 262. 2 Id. 80, 81, 416. “A bounded
§ 28. See aform of bought and sold note, hickory ;” “ a bounded red oak.” Ibid.
2 Campb. 326.
BOUNDARY. [Lat. limes, terminus]
sornnrrns, nauxtvm. Gr. [from mm, A line or object indicating the limit or
q. v.] In the Roman law. A councillor; furthest extent of a tract of land or terri
a senator. Dig. 26. 5. 22. A decurio; a tory. A separating or dividing line be
member of the curia. Nov. 38. Id. 70. tween countries, states, districts of territory,
or tracts of land; consisting sometimes
Id. 101.
noun, am». Gr. In the Roman law. wholly of one or more natural objects, as
A senate; a council, (eonsilium, curia.) a river, a chain of lakes, &c.; sometimes
Nov. 70, in tit.

]Vov. 101, per lot.

aorsnmz, Boi.\nom Gr. [from Ba6)o'ml, I
will.] In the Roman law. A will, (vo
luntas,) a last will, or testament, (ultimo
voluntas.) Dig. 48. 22. 16. Nov. 107.
norsosau, stems‘. Gr. I will. The

of artiﬁcial erections, as a stone wall, fence,

and the like; sometimes of an imaginary
line drawn from one principal terminus to
‘ another, and indicated along its course by

prominent natural or artiﬁcial objects stand

'ing or erected upon it at intervals; and
emphatic word of wills, when written in sometimes of all these in combination. See
Greek, under the Roman empire. Dig. 28. 3 Kent’s Com. 426-432, and notes. 4
1. 29.

Id. 31. 88. I5.

BOUND.

[L. Lat. bunda, q. v.] A

Id. 466, and notes.
A line, or connected series of lines, going

limit, or enclosing line of lands. In the around a territory or tract of land, and en
common phrase “motes and bounds,” mete: closing it on all sides. A tract or country
properly signify the angles, corners or may be said to be bounded by a single line
turning points, and bounds the lines be running in various directions from one
tween; though practically little or no dis point to another, so as to surround it; but
tinction is made between them. VVcbster it is more common to use the plural boun
distinguishes bound from boundary; deﬁn daries as descriptive of a series of lines of
ing the former to be a limit, and the latter various lengths, traced out either by natu
a visible mark designating a limit; though ral objects or by courses and distances, or
he observes that they are also used synony both, running in various directions from one
point to another; such points (sometimes
mously. See Melee and bounds.
In American law, the word has been used called in surveys, corners, and anciently
in various senses. Sometimes to denote a butts) being usually designated by some
limit, generally. Act of Assembly of Pro conspicuous object, as a rock, a tree, a

BOV
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See 1 Jones’ An oxgang, or oxgate (Sc. oxengate) of

land; as much as an 0.: could till, or go
over, (bovis iter.) Co. I/itt. 5 a. Reg.
Orig. 2. Spelman. Tkel. Dig. lib. 8, c.
13. Shep. Touch. 93. Skene de Verb.
Sign. An ancient measure of land, of un
certain quantity. See Organg. The Span.
huebras is of similar import.
BOVET. L. Fr. In old English law.
the courses and distances. 1 Herr.
A bullock or steer. Yearb. M. 2 Edw.
Ilcfl. 358, arg.
BOURG. Fr. In old French law. An III. 19.
assemblage of houses surrounded with
BOVILE. L. Lat. In old pleading.
walls; a fortiﬁed town or village. Steph. An ox-stall. Freem. 425.
BOYS, Bois.
L. Fr. Wood.
Fet
Lect. 118.
Originally, any aggregation of houses, Aasaver, § 15.
BOZERO. Span. I11 Spanish law. An
from the greatest city to the smallest ham
advocate; one who pleads the causes of
let. Id.
A corporate town. Id.
others, or his own, before courts of justice,
Law R. 111. See a description of the
boundaries of the State of New-York, as
declared in the Revised Statutes, Part I.
Chap. I. Tit. I.
BOUNDERS. In American law. Visi
ble marks or objects at the ends of the.’
lines drawn in surveys of land, showing

BOURG. L. Fr.
old English law. A

Lat. burgua] In either as plaintilf or defendant. So called,
orough. Yearb. T. because it is with his voice or words that

9 Hen. VI. 19. See Borough.
he exercises his profession. Las Partidas,
BOURGEOIS. Fr. In old French law. part 3, tit. 6, l. 1.
B. R. The initial letters of Baneus Regis,
The inhabitant of a bourg, (q. v.) Steph.
or Bancus Regime, the Latin name of the
Lect. 118.

A person entitled to the privileges of a

English Court of-King’s or Queen's Bench,

municipal corporation; a burgess. Id.
frequently used in the old books and re
BOURGEOISIE. Fr. In old French ports, to designate that court. The initials

law. The citizens of a bourg (q. v.) spoken i. B. and Q. B. of the English words are
of collectively. Steph. Lect. 118.
now more commonly employed. See Ban
In later law, the privilege or franchise cus Regis, Bancus Reginw.
of being a burgess; citizenship. Id.
BRACE DE LA MEER. L. Fr. In old
BOURGESSOURS.- See Burgessoars. En lish law. An arm of the sea. Britt. c. 33.
BOUSSOLE. Fr. In French marine
RACEATORIUM. L. Lat. In old
law. A compass. Ord. Mar. liv. 1, tit. English law. A place for brewing ale.
Bract. fol. 207 b. See Brasitorium.
8, art. 3.
BOUT. Fr. An end; abutt; the end
BRACER. L. Fr. To brew. Kelham.
of a piece of land; a line limiting it at the Braceresses ; brewers. Britt. c. 30.
end. Bouts et c6tés; ends and sides; butts
BRACIIIUM MARIS. L. Lat. An
and bounds. Gugot, Inst. Feod. ch. 3, s. 1. arm of the sea. See Arm of the sea.
BOUTER. L. Fr. To put. Bouter
BRACIARE. L. Lat. In old English
avant; to put before; to roduce or ex law. To brew. Braciandi; of brewing.
hibit. Yearb. P. 2 Edw. I . 36, 37.
Fleta, lib. 2, c. 7 3, § 7. See Brasiare.
BOUWERYE, Bouwerie. Dutch. [from
BRACIATRIX. L. Lat. [from braciarc,

bouw, a farm.]

In old New-York law. Aq.

In old English law. A brewer; a

farm; a farm on which the farmer’s family fem e brewer. Fteta, lib. 2, c. 12, § 30.
resided. Old Lease, Se t. 7, 1646; 1 The business of brewing was ordinarily

O’CallagIum’s New Net erlands, Appen carried on by women.

See Barringt. Obs.

dix, Q. 2 Id. 291, note.
Stat. 54, and notes.
BOUVVMEESTER. Dutch. [from bouw,
BRACINE. L. Fr. A brewing. Ycarb.
a farm, and meester, ma.ster.] In old New M. 8 Edw. III. 7.
York law. A farmer. 1 O'Callaghan’s
BRACTEATOR. L. Lat. In old plead
New Neth. Appendix, I.
ing. A old-beater. Towns. Pl. 260.
BOVARIUS. L. Lat. [from boa, an 0x.]
BRAC ON. A celebrated writer of the
In old English law. An ox-driver; a. dri time of Henry III., whose treatise De Legi
ver of an ox-team. Fleta, lib. 2, e. 85.
bus et Conmetudinibue Anglia, (of the laws

BOVATA (or BUVATUS) TERRA]. and customs of England, is the most com
L. Lat. [from boa, an ox; L. Fr. bove de plete and valuable of t e productions of
terre.] In old English and Scotch law. that age, on the subject of English juris
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prudence.

This great work is divided into frequently refers to Bracton, and always in
ﬁve books, and these into tracts (tractatus), terms of peculiar respect. Bracton con
and‘chapters; embracing the whole civil tinues to be cited by the best writers on
and criminal law and practice of the king English and American law, and is some
dom, as it existed at the time it was writ

times quoted in argument in the English

ten.

The author, Henry de Bracton, was courts. 15 Mees. J: W. 60.
one of the king’s justices, and is said by Although most of the treatise De Legibus
some to have been chief justice, by others ct Consuetudinibus Anglia has necessarily
a justice in eyre. 1 Spence’s Chancery, 119, become obsolete, it will probably never
and note (a). The work itself is supposed lose its interest as the most complete re
to have been written or completed about pository of ancient English jurisprudence,
A. D. 1270. Id.ibid. note
2 Reeves’ and a principal source of the learning of
Hist. Eng. Law, 90. It was ﬁrst published later times. 1 Kent’: Com. 499—501.
in 1569, and asecond edition in 1640; but Indeed, of late years, the attention of Eng
neither of these is free from corruptions and lish jurists, especially the civilians, has

imperfections of the text, which render the
author's meaning occasionally obscure.
Bracton is called by Mr. Spence a doctor
of the civil law, and is supposed to have
been the same person with Henry de Brac
ton who delivered law lectures in the Uni
versity of Oxford, towards the middle of the
thirteenth century. 1 Speme’s Chancery,
ab. sup. His intimate acquaintance with
the Roman law suﬁiciently appears from
the frequent references to the Code, Insti
tutes and Pandects, scattered through his
work, (in addition to la e extracts without

reference,) and which

been drawn to it in a very particular
manner. Mr. Long, in a “Discourse” de
livered in Middle Temple Hall (and pub
lished in the Law Library, new series, vol.

44,) goes into an examination of a consider
able art of “this comprehensive Institu
tiona Treatise,” as he terms it, and observes

of it-, (p. 106,) “this book is certainly the
foundation of our system.” Mr. Spence, in
his valuable treatise on The Equitable Ju
risdiction of the Court of Chancery, has
made very copious use of it, in illustration

of what may be considered his theory of
ave led some to the almost entire derivation of the English

suppose it to have been almost entirely
compiled from these sources. It was this
feature which, from an early period, detract
ed so much from Bracton’s authority in the
common law courts of England. Thus we
ﬁnd him cited in Plowden, “ not as an author
in the law, but as an ornament to discourse

from the Roman law. Not a few portions
of Bracton continue to be law in the United
States at this day.

The great interest with which this vene

rable work is invested, arises from the cir
cumstance of its having been written at the
time when the common law was in process
where he
ees with the law.” Saunders, of formation. Bracton himself expressly
C. B. arg. lowd. 357. Catlin, C. J. arg. speaks of the law as then unwritten, and
Id. 358. This opinion included Glanville made up of customs which often differed in
and Fleta, of whom it is said that they diﬁerent places. Sela Anglia usa est in suis
“ were never taken for authors [authorities] ﬁnibus, jure non scripto et consuetudine.* *
in our law.” 1 Show. 121, arg. In an Sunt in Anglia consuetudines plures et
other case, Bracton and Glanville are called diversae, secundum cliversitatem locorum.
adore: non authores legis. Periam, arg. Brant. fol. 1. These discordant materials
1 Leon. 82. But see Vaugh. 96, 141, were, however, beginning to be amalga
142, 201. In later times, the merits of mated and reduced to uniformity, princi
Bracton were more adequately appreciated, ally from the eifect of the decisions of the
and his authority acknowledged by emi %ing’s courts, which are here referred to
nent judges and writers, such as Staund systematically for the ﬁrst time. Nearly
ford, Lord Bacon, Sir William Jones, Lord ﬁve hundred references are- made to ad
Holt and Selden. Lord Bacon quotes judged cases of this description, some of

Bracton as “ an author of great credit.” them before the King, others in the Bench,
Arg. case of the Postnati of Scotland, Works, but most of them before the justices in eyre,

iv. 358. Lord Coke himself made free use especially before Martin de Pateshull,
of Bracton in all his writings, and a large whose opinions seem to be regarded as of
proportion of the Latin quotations with paramount authority.
This work of Bracton, like the older trea
which the Institutes abound is taken from

this source.

Sir William Blackstone also tise of Glanville, and the productions of the
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contemporary French writers Defontaines been introduced rather for the purpose of
and Beaumanoir, is not only a treatise on ﬁlling up the outline of a great work, than
the doctrines or principles of the law, but of giving what was considered to be the
also, and to a very considerable extent, an settled law of England. Bracton’s view of
exposition of the mode of conducting actions the Roman law probably resembled that of
and other proceedings in the courts; or the compilers of the Books of Feuds or
what would be called in modern times, a Ficfs, as ex ressed in Feud. Lib. 2, tit. 1.
book ofpractice. It abounds in forms, es More will c said on this subject, under
pecially of writs, which are given at length, the heads of the Common and (fivil
with all the rules of procedure, and with Law.
such minuteness as prove the author to
The style of Bracton, when not obscured
have been fully acquainted with the details by corruptions of the text, is remarkably
of the subject.
clear and simple, affording a complete con
The extent to which Bracton drew his trast to the harsh and involved manner of
materials from the civil law, is a question writers far more modern, and admitting
upon which very different opinions have generally of very literal translation. His
been entertained, and which, from the im
atin is considered by Lord Bacon as much
portant bearing recently given to it, upon purer than that which was in use in Eng
the origin and composition of the common land, after the time of Edward I. Bac.
law itself, has assumed a high degree of Read. Uses.
interest. It was said by Mr. Reeves, (a
BRANDING. In criminal law. The
very competent judge, as has always been punishment of marking convicted felons
supposed,) in his History of the English with a hot iron (in the shape of a letter or
Law, that what Bracton took from the R0 otherwise) on the hand or face. Burning
man law, “ if put together, would perhaps in the hand (q. v.) on the allowance of
not ﬁll three whole pages of his book.” clergy, was a species of branding. 4 Bl.
2 Reeves’ Hist. Eng. Law, 88. This opin Com. 368, 370.
ion has been warmly eontroverted by the
BRANGWYN. Brit. A name (signi
English civilians, and particularly, of late, fying a white crow,) given to the statute
by Mr. Long and Mr. Spence, in the works 4 Hon. IV. ch. 4. 10 Co. 113, Arthur
already referred to, from whose representa Legat’s case. Barringt. Obs. Stat. 348.
tions the very opposite conclusion might See the explanation ibid.
be drawn, that the treatise De Legibus et
RRASIARE, Braciarc. L. Lat. [L. Fr.
Uonsuetudinibu-s Anglia: was little more, in bracer ; from brasi-um, malt.] In old Eng
substance, than a compilation of Roman lish law. To brew. Domesday. Blouni.
jurisprudence, adapted to, and incorporating
Brasiator, braciator; a maltstcr; a
the English law and practice of the time. brewer. Reg. Orig. 280. Spelman, voc.
The assertion of Mr. eeves may be safely‘ Brasium.
questioned, without by any means admit
Brasiatrix; a female brewer. Uowdl.
tmg such a conclusion as this. The free Blount. See Bracialriz.
use made by Bracton of the civil law at the
Brasina, bracina ,' a brew-house. Cowell.
very commencement of his treatise, (whole Blourzt.
passages being given verbatim, and without
Brasitorium, braceatorium; amalt-house.
any indication of the sources from which Towns. Pl. 184.
BRASIUM, Braseum. L. Lat. [from
they are derived,) and the adoption, to some
extent, of the arrangement of the Institutes, Gr. Bpdaum, to boil.] In old English law.
have undoubtedly imparted to the whole Malt. Spclman. Reg. Orig. 111, 127.
work very much of a Roman air and ex
BRE’. An abbreviation of Brave. 1
terior; but a careful examination will show Instr. 0101'. 9.

(it is believed) that it has been compiled
essentially from other sources. Those por

BREACH.
latio.]

[Lat fractio, infraclio, vio

The breaking or violating of slaw,

tions in which the civil law has been either right or duty, either by eom1nission or
referred to, or used without reference, are omission. See infra.
principally conﬁned to the ﬁrst book, less
The breaking, or forcible passing through,
than half of the second, and the ﬁrst tract or over a material object. See infra.
of the third, comprising together about one
BREACH OF CLOSE. The unlawful,
eighth of the whole treatise; and much of or unwarrantable entry on another per
the matter thus borrowed seems to have son’s soil, land or close. 3 Bl. Com. 209,
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210. See Close, Quare clausum fregit,
Trespass.
BREACH OF COVENANT. The non
performance of any covenant agreed to be
performed, or the doing of any act cove
nanted not to be done. Holthouse. 3
Bl. Com. 155, 156.
BREACH OF PEACE. The offence of
breaking or disturbing the public peace by
any riotous, forcible or unlawful proceed
ing. 4 Bl. Com. 142, et seq. 4 Steph.
Com. 273, et seq.
BREACH OF POUND. The breaking
any pound or place where cattle or goods

BRE

opinions. “We are breaking the case,
that we may show what is in doubt with
any of us.” Holt, C. J. addressing Dol
bin, J.

1 Show. 423.

BRECCA. L. Lat. In old English law.
A breach, or decay, or any other want of
repair. Pat. 16. Rio. II. cited in Uowell.
BRED. An old English word used by
Bracton, as part of the phrase in lung: anh
in but), which is very oddly translated by
Cowcll and others, too long and too broad.
Bract. fol. 135. The context of the pas
sage obviously requires quite a different
inte retation. See To lange and to bred.
distrained are deposited, in order to take
B EDVVITE. Sax. £from bred, and
11 Saxon and old
them back. 3 Bl. Com. 146. See Pound wile, a ﬁne or penalty.]
English law. A ﬁne, penalty or amerce
breach.
BREACH OF PRISON. The offence ment imposed for defaults in the assisc of
of actually and forcibly breaking a prison bread. Kenneth Par. Ant. 114. Cowell.
or gaol, with intent to escape. 4 Chitt.
BREF. O. Fr. and L. Fr. A writ.
Bl. Com. 130, notes. 4 Steph. Com. 255. Fet Assaver, per tot. See Breve, Briefl
BREACH. In pleading. That part of
BREHON. In old Irish law. A judge.
the declaration immediately preceding the 1 Bl. Com. 100. Brehons, (breitheam
ad damnum clause, in which the violation huin ; judges.
of the defendant’s contract is stated. 1
BR HON LAW. [Irish, breitha-nei
Chin. Pl. 332, 374.
meadh.] The native system of law which
BREAKING. In the law of burglary. prevailed in Ireland, before the con nest by
A substantial and forcible irruption, as by Henry II. 1 Bl. Com. 100.
0. Litl.
breaking or taking out the glass of a win 141 a. For apartieular view of this sys
dow, or otherwise opening it; picking a tem, sce P. Cg/clopazdia.
lock, or opening it with a key; lifting up
BREPHOTROPHI. Grmco-Lat. [Gr.
the latch of a door, or unloosening any ﬁps.porp6¢|u, from {39t¢»;, an infant, and 7-pope‘, a
other fastening which the owner has pro nurse.] In the civil law. Persons appoint
vided. 4Bl. Com. 266. 4 Sleph. Com-. ed to take charge of foundlings. Cod. 1.
149,150, and note (1), ilrid. C'o.re’s R. 3. in tit. Id. 1. 3. 46, §§ 1, 3.
439. _ And whatever would be a breaking
BRESMIA, Bresmya. L. Lat. In old
of an outer door will also be a breaking English law. Bream; a species of ﬁsh.
open of an inner door, to constitute bur Fleta, lib. 2, e. 73, § 20.
glary. _ 2 East’s P. C’. 488.
BRETOYSE, Brctois. Fr. Britons or
There must, in general, be an actual Welshmcn. Lea: de Bretoyse ,' the law of
breaking, and not a mere legal clausum the \Velsh marches. Blount. Cowell.
fregil, (by leaping over invisible ideal
BRETTVVALDA. Sax. In Saxon law.
boundaries, which may constitute a civil The ruler of the Saxon hcptarchy. SN]!/L.
trespass ;) and therefore an entry by an Lect. 696.
open door or window is, in itself, no bur
BREVE, (plur. Brevia.) L. Lat. [Fr.
glary. 4 Bl. Com. 226. 7 Dane’s Abr. brief; O. Fr. bref, briefve, briefe; Scotch
136. But there may be a breaking by brieve; from Lat. brevis, brief, sl1ort.]] In
implication, where there is a felonious en old English law. A writ; roper y an
try; both breaking and entering being original writ, (breve orz'_r/inale,) y which all
always essential to complete the offence of actions in the superior courts of England
burglary. 4 Bl. Com. 226, 227. 1 Rue were once required to be commenced.
sell on Crimes, 786-794. U. S. Digest, Non potest quis sine brevi agere ,' no man
Burglary. See Entry.
can sue without a writ. Bract. fol. 413 b,
BREAKING A CASE. The expres 112. Fleta, lib. 2, c. 13, § 4. Steph. Pl.
sion by the judges of a court, to one an 5, 6. 3 Bl. Com. 272, 273.
In a larger sense, any writ or precept of
other, of their views of a case, in order to
ascertain how far they are agreed, and as the king in writing, under seal, issuing out
preliminary to the formal delivery of their of any court, whereby he commands any

Vol. I.
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BEE

thing to be done for the furtherance of “ The Register.”

See Registrum Brevium.

justice and good order; comprising what The brevia are here arranged under two

were called judicial as well as original general heads, originalia and judicialia,
writs. Termes de la Ley. Blount.
comprising in the whole upwards of a thou
A commission to a judge or justice of sand forms. They are individually named
the superior courts of England had, from either from the subject-matter of them, or
an early period, the form of a breve, or from' one or more emphatic words of the
writ, and was so called. Bract. fol. 108 b, forms themselves. In the former case, the
et seq. See Close writs.
preposition do is usually employed in des
’*,,,"' Bracton observes that a breve is so ignating the particular breve; thus, breve
termed because it briefly, and in few de recto, a writ of right; breve de ingressu,
words, sets forth the subject-matter of the a writ of entry; breve de conventione, a
action and the claim of the demandant; writ of covenant, &c. Most of these writs
(dicitur idea breve, guia rem de qua agitur, will be found in this dictionary, under the
et intent-ionem petentis paucis verbis bre head of DE, with the proper addition in
viter enarrat.) Bract. fols. 112, 413 b. each case.
Theloall describes a breve to be a formal
BREVE DE RECTO. L. 'Lat.
letter or epistle of the king, written in Fr. brief ole droit, Sc. brieve qf richt.] A
Latin on parchment, sealed with his seal, writ of right. Reg. Orig. 1. Bract. fol.
directed to some judge, oﬁicer, minister or 328. So called because the words in the
other subject, at the suit of the king him writ were, quod sine dilationc plenum
self, or at the complaint and suit of another rectum teneas, that without delay you do
subject, commanding or authorizing some full right); or ecause the subject-matter
thing contained in the said letter to be of the writ was the right (rectum) of pro
done, for the reason brieﬂy expressed there perty in lands. , Co. Litt. 115 a, 158 b. 3
in, which is to be the subject of judicial Bl. C’om.191, 193. See Writ of right.

examination in some of the king’s courts. Thel. Dig. lib. 1, c. 1, 1f 4.
' The term breve (Graeco-barb. BpeBuw,) oc

BREVE ORIGINALE.

L. Lat.

An

original writ; a writ which gave origin and
commencement to a' suit, (lquod actioni

curs in the imperial and pontiﬁcal constitu originemprwstat). Bract. fo. 413 b. 1
tions as early as the third century, in the Reeves’ Hist. Eng. Law, 319. Stat.
same sense which Bracton gives it, viz. a
brief or summary statement in writing, (scrip
tum quod summam rei continet.) Spelman.
The breve of the English courts has been
called a letter or epistle, because it com
menced in the same way as the letters of
the ancient Romans did :—Titius Aulo
suo, Salutem; Titius to his friend Aulus,
Greeting:—-Rex, justitiariis suis, d’:c., sa

Marlebr. c. 30.

See Breve, Original writ.

BREVE JUDICIALE. L. Lat.

A ju

dicial writ; a writ issued in judicio, aﬁter

a suit was commenced.*
Eng.. Law, 114.

Crabb’s Hist.

Bract. fol. 413 b.

other writ than an original writ.‘

Any

See

Breve, Judicial writ.

BREVE NOMINATUM. L. Lat. A
writ in which the circumstances of the
lutem ; The king to his justices, Greeting. case (time, place and demand,) were par
Our own writs at the present day com ticularly expressed, or named; as distin
mence with the same epistolary phrase ;— guished from the breve innominatum, which
“The People, &c., to the sheriff, &c., contained only a general complaint without

Greeting.” See Epistola, Littera. So a particulars. Gilb. C’. Pleas, 3, and note.
BREVE TESTATUM. Lat. In feu
letter of attorney (literae procuratoriw)
was called in English, as old as Bracton’s dal law. A brief memorandum in writing,
time, a “ writ,” (breve) ; and in law French, attested by witnesses, and used as evidence
breve d’ atturney. Bract. fol. 40. Litt. of feudal investiture. Feud. Lib. 1, tit. 4,

R. 148.

The modern German brief has pr.

4, 6.

The invcstiture might be

the same sense of letter, and this meaning proved either in this way, or by the pares
seems to be of very high antiquity. Hickes’ I curtis, peers of the court. Id. ibid.
In old English law. A conveyance of
Thes. Dias. Epist. in notis, p. 3. Staph.
Pl. Appendix, Note
See Writ.
. land reduced to writing and attested by
The great repository of the old English witnesses, whose names were subjoined.
brevia is that ancient compilation termed Spelman. Sec Brevia testa-ta.
Registrum Brevium, the Register of VVrits,
In old Scotch law. An acknowledg
and usually referred to in the books as ment in writing, made out on the lands at.
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the
of %ly
'ving
to asuperior
vassal, mony of the witnesses, (who were the
and time
attested
the possession
seals of the
neighbors and peers of court) there being
and pares curiae. Afterwards, the brave no execution or sealing by the parties them
tcstatum was signed by the superior, selves; (utpote nullius sigillo, sed testium
wherever he happened to be, and posses iauthoritate ualida.) Spclman. Blackstone
sion was given separately by the supe regards our modern deeds as merely im
rior’s bailie. Bell's Dict. Ersk. Inst. provemcnts or ampliﬁcations of these brevia.
b. 2, tit. 3, g 17.

See Bre-via testata.

2 Bl. Com. ub. sup. Spelman refers to the

BREVE1. Fr. In old French law. Liber Ramesiensis, as containing many
A patent; letters patent from the crown. conveyances of this kind.
.DunIrz'n’s Address, 29, 36.
BREVIARIUM ALARICIANUM, or

BREVIA, (plur. of Brave.) L. Lat. ‘ BREVIARIUM ANIANI. Lat. (The
In old English. law. 'Writs. Dicuntur breviary, or abri
ent of Alaric, or of
brevia propter eorum brcvitatcm ,' they are Anian.) A code of law compiled by order
called writs on account of their brevity.i of Alaric II. king of the Visigoths, for the
3 Co. 44. Dicuntur brevia, cum sint for use of the Romans living in his empire,
mata ad similitudinem regulcc juris, qua: published A. D. 506. It was collected by
breviter et paucis verbis intcntionem profe a committee of sixteen Roman lawyers,
rentis crponunt; they are called brevia ‘from the Codex Gregorianus, Hermogcnia
(writs) because they are framed after the nus, and Theodosianus, some of the later
likeness of a rule of law, which brieﬂy novels, and the writings of Gains, Paulus
and in few words set forth the claim of the and Papinianus. In the middle ages, it
complaining party. Fleta, lib. 2, c. 13, is commonly referred to, under the titles
§ 2. See Breve. Brevia adversaria ,' ad Corpus Theoclosianum, Lea: Theodosiana,
versary writs ; writs brought by an adversary Libcr Legum, or Lcx Romano. 1 Mackeld.
to recover land. 6 Co. 67. Brevia ami Civ. Law, 49, § 59. It was ﬁrst published
cabilia ; amicable writs, or those brought in 1528, and has been critically examined
by consent and agreement amongst friends. by Savigny, whose conclusion is that
Anianus was the refercndary or chancellor
Id. ibid.
BREVIA FORMATA, or DE CURSU. of Alaric, and, as such, certiﬁed the au
L. Lat. \Vrits of form, or of course. , thcnticity of the copies sent to the courts
Original writs, the form of which was‘ for their government, but was no further
ﬁned. and which issued of course without concerned in its compilation. San. Ges
special cause shown. Bract. fol. 413 b, chichte des Rom. Rechts, vol. 2, pp. 41-45.
202. Flela, lib. 2, c. 13, § 2. Thel. Dig. See Schmidt's Cir. Law, Introd. 25, 26.
lib. 1, c. 2. 4 Reeves’ Ifist. Eng. Law,
BREVIATE. In English law. An ab
430. Brownl. part 2, 147.
stract, or epitome; a brief. Ilolthousc. 1:?
BREVIA JUDICIALIA. L. Lat. Ju Mod. 560.
dicial writs; writs which followcd after
A short extract, or copy of a paper or
the writs dc cursu, and which varied ac writing. Hob. 114.
cording to the varieties of actions and de
BRIBERY. [from Fr. briber, to devour.
fences. Bract. fol. 413 b. Fleta, lib. 2, or cat greedily.] In criminal law. The
offence of taking any undue reward by a
c. 13, § 3.
BRE" IA MAGISTRALIA. L. Lat. judge, juror, or other person concerned in
Writs occasionally issued by the masters the administration of Justice, or by a pub
or clerks of chancery, the form of which lic oﬁicer, to inﬂuence his behaviour in his
was varied to suit the nature of the action ' otiice. 4 Chitt. Bl. Com. 139, and note.
and the circumstances of each case. Bract. 3 Inst. 145. 1 East, 183. 4 Burr. 2494.
fol. 413 b. Fleta, lib. 2, c. 13,§ 4. Thel. ' 1 Russell on Crimes, 154. 2 N’. Y. Rev.
Dig. lib. 1, c. 2. 3 Wooddes. Lcct. 89.
St. [(382, 569, § 10.

BREVIA TESTATA. L. Lat.

Short

The 0 ence of oﬂ'ering a bribe to a judi

written memoranda, attested by witnesses, cial or public ofﬁcer, whether it be accepted
and used in feudal times to perpetuate the or not. 4 Bl. Com. ub. sup. 8 Inst. 147.
tenor of conveyances and investitures, after 2 East, 5. Russ. & R. Cr. C. 107. 2 Do!

parol grants had given rise to disputes and ‘ las’ R. 384. 2 N. Y. Rev. St. [682,] 568.
uncertainties. Feud. Lib. 1, t. 4. 2 Bl. § 9. The attempt to bribe is a crime; it is
Com. 307. See Breve testatum. Their complete on his side who offers it. Lord
authority rested altogether on the testi Mansﬁeld, 4 Burr. 2500.
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The offence of giving, promising or re

BRI

treatise itself makes mention of several

ceiving money to procure votes, or to in statutes known to have been passed after
ﬂuence voters at elections to public oﬂices. this Bishop of Hereford’s death, which
Stat. 49 Geo. III. c. 118. Stat. 5 & 6 took place A. D. 1275. Hengham, p. 129,
Will. IV. c. 76. 1 N. Y. R. St. [149,] note, cited in Wingate’s Britten, pref. 2
Reeves’ Hist. Eng. Law, 281. Another
136,§ 4.
BRIEF. In practice. An abridgment opinion is, that the work was written by a
of a plaintiﬁ"s or defendant’s case, prepared judge of the same name with the bishop,
by his attorney, for the instruction of coun and who was a contemporary of Bracton.
sel on a trial at law. It generally consists Hengham, ub. sup. Lord Coke’s statement
of an abstract of the pleadings, a statement that the bishop published his work in the
of the facts of the case as they will be ﬁfth year of Edward I. can hardly be cor
proved, and a list of the names of the wit rect, as the old accounts agree that he
nesses, with a statement of what each will died in the third year of that reign. It is
prove. To these are sometimes added ob reasonably certain, however, that he wrote
servations by the attorney, in the nature of the work, and that it was published after
suggestions to counsel. 1 Arch. Pr. 185. his death, with additions comprising the
Arch. Forms, 116.
statutes above referred to.
Wingate's
BRIEF, Briefe, Briefe, Briefve, Bref. Britton, pref.
L. Fr. A writ. Briefe de droit; awrit
The author’s name has been variously
of right. 00. Litt. 158 b.
written, Brittort, Briton, Le Breton, Bre
BRIEF. Germ. and Dutch. A writing; toun, and Bcckton ; a circumstance not un
a written instrument; a letter, or writing common at that early age. The same
in the form of a letter. See Biel brief, name has also been given to the work it
Grand brief, Mahl brief, Mess brief.
self ; thus, Florilegus above mentioned says
BRIEVE. [from Lat. breve, q. v.] In of the Bishop of Hereford, that “ he wrote
Scotch law. A writ. 1 Kames’ Equity, a book upon the laws of England, which is
146. 1 Forbes’ Inst. part 4, b. 2, c. 1, tit. called Le B1-etoun.” Pitseus observes that
2 § 1. See Bell’s Diet.
he compiled from various authors a great
BRIGA. L. Lat. Fr. brigue.] In old volume of laws, which he called Lea: Angli
European law. Stri e; contention; liti cana, or Breton. According to Balaeus,
gation; controversy. In brigam ponere the title was De Legibus Anglicanis; ac
terms; to put or bring lands into con cording to F. Godwin, De Jaribus A-ngli.
troversy. Spelman. Cowcll. Bloant.
canis. “iingate, in his edition, 1640,)
BRIGBOTE, Briggebote. Sax. from gives it the name of the author, ritton.
brig, bridge, and bote, reparation.
In The later edition by Kelham (1762) is pub
Saxon and old English law. A tribute or lished under the title of The Ancient Pleas
contribution towards the repairing of of the Crown.
bridges. See Brag bote.
From the similarity of the subject-mat
An acquittance, (quietantia) or exem tion ter, as well as some resemblance in the
from such duty. Fleta-, lib. 1, c. 47, 22. name, this treatise is generally considered
BRIS. Fr. In French maritime law. as a mere abridgment of the great work of
Literally, breaking; wreck. Distin ished Braeton, interspersed with some new mat
from naufrage (q. v.) Emerig. r. des ter. See Selden’s Diss. ad Fletam-, c.-2,
Ass. ch. 12, sect. 12, § 1. 0rd. Mar. liv. see. 3. It is not, however, without claims
to the character of an original production,
ata.a
BRITTON. The author of a treatise on and seems to have originally stood higher
the law of England, in Law French, sup than Bracton as an authority. It is called
posed to have been written or published good authority by Fitzherbert, J. Dyer,

under the direction of Edward I.

Lord 13 b.

It is composed of one hundred and

Coke makes him to be the same person with twenty-six chapters, written in the true
John Breton, who was Bishop of Hereford French of the time, embracing various
and a judge, in the reigns‘0f Henry III. heads of civil and criminal law and prac
and Edward I. 8 Co. pref. 10 Co. pref. tice; and commences in the king’s name:
This opinion has been disputed by others, —Ea'warde, par la grace dc .l)1'eu, my
(though it has the support of the old chro Dcngletcrre ct seigniour de Irlaumle, a
nicler Florilegus, otherwise called Matthew touts ses feals et ses leaus, et ses sujets de
of Westminster,) on the ground that the Engleterre, et de Irtaunde, pees et grace de
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sauvacyon ; (Edward, by the _ ace of God, A broker. Slcene dc Verb. Sign. voc.
king of England and lord of rcland, to all Broccarii.
BROGGER. [_L. Fr. broggour.] A bro
his faithful and liege people and his sub
jects of England and of Ireland, peace and ker; so called m old English statutes.
grace of salvation.) A marked feature of Stat. 10 Ric. II. c. 1. Adjudged to be a
the work, as distinguished from that of good addition in law. Yearb. H. 9 Hen.
Bracton, is the absence of all reference to VI. 65, cited Thel. Dig. lib. 6, c. 15.
BROKER, (anciently BROGGER.) [L.
the civil law.
The text of Britton has been greatly Lat. broccator, abrocator, brocarius, and
corrupted and mutilated. Hence the re sometimes auctionarius, and correctarius ;
mark of Montague, C. J., that the book Lat. proa:eneta.] One who makes a bargain
contains many errors. Plowd. 58, arg. for another, and receives a commission for
\Vingate, in his edition of 573 pages, (or so doing. Tindal, C. J. 6 Bing. 702, 706.
287 folios) 12mo. has given a list of 650 An agent employed among merchants and
others, to ma e contracts between them in
corrections. or substituted readings.
BROCAGE, Brokage. [L. Lat. broca matters of trade, commerce or navigation,
gium, abrocagiu1n.] In old English law. for a commission commonly called bro
The wages or hire, compensation or com kerage. Russell on Factors, 3, 4.—An
mission of abroker. Uowell. Blount. In agent employed to make bargains and con
the stat. of 1 Jae. I. c. 21, it is written bro tracts bctween other persons, in matters of
kerage, which is the modern term. The trade, commerce or navigation, for a com
old form of the word is still retained in the pensation commonly called brokerage.
expression brokage of marriage, which sig Story on Agency, § 22.
A broker is not, in general, authorized
niﬁes a reward or compensation for bringing
about a marriage. See jllarriage brolcage. to act or contract in his own name; nor is
The business or occupation of a broker. he entrusted with the possession of what
De Vyne’s case, cited 16 Mees. cf: W. 177, he is employed to sell, or empowered to
obtain ossession of what he is employed
note.
BROCABIUS, Broccarius. L. Lat. In to purchase; but he acts merely as a mid
old Scotch law. A broker, (Sc. brocker,) dleman or negotiator between the parties;
negotiator, mediator, or middle-man, in and in these respects he is distinguished
any transaction or contract. Skene de from a factor. 2 B. at Ald. 137, 143.
Russell on Factors, 4. 2 Kent’s Com. 622,
Verb. Sigmf. Uowell. Blount.
BROCCATOR. L. Lat. In old Eng note.
'* "‘ The earliest deﬁnitions of this term
lish law. A broker. Blount,voc. Broker.
confine the employment of brokers to deal
See Brocariue.
BROCELLA, Broccella. L. Lat. [L. ings between merchant and merchant, exclu
Fr. broee, brocelle; from O. Lat. bruscia, sively. Thus, by the statute 1 Jae. I. c.
brocia.] In old English law. A wood; a 21, brokers are described to be persons
thicket or covert of bushes and brushwood. employed by “ merchants English and mer
chants strangers, in contriving, making and
Uowell. Blount.
BROCHE. L. Fr. A lance.
Britt. concluding bargains and contracts between
them, concerning their wares and merchan
c. 66.
BROCHIA. L. Lat. from L. Fr. broche, dizes, and moneys to be taken up by ex
q. v.] A word used y Bracton in de change between such merchants and mer
scribing the equipment of a horseman in chants, and tradesmen.” Russell on Fac
tended for military service, which Spelman tors, 2. Blount. Chief Baron Comyn
supposes to have meant a large vessel for describes them as “ persons employed
carrying liquids. Bract. fol. 36, 87 b. It among merchants, to make contracts be
signify a

tween them, and to ﬁx the exchange for

homeman’s lance, from the Fr. broche of
the same meaning, which is the word em
ployed by Britten in what may be con
sidered thc parallel passage. Britt. c. 66.
That it was an iron instrument is clearly
shown by an extract given in Cowell, from
a record 13 Edw. I. See Saccus.
BROCKER. 0. Se. In Scotch law.

payment of wares sold or bought.” Com.
Dig. Merchant,
These deﬁnitions,
however appropriate at a period when

seems, however,

properly to

merchandize and exchange brokers appear
to have constituted the only classes of this

description of agents, have been very pro
perly regarded by modern writers as too
limited to include the various classes of
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brokers recognized at the present day; al Iuctae).

BUN .
Barringt. Obs. Stat. citing Stim

though in a late casein England, the Court hook, I. 2, c. 9.
BUCK’, Buck’e. Abbreviations of Buck
of Exchequer seemed disposed to abide by
-the ancient interpretation of the term. 16 inghamshire, in old records. 1 Instr. Cler.
Mees. d’: W. 174.
.
28.
The etymology of the term broker has
BRUSOUR. L. Fr. In old English
been variously given. By some it has been law. A breaker. De brussours de to prison
derived from the Saxon broe, misfortune, le ray; of breakers of the king’s prison.
as denoting a broken trader; the occupa Britt. c. 29.
tion being formerly conﬁned, it is said, to
Brusure do
Brusure ; a breaking.
unfortunate persons of that description. pountz; breaking of bridges. Britt. c.
Tomlins.

According to others, it is form

ed from the French broieur, a grinder or

breaker into small pieces, a broker being

122.

BRUSSURA. L. Lat. Abruise. Bract.
fol. I22.
BULLA.

one who beats, or draws a bargain into par
Lat. [Grmco-barb.6w)m1, 39»)
ticulars. Termes de la Leg. Cowell. The ;M‘».] A seal used by the Roman em
Law Latin form abrocator, however, seems perors, during the lower empire; and
to point distinctly to the Sax. abrwcan, (to which was of four kinds, gold, silver, wax
break), as the true root, which, in the old and lead. These are described by Spel
word abbrockment (q. v.) or abroachment, man in detail.
had the sense of breaking up goods, or sell
A letter, brief or charter, sealed with
ing at retail. A broker, therefore, would such a seal, (literw bullataz.) Spelman.
seem to have originally signiﬁed aretailcr,
A brief, mandate or bull of the pope,
and hence we ﬁnd the old word auctione having usually a lcaden, but sometimes a
rius (q. v.) used in both these senses.
golden seal. Id. Blount. Uowell.
BROKERAGE. The commission or
BULLARIA. L. Lat. [L. Fr. b0iZlou
per centage paid to a broker, on the sale !rie.] In old English law. A bullary, or
or purchase of property, or the transaction ‘ boilary; a place for boiling. Bullaria.
of business.
, ‘
aqua: salsw; a boilary of salt water; a
BRUARIUM, Bruyrium. L. Lat. [from salt-house or salt-pit, where salt is boiled.
Fr. brugere, a heath.] In old English law. Towns. Pl. 57. Co. Litt. 4 b.
A heath ground; ground where heath
Bu-Zlitio salis; aboiling of salt; as much
grows. Spelman.
'
brine or salt as was made from one boil
Bruera ; a heath, or hcathy ground.5 ing. Cowell.
Bract. fol. 231. Fleta, lib. 2, c. 71,§ 7.
BULTELLUM. L. Lat.
. Fr. bul
Reg. Orig. 1 b, 2. Co. Litt. 4 b. 1 tel.] In old English law. T e boulting
Leon. 169.
of grain, after it is ground; or the sieve
Brueria ,' a heath. Fleta, lib. 2, c. 41, with which it was boulted, indicating the
§ 2. Id. lib. 4, e. 27, § 16.
degree of ﬁneness. De eodern blado et eodem
Bruerum ; a heath. Bract. fol. 229 b. bultello; of the same grain and the same
BRUGBOTE, Brigbote, Briggebote. Sax. boulting. Fleta, lib. 2, c. 9, § 1.
[from brug, or brig, a bridge, and bote, re
BUNDA, Bonda, Bonna. L. Lat. [L.
parat-ion.)v In old English law. A tribute Fr. bunde; from Sax. bunna, an elevated
or contri ution towards the repairing of object; Gr. Bnuvog, a hill, or hilloek; or from
bridges. Quietum esse a brugbotc; to be Sax. ban.] In old English law. A bound,
quit of brugbote ; to be free from this duty. boundary, border or limit, (terminus, limes.)
Spelman.
Spelman, vocc. Bannum, Bonna. 4 Inst.
b-rail,
BRUILLUS,
breuil.] In
Brogillus.
old English
L. Lat.
law. A 318.
Bundce, et metw et rationabiles diw'so:;
wood or grove; a thicket or clump of bounds and metes and reasonable limits.
trees in a park or forest. Oowell. Whis Bract. fol. 166 b. Per bundas et signa;
haw.
by bounds and marks. Fleta, lib. 5, c. 4],
Bruilletus, (dimin. of bruillus) ; a small § 2. Per metas et bundas; by metes and
eogpice wood or thicket. Cowell.
bounds.
2 Crabb’e Real Prop. 146,
"RUKBARN. Swed. In old Swedish
1149, 1150. Secundum metas, mwras,
law. The child of a woman conceiving bundas et marchias forestae ; according to
after a rape, which was made legitimate. the metes, meres, bounds and marches of
Literally, the child of a struggle, (ﬁlius the forest. 18 Edw. III. Itin. Pick. fol.
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6, cited in Blount, voc. Bound. And see ed from the pra-do and robba-tor (robber)
as well as the latro and fur, (thief).
Reg. Orig. 263 b. Reg. Jud. 84 b.
BURDEN OF PROOF. [Lat onus Fleta, lib. 1, c. 16, § 6. Id. c. 20, § 5.

I

probandi.] In the law of evidence. The
necessity or duty of provinga fact or facts

Id. lib. 2, c. 52, § 9.

See Burglar.

BURGBOTE, Burghbote. Sax. [from
in dispute on an issue raised between the bury, a castle, or town, and bote, reparation.]

In old English law. A tribute or contri
parties in a cause. See Onus probandi.
BURG, Burgh. Sax.
Lat. bur bution (aua:ilium,) towards the repairing of
_qus.] A castle, or fortiﬁed place. Spel castles or walls of defence, or of a borough
man, voc. Buryus. According to Sir F. or city. Spelman. Go.Litt. 109 a. Cow
Palgrave, the buryh among the Anglo-San ell.
ons was an hundred, or assemblage of hun
Exemption from such a tribute. Flela,

dreds, surrounded by a wall or moat.
Palgr. Rise, p. 102.
Aborough. Spclman. See Burgus.
BURGAGE. A dwelling-house in a
borough town, sinciently so called. Blount.
Burgag’ n’est rim sinon mess on ville de
bourgk. Yearb. M. 6 Edw. II. 184. The
term “burgagc-house” is still used. 16
East, 406.

BURGAGE TENURE.

Lat. bur

gagium ,' L. Fr. bourgage, from Sax. bury,
L. Lat. burgus, a borough.] In English
law. A tenure by which houses, or lands
which were formerly the site of houses,
in ancient boroughs, are held of the king,
or other lord of the borough, at a certain
yearly rent. Glanv. lib. 7, e. 3. Litt.

sect. 162,163.

lib. 1, c. 47, 21.
BURGEMOTUS. L. Lat. In Saxon law.
A burg mote, or burgh mote. Spelman.
See Bur-gkmote.
BURGENSES. L. Lat. In old Eng
lish law. Inhabitants of a burgus or bo
rough: burgesses.

Fleta, lib. 5, c. 6,§ 10.

BURGESS. [L. Lat. burgarius, burgen
sia] In English law. An inhabitant or
freeman of a borough or town; a person
duly and legally admitted a member of a
municipal corporation.
Spelman, voc.
Burgarii. 3 Staph. Com. 188, 189. See
Municipal corporation. A burgesa of a
borough corresponds with a citizen of a
city; and these are mentioned as distinct
classes in the statute 5 Ric. II. c. 4; al

Co. Litt. 108 b. 2 Bl. though the inhabitants of a city were some

Com. 82. Blount. 1 Steph. Com. 198. times ealled burgesses, and this application
1 C'rabb’s Real Prop. 593, § 749. It is of the word is now revived in England.
considered to be a s ecies of socage; the Spelman, ub. sup. 5 East, 208. 1 Man. J:

tenements being hol en either by a certain Gr. 1, note (a).
annual pecuniary rent, or by some services
An elector or voter; a person legally
relating to trade or handicraft; such as re qualiﬁed to vote at elections. The word
pairing the lord‘s buildings, providing the in this sense is particularly deﬁned by the
ord’s gloves or spurs, &c., but no way. statute 5 & 6 W ill. IV. c. 76, ss. 9,13. 3
smelling of the plough or tillage, and hav
ing no relation to military service. Litt.
sect. 162.
Somner, Gavellc. 142—148.
Spelman, voc. Burgagium. P. C'yclopw
dia.
BURGAGIUM. L. Lat. In old Eug

Steph. Com. 192.
A representative of a borough or town,
in parliament. C0. Litt. 109 a. 1 Bl.
Com. 174. Sec Borough. One of the
branches of the legislature of the state of
Virginia was formerly called the House of

lish law. Bur age; the tenure of bur Burgesses.
gage. Mag. art. Johan. c. 37. Id. 9
A magistrate of a borough. Blmmt.
Hen. III. 0. 27.
*,,,’* The origin of this term dates from
BURGARII, Burgenses. L. Lat. from a period prior to the Norman Conquest, it
burgus, a borough; Sax. burghwarn.
In having been usual for such persons of free

old English law.

Burghers or burgesses;

condition as were not land-owners, to settle

inhabitants of a burgus, borough, or walled in the towns, and occupy houses there, as
town. Spelman, voc. Burgarii.
tenants to the crown or some inferior lord,
BURGATOR. L. Lat. [from bur;/us, under the name of burgesscs ; to form them
a borough, a town, or enclosed place.] In selves by license from the crown, (as many
old criminal law. A burglar or house classes of persons did in that age,) into
breaker; one who broke into and robbed a voluntary associations of fraternities called
bury, or enclosed place. Spelman, voc. guilds ,' to be entitled in their capacity of
Burglaria. The burgator was distinguish burgesses to certain property, and in the
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same capacity to be exempt from certain
burthens, and to be subject to certain lia
bilities. 3 Steph. Com. 189. Domesday
Book, cited ibid. Spelman, voc. Burgarii.
Stat. Merton, c. 7.
BURGESS ROLL. In English law.
A roll or list, in the form of a book alpha
betically made out, required by the muni
cipal corporation act, (5 & 6 VVill. IV. c.

76,) to be kept in corporate towns or bo
roughs, containing the names of those bur

gcsses who are entitled to such new rights
as the act for the ﬁrst time confers on these
boroughs. 3 Steph. Corn. 192, and note

(It) ; 196, 197.

This seems to be other

wise called the bu-rgess list; although a
distinction between the terms has been

contended for.

3 Ad. d’:El. (N. S.) 475,

480.

BURGESSOURS, Bourgessours. L. Fr.
Burglars are so called by Britten, cc. 10,
29.

BURGH. [Lat. burgusL.] A borough.

BUR

gensis, burgarius.) William, Ifing, grets
Williem, bisceop, ti‘ Godfred portrefan, ti‘
ealle tha burghwam bimzan London, &c.;
\Villiam, King, greets ‘Villiam, bishop,

and Godfrey, portgrevc, and all the burges
ses within London. The commencement of
a charter granted by WiHiam the Conqueror
to the city of London. Spelman. Cowell,
voc. Portgreve. Blount, h. v.
BURGLAR. [L. Lat. burglator, barga
tor, quasi burgi latro, the robber of a bu-rg,
or fenced place.] In criminal law. A
nocturnal houscbreaker; one who by night
breaks and enters into a mansion [or dwel
ling] house, with intent to commit a felony.
3 Inst. 63. See Night.
In American law, this deﬁnition has been
considerably modiﬁed. See Burglary.
BURGLARIOUSLY. In criminal plead
ing. A word held essential in indictments
for burglary, as the corresponding Latin
word burglariter formerly was. Wharton's
Am. Crim. Law, 101. See Burglariter.

Litt. sect. 162,164. C0. itt. 108, 109.
BURGIIBRECII, Burghbrich, B0rgh
brech. [Sax. borhbryce, borhbrece ; from
borh, a pledge or surety, and bryce, a breach
or violation.] In Saxon law. Breach of
pledge, (ﬁdejussionis violatio, plegii frac
tio); the offence of violating the pledge

In Massachusetts, however, under the re
vised statutes, it has been held not essential.

at which the carldorman, or alderman pre

tered it with intent to commit felony, or

sided. LL. Edg. c. 5. LL. Canuti, c. 44.
Spelman. 1 Spence’s Chancery, 58. C1-abb’s
Hist. Eng. Law. 27. Sec Gemote.
BURGH\VAR, plur. Burghwarn. Sax.
[from burg, and war, aman.] In Saxon
law. An inhabitant of a burgh, or borough,
(burgi rir) ; a burgess or burgher ; (bur

after committing a felony while in such
house. Slat. 7 cf‘ 8 Geo. IV. c. 29, s. 11.
Steph. Crim. Law, 162. 4 Steph. Corn.
151. Sec Breaking, Efractores, Entry,
Dwelling-house, Curtilage, 1Vight.
In American law, the English deﬁnition

4 Jtfetcalfs R. 357.
BURGLARITER. L. Lat. (Burglari
ously.) In old criminal pleading. A ne
ccssary word in indictments for burglary.
3 Bl. Corn. 307. Held to be a word of art
given by every inhabitant of a tithing, to (110.: artis,) which could not be expressed
keep the peace; breach of the peace.‘ by any periphrasis or circumlocutwn. 4
Co. 39. Cro. Eliz. 920. 2 East, 30.
Spelman. See Borgbrech.
See Borough
BURGLARY. [L. Lat. burglaria, burgi
BURGH ENGLISH.
latrocinium ,' Fr. burg laron ,' Sax. husbrec.]
English.
BU RGH ENGLOYS. Borough English, In English criminal law. The crime of
breaking and entering into a dwelling-house,
(q. v.) Yearb. P. 1 Edw. III. 38.
BURGHERISTH. Sax. Aword used or a building immediately connected there
in Domesday, supposed to signify a breach with, in the night, with intent to commit a
of the peace in a town; although Spelman ‘ felony, whether such felonious intent be
speaks doubtiugly of its meaning. Cowell. executed or not. 3 Inst. 63. 1 Hale's P.
Spelman. Mr. Sumner thinks it should be C. 549. 4 Bl. Com. 224. Stat. 7 d1‘ 8
burghbrich.
Geo. IV. c. 29, s. 13. 4 Steph. Com. 146,
BURGHMOTE, Burgmote, Burgemote. 148. 1 Russell on Crimes, 785. Whar
Sax. [L. Lat. burgemotus, burgesmotus, ton’s Am. Crim. Law, 352. Succinctly de
burgimotus ,' from burg, a burgh, and mote ﬁned by Finch, “the night breaking of a
or gemote,a mecting.] In Saxon law. The house, with intent to steal or kill.”
'inch’s
court or meetin of a burgh or borough; Law, b. 3, c. 22.
a borough court, curia burgensis.) A court
The breaking out (eﬁractio) of a dwelling
held in burghs or towns three times a year, house in the night time, after having en

of burglary has been so far modiﬁed as to
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include offences committed by day as well
as by night, and in other buildings than
dwelling-houses ,' and various degrees of the
crime have been established by statute in
several of the states. Wharton’s Am. Grim.

A place distinguished both from a city,
(civitas,) and a town, (villa,) and occupying
a middle rank between both. Mag. Cart.
9 IIcn. III. c. 9. Id. Johan. c. 13. See
Borough.
Law,350,352
BURLAWS, Birlaws, Byrlaws, [from
"’,,'* The term burglary. according to Belg. hunt, a husbandman.] In Scotch
Spelman, is of Norman origin, the corres

law.

Laws made by neighbors elected by

onding term in Saxon law being husbrec. common consent in the birlaw courts.
t is usually supposed to be derived either Skene de Verb. Signif.
_from the Lat. burgus, a town, dwelling or
Laws made by husbandmen, &c., con
enclosed
lace, and
or cerning neighborhood, (rusticorum leges.)
from
Fr. Ibourg,
andlatrocinium,
larrecin, of robbery,
similar sig
Id. in Reg. Maj. lib. 4, c. 39, § 8. Spel
nifications; its radical meaning being the man (voc. Bellagines) considers this word
v.)
robbery, or the breaking into, with a view essentially the same with by-laws,
BURLA'W (BYRLAVV or BIR AVV)
to the ro bery) of any fenced or enclosed
place, as distinguished from the open coun COURTS. In Scotch law. Courts com
try. Spelman, voc. Burglaria. Cowell. posed of neighbors elected and chosen by
See Burgus. Hence it originally signiﬁed common consent, which take cognizance of
the breaking open, not only of a dwelling complaints between neighbor and neigh
house, but of a church, and also the break bor; the judges (who are arbitrators) being
ing of the walls or gates of a town (burg-us), called birlaw-men, or bgrlaw-men. Skene de
or city, (which, after the civil law, were Verb. Signif. Spelman, voc. Bellagines.
ancicntly considered sacred,) with intent to ‘ See By-law-men.
commit afelony. Spelman. Braet. fol. 8,
BURN. Lat. comburcre] To consume
he verb “to burn,” in an in
207 b. So Britton deﬁnes burglars to be with ﬁre.
“those who feloniously, in times of peace, dictment for arson, is to be taken in its
break churches, or the dwelling-houses of common meaning of “ to consume with
others, or the walls or gates of cities, or ﬁre.” 17 Georgia R. 130. See Fire.
BURNING IN THE HAND. In old
burghs.” Britt. e. 10. The circumstance
of breaking by night, (noctanter,) was not criminal law and practice. The punishment
originally considered a characteristic ofthis of burning with a hot iron on the brawn of
crime, but seems to have been introduced the left thumb, formerly inﬂicted upon lay
in the reign of Edward IV. Spelman. 4 offenders who were allowed the beneﬁt of
Reeves’ Hist. Eng. Law, 539. Crablfs clergy, in order to distinguish their persons,
Hist. E’. L. 309. Bracton classes burglars so as to prevent their claiming that privi
with robbers and murderers, who practice lcge a second time. 4 Bl. Com. 367.
their wickedness by day and by night; 5 Co. 51.
(murdritores, et robbatores, et burglatores,
The old entry of judgment in these cases
qui malitiam suam ezercent die ac nocte.) was: Ideo consideratum est quod (le offen
der) cauterizetur in manu sua lzeva, &c.;
Bracl. fol. 115 b.
BURGLATOR. L. Lat. In old Eng Therefore it is considered that (the offender)
lishlaw. Abur lar. Bract. fol. 115b, 117. be burnt in his left hand, &c. Rust. Entr.
BURGUND AN LA\V. See Lea: Bur 1, 6, 6: 56 a. T. Ragm. 370. See Siddons
gundionum.
v. Johnson, 2 Show. 386. The burning
BURGUS. L. Lat. [Sam burg, burh, itself was done in open court, and seems
burch, berg, beorg, birg, byrgg, burug ,' from to have been subject to the direction of the
Gr. 5970;, a tower.] In old European law. judges. 1 Salk. 61. Thus, in an old case
A fortiﬁed or enclosed place or dwellin , where a prisoner was found guilty of man
(locus munitus, habitaeulum munitum . slaughter, under circumstances of great pro
vocation, it is said he “had his clergy at
Spelman.
A town or place enclosed with a wall or the bar, and was burned in the hand, and
rampart. Id. The large burgi or towns in the court directed the executioner to burn
England had gates like cities. Fleta, lib. 1, him gently, because there could not be
greater provocation.” T. Rag/m. 212. To
c. 24,§ 4.
Any town of note, not enclosed. Spel what length the courts carried their discre
tion in this particular appears strikingly
man.
from a remark made by counsel in a more
A borough or burgh. Id.
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modern case, that “ the punishment of the bushel for dry measure was prescribed
burning in the hand is constantly and no to contain 2815 cubic inches. This was a

toriously done in the face, and with the

heaped bushel, but it was abolished by

knowledge of the judges themselves, with
a cold iron.” 2 Burr. 794. See 12 Mod.
448. 3 P. Wms. 451. See:Clerg_1/, Bene
fit of Clergy.
BURROUGII. An old form ofBorough.
Burr. Sell. Gas. 19.
BURROWMEALIS,Burrow-meals,Bar
row-mailles, (Borough maillcs.) In Scotch

stat. 4 & 5 Will. IV. c. 49.
In the United States, the Winchester
bushel has generally been adopted. In
New-York, the provisions of the statute 4
& 5 Geo. IV. c. 74, have been in a great

degree followed, and the bushel is declared

to contain, at the mean pressure of the at
mosphere, at the level of the sea, eighty
law. Rents paid to the king by the bur pounds of distilled water at its maximum
gesses, (burgenses) or inhabitants of a bor density. 1 Rev. St. [608,§ 14,] 618, §19.

ough, or' burrow, and which went to the See 3 Rev. St. 531—546, (2d ed.)
king’s private treasury, (ﬁsco et patrimonio
regis). The word mealis, (the form of the
Scotch plural,) is considered by Spelman
as signifying the same thing as the old
English law term ﬁrma, a ferm or farm,
i. e. provisions, or rent paid in provisions.
It is probably the same with mail in the
word blackmail, and with the modern Eng
lish meal, a portion of food taken at stated
intervals. See Blackmail, Ferm, Mails.
BURSA. L. Lat. In old English law.

A purse.

Spelman.

Brad. fol. 84.

Fle

heaped bushel is expressly retained.

The
1 Id.

[(308, §§ 15, 16,] 618, §§ 20, 21.
BUSONES. L. Lat. A word occurring

in the following passage of Bracton: Justi
ciarii, vocatis ad se quatuor, vel sex, vcl plu
ribus dc majoribus comitatils, qai dicuntur
busones com-ilatils, &e. Bract. fol. 115 b.
Mr. Reeves observes that the anomalous
appellation of busones is to be met with no

where but in this passage.

2 Reeves’ Hist.

Eng. Law, 2, note. Spelman says the
words qui dicuntur busones comitattts were

ta, lib. 6, c. 28, § 1. Bursarum scissores , wanting in his MS. copy. Gloss. in voc.
cutters of purses; cutpurses. Fleta, lib. The word busanes, if genuine, no doubt
1, c. as, § 11.
signiﬁed the principal persons of the county,
and is thought by some to have been synon
A bag. Fleta, lib. 2, e. 82, § 2.
BURSE. L. Fr. A purse. Britt. c. 29. ymous with baroncs, (barons). C1-abb’s Hist.
BURYING ALIVE. In English law. Eng. Law, 161. Some copies have barones.
The ancient punishment of sodomitcs, and
BUSOYGNE. L. Fr. Matter; busi
those who contracted with Jews. Fleta, ness. Fet Assaver, § 50.
lib. 1, c. 27, § 3.
BUSSA, Buscia. L. Lat. In old Eng
BUSCA. L. Lat. In old English law. lish law. A ship of large size and clumsy
Hedgewood. Reg. Orig. 105.
construction, (panda alvo ct obtusa prom).
Underwood, billet or brushwood. Blount. Spelman. The word buss is now used to
Cart. de Forest. c. 14. Fleta, lib. 2, c. 41, denote a small sea vessel employed by the
§§ 9, 10.

See Boscus.

English and Dutch, in the herring ﬁshery.

BUSCARL, Butsccarl, Buzecarl. Sax. Mo Culloch‘s Dict.
{from bussa, a ship, and earl, an attendant.]
BUSSEL. L. Fr. A bushel. Bussels
n Saxon and old English law. Seamen ct demy bussels. Britt. c. 30.
or marines, (milites nautici.)
Spelman.
BUSSELLUS.
L. Fr. [contracted
Domesday/, Titt. Wiltsc. Wilton.
from butticellus, butticella, dim. of bulla,
BUSELLUS, Busscllus, Bussellum. -L. . v.
In old English law. A bushel.
Lat. A bushel. See Bussellus.
%leta, lib. 2, c. 8. Id. lib. 2, c. 73, § 3.
BUSIIEL.
[L. Fr. bussel ; L. Lat. It consisted of eight gallon measures of
busellus, bussellua] A measure of ca acity wheat, (octojalonatmfrumenti). Id. c. 12,

containing ei ht gallons. The Wincliester § 1.
bushel, whic

Standardum busselli, galonce et ulna!

was the standard measure sigillo domini Rcgis ferreo signerttur ; the

used in England from the time of Henry stamped
standard with
bushel,
allon and
be
the gl:ing's
iron ell
seal.shallStat.
VII. to the year 1826, contained 2150.42
cubic inches. By statute 4 & 5 Geo. IV. de Pistoribus, 31 Edw. I. c. 8. Spelman.
c. 74, the Imperial bushel for liquids was See Gala.
BUTLERAGE. In old Envlish law. A
made to contain (according to the standard
gallon,) 80 ounds of distilled water, or very ancient hereditary duty belonging to
2218.192 cu ic inches. By the same act the crown, at ﬁrst called prisage, (q. v.)

BUT
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being the right of taking two tuns of wine ballcs (a term still used,) were similar un
from every ship importing into England tilled slips in the body of ﬁelds or commons.
twenty tuns or more; which by charter of I.'2 Steph. Com. 9, note. Brande, voc. Com
Edward I. was exchanged into a duty of mon. Both words have the radical sense
two shillings for every tun imported by of a stopping, and turning of, or around.
merchant strangers, and called butlerage, See Butts and bounds.
because paid to the king’s butler. 1 Bl.
BUTTS AND BOUNDS. A hrase
Com. 315. Temes de la Lay. Molloy de sometimes used in conveyancing, w new a
Jur. lllarit. 302. Caltlzrop’s R. 23, 24. particular piece of land is described by
Fleta, lib. 2, c. 22. 2 Inst. 59, 60.
enumerating the several lands or parcels
BUTI‘. In old English law. A measure which adjoin it, (or upon which it abuts)
of wine, containing at least 126 gallons. on the different sides. Properly, however,
Stat. 1 Ric. III. e. 13. Cowell. See Butta. these words are descriptive of the lines
A measure of land. See Buttum.
which bound or circumscribe a piece of
BUTTA, Buttie. L. Lat. [Fr. bout; land, without reference to exterior objects,
Sax. byt, bytte, a leathern bottle or bag.] having nearly or quite the same sense as the
In old English law. A standing measure more technical expression “ metes and
of wine. Cowell, voc. Bussellus. Yearb. bounds.” In lands of the ordinary rectan
M. 9 Hen. VI. 84. A vessel for measuring, gular shape, butts are the lines at the ends,
holding or carrying liquids.* The bags of (Fr. bouts,) and bounds are those on the
leather in which they formerly carried sides, or sidings, as they were formerly
water from the Severn into the city of termed. See Buttals, Abuttals. But in
\\'orcester were called byttes, and each load lands of irregular shape, butts are the angu
of water was termed a bytte of water. lar points, or corners, where the boundary
Kennctﬂs Gloss. voc. Bussellus. Cowell.
lines stop and turn in a new direction. This
BUTTALS. [contracted from abutlals, has been suﬂiciently explained under other
q. v.] In old conveyancing. The boun heads. See Abuttals, Butts, Boundary,
dary lincs of lands on the ends, as distin Corner. These distinctions, however, are
guished fr0n1 those on the sides, which were generally disregarded in practice.
A further illustration of the true meaning
called sidinys. “ Buttals and sidings, east,
west, north and south.” Cro. Jac. 183. of butt is derived from that of mete, which,
according to Spelman, is its synonyme.
See 1 Leon. 30.
BUTTED AND BOUNDED. A phrase Mate is from the Lat. meta, the goal of a
sometimes used in conveyancing, to denote race-course, or point at which some object
the boundaries of lands. See Butts and was set up, (like a butt or mark to shoot at-,)
about which the course turned, or where
bounds.
BUTTS. [L. Lat. India, from Fr. bouts, it ﬁnally came to an end. Spelman, voc.
ends] In old English law. Short pieces Abutlare.
of land left unploughed at the-ends of ﬁelds,
BUTTUM. L. Lat. In old records. A
where_the plough was turned about, (other- 1 butt or measure of land; (buttum terns.)
wise called headlands,) as sidelings were Carla M. de Sibbeford, cited in Blount.
similar unploughed pieces on the sides.*
BUYING OF TITLES. The purchase
See Caputia, Headlands, Sielelings.
of titles to land from parties not in posses
"‘,,* This word is very obscurely deﬁned sion. See 4 Kcnt’s Com. 448—450. See
in the old books, “the ends or short pieces Cha-mperty.
BY. A common word in deeds and
of lands in arable ridges and furrows.”
Cowell. A case in Littleton’s Reports, other instruments, having various senses,

however, clearly illustrates its meaning. A according to its application.
As expressive of the relative position of
tithes of hay, and the defendant showed objects in space, by has the sense of near
libel was ﬁled in the court christian for

that the hay was growing upon headlands ness, or juxtaposition.

As used in describ

and butt: in cornﬁelds. A prohibition was ing the boundaries of land, it sometimes
a plied for, and allowed, the court holding denotes mere contact, answering to the

t at the defendant was discharged of tithe words “to” or “on ;” sometimes contact
in this case by necessity, for it 'was relin united with direction, or continued contact,
quished by the lurning of the plough. Litt. answering to the word “along.” “ By
R. 13. Butts seem to have been untilled land of” an adjoining owner means “ along
slips of land in the ends of ﬁelds, just as the external boundary line of that land.”

BY
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19 N. Hampshire R. 273. And see fur
ther, as to the construction of the word, 16
Maine R. 245. 20 IVena'ell's R. 149. 8
Sumner-’s R. 170. 3 Kent’s Com. 427
434, and notes. Anyell on lVater- Courses,
§ 23, cl seq.
In its application to time, by has the
sense of reaching or touching, without in

clusion.

C

(Additions after) T. 20 Hen. VI. 4.

essential, appears from several cases on re
cord, in which the prisoner’s replies—“ By
God and my good country,” “By God and
honest men,” were severally rejected, and
he was compelled to use the precise words
of the form. 1 How. State Trials, 1143.

“By a certain day” excludes that 3 Id. 520. 6 Id. 75. 7 Id. 831.

day. 3 Penn. R. 48.
,
In its application to persons, by has the
sense of instrurnentality or agency, answer
ing to the Lat. per, through.
BY-BIDDING. Bidding on property
offered for sale at auction, by or in behalf
of the owner for the mere purpose of rais
ing the price, or inducing others to bid
higher. Sometimes called puﬁiny. By
bidding by the owner, or caused by the
owner, or ratiﬁed by him, has often been

held to be a fraud, and avoids the sale. 8
Howard’s R. 153, and cases cited ibid.
BY BILL, BY BILL WITHOUT
WRIT. In practice. Terms ancicntly used
to designate actions commenced by original
bill, as distinguished from those commenced
by original writ, and applied in modern
practice to suits commenced by capias ad
respondendum. 1 Arch. Pr. 2, 837. 5
Hill’s (N. Y.) R. 213.
BY ESTIMATION. A phrase used in
conveyances, in describing the quantity of
land conveyed, where it is not precisely 1
ascertained by measurement See More or
less.
BY GOD AND MY COUNTRY. In old
English criminal practice. The established
formula of reply by a prisoner, when arraign
ed at the bar, to the question “ Culprit, how
wilt thou be tried T’ Mr. Barrington thinks
the correct formula must originally have
been, “By God or my country,” i. e. by
ordeal (the judicium Dei,) or by jury; for
the reason that the question asked supposes
an option in the prisoner, and the answer
is meant to assert his innocence by declin

ing neither sort of trial.
Stat. 84, note

That

every word of this formula was deemed

On the

trial of John James for high treason, 13
Car. II. 1661, the prisoner requesting an
ex lanation of the form, the judge said that
“l§y God” meant “by the law of God,”
and “by the country,” twelve Middlesex
men of truth, that would judge impartially
between the king and him. 6 St. Trials,

75.
BY-LAWS.
L. Lat. bilayae, bilayines,
bellagines, from y, a town.] Originally,
the local laws of towns, or municipal cor
porations, as distinguished from the general
aws of the land. See Bilagines.
Now generally used to signify the private
laws or regulations made by any corpora
tion for its own government; which are
binding upon it if made in conformity with
the general law of the land;

otherwise

they are void. 1 Bl. Com. 475, 476. 2
Kent’s Com. 296, and note. Anyell cf:
Ames on Corp. 323, ch. 10.

BY-LAVV MEN. In English law. The
chief men of a town, representing the in

habitants.

See 6 Ad. (ft Ell. N. S. 60.

BY THE BYE. [Lat. obiter.] In prac
tice. Incidentally. A term formerly ap
plied in English practice to a peculiar mode
of declaring, as distinguished from declaring
in chief. A declaration in chief was at the
suit of the same plaintiff for the principal
cause of action, or that for which the writ
was sued out; a declaration by the bye was
at the suit of a diferent plaintiff, or of the
same plaintiff for a diferent cause of action,
1 Tidd’s Pr. 419. The practice of de
claring by the bye is now abolished. Archb.
New P1‘. 293.

Barrinyt. Obs.

But it is clear that in
C

answering the question, the prisoner was

expected to select one particular mode of
trial, which the alternative expression con

C. The letter inscribed on the ballots
by which, among the Romans, jurors voted
to condemn an accused party. It was the
initial letter of Connnxno, I condemn.
Tayl. Civ. Law, 192.
C. The initial letter of the word Coder,

tended for would not amount to. That the
expression “By God” did not necessarily
and exclusively import the ordeal, appears
from the form of issue in cases of trial by
the grand assise, which always was that the used by some writers in citing the Code of
party put himself “ on God and on the Justinian. Tayl. C'iv. Law, 24.
grand assise.” See Britt. c. 48. Yearb.
C is sometimes used for T, in old Latin

CAD
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records. Tercia pars toeius terns, for tertia
Cadere a, or ab. To fail in, or be defeat
and totius. May. Cart. 9 Hen. III. e. 7.
ed; to lose. Cadat ab actions we et it
CA. L. Fr. Here. Ca et la; here causa; he shall fail in his action and cause.
Bract. fol. 280. Cadit mulier a casu ,' the
and there. L. Fr. Diet.
CABALLERIA. In Spanish law. A woman loses her case. Id. 301 b. Cadit
portion of spoils taken or lands conquered 21 causa ; she loses her cause. Fleta, lib.
in a war, granted to a horse soldier. Diet. 2, c. 61, § 16. Cadat it causa sua; he
Span. Aead. 12 Peters’ R. 444, note.
shall lose his cause. Bract. fol. 308 b. Qui
An allotment of land, being a lot of one eadit a syllaba cadit a tota causa ; he who
hundred feet front and two hundred feet mistakes in a syllable, loses his whole
deep. 2 White’s Recap. [38,] 49.
cause. Stat. Wales, 12 Edw. I. 3 Bl.
CABALLERO. Span. Efrem Lat. cabal Com. 407. 2 Reeves’ Hist. Eng. Law, 98.
lus, a horse.] In Spanish aw. A knight. See Bract. fol. 211. Used in the same
So called on account of its being more sense without the reposition. Cadere
honorable to go on horseback (ll caballo,) causa ; to fail in, or ose one’s cause, to be
than on any other beast. White’e New cast. Cic. De Orat. i. 36. Inst. 4. 6. 33.
Recap. b. 1, tit. 5, c. 3, § 3. Id. b. 1, tit. Cadere -assisa; to be nonsuitcd. Fleta,
5, c. 1. Id. b. 3, tit. 10, c. 1, § 6.
lib. 4, c. 15. Literally translated in Scotch
CABLISH. [L. Lat. cablicium, cabli law, to fall from. “ To fall from aright,” is
cia ; Fr. cables, cablia] In the forest law. to lose or forfeit it. 1 Kames’ Equity, 228.
Brush wood, or browse wood. Crompt.
Cadere in. To fall into; to become liable
Jar. 163, 263. According to Spelman, to; to be the subject of. Cadit donalio in
wind-fallen wood, (caduca ligna ventis de partem; the gift becomes the subject of
jecta.) Spclman, voc. Cablicia. Blount. division, (or emit in divisionem, goes into a
CACICAZGOS. Span. In Spanish common stock, for the purpose of making a
American law. Property entailed on the general division.) Bract. fol. 22. Cadere
caciques, or heads of Indian villages, and in assisam ; to be the subject of an assisc,
their descendants. Schmidt's Civ. Law, 309. as an agreement or covenant; to be sued
CADASTRE. Span. In Spanishlaw. An for in that form. Id. 213 b. The same as
oﬁicial statement of the quantity and value ineidere. Id. 213. To becon1e liable to
of real property in any district, made for an assise, as a person or party; to be sua
the purpose of justly apportioning the taxes ble in that form. Possunt pl-ares cadere in
payable on such property. 12 Peters’ R. assisam, sicut anus; several defendants
428, note.
may be included in an assise as well as one.
CADERE. L. Lat. In old practice. Id. fol. 172. The same as incidere, which
To fall, fail, cease, or come to an end; to is more frequently used. Id. fol. 170 b, 171.
abate. Cadit actio; the action fails, or
Cadere in-. To fall into; to be changed
abatcs. Bract. fol. 308, 308 b. Cadit 'or turned into. Cadit assisa in juralam ,
appellum. Id. 140 b, 141. Cadit assisa. the assisc is turned into a common jury.
Id. 192 b, 210 b. Cadit breve. Id. 161, Bract. fol. 213 b. Cadit assisa, nee est
182 b. Cadit loquela. Id. 260 b, 363. capienda ut asslsa, sed vertitur injuratam;
Cadit warrantia. Id. 394. Cadit qucestio ; the assisc falls, nor is it to be taken as an
(q. r.) there is an end of the question. The assisc, but it is turned into a jury. Id. fol.
opposite of stare, (to stand,) and tenere, (to 192 b. Cadit assisa et vertitur -in juratam.
hold). Aut stab-it appellum aut cadet; the Id. fol. 210 b. Cadit asslsa in pcrambula
appeal will either stand or fall. Bract. tionem ,' the assisc is turned into a peram
140 b. El sic vel. cadit breve omnino, vel bulation. Id. 180, 211 b. 1 Reeves’ Hist.
stabit quantum ad quosdam, ct cadet quan Eng. Law, 336.
CADIT. Lat. [from cadere, q. v.] In
tum ad alias; and so the writ either abates
altogether, or will stand good as to some, old practice. (It) falls, fails, abates.
Cadit assisa ,' the assise fails. The title
and abate as to the others. Id. fol. 414.
Cadit breve et assisa versus tales, licet teneat of the ﬁfteenth chapter of the fourth book
-versus alios ,' the writ and assisc fails of Fleta.
Cadit quazslio; the question falls, there
against such, though it holds against the
others. Id. fol. 203. Ubi cadit actio, ibi is an end of the question. Bayly, J. 3 Ill.
cadit breve ; where the action fails or d? S. 444. Cadet quazstio. Lord Ellen
abates, there the writ abates also. Id. fol. borough, 12 East, 381.
CADUCUS, Caduca. L. Lat. [from
414. See Chet.

CAL '
cadere, to fall]
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In the civil and old com menti; difference of writing or of ink;

mon law. Falling; fallen. Caducus mor Id. § 4.
CALANGIUM, Calangia. L. Lat. [from
bus; the falling sickness. Cowell. Caduca

l-igna; fallen wood.
cia.

Spclman, voc. Cabli

Fr. calangen]

In old English law. A
2 M012.
Angl. 252. C0-well. Blount. Spelman,
voc. Oalu-mnia.
CALAPHATES. Greece-Lat. Aship’s
carpenter or shipwright. Molloy de Jur.
Mar. 243.
CALASNEO. In old European law.
One who possessed land adjoining another,

Glans caduca ,' nuts or acorns that challenge; a claim or dispute.

fall from the tree, (qua: ex arbore cecidil).

Dig. 50. 16. 30. 4.
Escheated; fallin or fallen to the state.
Partes caducw ,' esciieated portions. Dig.

5. 3. 20. 6, 7.
CADUCA. L. Lat. [pl. of caducum,
from cade-re, to fall.] In the civil law.
Escheats; escheated estates or lands. C0.
Litt. 13 a. Those that fall to the state.
See Escheat. See the title De caducis tol
lerulis; God. 6. 51.
CADUCARY. [from caducus, q. v.]
Relating to eschcat, forfeiture or conﬁsca
tion. 2 Bl. Com. 245.

Having the character of escheat.

“A

sort of cad-ucarg succession.” Lord Mans
ﬁeld, 1 W. Bl. 163.
CADUS. L. Lat. In old English law.
A barrel. Towns. Pl. 173. Decem eados
olei. Bract. fol. 35.
C/EDERE. Lat. In the civil law. To

or having a common boundary with another,

(conterminua) L. Baiwar. tit. 21,§ ﬁn.
Spelman.
CALATA COMITIA.
See Comitia
Ualata.
CALCARIA. L. Lat. In old English
law. Spurs. Bract. fol. 35.

CALCEATA, Ca-lcetum, Oalcea. L. Lat.
[Fr. chaussea] In old English law. A
cause-way, or causey; a path or road raised

with earth and paved; (aggcr, via strata.)
Spelman. Cowell, voc. Calcea.
CALCETUM. L. Lat. In old English
law. Acause-way. Reg. Orig. 154. Fleta,
cut, (as trees); to cut down; to strike lib. 2, c. 52, § 33. See Ualceata.
CALCIFURNIUM. L. Lat. In old
with the view of cutting down. Dig. 47.
European law. An oven for burning lime,
7. 5. pr.
CEDUA. Lat. [from cwdere, to cut.] (fur-nus ad cogucndam calcem ;) a lime
In the civil and old common law. Kept kiln. Spelman.
for cutting; intended or used to be out.
GALE. Fr. In old French law. A
A term applied to wood. Silva. ezedua species of punishment inﬂicted upon sailors,
est qua; in hoe habetur ut cauleretur ; sglva. by plunging into the water, and drawing
cazd-ua is that kind of wood which is kept u again. Ord. Mar. liv. 2, tit. 1, art. ‘.22.
for the purpose of being cut. Dig. 50. he modern keel-hauling. (3)
16. 30. According to Scrvius, it was that
CALEFAGIUM. L. Lat. In old re
kind which, when out down, rew up rrain ' cords. A right to take fuel yearly. Cow
from the trunks or roots.
See ig. cll. Whishaw.
CALENDAR, Kalendar.
L. Lat. ca
7. 1. 9. 7. Id. 7. 1. 10.11. 111. 43. 24. 18.
CAESAR. Lat. In the Roman law. A lendarium, from calendce, q. mi The estab
cognornen in the Gens Julia, which was lished division of time into years, months,
assumed by the successors of Julius. Tag weeks and days. “ The calendar is settled
l0r’s Cir. Law, 31.
by law, and is part of the law.” Holt, C.
CZETERIS TACENTIBUS. Lat. The J. 6 Mod. 252.
A table or register of such divisions.
others being silent; the other judges ex
pressing no opinion.
Uomb. 186. A Encgclop. Americ. Brande.
CALENDARIUM. L. Lat. A calen
phrase in the old re orts. CAHIER. Fr. 11 old French law. A dar. Sce Calendar.
list of grievances repared for deputies in
CALENDAR (or Solar) MONTH. A
the States Genera . Steph. Lect. 254.
month computed according to the calendar,
A petition for the redress of grievances and containing thirty or thirty-one days,
except February, which contains twenty
enumerated. Id. 257.
CAIUS. Lat. A Roman name, some cight days, and in the bissextile or leap year,
times used for Gaius, (q. v.)
twenty-nine. Co. Litt. 135 b. Stat. 16
CALAMUS. Lat. A pen; writing or Car. II. c. 7. Com. Dig. Ann.
3
penmanship. Slglum calami. Fleta, lib. Chill. Gen. Pract. 108. 4 Kent’s Com.
4, c. 10,§ 3. Calami divers-itas vel atm 95, note. Sec Month.
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CALENDAR OF CAUSES. In prac-I found upon the land, in order to render the
tice. A list of litigated causes, prepared entry, &c., effectual; the object, when
by the clerks of courts of record, a short found, being said to “ﬁt the calls” of the
time previous to the commencement of each entry. 2 Bibl/8
119. 4 Id. 380, 109.
term or sittings, containing the title of each The designation of courses and distances,
cause, the nature of the action, the date of as well as visible objects. 16 Georgia R.

the issue, and the names of the attorneys 141. 11 Grattan’a R. 136, 157. “ The
for the respective parties. It is intended call of the deed is ‘ Beginning on the line
for the use of the court and bar, on the of a survey made,’ &c., ‘ running thence,’
trial or hearing. In English practice, it &c.” 10 Id. 445. “ In all, fourteen calls.”

is termed the list, or paper.

2 Tidd’s Pr. 11 Id. ub. sup.
Calls are of two kinds, general and spe
United States, it is called docket. Sec cial; the former serving to guide and direct
Docket.
to the latter, which are termed locative
CALENDAR OF PRISONERS. In calls, (q. v.) 2 .Bibb’8 R. 117, 145. 3 Id.
English practice. A list kept by the she 414. See Locat-ive calls.
818, 819.

1 Id. 504.

In some of the

riﬁ's, containing the names of all the prison

CALLING

THE

PLAINTIFF.

In

ers in their custody, with the several judg
ments
inst each in the margin. Staundf.
Pl. 001'. 182. 4 Bl. Com. 403.
CALENDJE, Kalendw. Lat. [from.
O. Lat. calo, Gr. mm, to call.) In the
Roman law. Calends. See Ca ends.
CALENDS. [Lat. calendw.] The ﬁrst
day of the month in the Roman calendar;
so termed from the custom of a priest call
ing out, or proclaiming to the people on
that day, the month with the festivals oc
curring in it, and the time of the new moon.
Adam J Rom. Ant. 335. Encyclop. Amcric.
2 Inst. 675. Cowell.
CALFATEUR. Fr. In French marine
law. A ship-canlker. Ord. Jlfar. liv. 2,

practice. A formality practised in courts,
on the trial of a cause before a jury, as
preliminary to nonsuiting the plaintiff. It
is usual in English practice, for a plaintiff,
when he or his counsel perceives that he
has not given evidence sufficient to maintain
his issue, to be voluntarily nonsuited, or to
withdraw himself; whereupon the crier is
ordered to call the plaintzﬁ"; and if neither

tit. 9, art. 1.

See the reports passim. The practice of
calling the plaintiff to hear the verdict was

To CALL. In American land law. To
require a natural object, as a tree or stream,
to correspond with a description or map
in a survey, patent or grant of land; to
designate a. natural object as a landmark

he, nor any body for him, appears, he is
nonsuitcd, the jurors are discharged, the
action is at an end, and the defendant shall

recover his costs. 3 Bl. Com. 376. Hence
the phrase has become synonymous with
nonsuiting the plaintiff. “ The plaintitf
must be called ;” that is, must be nonsuited.

dispensed with in the Supreme Court of
New-York, in 1847.
1847, R. 46.

S.

C’. Rules, ed.

CALLING A SUMMONS. In Scotch
See this described in Bell’s

or boundary in patents, grants and surveys. practice.
Thus, a survey is said to “call for, as the Diet.

lace of beginning, a black oak on the state
'ne.” 2 Binneg/‘s R. 169. 2 Penn. St.
R. 44. A grant is said to “call for two
small chestnut oaks,” “ to call for a corner,”
&c. 3 Peters’ B. 92—98. “ The grant
calls to be on the waters of Tygart valley.”
Marshall, C. J. Id. ibid. A deed of a city
lot is said to “call for an alloy.” 4 Ohio

CALLING TO THE BAR. In English
practice. Conferring the dignit or degree
of barrister at law upon a member of one
of the Inns of court. Holthouse.
CALPE, Caupe. In old Scotch law. A
gift of a horse, or other thing, made by a
man in his lifetime and liege poustic,

(lawful powcr,) to the chief of his clan or

SL It 542,543.

other superior, for his maintenance and
To designate courses and distances, as protection, and which was delivered im
well as visible objects. 3 Jones’ Law R. mediately after his decease. Slcrne dc
Verb. Siyn. voc. Uaupes. A species of
496. 11 Grattarfs-R. 136, 157.
CALL. In American land law. The herezeld, (q. v.)
CALUMNIA, Oalumpnia. .L. Lat. In
designation, in an entry, patent or grant of
lands, of a visible natural object, 'as a limit old English law and practice. A claim, or
or boundary; such description calling for demand; (vindicatio, L. Lat. clameus.) Spel

the object, or requiring it to be actually man. The demand of a right in any thing;
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(juris in re aligua postulatio.) Id. See
Calumpnia.
A challenge. Spelman. Reg. Orig. 223,
224. C0. Litt. 155 b. Crabb’s Hist. Eng.
Law, 299.
In feudal law. An objection. Feud.
Lib. 2, tit. l.
CALUMNIA. Lat. In the civil law.

CAM

practice. That may be challenged or oh
jected to; objectionable. Bract. fol. 398 b.

q.

CAMARA. Span. [from Lat. cam-era,
In Spanish law. A treasury. Las

Partidas, part 6, tit. 3, l. 2.
The exchequer. White’s New Recap.

b. 3, tit. 8, ch. 1.
CAMBELLANUS. L. Lat. In old law.

Calumny, malice, or ill design; a false ac A chamberlain. Spelman.
CAMBIATOR. L. Lat. [from cambiare,
cusation; a malicious prosecution. Inst. 4.

16. 1.

Cod. q. v.] In old English law. An exchanger.
Cambiatores monetaz ; exchangers of money;
Calumniwjusjurandum ; the oath of ca money-changers. Fleta, lib. 1, c. 22, § 7.
lumny. An oath imposed upon the parties
CAMBIO. Span. In Spanish law. Ex
to a suit, that they did not sue or defend change. Schm1'dt’s Civ. Law, 148.
CAMBIPARTIA, Cambipartita. L. Lat.
with the intention of calumniating, (calmn
niandi animo,) i. e. with a malicious design, £from campus, a ﬁeld, and partiri, to divide.]
but from a ﬁrm belief that they had a good n old English law. Champerty. C0. Litt.
cause. Inst. 4. 16. The same oath, under 368 b. Spelman, voc. Cambiparticeps.
the name of juramentum calumniw, was See Champerty, Campers.
CAMBIPARTICEPS, Cambipartitor.
formerly practised in the canon law, but is
now disused. 4 Reeves’ Hist. Eng. Law, 16. L. Lat. (See Cambipartia.) In old Eng
Cooper’: Justinian-, Notes, 649. It was lish law. A champertor; one who pro
also used in admiralty practice. Clerke’s motes, undertakes or maintains anotl1cr’s
suit, in order to obtain a stipulated share
Pram. tit. 42.
CALUMNIARE, Calumpniare. L. Lat. of the land or other thing that may be re
In old English law and practice. To claim covered; (ad campi partem, eel pro partc
or demand, (vindicare, clamare.) Spelman. lucri habendum.) Stat. de Conspiratori
To object to. Imprimis calumpniari bus, 33 Edw. III. Spelman. See Cham
poterit summonitio ; in the ﬁrst place, the pertor.
summons may be objected to. Fleta, lib.
CAMBIRE. L. Lat. In old English
2, c. 54, § 1. Calumniata, calumpniata; law. To change or exchange. Cambire
denarios. R;/l. Parl. 527. Towns. Pl. 58.
objected to. B1-act. fol. 257, 334.
To challenge. Ut omnes juratores in
CAMBIST. In mercantile law. Aper
panello calumniare possit; that he might son skilled in exchanges; one who trades
be able to challenge all the jurors in the in promissory notes, and bills of exchange.
panel. Reg. Orig. 223. See Stat. Westm. Wharton’s Ler.
2, c. 32. C0. Litt. 155 b. Calumpniavit
CAMBITORIA. L. Lat. [from cam
arraiamentum panelli; he challenged the bium, q. v.] In old pleading. Of, or re
array of the panel. Dyer, 37 b. (Fr. ed. lating to exchange. Literw cambitoriw ,
CALUMNIARE. Lat. [from calumnia. a bill of exchange. Towns. Pl. 58.
In the civil law. To calumniate, or mali
CAMBIUM, Escambium. L. Lat. [Ital
ciously injure; to accuse falsely. Inst. and Span. cambia] In old European law.
4. 16. 1. See Calumnia, Calumniator.
Change or exchange; (pm-mutatio.) Feud.
CALUMNIATOR. Lat. [from calam Lib. 1, tit. 4, § 3. Id. lib. 2, tit. 2, 5.
niare, q. v.] In the civil law. One who Grot. dc Jur. Bell. lib. 2, c. 12, § 3, par.
accused another of a crime without cause; 4. Molloy De Jar. Mar. 309, 313.
one who brought a false accusation. Cod. Towns. Pl. 58. See Escambium, Cham
bium.
9. 46.
CALUMPNIA. L. Lat. In old Eng
A bill of exchange. Per cambium, in
lish law. Challenge or claim.
Sine telligimus litteras solemni formula scriptas,
quibus quis alterum solvijubet p-rwsentanti
calumpnia. Fleta, lib. 2, c. 51,
8, 9.
An objection or exception. Ostens-uri certam pecunite summain, sibi jam numera
in hac parte rationes suas et calumpnias, si tam, suoque nomine satisfactionem premat
quas habuerint ; to show, in this behalf, their tit ; by exchange we mean a formal letter
reasons and objections, if any they had. in writing, by which one orders another to
Claus. 28 Edw. I. m. 3, d.
pay to him who presents it, a certain sum
CALUMPNIOSUS. L. Lat. In old of money, already received in value, and
9. 46.

Cooper’s Notes.

Dig. 3. 6.
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promises satisfaction in his own name.
Heinec. Elem. Jur. Camb. c. 1, §9. Slory
on Bills, § 4.
CAMBOCA, Cambu-ca. L. Lat. In old
ecclesiastical records. A crozier; a bishop’s
pastoral st-aﬂ‘. Spelman.
CAMBRA. L. Lat. An old form of

Camera, (q. v.)

CAM

English law.

A chamber of the king; a

place of peculiar privileges, especially in a
commercial point of view. The city of
London was so called. Yearb. P. 7 Hen.

VI. 27.

Brouml. part 2, 289.

R. 48, 56.

See C’/Iambers.

Calthrop’s
'

CAMERA SCACCARII. L. Lat.

In

Spelman.

old English law. The chamber of the ex
CAMERA. L. Lat. [Lat. camera, a chequer; the Exchequer Chamber. See Ez
vault, or arched roof; an upper gallery; chequer chamber.
Span. cam-ara.] In old European law.
CAMERA STELLATA. L. Lat. The
chamber; an apartment in a dwelling Star Chamber. See Star chamber.
house. Facio tibiaulam, ut tufacias mihi
CAMERARIUS. L. Lat. [from came
cameram ,' I make you a hall, in considera ra, a chamber or treasury.] In old Euro
tion of your making me a chamber. Bract. pean law. A chamberlain; a keeper of
fol. 19. Camera dividitur ab aula ; a the treasure chamber; a keeper of the
chamber is separated from a hall. Id. fol. public money; a treasurer. Peregrinus de
76. Non debet exire cameram; he ought Jure Fisci, lib. 6, tit. 13, cited in Cowell,
not to go out of the chamber. Id. fol. voc. Chamberlain. Camerarius dicitur a
357 b, c. 12. Reg. Jud. 13.
camera, i. e. testudine sive fornice, quia cus
:.A treasure chamber, or treasury; a cham todit pecunias gum in cameris prwcipue
ber with a vaulted roof, for the keeping of reservantur. Onuphriu-s de Interpr. Voc.
the public treasure; (locus in quem infe Ecclesiw, cited -ibid. See Spelman, voc.
runtur mulclw et thesaurus principis.) Oambellanus. Towns. PI. 48. Used in
Spelman, voc. Cambcllanus. This is the this sense in England, in the times of the
deﬁnition of the feudists, and other early Anglo-Saxons. Ealred in vii. S. Edw.
writers. Locus in quem thesaurus colli_qi Gonf. c. ii. p. 9, cited, P. Cyclopedia. It
t-ur. Zasius de Feudis, par. 4, num. 7. occurs also in the Domesday Survey.
Testudo sivc fornir. Onuphrius de Interp. Ibid.
Voc. Ecclesiar, cited in Cowell, voc. Chamber
In old English law. A chamberlain; an
lain. Hence the modern vault, as a place ofﬁcer who had the charge of the royal
of -deposit for money. See Canwrarius, chambers or apartments, and whose office
was quite distinct from that of the treas
Chamberlain, Camara.

A private treasury; a place for keeping urer, thesaurarius).

His duties are de

private funds or moneys; a coffer; personal scribe in Fleta, lib. 2, cc. 6, 7.
Abaililf or receiver. Stat. Westm. 2,
funds, as distinguished from land. Feu
dum de camera; a fee or ﬁef from the c. 11. 2 Inst. 380.

chamber or eoffer; a

ecuniary stipend

CAM. SCACC.

An

abbreviation

of

paid to a vassal by his 0rd. Feud. Lib. Camera Scaccarii, (q. v.
CAMINO. Span. Fr. chemin.] In
2, tit. 1,§ 1. Id. bib. 2, tit. 2, § 1. Id.
tit. 58. Hotom. dc Verb. Feud. An an Spanish law. A hi h road; a highway.
nuity is distinguished from a rent, (although Whitds IVew Recap. . 2, tit. 1, c. 5.
both are termed in Latin annuus redditus,
The right of road or way. Id. b. 2, tit.

q. v.) as issuing or payable ex camera, and
not ea: tenemento.

Bract. fol. 79 b, 180,

6, c. 1.

CAMPANA. L. Lat. In old European

184, 203 b. Fleta, lib. 2, c. 62, §15. law. A bell. Spelman.
Campana bajula ,' a small hand-bell used
Reg. Orig. 266. See Annuity.
A crooked plat, or nook of ground. in the ceremonies of the Romish church;
Dufresne, cited in Cowell. The editor of and among protestants, by sextons, parish

Cowell (A. D. 1701,) makes this the origi
nal meaning of the word, deriving it from

clerks, and criers.

Uowell.

CAMPANARIUM, Campanile. L. Lat.
the Germ. ham, or kmnmzr, crooked. But [from campana, q. v.] A belfry, bell tower
hamrnn seems to have always denoted a or steeple; a place where bells are hung.
vaulted chamber. Encyclop. Americ. voc. Spelman. Towns. Pl. 191, 213.
CAMPARTUM. L. Lat. In old records.
Chamber.
In old English practice. A judge’s A part or portion of a larger ﬁeld or
ound. Champerty; a share or division
chamber. Dyer, 59 b, (Fr. ed.) Id. 140 b.
CAMERA REGIS. L. Lat. In old of what would otherwise be in gross or
16
Von. I.
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common.

Pry-rme, Iiist. Coll. vol. iii. p.

89. Cowell. Sec Campers.
CAMPERS, Campipars. L. Lat. [Fr.
champert.
In old English statutes. A
share or ivision of land, or other thing;
champerty. Nullus minister domini regis
manuteneat placita vel querelas in curia sua,
ad campertem inde habendum ; No servant
of the king shall maintain pleas or plaints
in his court, to have champert thereof.
Rot.‘ Parl. 21 Edw. I, cited in Blount.
This corresponds with the Fr. no a cham
pert, in the ﬁrst English statute of cham
perty.

Stat. Westm. 2, c. 49.

—CAMPIO. L. Lat. [from campus, q. v.]
pion.

Bract. fol. 344.

A cham

Spelman, voc.

Campus. In old Scotch, a campion.
Slcene de Verb. Sign. voc. Campioncs.
One that striketh a legal camp-ﬁght, or com
bat in another man’s quarrel. 3 Inst. 221.
See Champion. Campio conduotivus ,' a
hired champion. Bract. fol. 137 b. Fleta,
lib. 1, c. 38, § 8.
CAMPSORES. L. Lat. [from cambium,
exchange] - In old European law. Ex
changers; Lombard or Italian merchants.
1 Rob. Charles V. Appendix, Note xxx.

CAMPUS. Lat. [F12 champ] In old
European law. An assembly of the people;
so called from being anciently held in the
open air, in some plain capable of contain
ing a large number of persons. 1 Rob.

Charles V. Appendix, Note xxxviii.
CAMPUS.

Lat.

CAMPUS MARTII. L. Lat. The ﬁeld
of March. See Champ dc Mars.
CANCELLARE. L. Lat. [from cancelli,
q. v.] In old records. To lay or place
crosswise. . Cancellare manus ,' to cancel
late the hands; to lay them across each
other. Cowell.
CANCELLARIA. L. Lat. [from can
cellarius, q. v.] In old English law. Chan
cery; the chancery; the court of chancery.
3 Bl. Com. 46. The office from which all
writs were aneiently issued, the chancellor

bein

the keeper of the great seal under

2 Reeves’ whidh the writs passed.

Hist. Eng. Law, 212. See Champerty.
CAMPERTUM. L. Lat. In old records.
A corn-ﬁeld; aﬁeld of grain. Pct. in Parl.
30 Edw. I. Blount.
CAMPFIGHT. In old English law.
The ﬁghting of two champions (campi0nes,)
or combatants in the ﬁeld, (campus ;) the
judicial combat, or duellum. 3 Inst. 221.
See Acre-ﬁght.
In feudal and old English law.

CAN

In feudal and old

English law. A ﬁeld, or plain. The ﬁeld,

Fleta, lib. 2, cc.

13, 29. Clerici de cancellaria ,' the clerks
of the chancery. Stat. IVestm. 2, c. 24.
CANCELLARIUS. L. Lat. [from can
cclli, q. v.] An oﬁicer in the lower Roman
empire, otherwise called scriba, notarius,

graphiarius, sccretarius, scriniarius, a can
ccllis, a secretis, ab actis, it libell-is, anti
graphus, logothctes, and caniclinus. Spel
man. A scribe, secretary, register, notary;
a cl1aneellor. See Chancellor.
*,,* This term had originally no con
nection with courts of justice, or the can
celling of instruments. It ﬁrst occurs in
the history of Flavius Vopiseus, A. D. 287,
and was the name of an oﬂicer of very
humble rank, viz. an usher or doorkeeper,
who had the charge of the cancelli, or lat
ticed doors leading to the presence cham
ber of the emperors. Vopisc. Hist. Aug.
Scrip. vol. ii. 300. Salmas. ad Id. vol. ii.
796, note. D-ucange, voc. Cancellarius.
1 Wooddes. Lect. 95. 1 Gibbon’s Rom.
Emp. (c. 12,) 193, note, (Am. ed.) The
name was afterwards applied to the secre
taries, scribes, notaries, or registers, who
attended on the emperors and principal
judges, and sat in a separate place, en
closed with a partition of cancelli, or lattice
work, (seclusi a turbaz molestiis, inter can
cellos agerent.) Spelman. Vopisc. Hist.
vol. ii. 797, 804. Cod. 1. 51. 1 Wooddes.
Lect. ub. sup. See Cancelli. In the course
of time, one of these canccllarii gained a
precedeney above the rest, and rose to a

ground or lists marked out for the com
atants in the duellum, or trial by battcl.
. Hottornan. in Verb. Feud. voc. Campio.
The duellum, or combat itself; camp high degree of rank and power, as appears
ﬁght. Spelman. Cowell, voc. Champion. from the description given by Cassiodorus.

See Acre-ﬁght. Spplman gives an elaborate Lib. 11, form. 6; Lib. 12, form. 1.

The

account ofthe trial y battel under this head. ordinary part of his function at this time
CAMPUS MAIL. L. Lat. The ﬁeld of seems to have been to receive petitions and

May. An anniversary assembly of the

supplications addressed to the throne, and

Saxons, held on May-day, when they con to frame and issue the imperial writs and
federated for the defence of the kingdom mandates. 1 Wooddes. Lect. 96. From
against all its enemies. LL. Edw. Conf. the Roman empire, the name and oﬁice of
c. 35. Wharl0n’s Lesa
cancellarius, or chancellor,-passed to the
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Romish church; and were ﬁnally adopted l ing them with other similar lines, in the
by the courts of most of the states of Eu

rope.
46.

Id. ibid.

Spelman.

form of oancelli, or lattice work. 2 Bl.
See Cancclli. But it has been
held in England, under the statute 1 Vict.
c. 26, that cancelling a will in this way
does not amount to a revocation or de
struction of it. 2 Cart. 458. Worthing
ton on Walls, 560.
‘
CANFARA. L. Lat. In old records.
A trial by hot iron, formerly used in Eng
land. Whishazu.
CANNA. In old records. A red, in
measures of ground or distance. Cowell.
“ CANNOT,” construed “may not.”
Lord Ellenborough, C. J. 8 East, 416.

3 Bl. Com. . Corn. 309.

The ﬁrst mention of the chancellor,

as a public officer in England, is in the

time of Edward the elder, about A. D. 920.
Ingulph. apud Spelman. 1 Spence’s Chan
cery, 78, and notes.
CANCELLARIUS. L. Lat. In old
English law. Chancellor; a chancellor.
Bract. fol. 338 b. 403 b. Fleta, lib. 2, cc.
13, 27, 29. Id. c. 64,
6, 7. Cancellarius
de scaccario ,' chancellor of the exchequer.
Id. c. 27. Cancellarius at subthcsaurarius
scaccarii domini regis-,' chancellor of the
exchequer. Towns. Pl. 209. Cancella
CANON. [from Gr. Km1v.] A law, rule
rius ducatzis et comitatzis palatlni domini or ordinance in general, and of the church
regis Lana’; chancellor of the duchy of"in particular. Jacob.
Lancaster. Id. 210. Oﬁcium cancellarii
CANON. In the civil law. Arent. 1
est sigillum regis custodi-re simul cum con- I Mackeld. Civ. Law, 357, § 324. Id. 356,
trorotulis suis de proﬁcuo regni; it is the of Kaufma-n’s note. See Emphyteusis.
ﬁce of the chancellor to keep the kino-’s seal,
In old records. A prestation, pension,
together with the counter-rolls of t 1e pro or customary payment. Cowell.
ﬁt of the realm. Fleta, lib. 2, e. 29.
CANON. [L. Lat. carwm'cus.] In Eng
CANCELLATURA. L. Lat. In old lish ecclesiastical law. A prebendary or
English law. A cancelling. Brant. 398 b. member of a chapter. 1 Bl. Com. 382.
Rasura vel cancellatura. Fleta, lib. 6, c. 3 Staph. Com. 67. A person possessing a
prebend or revenue allotted for the per
34,§ 5.
CANCELLI. Lat. Bars laid across formance of divine service in a cathedral
each other. Lattices, or windows made or collegiate church. Encyclop. Amer.
with bars laid cross-wise, one over another. By the statute 3 & 4 Vict. c. 113, s. 1, it
Enclosures in courts, composed of such is provided that all the members of chap
cross-bars, to keep off the press of the ters, except the dean, in every cathedral
people, without obstructing their view of and collegiate church in England, shall be
the court, (z'n_r/ressum prohibentes, non vi styled canons. _3 Staph. Com. 67, note

sum.)

Spelman, voc. Cancellarius.

Cas

m .
' ( CANONICUS.

siodorua, lib. 11, form. 6.

",,,* The use of cancelli, in the sense of lish law.

L. Lat. In old Eng
A canon. Fleta, lib. 2, c. 69,

a railing or enclosure in courts, occurs as § 2.

earlyas the time of Cicero.

De Orat. i.

CANONRY. In English ecclesiastical
law. An ecclesiastical beneﬁce, attaching
to the oﬁce of canon. Holthouse. 1
Man. 1f: Gr. 625.
CANON LAW. [Lat. Jae Canonicum,
or Corpus Juris C'anom'ci.] A collection
of ecclesiastical constitutions for the regu
lation of the polity and discipline of the
church of Rome, consisting, for the most
? part, of ordinances of general and provin
cial councils, decrees promulgated by the
‘ popes with the sanction of the cardinals,
' and decretal epistles and bulls of the popes.
1 Bl. Com. 82. P. Cyclopedia.
The Corpus Juris Canonici consists, in
, particular, of the collections called Gra
so as to destroy its legal effect. This was tian’s decree, (Decretum Gratiani, q. v.);
anciently done, as it still frequently is, by Gregory’s decretals, Dccretalia Grcgorii
drawing lines diagonally over it, and cross Noni, q. v.); the sixt decretal, or Sext,

12. Spelman says the bars of courts
(barr<z,) were formerly called cancelli, and
the advocates who pleaded there cancella
rii, (citing Budwus ;) the space within the
bar was called cancelloram area. See Bar.
A caneellis curiae erplodi ; to be expelled
from the bar. Spelman, ub. sap. I‘hese
cancelli are otherwise called by this writer
fenestrataz partitiones, partitions with windows. So Cassiodorus speaks of them as
lucidw fares, (transparent doors,) claustra
patentia, (open barriers,) fcnestratw januce,
(windowed gates.) Oassiod. ub. sup.
CANCELLING. The defacing or ob
literating a deed, will, or other instrument,
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CAP

(Sextua Decretalium, q. v.); the Clemen [L. Lat. cantredus, cantareclus ; from Brit.
tine constitutions, (Clementinag q. v.); and cant, a hundred, and tre, a town]

In old

the Extravagants of John, (Extravagantes records. A district containing a lrundred
Joannis,) and his successors, (Extravagan villages; a hundred. Spelman, voc. Can
tes communes, qq. v.) 1 Bl. Com. 82. It trcdus. In \Vales, the counties were divi
was at ﬁrst only a private collection, and ded into cantreds, as in England into hun
was conﬁrmed by Pope Gregory XIII. in dreds.
Cowell, voce. Canired, Falco.
the year 1580. 1 lllackeld. Civ. Law, 81, Temes de la Leg/. Blount, voc. Kantref.
or ENGLAND. A I CANUM. L. Lat. [from Celt. can, chan,
§ 93, Ka.ufman’s note.

or Icain, a head.]

CANON LAVV

In old Scotch law.

A

kind of national canon law, composed of tribute or duty paid by the tenant of land
legatine and provincial constitutions enact to the lord, especially to ecclesiastical su
ed in England prior to the reformation, periors. According to Skene, it was pay
and adapted to the exigencies of the Eng able either in the produce of the land, or

lish church and kingdom."

1 Bl. Com. in money.

82. See Legatine constitutions, Provincial
constitutions. At the time of the Reforma
tion, it was provided by statute 25 Henry
VIII. c. 19, that a review should be had of
the canon law; and, till such review should
be made, all canons, constitutions, ordinan
ces and synodals provincial, being then
already made, and not repugnant to the

law of the land, or the king’s prerogative,
should still be used and executed.

As

no such review, however, was ever per
fected, the authority of the canon law in

En land now depends upon this statute.
1 l. Com. 83. 'See 4 Reeves’ Hist. Eng.
Law, ch. xxiv. xxv. 5 Co. Caudrey’s case.
Lord Thurlow, C. 2 Dick. 716. 1 Storg/’s

Eq. Jur. § 279, note.
CANON RELIGIOSORUM.

Lat.

Skenc de Verb. Sign. But it

seems to have been generally paid in pro
duce, such as wheat, oats, poultry, &c.
The Scotch word was cane or kain; and the
expressions “cane fowls, “cane cheese, “cane

oats,” are frequently made use of.
Kain.
CAPA, Cappa.

See

L. Lat. In old records.

A covering for the head; a cap.

Spelman.

A garment, or covering for the body ', a ‘
cope. Id.
A box for preserving relics. Id.
CAPACYIY. [Lat. capacitas, from ca
paz, able to take] Strictly, ability to take.
Ability or power given by law to take
or dis ose. Hale’s Anal. sect i. The
legal ability or power of an individual or
corporation to do certain acts, as to give

In or take lands or other things; or to bring

ecclesiastical records. A book wherein
the religions of every greater convent had
a fair transcript of the rules of their order,
frequently read among them as their local
statutes. Kennett’s Gloss. Cowell.

actions, &c."' 2 Bl. Com. 290. Termcs
dc la Leg/. Cowell. See Stor-_2/’s Conﬂ.
Laws, ch. iv.

CAPAX.

Lat. [from capere, to take]

One who takes or holds. Capaces ,' takers
CANONS OF INHERITANCE. The or holders. Bract. fol. 67 b.
legal rules by which inheritanees are regu
One who can take, hold or entertain;
lated, and according to which estates are capable of. See Doli capax.
transmitted by descent from the ancestor
CAPE. Lat. (Take.) In old English
to the heir. 2 Bl. Com. 208. 1 Steph. practice. A judicial writ concerning lands
Com. 359. 2 C'rabb’s Real Pr0p.1015, or tenements, formerly in use in England,
§2394, et seq. 4 Kent’s Com. 374_412. and so termed from the emphatic word
2 Hilliard’s Real Prop. 194-208.
with which it began :-—C'ape in manum
CANTABR’. An abbreviation of Can 1wst1-um te-rtiam partem messaagii, &c.;
tabrigia, or Cambridgeshire, in old English (Take into our hand the third part of a
pleadings and records. 1 Instr. Cl. 28. messuage, &c.) It was divided into cape
Towns. Pl. 147.
magnum, or grand cape, which lay before
CANTARIA. L. Lat. Efrem cantare, appearance; and cape parvum, or pctit cape,
to chant.] In old English aw. A chan which lay after appearance. Termes de la
try. Fleta, lib. 3, c. 5, § 10.
Lay. Cowell. Reg. Jud. 2, 2 b. See Grand
CANTEL. L. Lat. cantcll-um, velut cape, Petit cape, Magnum cape, Parvum
quantillu.-m.]
11 old English law. That vcape.
which is added above measure; heaped
CAPE AD VALENTIAM. L. Lat.
measure. Spelman. Blount.
(Take to the value.) A species of cape
CANTRED, Cantrqf, Cantrep, Kantref. magnum, (supra), which issued in behalf

CAP
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of the tenant, where a vouchee made de ing the sheriff to take or arrest the party
fault, on the return of the summons against named in it. Prwcipimus tibi quod capias
him, and the demandant recovered; the A. 820. Reg. Jud. 1 b. The two princi
writ commanding the sheriff to take as pal kinds of capias are the capias ad re

much land of the vouchee as was equal to

spondendum, and the capias ad satisfacierr

the value of the land in uestion. Bract.
fol. 258 b, 299 b. Old
at. Brev. 161,
162.
Uowell.
Termes de la Leg. 1
Reeves’ Hist. Eng. Law, 440, 441. Reg.
Jud. 2. See Vouchee.
CAPELLA. L. Lat. [from eapa, q. v.]

dum, (qq. V.)
CAPIAS AD AUDIENDUM JUDI

In, old records.

CIUM. L. Lat. (You take—to hear judg
ment. Iu English practice. A writ which is
awar ed and issued to bring in a defendant
who has been found guilty of a misdemeanor,

A box, cabinet or reposi to receive his judgment.

4 Bl. Com. 375.

tory in which were preserved the relics of 4 Steph. Corn. 436.
martyrs. Spelman.
CAPIAS AD RESPONDENDUM. L.
A small building in which relies were Lat. (You take—to answer.) In practice.
preserved; an oratory or chapel. Id.
A well known writ, (usually simply termed
In old En lish law. A chapel. Fleta, a capias,) by which actions at law are
lib. 5, c. 12, 1. Spelman. Cowell.
frequently commenced; and which com
CAPELLARE, Capulare. L. Lat. In mands the sheriff to take the defendant,
old European law. To cut, break or tear and him safely keep, so that he may have
0ﬂ'; (incidere, frangere,radere.) Spelman. ' his body before the court on a certain day,
GAPELLUS. L. Lat. In old English; to answer the plaintiff in the action. 3 Bl.
law. A cap. Oapellus ferreus; a steel I Corn. 282.
1 Tidd’s Pr. 128. Arch.
' cap; a helmet or head-piece. Fleta, lib. New. Pr. 219. The form of this writ has
been considerably modiﬁed in England by
1, c. 24,§ 12.
CAPERE. Lat. In the Roman law. the Uniformity of Process Act, 2 \Vill. IV.
To take; to take with effect, (cum efectu). c. 39; and is now only issued after the
Dig. 50. 16. 71. pr. To take effectually; suit has been actually commenced by sum

to take with the intention of holding or

mons, where an arrest of the defendant is

keeping; to accept, as distinguished from
receive. A distinction was made between
this word, and accipere, (aliud est capere,
aliud accipere) ; it not being properly ap
plicable to cases where a restitution or re-

required. Stat. 1 zﬁ 2 Vict. e. 110.
Arch. Pr. 461. Wharton’s Le:c.

The capias, in its original form, ran thus:

4

delivery of the thing taken was contem
plated or required; (non videtur quis capere
quad erit restiturus). Dig. 50. 16. 71. ‘
Non videtur quisquam id capere quod ei
necesse est alii restituere. Id. 50. 17. 51.
CAPERE. Lat. In old English law
and practice. To take; to seize or arrest.
See Capias.
To take or receive judicially; to receive
the verdict of an assisc or jury; to hold
courts at which such verdicts were given.
Qui cum militibus comitatuum, capiant in
comitatibus assisas prcedictas ; who, to
gether with the knights of the shires, shall
take in the counties the assises aforesaid.
Mag. Cart. 9 Hen. III. e. 12. Capiatur
vered-ietum juratorum; the verdict of the
jurors shall be taken. Fleta, lib. 1, c. 41,

§ 6.CAPIAS.

Lat.

(You take—-Quad ca

Chitt.

Rex vice-comiti salutem. Prwcipimus tibi
quad CAPIAS A. si inventusfuerit in balliva
tua, ct cum salvo custodias, ita quod habeas
corpus ejus coram justitiariis nostris apud
Westmonasterium, (tall die, AD RESPON
nsunusr B. deplacito quod, ‘c. Et habeas
ibi hoe breve. Teste, éc. Reg. Jud. 1 b.
The modern English writ was, down to a
recent period, a literal translation of this
form; and, with some modiﬁcations, it has

hitherto generally been adopted in Ameri
can practice.

The eapias was originally called a habeas
corpus, from these words used in it. 2
Reeves’ Hist. Eng. Law, 439.
CAPIAS AD SATISFACIENDUM.

L. Lat.

(You take—to satisfy.)

In prac

tice. A writ of execution, (usually termed,
for brevity, a ea. sa.) which a party may

issue after having recovered judgment
against another, in certain actions at law.

It commands the sheriff to take the party
pias; that you take.) In practice. A ‘named, and keep him safely, so that he
judicial writ in actions at common law, so may have his body before the court on a
termed from the emphatic word in it, when certain day, to satisfy the party by whom

the proceedings were in Latin, command

it is issued, the damages, or debt and dam
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ages recovered by the judgment. Its ef
fect is to deprive the party taken of his
liberty, until he makes the satisfaction
awarded. 3 Bl. Com. 414, 415. 2 T1'dd’s
Pr. 993, 1025. Litt. sect. 504. C0.Litt.
289 s.

,

CAP

and Appendix No. iii. sect. 2.

3 Steph.

Com. 569.
CAPIATUR PRO FINE.
L. Lat.
(Let him be taken for the ﬁne.) In Eng
lish practice. A clause inserted at the end
of old judgment records in actions of debt,
where the defendant denied his deed, and
it was found against him upon his false
plea, and the jury were troubled with the
trial of it. Cro. Jac. 64.
The same form was used in actions of re

The ca. so. in its original form, ran as
follows: Rea: uic’ salutem. Prwcipimus
tibi guod earns J. de 6'. et cum salvo cus
todias, ita quod Izabeas corpus ejus comm
jusliliariis nostris apud Weslmonasterium,
(tall die,) AD BATISFACIENDUM G. de K. plevin, trespass, ejectment, assault and false
tam dc oiginli solidis quos idem G’. in curia imprisonment; the judgment ordering the
nostra, dfc. recuperavit versus cum, quam party to be taken until he paid a ﬁne to
de viginti solidis qui 01', in eadem curia the king for the public misdemeanor which
nostra, adjudicate fuerunt pro damnis suis was considered as coupled with the private
qua habuit occasione delentionis dcbili prea injury in those cases. 3 Bl. Com. 398.
dicti. El Izabeas ibi lzoc breve. Teste, do Since the statute 5 & 6 \V. & M. c. 12,
Reg. Jud. 31. This has been very closely ' this form has been disused. Id. ibid. 3
followed in the modern forms of ca. sa. in Steph. Com. 636, note (a).
CAPITA. Lat. (plur. of Caput, q. v.)
debt.
,
CAPIAS IN WITHERNAM. I.-. Lat. Heads, and ﬁguratively, entire bodies,
(You take in withcrnam.) In practice. A whether of persons or animals. Spelman.
writ which lies where cattle or goods dis
Persons individually considered, without
trained have been driven or carried out of relation to others, (polls); as distinguished
the county, so that the sheriff cannot take from stirpes or stocks of descent. The

them on a writ of replcvin; commanding term in this sense, making part of the com
him to take other cattle or goods of the dis
trainor, as a second or reciprocal distress,
(withernam, or repetitum namium, signify
ing a second taking,) in lieu of the distress
formerly taken and withheld. Rag. Orig.
82, 83.

F.N. B. 69 A.

mon phrases, in capita, per capita, is derived
from the civil law. Inst. 3. 1. 6. Id. 3.
2. 4.
'01). 118, c. 3, ad ﬁncm. See Ca
put, In capila, Per capila.

Heads of cattle. Inst. 2. 1. 38. Id. 2.
20. 18. Dig. 7. 1. 68,70. Bract. fol. 3741).
See Wit]: Hence, according to Spelman, capital-ia,

3 Bl. Com. 148,

413, 129. 3 Steph. Com. 522.
ernam.
CAPIAS PRO FINE. L. Lat. (You
take—for the ﬁne.) In English practice.
A writ by which a party condemned to pay
a fine to the king, was taken and imprisoned

contracted to captalia and calalia ,' whence
calalla, chattels or goods, generally. Spel
man, voc. Capital.

See Capilalia.

Heads, chapters or general divisions; ti
tles. Capila legis ,' heads of law. HaIe’s
until he paid it. Cro. Eliz. 170. 5 Co. Hist. Com. Law, 87, 88. Halc’s Anal.
89. See Capialur pro ﬁne. This writ sects. xiii. xiv.
was disallowed by statute 5 & 6 Vi’. & M.
CAPITAINE. Fr. and L. Fr. [from L.
c. 12, in actions of trespass, ejectment, as Lat. capilaneus, q. v.] Leader; command
sault and false imprisonment. 3 Bl. Com. er; captain. Capilaincﬂote; commander
398. It seems, however, to be stillused in of the ﬂeet. Illem. in Scare. 24 Edw. I.
criminal cases. Cole on Informations, 97, Ord. Mar. liv. 2, tit. 1, art. 1.
Appendix A. No. 47. It has been recog
Master of a vessel. Emer. Tr. des Ass.
nised in American practice. 8 Grattan’s ch. 7, sect. 5.

CAPITAL.

R. 702.

CAPIAS

UTLAGATUM.

L. Lat.

(You take the outlaw.) In English prac
tice. A writ which lies against a person
who has been outlawed in an action, by
which the sheriﬂ" is commanded to take
him, and keep him in custody until the day
of the return, and then present him to the
court, there to be dealt with for his con
tempt. Rag. Orig. 138 b. 3 Bl. Com. 284,

See Capilale.

CAPITAL.

head or life.]

[Lnt. capilalis, from capul,

Relating to, or affecting the

life of a person.

A capital crime or felony

is a crime or felony punishable with death,

(quad ullimum inducilsupplicium). Bracl.

fol. 101 b.
Chief; principal; at the head.
tal burgcss.”

10 Mod. 100.

“ Capi

5 East, 372.

“ Capital citizens.” 8 East, 487.

1 Sim.
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385.
61.

“Capital messuage.”

3 P. Wms.

CAPITAL. [from Lat. caput, a head.]
A fund employed as the head, beginning or

basis of an undertaking or enterprise.

A

fund of money, or property, or both, em
ployed as the basis of a business ; a fund up
on which a merchant or other person trades
0r_does business. A fund made up by the
contributions of two or more persons as the
basis of a joint business or copartnership.
CAPITAL STOCK. The fund of a trad
ing company or corporation. See Capital.
The amount of money contributed or ad
vanced by the stockholders of a company
or corporation, for the purposes of the cor

CAP

CAPITALIS. L. Lat. [from caput,
head or chief.] In old English law. Chief,
principal ; at the head. A term applied to
persons, places, judicial proceedings, and
some kinds of property.
Capitalis custos ; chief warden or mag
istrate; mayor. Fteta, lib. 2, e. 64, § 2.
Capitalis dcbitor ; a principal debtor, as
distinguished from plegius, asurety. Mag.
Cart. c. 8. Id. Johan. c. 9. Called prin
cipalis. Fleta, lib. 2, c. 63, § 5.
Capital-is dominus ; chief lord. Fleta,
lib. 1, c. 12, § 4. Id. c. 28, § 5.
Capitalisplegius ; a chief pledge; a head
borough. Fleta, lib. 2, c. 52, § 5. Capi
talis baro, (q. v.); chief baron. Capitalis

poration, as distinguished from its property.

justiﬁarius, (q. v.) ; chief justiciary or

3 Zabriskie’s R. 195, 196.
CAPITALE, Captale. L. Lat. plur.
capitalia, captalia, from caput, head.
In
old European law. A beast or animal,
considered as an article of roperty ; hence,

justice.
Capitalis term ; a head-land. A piece
of land lying at the head of other land.
See Forera.
Uapitale. messuagium ,' a

according to Spelman, t 1e term chattel.

Capitale placitum ; a principal plea.
Bract.. fol. 366. See Dig. 50. 16. 103.

Reddant * ’* decimas, tam in viventi capi
tali, quam in mortuisfructibus term: ,' they
shall pay tithes as well in the living animal,
as in the dead fruits of the earth. Fragm.
LL. Aethelstani, apud Spelman. Si ceorl
aliquod captale furetur, &c.; if a churl
steal any beast. LL. Ime, c. 58, ibid.
Si * * introeat alicujus vicini sui capitale
per suum apertum, &e.; if any ncighbor’s

beast enter through the opening eft by
himself, &c.

LL. Inw, c. 40, apud Spel

man, voc. Curtillum.

CAPITALIA, Captalia. L. Lat. [plur.
of capitals, captale, q. v.] In old European
law. Any kind of goods moveable or im
movcable, but properly that kind which
consists in animals, from whose heads (ca

pita) the things themselves were sometimes
called capita, sometimes capitalia, and by
contraction, captalia and catatia ; whence
the law term catalla, chattels. Spelman.
Dominica capitalia celata pro furto Izabe
antur; the concealing of the lord’s beasts,
or chattels shall be considered as theft.
LL. Hen. I. c. 14.

CAPITALIS.
or life.]

life.

chief mcssuage.

Bract. fol. 76 b, 96.

Capitalis redditus ; a chief rent, (q. v.)
CAPITALIS BARO. L. Lat. In old
English law. Chief baron. Oapitalis baro
scaccarii domini regis ; chief baron of the
exchequer. Towns. Pl. 211.
CAPITALIS J USTITIARIUS. L. Lat.‘
In old English law. Chief justiciar or jus
ticiary; chief justice. Capitalis (pr sum
nus) justitiarius totius Anglia ; c ief jus
ticc of all England. The title of the presid
ing justice in the court of Aula Regis. 3
Bl. Com. 38. 1 Reeves’ Hist. Eng. Law,
48. Nos, vel, si extra regnum fuerimus,
capitalis justitiarius noster, mittemus justi
ciarios per unumquemque comitatum ; we,
or if we shall be out of the reahn, our chief
justiciary will send justices through every

county.

Mag. Cart. 9 Hon. III. e. 12.

This title ceased in the ﬁfty-second year of
Henry III. 2 Reeves’ Hist. 91.
Capitulis justitiarius ad placita coram
rcge tencnda ; chief justice for holding
pleas before the king. The title of the
chief justice of the King’s Bench, ﬁrst as

Lat. [from caput, head sumed in the latter part of the reign of

Capital; affecting or involving Henry III.

Grimm capitale; a capital crime.

Bract. fol. 120 b, 101 b. In the civil law,
offences punishable by the loss of civil
rights, (amissio civitatis), interdiction of
tire and water, banishment (deportati0,) or
labor in the mines, (metallum) were also
termed capital. Dig. 48. 1. 2. Id. 50. 16.
103. Inst. 4. 18. 2.

2 Reeves’ Hist. Eng. Law. 91,

285.

Uapitalisjustitiarius banci, or de banco ,'
chief justice of the bench. The title of the
chief justice of the (now) Court of Com
mon Pleas, ﬁrst mentioned in the ﬁrst year
of Edward I. 2 Reeves’ Hist. Eng. Law,
ub. sup. Crabb’s Ilist. Eng. Law, 146.

See Justiciar, Chief Justiciar.

The title

CAP
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eapitalis seems to have originally been con dition, (prioris statﬁs mutatio). Inst. 1.
ﬁned to the justices of the Aula Regis, and 16. pr. 1 Mackeld Civ. Law, 131, § 121.
the Bancus. Bract. fol. 108, 108 b.
Sometimes called capitis minutio. Dig. 4.
IAPITANEUS. L. Lat. [from caput, 5. 1. This was of three kinds. See Caput,
a head; Fr. capitaine] In feudal law. Status.
One who held an estate or dignity in capite,
Capitis deminutio marima ,' the highest
that is, immediately from the king. Feud. kind of capitis deminutio, when liberty was
Lib.1,tit-. 7. Lib. 2, titt. 10, 51. Achief lost, which carried with it citizenship (civi
lord or baron of the king, (baro regis oel tas,) and family, (familia.) Inst. 1. 16. 1.
regn-i). Spelman. See Caput.
Dig. 4. 5. 11.
A leader; a captain. Spelman. Towns.
Capitis deminutio media; the less or
Pl. 214, 210.
middle kind of oapitis deminutio, when the
A naval commander. Reg. ,Orig. 191. right of citizenship was lost, (which carried
Capitaneus et custos maris; captain and with it family) but liberty was retained.
warden of the sea. The title given to a Inst. 1. 16. 2. Dig. 4. 5. 11.
naval oﬁicer, A. D. 1264. Chart. 48 Hen.
Capitis deminutio minima ; the least or
III. apud Spelman, voc. Admiralius. lowest kind of capitis deminutio, when lib
Thomas de Molten, who was Lord Egre erty and citizenship were retained, but fam

mond, a great baron of Lincolnshire, had ily or family relations, (otherwise called
this title, which Sir Matthew Hale suppos

status hominis,) underwent a change, as by

ed to be superior to that of Admiral, it arrogation of a person suijuris, or emanci
having been given to lieutenants of Eng pation of aﬁliusfamilias.

Inst. 1. 16. 3.

land and Ireland, in the absence of the Dig. 4. 5. 11. 1 Mackeld. Civ. Law, 131,
king. P. 24 Edw. I. Hale’s Hist. Com. § 121.
CAPITULA. L. Lat. [plur. of capita

Law, (Runnington’s ed.) 36, note.
CAPITARE. L. Lat. [from caput, lum, q.v.] In feudal and old ecclesiastical
head.] In old law and surveys. To head, law. Collections of laws or ordinances,
front or abut; to touch at the head, or end. (legum canones,) drawn up under certain
Tenent octo acrasjuxta Goreswall, capitantes divisions or heads, (eonstitutorum capita,
ad prwdictum wallum ; they hold eight i. e. summas continent-ia.) Spelman. Feud.
acres near Goreswall, heading to (or on) Lib. 2, tit. 40.
Chapters or assemblies of ecclesiastical
the said wall. Co-well, voc. Abbuttals. * *
Unam peciam prati apud Langmede, qua: persons. See Capitulum.
capitat ad regiam stratum, et laterat ad terras
CAPITULA ITINERIS. L. Lat. [L.
hwredum JVicholai de Sandwg/co militis; Fr. ehapitres dc eyre.] In old English
one piece of meadow which heads on the practice. Chapters of the eyre. Chapters,
highway, and sides [i. e. borders or touches articles, heads or schedules of inquiry, de

on the side,] on the lands of the heirs of livered to the justices itinerant, (in it-tnere,
Nicholas de Sandwich, knight. MS. Dat. in e_z/re,) in behalf of the crown, for their
A. D. 1317, cited in Cowell, voc. Laterare. direction, and read and given in charge by
CAPITATIM. Lat. By the head; to ;them to the juries from the various hun

each individual. Lord Ellenborough, 4 III.

dreds, at the opening of the eyre. ’ Bract.

‘ fol. 116, 109. Britt. cc. 2, 8. Fleta, lib. 1,
CAPITATION. [from Lat. caput, head.] e. 20. 1 Reeves’ Hist. Eng. Law, 52, 201.
A tax on the head or person; a poll-tax. 2 Id. 4, 5.
Const. U. S. Art. 1, sect. ix. n. 4.
Braeton has given the form of one of
CAPITE. See Caput, In eapita.
these capitula at length. It consists of ﬁfty
CAPITE MINUTUS. Lat. In the heads, embracing every variety of crime
civil law. One who had suffered the capitis and misdemeanor to which the attention of
deminutio. Dig. 4. 5. See Capitis de the jury could be directed. Bract. fol. 116
minutio.
—l18. In Fleta, the number of distinct
CAPITILITIUM. L. Lat. [from caput, heads is extended to one hundred and
head or poll.] In old law. Poll money. thirty-six. Fleta, lib. 1, c. 20. According
Blount. IVhishaw.
to Britton, a copy of these chapters had
CAPITIS DEMINUTIO, (sometimes to be delivered to each dozen or twelve, as
written DIMINUTIO). Lat. In the civil he calls the jury; (a chescun dozeyne soient
law. The loss of a status or civil qualiﬁ les chapitres severaument liveres,) and upon
cation; the change of a man’s former con these their presentments were made, each
(if S. 206.

.
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head being separately answered to. Britt.
c. 2. Bract. fol. 116. Hence, doubtless,
has originated the modern practice of
charging the grand jury at the opening of
the higher criminal courts. The records
of these inquisitions have been preserved
in the Rolls oﬁicially denominated “the
Hundred Rolls.” Hubback’s Evid. of Sue
cession, 603.

CAPITULA CORONIE. L. Lat. In
old English law. Chapters of the crown.
Chapters or heads of inquiry, resembling
the capitula itineris, (q. v.) but of a more
minute character, delivered in the year
1194, 5 Ric. I. 1 Reeves’ Hist. Eng. Law,
201. Hale’s Hist. Com. Law, c. 7. C'rabb’s
Hist. Eng. Law, 130.
CAPITULA DE JUD./EIS. L. Lat.
Chapters or articles concerning the Jews.
Articles of inquiry relating to the Jews,
delivered to the justices itinerant in the
reign of Richard I. directing them to ad
judge what revenue should be paid by the
Jews to the king for protection, license to

CAP

dean in a cathedral church, (cler-icorum con
gregatio sub uno decano in ccclesia cathedrali.)
Co. Litt. 96. Brad. fol. 12,16. See Chapter.
CAPPA. L. Lat. In old records. A
cap. See Cape.
Cappa honor-z's ; the cap of honor. One
of the solemnities or ceremonies of creating
an earl or marquis. Bacon’s Worlrs, v. 47 4.
CAPTAIN. [Fr. capitaine, L. Lat. capi
taneus, qq. v.2
In marithpe law. The
commander o a ship or vessel, as being

its head and conductor or director. More
commonly termed in law, master, (q. v.)
CAPTIO. Lat. [from capers, to takc.]

In old English law and practice. A taking
or seizure of a thing, as an animal. Bract.
fol. 156. Est omnis captiojusta eel injusta.
Fleta, lib. 2, c. 44, § 1. Bone coynoscit
captionem ,' (he) well avows the taking. 1
Salk. 3.

A taking or seizure of land.

Dies cap

tionis indorsari debet in _tcr_qo brevis ; the
day of the taking ought to be endorsed on
the back of the writ. Bract. fol. 365 b.
trade and the like. Hoveden, 423. 2 Bl.
A taking or arrest of a person. Reg.
Corn. 343. Hale’s Hist. Com. Law, c. 7. Orig. 278 b. Bruct. fol. 145 b. Irrjusta
Cmblfs Hist. Eng. Law, 131.
captio et injusta detentio. Flcta, lib. 1, c.
CAPITULARY. [L. Lat. capitulare, 42, § 1.
A taking or holding of a court. Uaptio
from capitulurn, a ehaptcr.] A collection
of chapters, (capitulorum congeries) ,' a de assisw; the taking of the assise. Bract.
cree or ordmance. Spelman. Mr. Bar fol. 111, 202 b.
A taking or receiving. Homagii captio ;
rington applies the term to several of the
English statutes. Barringt. Obs. Stat. 3, taking of homage. Id. fol. 16.
CA1"l‘ION. [Lat captio, q. v.] In
note, et seq. Mr. Butler observes that the
word is generic, and denotes every kind of practice. A talnng, seizure or arrest of a
literary composition divided into chapters. person. 2 Salk. 498. The word in this
sense is now obsolete in English law.
Horw Juridicce, 86.
In feudal law, the capitularies (capitula
A taking or seizure of athing, as an ani
ria,) were a collection of laws, divided into mal. Vaugh. 173. “ Caption and asporta
short chapters or heads, promulgated by tion.” T. Jan. 109.
Charlemagne and other kings of the Franks.
A certiﬁcate of the taking of a commis
The earliest collection of them is that of sion, subscribed by the commissioners.
Angcsize, Abbot of Fontenellcs, published Blount.
The title or headin_/7 of a legal document,
A. D. 827. Three books were added by
Benedict the Levite (that is, the deacon) of as abill in equity, an indictment, &c. 1 Ld.
the church of Mentz. The best edition is Rag/m. 548. Marshall, C. J. 8 Peters’ R.
that of Baluze in 1677; the latest is by De 149. Whart0n.’s Am. Grim. Law, 63. The
Chiniac, Paris, 1780, Basle, 1796. But word in this sense seems rather to be de
lcr’s ‘Vote 7 7, Lib. 3. Co. Litt. Butler’: rived from caput.
CAPTION. [Lat. captio, q. v.] In
Hor. Jur. 86. 1 Robertson’s Charles V.
Appendix, Note xxxix. Esprit des Lois, Scotch practice. A taking of a person.
liv. '28, c. 9.

Arrest;

apprehension.

1J’cll’s Dist.

7

()Al’ITULU.\I. L. Lat. [dimin. of caput, Wits. ct‘ Shaw’s R. 519, 520.
CAPTOR. L. Lat. In old English law.
a head.] In old English law. A chapter;
a small head or division. Spelman. Termes A taker; a lessee. Towns. Pt. 37.
A taker of property; one who seized
dc la Ley. Cowell, voc. Chapter.
An assembly of ecclesiastical persons. cattle as a distress. Fleta, lib. 2, c. 47,

A congregation of clergymen under one

§§ 23, 29.
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CAPTOR. L. Lat. and Eng. [from Lat.
A head or beginning. Caput anni ; the
capere, to take] In international law. beginning of the year; the new year’s day.
One who takes or seizes property in time of Cowell.
war; one who takes the property of an
A head, or principal division. Caput
enemy. In a stricter sense, one who takes legis ; a head of law.
a prize at sea. 2 Bl. Com. 401. 1 Kent’s
CAPUT LUPINUM. L. Lat. [Sax.
Com. 86, 96, 103.
wulﬁ-sheo/'0d.\] In Saxon and old English
CAPTURE. [Lat. captura, from capers, law. A wolf’s head. An outlawed felon
to take.] In international law. A taking was anciently so called, because he might
or seizure of the goods of an enemy; a be slain or knocked in the head, like a
taking of prizes in time of war, par wolf, by any one that should meet him.
ticularly at sea. 2 Bl. Com. 401, 402. 2 Bract. fol. 128 b, 134. Fleta, lib. 1, c. 27,
Steph. Com. 79,80. 1 Kent’s Com. 91, § 13. Mirr. c. 4, sect. 4. Co. Litt. 128 b.
92. See Seizure.
4 Bl. Com. 320. That is to say, he might
CAPUD. Lat. Head; a or the head. be killed, if he resisted being taken, or en
An old fom1 of caput, (q. v.) Ad capud deavored to escape, but if he did neither,
bosci ; at the head of the wood. Rot. whoever killed him was bound to answer
Peramb. Forest. 29 Edw. I. m. 8. Usque for him, as for any other person. This im
ad summum capud dc Akemcre. Id. ibid. portant explanation, given by Bracton, has
CAPUT. Lat. A head; the head of been overlooked by some later writers.
aperson; the whole person; the life of a Bract. ab. sup. 2 Reeves‘ Hist. Eng.
person. See aﬂstimatio cap-itis.
Law, 20.
In the civil law. A person or individual.
CAPUT PORTUS. L. Lat-. In old
In capite libero ,' in, or over a free person. English law. The head of a port. The
Inst. 1. 13. 1. Omnis noralis actio eaput town to which a port belongs, and which
scguitur; every noxal action follows the gives the denomination to the port, and is
person. Id. 4. 8. 5.
the head of it. Hale de Jur. Mar. pars
A certain personal qualiﬁcation, other 2, (de portubus maris,) c. 2. 4 Taunt.
wise called status, which formed the indis 660.
pensable requisite to the capacity for civil
CAPUT, PRINCIPIUM ET FINIS.
rights among the Romans; and of which Lat. The head, beginning and end. A
there were three kinds; freedom, citizen term applied, in English law, to the king,
ship and family. 1 Mackeld. Civ. Law, as head of parliament. 4 Inst. 3. 1 Bl.
129, § 119. Inst. 1. 16. r. et seq. Diy. Com. 188.
4._5. 3_, 11, et per tot‘.
ee Oapitis de
CAPUTAGIUM. L. Lat. [from caput,
mznutzo.

head]

_In feudal law. A head or chief; the
king, as head of the state. See Caput, prin
czpium et ﬁnis. To-hold lands in capite,
was to hold directly from the king, as the

poll money, or the payment of it. Cow
ell. Blount. By some considered the

sovereign lord; (omnium terraram capite).

In old English law.

same with chevagiam, (q.

Head, or

Come”. See

Spelman, voc. Capitagium.
CAPUTIA. Plural of caputium, q. v.)
CAPUTIUM, Capucium. L. Lat. from
caput, head.] In old English law. A
head of land; a headland. Cowcll, voc.
Buttum.
CARABUS. L. Lat. In old English
law. A kind of raft or boat. Spelman.
CARBONES. Lat. In the civil law.

Spelman. Blount, voc. Capite. Caput
comitatﬁs ; the head or chief of the county ;
one of the ancient titles of the earl. Gilb.
C’. Pleas, 2. Caput feudi vel terms; the
chief lord of a fee. Spelman, Feuds, c. 4.
In old English law. A head or upper
end of a place. Caput villw ,' the head of
the town. Cowell. Bloant. Fleta, lib. 1, Coals. Dig. 50. 16. 167.
c. 24, § 1. Caput terrw ; the head or up
CARCANN UM. L. Lat. [from Sax.
per end of a piece of land.
cacarrne.
In old English law. A prison
A chief or principal place, house or mes or work- ouse. LL. Canuti, c. 62, apu-d
suage, (capitale messuagium.) Ca-put comi Spelman.
tatﬁs ,' the chief seat of an ear]. Bract. fol.
CARCARE. L. Lat. In old English
76 b. Caput baronite; the castle, manor law. To load; to load a vessel, (in navi
house, or chief seat of a baron. Id. ibid. bus carcare). Reg. Orig. 279. Carr.-are et
Id. fol. 93. Blount. Spelman, vocc. Baro discarcars ; to load and discharge, Towns.
nia, Bare.
PI. 59. Cowell, voc. Cartatus. See Car
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antiquitus stalutum, scilicet pro caretta ad
duos equos, decem denarios per diem, et pro
caretta ad lres equos, quatuordecem dena
rios per diem; no sl1eriﬁ' shall take the
horses or carts of any man, to make car
Carcatio ; lading. Carcationes; ladings. riage, unless he pay the livery ordained of
old, that is to say, for a cart with two
Towns. Pl. 226.
To cl1arge, (in an account). Fleta, lib. horses, ten pence per day, and for a cart with
three horses, fourteen pence per day. May.
2, c. 17.
CARCER. Lat. A prison or gaol. Cart. 9 Hen. III. e. 21. Spelman, quoting
ricare. To load a cart or wagon. Fleta,
lib. 1, c. 25, § 9. Id. lib. 2, c. 85.
Carcata; frei hted. Pr;/n.112. Towns.
Pl. ub. sup. ioaded. Fleta, lib. 1, c.
25, 9. Cartata. Cowell.

Strictly, a place of conﬁnement or detention this passage, writes the word carecta. Nul
lus vice-comes—capiat equos vel caretas ali
Carcer ad continendos homirws, non ad cujus Ziberi hominis, pro cariagio faciendo,
puniendos haberi debet ,' a prison ought to nisi de voluntate ipsius liberi hominis; no
be used for conﬁning men, not for punish sheriff shall take the horses or carts of any
ing them. Dig. 48. 19. 8. 9. Bracton freeman, to make carriage, unless with the
quotes this passage with a slight alteration : consent of the said freeman. Mag. Cart.
Career ad eontinendos et non puniendos ha Johan. c. 30. This is nearly the language
beri debeat. Bract. fol. 105. See 2 Ma of the original articles. C. 20. Flcta,
son’s R. 516. Lord Coke quotes it (from quoting this passage, Writes the word ca
Braeton) with a further alteration: Career recta. Fleta, lib. 2, e. 50, § 27.
CARGO. [Fr. cargaison; Span. cargo
ad homines custodiendos, non ad pu-niendos
dari debet; a prison should be assi ned zon.] In mercantile law. The load or
for keeping men, not for punishing t em. lading of a vessel; goods and merchan
dizc put on board a ship to be carried,
00. L5”. 260 a. See Prison, Gaol.
CARCOSIUM. L. Lat. In old Eng (merces in navi vehendaz) to a certain port.
lish law. Acarcslss. Fleta, lib. 2, c.79,§ 17. This term is considered, both in English
CARECTA, Carrecta. L. Lat. [from and American law, as applying to goods
Fr. charret, dimin. of char, from Lat. car only, and does not include live animals, or
and safe keeping, and not of punishment.

rum, a car, according to Spelman; or ac

persons. 4 Pick.R 429. 2 Gilli‘ Johns.

cording to Blount, from Sax. cre!.] In old 136. 7 Man. J) Gr. 744, 736, note. See
English law. A cart. Reg. Orig. 281 b. 9 Jl[etcalf's R. 354.
Brad. fol. 217 b, 232. Fleta, lib. 1, c.
CARGA. Span. In Spanish law. An
21 go. A vehicle distinguished from‘ incumbrance; a charge. lVhite’s New
both currus, and carrum. Br-act. fol. 168. Recap. b. 2, tit. 13, ch. 2,§ 2.
Vesligia malefaclorum sun! sequenda per
CARGAISON. Fr. 111 French com
ductum carectae, passus equorum, et veslz' mercial law. Cargo; lading, (tout ce qui
gia hominum, st alio mode; the traces of ‘est chargé). Emerig. Tr. des Ass. ch. 10,
the malefactors are to be pursued by the sect. 1.
wheel-tracks of carts, the hoof-prints of
C-ARGARE. L. Lat. In old English
horses, the foot-steps of men, and other law. To charge. Spelman.
ways. [(1. fol. 121 b. In Magma Charta,
CARIAGIUM. L. Lat. [from cariare,
it is written careta, caretta, and carretla, (q. v.); L. Fr. cariage.] In old English
law. Carriage; the carrying of goods or
(qq-t) ,
-'arectar1us ,' a carter. Reg. Oriy. 190. other things for the king. lVullus vice
Fleta, lib. 2, c. 85.
co/mes—capiat equos, rel oarettas alicujua,
Careclala; a ‘cart load. 2 Mon. Angl. pro cariagio faciendo ; no sheriff shall take
340. Cowell. Blount. D3/er, 70.
the horses or carts of any person, to make
CARENA, Carina, Carrena. L. Lat. carriage. Magna Charla, 9 Hen. III. 0.
[from Fr. quarante, forty.] In old ecclesi 21. A similar provision was contained in
astical law. A period of forty days. Of the statute of \Vestminster 1, c. 1. Nul
the same meaning as quarentena, (Fr. qua preigne chivals, bofes, ehares, no charets,
rantaine,) quarantine. Spelman. See Qua neifes, ne bateur, ne auter chases aﬁaire
rantine.
cariage; no person shall take horses, oxen,
CARETA, Caretla, Carrelta. L. Lat.‘ wagons, carts, ships or boats, or other
In old English law. A cart. Nullus vice things to make carriage.
comes—eapiat equos vel carettas alicujuspro

CARIARE.

L. Lat.

cariagio faciendo, nisi reddat liberationem In old English law.

[L. Fr. carier.]

To carry. Reg. Orig.
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46 b. Cariare et recariare; to carry and for carrying heavy commodities. Webster.
re-carry. Id. 127. Cariavit ,' (he) carried. Ox-carts are classed under this deﬁnition. Id.
A carriage in general. Id.
Id. 110. Ad cariandum ,' to carry, for
Both these senses of the term were re
carrying. Id. ibid. 127. Fleta, lib. 2, c.
cognized in Favers 0. Glass, 22 Alabama
76, § 2. Id. 0. 85.
CARIATOR. L. Lat. [from cariare, q. R. 621. But the court, in this case, de
v.] In old English law. A carrier. Cari cided that a vehicle with four wheels,
atores ; carriers. Flcta, lib. 2, c. 73, § 4.. drawn by oxen, suited to the ordinary pur
CARIER. L. Fr. To carry. A carier poses of husbandry, and employed in the
same uses to which carts, in the common
ses bleez. Yearb. H. 2 Edw. ll. 27.
CARMEN. Lat. In the Roman law. acceptation of the term, are appropriated,
Literally, a verse or song. A formula, or was protected from levy and sale by the
form of words used on various occasions, statute exemptin “ one horselor oa:-cart”

as of divorce. Taylor’s Civ. Law, 349.
CARNAL. [L. Lat. carnalis, from caro,
ﬂesh.] Of the body; relating to the body;
bodily.
CARNALITER. L. Lat. In old crim
inal law. Carnally. Uarnaliter cognovit ,'
carnally knew. Technical words in indict

from execution.
e court departed from
the ordinary sense of the word, in order
to give effect to the manifest intention of
the le 'slature. Chilton, C. J. Id. 624.

CA TA, Charla. Lat. In old English
law. A charter, deed or writing. Carla
non est m'si vestimentum donationis; the

ments for rape, and held essential. 1 Hale’s deed is nothing but the clothing of the
Carla
P. C. 637-639. 3 Inst. 60. See 3 Chill. gift. Staunford, J. Plowd. 160.
partita dc afrectamento ; aeharter-party of
Grim. Law, 812.
CARNISPRIVIUM. L. Lat. In old affrcightmcnt. Towns. Pl. 224. Carla

English law. Shrovetide. Towns. Pl. 43.
CARRERA. Span. In Spanish law.
A carriage-way; the right of a carriage
way. Las Partidas, part 3, tit. 31, l. 3.
CARRETA, Carrccta. L. Lat. In old
English law. A carriage, cart or wain load.
Cowell. Blounl.
CARRICARE. L. Lat. [from Ital. car
rico, a load, or Lat. carrum, a car.] In old
European law. To load ; to carry any thing
on a car or cart. Spelman.
CARRIER. One who carries or agrees
to carry the goods of another, from one
place to another, for hire, or without hire.
See Angell on Carriers, passim. See Com
mon earner.
CARRUCA. Lat. In the civil law. A
four-wheeled vehicle used for riding. Dig.

perdomtionis ; a charter of ardon. Reg.
Orig. 288, 312. This form ofthe word occurs
1n the oldest records; as Magna Carla,

34. 2. 13.

an estate, for the purpose of repairing in

the Carla dc Foresta, qq. vi See Charla.
CARTA. Span. from at. charta, q.
v.] In Spanish law. A letter or charter.
Las Partidas, part 3, tit. 18, l. 30.
A deed. Id. part 5, tit. 13, l. 14.
A power of attorney. White’: New
Recop. b. 1, tit. 6, ch. 1, § 1.

CARTA DE FORESTA. L. Lat. In
old English law. The Charter of the F0
rest. More commonly called Charla dc
Foresta, q.
CART . Fr. In French marine law.
A chart. Ord. Mar. liv. 1,tit. 8, art. 2, 3.

CART BOTE.

Wood or timber which

a tenant is allowed by law, to take from

CARRUM, Carrus. Lat. In old Eng struments, [includin necessary vehieles,]
lish law. A w agon or wain; a four of husbandry. 2 B . Com. 35. See Bate,
wheeled vehicle. Bract. fol. 168. Car Plough bote.
ros vel carectas. Hela, lib. 3, c. 5,
CARTMEN are common carriers. 2
K'ent’s Corn. 598, and note. See Angell
§ 13.
CARRYING AWAY. In criminal law. on Carriers, § 7 4.
CARTEL, Chartel. An instrument or
The act of removal or asportation, by
which the crime of larceny is completed,

writing for settling the exchange of prison

and which is essential to constitute it. 2
Russell on Crimes, 5. Wharton’: Am.
Crim. Law, § 1802, et seq.
“CART.” A well known vehicle. A
carriage with two wheels, ﬁtted to be drawn

ers of war. See Chartel.
CARTEL SHIP. In international law.
A ship of truce; a ship or vessel commis
sioned in time of war, for the purpose of
effecting the exchange of prisoners, or car

by one horse or by a yoke of oxen, and

rying proposals of any kind between belli

used in husbandry, or commercial cities, gerent powers ; and which is privileged from
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Brande.

Tomlins.

CARUA.

1 Kent’: Com. 68.

L. Lat. [Fr. carue, chare.]

In old English law. A plough. More
commonly written caruca, (q. v.) Spclman.
Caruagium ; carnage or carvage. Bract.
fol. 37. See Carucage.
CARUCA. L. Lat. [Sec C'arua.] In
old English law. Aplough. Magna Charla,

c. 5. Bract. fol. 40. Fleta, lib. 2, c. 84.
Spelman, voc. Game. The same as soca.
‘ Litt. sect. 119. Caruca. boum ,' a plough

of oxen, that is, drawn by a pair of oxen.
Fleta, lib. 2, c. 73, § 2.

Equos vel afros

carucarum vel carectarum. Id.§ 5. Proz
cederet caruca boves; the plough would go
before the oxen; it would be putting the
plough before the oxen. Id. lib. 1, c. 31, § 8.
A car or cart, (carruca.) Towns. Pl.
198, 239, 59. 1 Ld. Raym. 75. But this
is rather the classical meaning. Spelman,
voc. Carua. Sueton. Nero, 30. It seems
to have been confounded with carucata,
(q. v.) by Jermyn, in Latch, 216.
Carucagium; earueage, carnage, or car
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Carucatarius ; one who held land in car
vage, that is, in socage, or plough tenure.
Cowetl. Kennett’s Par. Ant. 354, cited ibid.
CARUE. L. Fr. A carve (of land); a
ploughland. Britt. c. 84.
CARVAGE. The same as carucage,
(q. v.) Cowell. Blount, voc. Carucata.
CARVE. [L. Lat. carua, carucata; L. Fr.
carue.] In old English law. A carucate
or ploughland. Stat. 28 Edw. I. See Ca
rucata-, Ploughland.
OAS. Fr. Case; a, or the case; an
event or occurrence. En ceo cas et en cas
semblables; in this case and the like cases.
Britt. e. 75. Si cas aveigne ; if the case
happen. Id. ibid.
CAS FORTUIT. Fr. In the law of in
surance.

A fortuitous event; an inevitable

accident. Emerig. Tr. des Ass. ch. 12. 3
11'ent‘s Com. 300. See Casus fortuitus.
CASA. Ital. and L. Lat. In old Euro
pean law. A house. LL. Longob. lib. 1,
tit. 18, l. 1. Id. lib. 2, tit. 17, l. 1. Spel
man.

CASATA, Cassata. L. Lat. [from case,
Vil In old European law. A house
CARUCAGE. [L. Lat. carucagium, with and suﬁicient for the support of one
from caruca, a plough.] In old English family. Otherwise called lzida, a hide of
vage.

See Uarucage.

law. A kind of tax or tribute aneiently
imposed upon every plough, (carue or
plough land) for the public service. Spel
man, voc. Carua. Called by Bracton,
(fol. 37,) caruagium; by other writers cara
age, and carvage. Cowell. Blount, voc.
Curucata. Termes de la Leg/.
CARUCARIUS. Lat. In the civil
law. The driver of a caruca or carruca,
(q. v.) Dig. 19. 2. 13.
CARUCARIUS. L. Lat. [from caruca,

land, and by Bede, fa-milia.
voc. Casa.

CASATUS, Uassatus.

Spelman,

L. Lat. [from

case, q. v.] In old European law. A vas
sal or feudal tenant possessing a casata, (q.
v.); that is, havinga house, household, and

property of his own, (suas wdes, suam
-familiam,suum peculium.) The casati, or
cassati embraced both bond and free ten

ants engaged in husbandry, (vassalli colo

nici.) Spclman, voc. Oasa.
T e ceorls mentioned in the later Anglo
man. Reg. Orig. 190. Fleta, lib. 2, e. Saxon charters are sometimes so named.
Cart. Ofw, A. D. 780. 1 Spence’s Chancery,
73, § 2.
'
CARUCATA. L. Lat. [from caruca, a 50, and notes ti), (Ic), ibid.
CASAMENFUM. L. Lat. [from case,
plough] In old English and Scotch law.

aplough.] In old English law.

A plough

A earucate, or carve of land; a plough- q. v.

In old European law.

The land

land. A quantity of land contaimng1 as held y a vassal or tenant; his holding or
much as might be tilled by one ploug in tenement, (territorium vassalli, tenemen
a year and a day. Reg. Orig. 1 b. Co. tum.) Spelman. The same as casatu, (q. v.)
CASE. A suit or action ; a cause. The
Litt. 5 a, 69 a. Skene a'e Verb. Siymf.
Blount, voc. Carucate. By some said to Lat. casus had formerly the same meaning.
be one hundred acres. Blount. But pro Bract. fol. 301 b.
Acase, in the sense of the constitution of
bably of no ﬁxed quantity. Thel. Dig.
the United States, (Art. III. Sect. II.) is
lib. 8, c. 12. See Carve, Ploughland.

A team or draught of oxen, (carucata a suit in law or equity, instituted accord
boum,) for drawing or ploughing. Cowell. ing to the re ar course of judicial pro
Blount.

Aeart load. Blount. Perhaps a corrup

ceedings, an
touchin

arises when some subject,

the constitution, laws or treaties

tion of carecta, carreta, or carectata, (qq. v.) of the Ilnited States, is submitted to the
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courts by a party who asserts his rights in points of law arising on such facts.

This

the form prescribed by law. Story on is sometimes called a case stated. 3 Whar
Const. § 1646, (b. 3, ch. 38.) See 1 Kent’s ton’s R. 143. 8 Se-rg. J: R. 529.
In England, by statute 3 & 4 IVill. IV.
Com. 325, 326. 9 Wheaton’s R. 819. 9
Peters’ R. 224. Bartley, C. J. (dissenting) c. 42, s. 25, the parties are allowed to frame
a case of this kind immediately after issue
6 Ohio St. R. 357, 358.
CASE, [Lat casus, Fr. cas.], or TRES joined, and bring it at once before the
PASS ON THE CASE. In practice. A court in bane for its decision, in order to
form of personal action ea: delicto, less an
cient than tl1e other forms, invented under

avoid the expense and delay of a trial.

the authority of the statute of VVestminster

CASE RESERVED, OR MADE.

3

Steph. Corn. 621.

2, (13 Edw. I.) c. 24, as a remedy for in practice.

In

A statement in writing, of the

juries to which the older forms were not facts proved on the trial of a cause, drawn

adapted, and intended to supply the defect
which, in this respect, was found to exist in
the original scheme of personal actions.
3 Stepk. Com. 461. Steph. Pl. 6, 16,

(Am. ed. 1824.)

It received the name of

up and settled by the attorneys and counsel
for the respective parties, under the super
vision of the judge, for the purpose of
having certain points of law, which arose
at the trial, and could not then be satisfac
torily decided, determined upon full argu
ment before the eourt in banc.‘* This is
otherwise called a special case; and it is
usual for the parties, where the law of the

case from the circumstance of the plaintiﬂ"s
whole ease or cause of complaint being set
forth at length in the original writ, contra
ry to the usual practice in those formuhe.
Reg. Orig. 105,106. 3 Bl. Com. 122. It case is doubtful, to agree that the jury shall
was called trespass on the case, because it ﬁnd a general verdict for the plaintiff, sub
was devised upon the analogy of the old ject to the opinion of the court upon such
form of trespass. 3 Steph. Com. ub. sup. a ‘case to be made; instead of obtaining
The ﬁrst example in the books, of the use of from the jury a s ecial verdict. 3 Bl. Com.
this action, or rather the earliest reported 378. 3 Staph. am. 621. Steph. Pl. 92,
case in which it is mentioned, occurs in the 93. 1 Arch. Pr.’216. 1 Burr. Pr. 242,
reign of Edward III. 22 Ass. 41. 3 Reeves’ 463. See Special verdict.
Hist. Eng. Law, 89. See Id. 243, 391.
Lord Mansﬁeld said, in Luke 1). Lyde, he
And see 1 Spencc’s Chancery, 237—243.
always leaned, (even where he had himself
This action is very comprehensive in its no doubt) to make cases for the opinion of
scope, and may be said to lie in every case the court; but he took particular care that
where damages are claimed for an injury to this should not create delay or expense to
person or property, not falling within the the parties, and therefore he always dic
compass of the other forms. 3 Steph. Com. tated the case in court, and saw it signed
462. 3 Wooddes. Lect. 88——119. It is by counsel before another case was called,
the peculiar and appropriate remedy for and always made it a condition in the rule
injuries committed without force, and where that it should be set down to be argued
the damage sustained is only consequential. within the ﬁrst four days of the term. 2
3 Bl. Corn. 122, 123. See further as to Burr. 887. In modern practice, however,
this action, and the particular cases in which only a memorandum of the facts is made at
it lies, 1 Chitt. Pl. 132—145. U. S. Di the trial; and the case itself is not prepared
gest, Action upon the case, I.
until some days after.
CASE. In practice. A written state
CASE TO MOVE FOR NEW TRIAL.
ment of facts, drawn up in a certain form, In practice. A case prepared by the party
and intended to be submitted to a court of against whom a verdict has been given,
law for its opinion or judgment. There upon which to move the court to set aside
are various kinds of cases, as cases reserved

the verdict and grant a new trial.

on the trial of a cause, cases agreed on with

Pr. 330.

out trial, and cases made to move for a new

Trial.

trial.

See infra.

1 Burr. Pr. 469.

CASEATRIX.

CASE AGREED ON. In practice. A cheese.]

Grab.

See New

L. Lat. [from case-us,

In old English law.

A dairy

statement of facts in writing, agreed upon woman. Fleta, lib. 2, e. 87, where her
between the parties to an action, and sub duties are described.
mitted to the court without trial, in order
CASSARE. L. Lat. from Lat. cassus,

to obtain an opinion or decision upon the void.] In old English

w and practice.
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To quash, or make void, (irritum reddere) ,
CAST. [Lat jactus. Overthrown or
to annul. Ducange. Donum suum peni defeated in an action. ‘ee supra.
tus cassetur; his gift shall be entirely an
CASTELGARDUM. L. Lat. In feu
nulled. Mag. Chart. 9 Hen. III. e. 36. dal law. The defence or guard of a castle,
Uassabitur breve ; the writ shall be quashed. (castelli guardia.) Spelman. See Castle
Flela, lib. 5, c. 6, § 47. Cassato: ; quashed, guard.
as pleas, (czeeptiones). Bract. fol. 394.
CASTELLAIN. [Fr. ehastellain, eas
To abate. Towns. Pl. 26, 59.
telein; L. Lat. castellanus, eastellarius, qq.
CASSATIO. L. Lat. [from caesare, q. v.] v.] In old English law. The keeper or
In old practice. A quashing, or making captain of a castle or fortiﬁed house, (pra
void; an abatement. Towns. Pl. 26, feetus castri,) acting as, or for its owner,
59.
(clomini vices ibidem agens.) Spelman, voc.
CASSATION, COURT OF. [Fr. cour Castellum. The constable of a castle. Id.

de cassation.] The highest court in France;

Bract. fol. 363, 69 b.

2 Inst. 31.

Termes

so termed from possessing the power to de la Ley. Blount.
quash (casser) the decrees of inferior courts.
CASTELLANUS, Castellanius, Costel
It is a court of appeal in criminal as well larius. L. Lat. [from castellum, q. v.] In
as civil cases.

It was established in 1790,

under the name of the Tribunal Qfcassation,
and received its present name in 1804.
Encyclop. Amerie. Brande.
CASSETUR BILLA, or QUOD BIL
LA CASSETUR. L. Lat. That the bill
be quashed.) In practice.
he form of
the judgment for the defendant on a plea
in abatement, where the action was com
menced by bill, (billa.) 3 Bl. Com. 303.
Steph. Pl. 128, 131, (Am. ed. 1824.)
The form of an entry made by a plain
tiff on the record, after a plea in abatement,

where he found that the plea could not be
confessed and avoided, nor traversed, nor

demurrcd to; amounting, in fact, to a dis
continuance of the action.
236. 1 Tiddh! Pr. 683.

2 Arch. Pr. 3,

CASSETUR BREIFE, OI‘ QUOD
BREVE CASSETUR. L. Lat. (That
the writ be quashed.) In practice. The
form of the judgment for the defendant on
a plea in abatement, where the action was
commenced by original writ, (breve) 3 Bl.

Cbm.303. Sept 1H.10L 10a (12a
131, Am. ed. 1824.)

To CAST.
Fr. jecter, getter; Lat.
prq'icere.] In old English practice. To
allege, offer or present; to put forward.
To cast an essoign was to allege an excuse

for the failure of a party to appear in court,
on the return of the original writ. 3 Staph.
Com. 659. 3 Bl. Corn. 278. Roscoe’s
Real Act. 156. To cast a protection was
to present or allege it as an excuse. C0.
Litt. 128 a, 130, 131. 3 Reeves’ Hist.

old English law. A castellain; the keeper,
captain or constable of a castle. Spelman,
voc. Castellum. Bract. fol. 363. Cart. de
Forest. c. 14. Fleta, lib. 2, c. 50,§ 21.
See Castellain.
An oﬁicer of the forest. Manwood, part
1, p. 113. Blount.
CASTELLANIA, Castellatura. L. Lat.
(from castellanus, q. v.] In old English
aw. The oﬁiee of a castellain; the terri
tory or jurisdiction of a castle. Spelman,
voc. Uastellum.
CASTELLARIUM, CASTELLATUS.
L. Lat. [from castellum, q. v.] In old Eng
lish law. The precinct or jurisdiction of
a castle. Blount.
CASTELLORUM OPERATIO. L. Lat.
In Saxon and old English law. Castle
work. Service and labor done by inferior
tenants, for the building and upholding cas
tles, and public places of defence. One of
the three necessary charges, (trinoda neces
sitas) to which all lands among the Saxons
were expressly subject. Cowell. Kennett’s
Par. Am‘. 114. See Trinoda neccssitas.
CASTELLUM. L. Lat. In old law.
A castle ; a fortiﬁed building, place ortown.
Dicilur tam pro villa, quam pro oppido et
structure munita. Spelman.
CASTER, CESTER, CHESTER. Ter
minations of the names of various places in

England; derived from the Lat. cash-um,

a fort or camp, which was appended by the
Romans to the names of those places
where they fortiﬁed themselves. Tomlins.
Whishaw.
CASTIGATORIUM. L. Lat. In old
Eng. Law, 406.
This word is now used as a popular English law. A castigatory. Pillorium,
rather than a technical term, in the sense 1 timborale nel castiytttoriztm. Fleta, lib. 2,
of-to overcome, overthrow or defeat in a c. 12, 29. See Castigatory.
CASTIGATORY.
Lat. ea.stigatori
civil action at law. Webster.
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am, from Lat. castigare, to correct._|

CAS

In coe’s Real Act. 94.

It received its name

old English law. An engine of correction from a clause which it contained, referring
for the punishment of seolds or unquiet to the statute in that caseprovided. Id. 95.
women; otherwise called the cacking stool,
trebucket, and tumbrel. 4 Bl. Com. 168,
169. Ftcta, lib. 2, c. 12, § 29. See Cas
tigatorium, Cucking stool.
CASTLEGUARD, Castcl_r]a1'¢i, Castle
ward. [L. Lat. castelgardum, castelli _quar
dia, wardum castri, c-ustodia cash-i.] In feu
dal and old English law. The defence or
guard of a castle, otherwise called watch and

ward.

A species of feudal service or

tenure ; a kind of tenure by knight’s service.

Spelman, voc. Castelgardum. Tm-mes de la
Leg/. I/itt. sect. 111.
O0. Litt. 82 b.
The service was sometimes changed into an
annual rent, and then the tenure became a
tenure in socage. 4 Co. 88; Luttrcl’s case.
See 3 How. St. Trials, 866.
An imposition anciently laid upon such
persons as lived within a certain distance of
any castle, towards the maintenance of
such as watched and warded the castle.
Illagna Charla, c. 20. Stat. 32 Hen. VIII.
c. 48. Cowell.
The circuit itself, inhabited by such as
were subject to this service.
Cowell.
Blount. Termes de la Leg/.
CASTLEGUARD BENTS. In old En lish law. Rents paid by those that dwe t
within the precincts of a castle, towards the
maintenance of such as watched and warded
it. Stat. 22 & 23 Car. II. c. 24. See
Castleguard.
CASTRENSIS. Lat. [from castrum, a
camp.] In the Roman law. Relating to
the camp or military service.
Castrensepeculium ; aportion of proper
ty which a son acrgﬁred in war, or from his
connection with t e camp. Dig. 49. 17.
See Peculium castrense.
CASTRUM. Lat. In the Roman law.
A camp.
In old English law. A castle. Bract.
fol..69 b. Fleta, lib. 2, c. 47, § 1.

A castle, including a manor.

CASUAL EJECTOR. In practice. The
nominal defendant in an action of eject
ment; so called because, by a ﬁction of
law peculiar to that action, he is supposed

to come casually, or by accident upon the
premises, and to turn out or eject the law
ful possessor, 3 Bl. Com. 203. 3 Stcph.
Com. 670, et seq. Adams on Eject. 15, 16.
This, with other ﬁctions of the action of
ejectmcnt, has been abolished by the laws of
several of the United States. 2 N. Y.
Rev. St. [304,] 231, 6. Mich. Rev. St.
471, sec. 6, (ed. 1838.
CASUALIS. Lat. [from cases, acci
dent-.] In old English law. Casual; ac
cidental. Homicidium casuale. Fleta, lib.

Lc3L§£
CASUALTIES OF SUPERIORITY.

In Scotch law. Certain emoluments arising
to a superior, which, depending on the oc
currence

of certain

circumstances,

are

termed casualties, in contradistinction to

the feu-duty, or ﬁxed emolument arising
from the contract of feu. Betl’s Diet.
CASUALTY. [from Lat. casus, q. v.]
Inevitable accident; an event not to be
foreseen or guarded against. A loss from

such an event or cause; as by ﬁre, ship
wreck, lightning, &c. Story on Bailm.

§240.
CASUS.

Lat. [from cade-rc, to fall, to

happen; Fr. am]

A case.

Casus isle

evenit apud Clarendone; that case hap
pened at Clarendon. Bract. fol. 45. Est
tamen easus, quo, &c.; there is, however,

a case in which, &c. Inst. 2. 14. pr. Facta
et casus qui quotidie evncrgunt ; the facts
and cases which daily arise. Bract. fol. 1 b.
In omni casu. Id. fol. 23. In hoe casu.
Id. ibid. Id. fol. 276. Inst. 2. 14. 6. In
primo casu. Fleta, lib. 2, e. 65, § 18.
A case at law; a cause or action. Cadit
mulier a casu; the woman loses her case.

4 O0. 88; Bract. fol. 301 b.

Luttrel’s case. 2 Inst. 31.
CASU CONSIMILI. See Consimili
casu.
CASU PROVISO. L. Lat. (In the
case provided.) In old English practice.
A writ of entry given by he statute of
Gloucester, 6 Edw. I. c. 7, where a tenant
in dower aliened in fee, or for life. It lay

An event; a circumstance or combina
tion of circumstances. See Casusfaederis.
A chance’; an accident or misfortune,
Inst. 4. 3. 3. See Casusfortuitus.
CASUS F(EDERIS. Lat. The case

of the treaty or compact; the case or event
contemplated by a treaty; a case within it,
or to which it applies. 1 Kent’s Com. 49.

for him in the reversion against the alienee, \Vells, arg. 3 Cowen’s R. 104.

Applied

during the life of the tenant in dower. to an exigency contemplated by the consti
F. N. B. 205 N. Termes de la Leg/. Ros tution of the United btates, (the faedus of

CAT
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the union.) Id. 264. Applied also to an
ordinary contract, as to a respondentia
bond. Story, J. 4 ]t[as0n’s R. 253.
CASUS FORTUITUS. L Lat. [Fr.
cas fortuit.] A fortuitous or accidental
event; an inevitable accident. An event
occurring without the intervention of human

agency, and producinga loss, in spite of all
human effort or sagacity. 3 Kent’: Com.
216, 300. Quad fato [damno fatali] con
tingit, et cuivis diligmtuainw possit contin
gere; that which happens from a cause
- above human control, and which may hap
pen to any one, even the most careful.
Id. ibid. Accidens quod per cuatodiam,
curam, et diligentiam mcntis humanw evi
tari mm potest ; an accident which cannot
be avoided by the utmost caution and effort of the human mind. Straccha, Glossa.
22, cited 3 I(ent’s Com. 300, note. Ad vim
majorem vel ad casus fortuitos non tenetur
quiz, nisi sua culpa intervenerit; in cases

CAT

Quamdiu catalla debitoris prcuencia suﬂi
ciant ad debitum reddendum: as long as
there are present suﬂicient chattels of the
debtor to pay the debt. Mag. Cart. 9 Hen.
III. e. 8. Quamdiu catalla debitoris suﬂi
ciant ad debitum reddendum. Mag. Cart.
Johan. c. 9. Dnm catalla debitoris suﬁi
ciant. Artie. Mag. Cart. Johan. c. 5.
Omnia catalla cedant defuncto ,' all the
chattels shall belong to the deceased.
Mag. Cart. 9 Hen. IIL c. 18. Id. Johan.
c. 26. See Ohattels.

This word is considered by Spelman as
derived, by contraction, from capitalia,

(which see).

The singular catallum (q. v.)

rarely occurs, although Bracton uses it in

several places.

Uatalla, according to the

I same'writer, had nearly or quite the sense

of averia, (beasts or cattle , being demand

able under that name.
ract. fol. 159 b.
See Averia. It seemsto have been, from a
very early period, united with the word
of superior force or inevitable accident, a bone, in the phrase bona et catalla, of which
person is not bound, unless his own miscon the familiar modern phrase goods and chat
duct be concerned. Fleta, lib. 2, c. 72,§ 16. tels is a translation.
Bract. fol. 60 b.
[Janus tortuitns non est sperandus; ct 1101110 Reg. Orig. 140, 141.

18110111! diVill8l‘t. A fortuitous event is not

CATALLA OTIOSA.

L. Lat. In old

to be expected, and no man is bound to English law. Dead goods or chattels, as
foretell [or foresee it]. 4 Co. 66.
distinguished from animals. Idle cattle,

Cum lortuitus non est supponendus.

A that is, such as were not used for working,

fortuitous event is not to be presumed. as distinguished from beasts of the plough;
Hardr. 82, arg.
called also animalia. otiosa, and averia otio
CASUS MAJOR. Lat. In the civil sa. Bract. fol. 217, 217 b. Fleta, lib. 4, c.
law. A casualty; an extraordinary casual ‘ 17, § 15. 3 Bl. Com. 9.
ty, as ﬁre, shipwreck, dtc. Dig. 44. 7. 1. 4.
CATALLIS CAPTIS NOMINE DIS
Story on Bailm.§ 240.
TRICTIONIS. See De catallis, dzc.
CASUS OMISSUS. Lat.
A case
CATALLIS REDDENDIS. See De
omitted, overlooked or not provided for. catallis reddendis.
Applied usually to omissions in a statute to
CATALLUM. L. Lat. In old English
provide for a particular case. 2 Bl. Com. law. A chattel. Nisi catallum quod com
260.
4 Id. 302.
See I W. Bl. 426. tinetur in carta,‘ except the chattel which
Com. 50. 1 P. Wms. 39-2. 11 Eaat,1. is contained in the charter. Art. Mag.
Cum omissus ct oblivioni datus disposi Cart. Johan. c. 34. Nisi aortem, hoe est,
tioni juris communis rclinquitur. A case catallum in charta contentum; except the
omitted and given to oblivion [forgotten] principal, that is, the chattel contained in the
is left to the disposal of the common law. charter. Stat. Merton. Fleta, lib. 2, c.'
5 Co. 38. A particular case, left unpro 57, § 8. B1-act. fol. 60 b. See Id. fol.
vided for by statute, must be disposed of 131,272. Laicum catallum; alay chattel.
according to the law as it existed prior to Id. fol. 412. A word of rare occurrence.
See Uatalla.
such statute. Broom’s Mar. [37.]
CATALLA. L. Lat. In old English
This word occurs in the laws of the Ala
law. Chattels, or catala, as anciently writ manni. L. Alaman. tit. 82. Spelman, voc.

ten. A term including all property move

Transpasao. But it is not noticed by Spel

able and immoveable, exce t fees and free
holds;
bona mobilia ct immobilia,
qua nee feoda aunt, nec libera tenementa.)
Spelman. Termes de la Ley, voc. Cata-ls.
Reg. Orig. 139 b. 1 Staph. Com. 262.

man in his derivation of the plural catalla
from capitalia. The singular of the latter
was eapitale, the change of which into
catallum does not appear so obvious. See
Capitale.
17

Von I.
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CAU
CATANEUS.

L. Lat.

CAUPONA. Lat. [from caupo, q. v.]
Spelman. In the civil law. An inn or tavern. Inst.

In feudal law.

A tenant in capite, or in chief.

A captain. Id.
Considered by Spelman as an abbrevia
tion or contraction of capitaneus, just as
catalla, or catalia was of capitalia. See
Capitarwus.
CATCHPOLE. [L. Lat. cachepolus, caco

polua]

CAU

An oﬁieer who makes arrests.

Though now employed as a term of con
tempt for a sheriff's oﬁicer, this word seems
to have been formerly used without re
proach, as an ordinary oﬂicial epithet. Stat.
25 Edw. III. st. 4, c. 2. Uowell. Blount.
CATENARE. L. Lat. [from calena, a
chain.] In old English law. To chain.
Catenavit et in ferris tenuit ; chained and
kept in irons. Mem. in Scacc. H. 23
Edw. I.
CATER COUSIN. A corruption of
quater cousin, according to Blackstone.
Law Tracts, 6.

CATEUX. Norm.
Chattels.
See
Chateux.
CATHOLIC CREDITOR. In Scotch
law. An universal creditor; one whose
debt is secured over several subjects, or
over the whole subjects belonging to the
debtor. Bell’s Diet.
CATHOLIC EMANCIPATION ACT.
The statute of 10 Geo. IV. c. 7, by which
Roman Catholics were restored, in general,
to the full enjoyment of all civil rights, ex
cept that‘_ of holding ecclesiastical oﬁices,
and certain high appointments in the state.
3 Steph. Com. 109.
CATTEL. An old form of cattle.
Finch’s Law, b. 2, c. 17.
CATTLE-GATE. In English law. A
right to pasture cattle in the land of
another. It is a distinct and several inter
est in the land, passing by lease and release.
13 East, 155. 5
aunt. 811. See 34
English Com. Law 1% Eq. R. 511.
CAUDA TERR/E. L. Lat. In old
English law. Aland's end; or the bottom
or extreme part of a ridge or furrow in
arable land. Cowell. The bottom or low
er end of a ﬁeld; perhaps, a slip of un
ploughed land at the lower end of a ﬁeld,
as capul terrar, a headland, was at the upper
end.* See Abattals, Butts, Headlands.
CAULCEIS. L. Fr. A word used in

4. 5. 3.

Dig. 4. 9. 1. 5.

Id. 4. 9. 5.

Id.

47. 5.
CAUPONES. Lat. (pl. of caupo.) In
the civil law. Innkeepers. Dig. 4. 9. 1. 5.
Id. 47. 5. Story on Agencg/,§ 458.
CAURSINES. [L. Lat. caorcini, caur
sini, corsini.] Italian merchants who came
into England in the reign of Henry III.,
where they established themselves as money
lenders, but were soon expelled for their
usury and extortion.
Cowell. Bloant.
Spelman, voc. Caarsini. dlatth. Paris,
cited ibid. They seem to have been Lom
bards, deriving their name from a town in
Lombardy.
CAUSA. Lat. A cause; an occasion;
a reason. Causa prorima ; the next or im
mediate cause; sometimes called causa cau
sata, a cause produced by a previous
cause. Causa remota ; the remote or origi
nal cause; sometimes called causa causans,

a cause producing another cause.

Lord

Ellenborough, 4 Campb. 284. Sometimes
called ca-usa causw, the cause of a cause.
Uaasa causce est causa causati ,' the cause

of a cause is the cause of the thing caused.
12 Mod. 639. But see infra.
In actions on the case, a distinction was
formerly made between caasa cousans, the
remote cause, and causa caasata, the con
sequential damage, or immediate cause of
the action. 3 Reeves’ Hist. Eng. Law, 244.
“ Where a man is interrupted in exercisin
an ofﬁce, that is caasa causans, by which
he loses his fees, &c., and that is cause
causata, the immediate cause or point of

the action.” 9 C0. 50, 51; The Earl of
Shrewsbury’s case. The term causa cau
sans is st-ill in use. “ The entrusting such
a powerful and dangerous engine as a loco
motive, to one who will not submit to con
trol and render implicit obedience to orders,
is itself an act of negligence, the causa

rausans of the mischief; while the proxi
mate cause, or the ipsa negligentia which
produces it, may truly be said, in most
cases, to be the disobedience of orders by
the servant so entrusted.” Grier, J. 14
Howard’s R. 487.
Cause proxima, non mnota, spsclatur.
The immediate, not the remote cause, is
old statutes, (6 Hen. VI. c. 5,) to signify looked at, or considered. Lord Ellen
causeways, or causeys. From the
atin borough, 12 East, 648. 3 Kent’s Com.
Cowell. Blount.
calcetum-, gq. v.
302. Story on Bailm. § 515, and notes.
t. In the civil law. An Or, in the language of Lord Bacon, ll] jure
CAUP .
innkeeper. Dig. 4. 9. 4, 5. See Caupones. non nmota cause, sod proxima spectatur. In
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law, not the remote but the immediate
cause is considered. Baa. Max. Reg. 1.
“Though, in philosophy, they say causa
cause est causa causati [see supra,] yet in
law, the immediate cause is respected.”
Freem. 329. “ It were inﬁnite for the law
to judge the causes of causes, and their
impulsions one of another; therefore it con

tionis ,' among other sources of acquisition,
a great, distinguished and well known
source or title is that of gift. Bract. fol. 11.
Est etiam alia causa acquirendi rerum domi
nia, qua: dicilar causa successionis ; there
is also another source or mode of ac

tenteth itself with the immediate cause,

by succession]. Id. fol. 62 b. See Id. fol.

and judgeth of acts by that, without
looking to any further degree.” Bac. Max.
ub. sup. Lord Bacon has illustrated this
maxim by examples of covenants, leases,
feoffments and other conveyances. In
modern practice, however, it is chieﬂy ap
plied to the law of marine insurance, in
which it is an established rule that the
loss must be a direct or immediate, and
not a remote consequence of the peril in
sured against. Park on Ins. (8th ed.) 131.

31 b, 40.

Broom’: Max. 104-, [166.]

9, 15.

1 Kernan’a R.

Thus, if a ship be driven ashore by

the wind, and in that situation be captured

by an enemy, the loss is to be imputed to
the capture, and not to the stranding. 3
Kent’: Com. 302, and note. In this in

stance, the stranding is the causa remota,
or causans ,' the capture the causa proxima,
or causata. But see 2 Bing. 205. 1
Storg/’s R. 157. Curtis, J. 14 Howard’s
R. 366.

The same maxim is applied in the law of
agency; an agent not being responsible
for a. loss occasioned by an act or omission
on his part, where the loss is merely a re

mote consequence of such act or omission.‘
Story an Agency, § 217 c.

Causa ct origo est materia nsgotii.

The

cause and origin is the substance of the
thing; the cause and origin of a thing are

a material part of it. The law regards the
original act. 1 Co. 99, Shelleg/‘s vase.
Things are construed according to their
cause and beginning. Finch’s Law, b. 1,
ch. 3, p. 10. Wingate’s lllac. 41, max. 21.
Id. 61. max. 25. This is substantially the
same with the maxim of the civil law :—

quiring the ownership of ' things, which
is called the source of succession, [title

CAUSA. L. Lat.

In old English law.

A condition. Item alia [donatio] ﬁt ob cau
sam, &c. El hoc genus donationis impro
prie dicitur donatio, cum ﬁat sub conditione,
&c. ; another kind of gift is made for

cause, &c. And this kind of gift is im
properly called a gift, since it is made un
der a condition, &c. Bract. fol. 11.
A cause, reason, or consideration; the
consideration of a contract. Dig. 2. 14. 7.
1 & 2. Fit etiam donatio guandoque ea:
causa prwccdente, et quandoque ea: causa
eabsequente ,' prcecedente, at si dicam, do tibi
ham: rem quia. mihi beize servieti, &c. A
gift is also sometimes made for a preceding
consideration, and sometimes for a subse

quent consideration; a preceding one, as if
I should say, I give you this thing because
you have served me well. Bract. fol. 19 b.
Fit donatio alicui ob causam praateritam,
quia diu servivit, vel praasentem, quia bane
servit, vel futuram, quia bene serviet, &c.
A gift is made to one for a past considera
tion, because he hath served long, or a
present consideration, because he doth serve
well, or a future, because he will serve welL
Id. fol. 33 b. In Scotch law, the considera
tion of a deed is still called the cause.
Bell’s Diet.
Quia, in the civil law, was the proper
word to denote a cause or consideration, as

at denoted a qualiﬁcation, and 82', a condi
tion.

Id. fol. 18 b.

Hence the verse,

Scito quad ut modus est, si, conditio, qllil. ¢tW8l1
Id ibid.

CAUSA.

Lat.

In old English law.

Cujusqns rci pntissima pars priucipium est. A cause; a suit or action pendmg. Oausa
The chiefest part of every thing is the be teslamentaria ; atestamentary cause. Causa
matrimonialis ,' amatrimonial cause. Bract.
ginning. Dtg. 1. 2. 1.
CAUSA. Lat. In old English law. fol. 61. Uausa jactitationis matrimonii ,
A title; a source, mode or ground of ac

a suit of jactitation of marriage.

uisition.
1 Mackeld. Uiv. Law, 273,
263. Titulus estjusta causapossidendiid
guod nostrum est ,' title is the lawful ground
of possessing that which is ,ours. 8 U0.
1 53, [305]. Inter alias causas acquisitionis,
rnagna, celeb;-is, ct famosa est caasa dona

causes have in England, until recently, been

All these

exclusively cognizable in the spiritual courts.
Id. ibid. 3 Steph. Com. 712-715.
CAUSA. L. Lat. In old European
law. Any moveable thing or article of
property, (pro re quavis ct bonorum parte.)

CAU
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Capital. lib. 5, tit. 208. L. Salic. tit. 46.
Spdman.
CAUSA REI. Lat. In the civil law.
The accessions, appurtenances or fruits of a
thing; comprehending all that the claimant

csu

had delayed to do so; commanding him to
show cause why he so delayed the perform
ance of his duty. Cowell. Blount.
CAUSARE. L. Lat. [from causa, q. v.]
In old English practice. To cause or pro
duce. Causans, causing. Causata, caused.

of a principal thing can demand from ade
To complain of; to show cause against,
fendant in addition thereto, and especially
what he would have bad, if the thing had or object to. Causari potcrunt et calumpm'
not been withheld from him. Inst. 4. 17. ari multis modis ; they may be objected to,
3. Dig. 6. 1. 20. 1 Mackeld. Civ. Law, and challen ed in many ways. Bract. fol.

155, § 153. Id. 310, § 289.

75 b. Id. 01. 238, 334.

Ip old European law. To manage a
cause; to litigate, (causam agere, litigare).
sanguinitatis, prcecontractets, frigiditatis , Spelman, voc. Causa. Si quis causam
by reason of adultery, cruelty, consanguin alterius agere aut causare prwsumpserit ; if
ity, pre-contract, frigidity. Hale’s Anal. any one shall presume to prosecute or
manage the cause of another. LL. Longob.
sect. xiv.
CAUSA. Lat. By reason of; on ac
count of. Uausd. adulterii, sazviticz, con

With reference to; in contemplation of.
Gaunt mortis ; in anticipation of deathl
See Donatio causa mortis.
CAUSA DATA ET NON SECUTA.
In the civil law. Consideration given and
not followed, that is, by the event upon
which it was gi"en. The name of an ac
tion by which a thing given in the view of
a certain event, was reclaimed if that event
did not take place. Dig. 12. 4. God. 4.
6. See Gas. temp. Talbot, 122.
CAUSA HOSPITANDI. Lat. For the
purpose of being entertained as a guest. 4

lib. 2,tit. 52, l. 1, cited ibid.

So actionare,

(q. v.) to prosecute an action.
CAUSATOR.

L. Lat. [from causare,

q. v.] In old European law. One who
manages or litigates another’s cause. Spel
man, voc. Causa.
CAUSE. [Lat. causa, q.v.] The origin
or foundation of a thing, as of a suit or ac

tion; a ground of action.

1 C'omslock’s

R. 47.

That which produces an effect; that
which moves, leads, or induces. The con
sideration of a contract, that is, the induce
ment to it, or the reason which moves the
.M. ti‘ S. 310.
CAUSA MATRIMONII PR1ELOCU contracting party to enter into it, is, in the
TI. L. Lat. (By reason of a marriage civil and Scotch law, called the cause. See
before treated of.) In old English practice. Consideration.
An action or suit at law or in equity; :1
A writ of entry that formerly lay where a
woman had given lands to a man in fee case in court. The terms “cause” and
simple, with the intent that he should mar “action” are not strictly synonymous. A
ry her, and he refused to do so within a cause is not, like an action or suit, said to
reasonable time, after having been required be commenced ,' nor an action, like a cause,
by the woman. Reg. Orig. 233. F.N. B. said to be tried. There are other peculiar
205. 3 Reeves’ Hist. Eng. Law, 38. 3 Bl. applications of the term, as in the expres
Com. 183, note. Roscoe’s Real Act. 98.
sions “title of a cause,” “counsel in a
CAUSA PATET. Lat. The reason is cause,” dzc.
open, obvious, plain, clear, or manifest. A
CAUSIDICUS. Lat. [from cause, and
common expression in Perkins and other old dicere, to speak] In the civil law. A
writers. Perk. ch. 1, ss. 11, 14, 97. Cau pleader; one who argued a cause ore tcnus.
sa patet ea: proemissis ; the reason is plain God. 2. 6. 6. Nallus clericus nisi oausidi
from the premises. Id. c. 3, s. 226.
cus ; no clerk who was not a pleader.
CAUSA SCIENTIAE PATET. L. Lat. Will. ll/[alms. De Gest Reg. l. 4. 1 Bl.
The reason of the knowledge is evident. A Com. 17. 1 Spc1zce’s Chancery, 14, note
technical phrase in Scotch practice, used (d). In the civil law, there was a distinc
in depositions of witnesses.
tion between causidicus and advocatus.
CAUSAM NOBIS SIGNIFICES. L. Cod. ab. sup.
Lat. (You signify to us the reason.) In
CAUTELE. L. Fr. Precaution. Et
old English practice. A writ which for bone caut-ele serra. ; and it will be a good
merly lay where a mayor of a town or city, precaution. Britt. c. 39.

after having been commanded by the king's _ CAUTIO. Lat. [from cavere, to take
writ to give seisin to the king’: grantee, care, provide for, secure.] In the civil law.
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Security for the performance of an obliga
tion, or other act; security in an action;
bail, or, as literally rendered in the Scotch
law, caution ; otherwise termed satisdatio.
Inst. 4. 11. Dig. 2. 8. Fleta, lib. 6, c. 45.
See Caution. Idonea. cautio ; suﬁcient
security. Reg. Orig. 67.
Cautio jaratoria ,' security given by the
oath of the party. Inst. 4. 11. 2. 1
Mackeld. Civ. Law, 176, § 184. T. Raym.

CAN

3 Call’; R._ 495.
50.

1 Wash. (Va) R. [88,]

12 G)-attan’a R. 670.

2 Hilliard’:

Real Prop. 251, note
The expressions
“ to caveat,” “ caveator,” and “ caveatee,”
are used in some of the states. 4 Call,
196.

31d. 28.

I Ilarr. rt MGH. R. 189.

9 Grattarfs R. 508. 12 Id. 670.
The object and effect of a caveat are to
stay the proceedings, in order to allow the
party interested an opportunity of contest

226, a.rg.

ing thc validity of the will, or the right to

Cautio ﬁdejusaoria ; security given by
snreties, pledges, or bondsmen. Id. ibid.
Bract. fol. 337 b. Clerke’s Praz. Car. Adm.
tit. 4.
Caatio pignoratitia ; security given by

the administration, or letters patent.

pledge, or deposit, as plate, money, or

2

Chill. Gen. Pract. 502, 503. 3 Bl. Com. 98.

C|lVtllt tmptor.

Let the buyer take care;

the buyer must take care, or be on his
guard. Hob. 99.
Co. Litt. 102 a. 2
ml. 714. Broom’s Max. [605.] The pur
chaser must examine for himself the article
offered to him for sale, and exercise his
own jud ent respecting it. If he pur
chase wit out examination, or after a hasty
examination, or in mere reliance upon the
seller, and the article turns out to be de
fective, it is his own fault, and he has no
remedy against the seller, unless the latter

other goods. T. Ragm. ub. sup. Reg.
Orig. 66, 67, et in marg. See De cautione
admittenda.
CAUTIO PRO EXPENSIS. Lat. Se
curity for costs. See Nov. 112, c. 2.
CAUTION. In admiralty and Scotch
law. Security; bail. P. Cyclopcedia, voc.
Bail. Gjlod. 162. See Cautio.
CAUTIONARY. In Scotch law. The expressly warranted the article, or made a
obligation by which a party becomes surety fraudulent representation concerning it, or
for another, answering to the English gua knowing it to be defective, used some art
rantee. It is deﬁned by Stair, “ the promise to disguise it. This is a leading maxim of
or contract of a man, not for himself, but the law relating to the contract of sale;
another.” Brande. See Ersk. Inst. b. 3, and its application is not affected by the
tit. 7, § 22. See Cautionrg/.
circumstance that the price is such as is
CAUTIONER. In Scotch law. A usually given for a sound commodity. 2
surety for a debt. 1 Kames’ Equity, ref. Steph. Com. 126, and cases cited ibid.
Id. 410, 417. Erelc. Inst. b. 3, tit. 7, 23. Cro. Jac. 2. 1 Selden’s R. 88. 1 Smith’s
Leading Cases, 78. Broom's Maxims, 605
Bell’: Diet. A guarantor. Brande.
CAUTIONRY. In Scot-ch law. Sure -—638.] 2 Wooddes. Lect. 251. 2 ent’:
tyship. 1 Forbes’ Inst. part 2, b. 3, ch. Com. 478-488, and notes. 1 Stor_1/‘s Eq.
2, tit. 3. The obligation of suretyship. Jur.§212. It seems to have been ori yi
Bell’: Dict.
nally applicable not to the quality, but t e
CAVEAT. Lat. [from cavere, to take title of the goods sold. Hob. 99. Stat. 13
care, orbeware.] Lethim beware. Aformal Edw. I. c. 40. 2 Wooddes. Lect. 251, note.
notice, or caution, given by a party inter In modern law, however, the rule is, that
ested, to a court, judge, or public oﬁicer, if the seller has possession of the article,
against the performance of certain judicial and sells it as his own, and not as agent
or miuistenal acts. P. Cyclopedia. A for another, and for a fair price, he is un
rocess used in the spiritual courts in Eng derstood to warrant the title. 2 Kent’: Corn.
nd, and in courts of similar jurisdiction 478.
in the United States, to prevent the prov
This maxim is applicable to sales of
ing of a will, or the
ting of adminis lands as well as goods, though not referred
tration; and in the English and United to with the same frequency. See Br-oom’s
States courts, to revent the granting of Mar. [605-—613.] But see 2 Jones’ Eq. R.
letters patent. 3 l. Com. 98, 246. Love 233. It applies to judicial as well as other
lau on Wills, 35. 2 Steph. Com. 89. sales; such as sales by sheriffs, administra
Dane‘: Abr. c. 223.
tors, and other oﬂicers. 2 Ohio R. (N. S.)
In American law. A kind of equitable 36. 15 Illinois R. 295. 25 Alabama R.
process, resembling an injunction, issued to 626, 681, 690.
prevent the granting of a patent for lands.
*,,’* Lord Hobart, in the case of Moore
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1). Hussey, refers to the statute of Westmin
ster 2, c. 14, [40], as giving this maxim at
length in the following words : CHVMII BID]!
tor, qui ignorare non debuit quod jus alienum
emit, (let the purchaser beware, who should
not be ignorant that he is buying the right
of another.) Hob. 99. The important
word caveat, however, is not used in the
passage of the statute referred to, which is
in the following words: Ezpectet emptor
(qui ignorare non debuit quod jus alienum
emit) usque ad mlatem wan-anti sui, &c.;

the purchaser shall wait, (who ought not
to have been ignorant that he bought the
right of another.) until the age of his war

rantor, dzc. See it quoted, Yearb. M. 6
Edw. III. 36. The case of a sale of goods

CED

CEAPGILD, Ueapgel. Sax. [from ceap,
a beast, or other chattel, (Lat. men, pecus,
cataZlum,) and gild,,or geld, a payment or
forfeiture] The payment or forfeiture of
a beast; a species of forfeiture anciently

imposed in England.
Hundredua.

Spelman.

Id. voc.

In several of the Lexicons,

this word is erroneously written caepgildum.
CEAUS, Ceauz. ‘ L. Fr. Those. Asriz.
de Jew-us. c. ix. Kelham.
CEDENT. [from Lat. cedens, one who
codes or transfers] In Scotch law. An
assignor. 1 Kames’ Equity, pref. Id. 403.
2 Id. 351. Bell's Diet. voc. Assignation.
CEDERE. Lat. In civil and old Eng
lish law. To yield or give up; to assign
or transfer; to cede. Si qui: ex sociis—

does not appear to be contemplated by the bonis suis cesserit; if a partner make an
statute. 2 Inst. 455.
CAVENA. L. Lat. In feudal law. A
vault or repository for keeping grain, wine,
oil, the. Feudum dc cavena or feudum
cavenaz, was an annual stipend of wine,
grain, or other provisions, paid to a military
vassal, or feudatory. Feud. Lib. 2, tit. 1,
§ 1. Id. tit. 2, § 1. Called a barbarous
word. Hotom. de Verb. Feud.
CAVERE. Lat. In the civil and com
mon law. To take care; to exercise can
.
tion. See Caveat emptor.
To take care or provide for; to provide
by law. Cavetur ; provision is made, a
remedy is given. Inst. 4. 3. 13. Cautum.

assignment of his goods.

Inst. 3. 26. 8.

Id. 4. 6. 40.

To yield or give way to another, as su
perior; to go or pass with a thing, as an
mferior or subordinate thing; to follow as
a part of a thing; to belong to. Hence
the

compounds

accedere,

and accessio,

(qq- v-2)

,

To elong to a person; to be a subyect
of rightful claim by a person. Quum tota
dies cedat debitori ; since the whole of the
day belongs to the debtor. Fleta-, lib. 3,
c. 9, § 24.
Cedere is of very frequent occurrence in
the civil law. Uedere solo, pictures, vesti
eat ; it is provided or enacted. Id. 3. 8. 2. mento, &c., to go with, or belong to the
soil, painting, garment, &c. Inst. 2. 1. 26,
Id. 4. 3. pr.
To provide against; to forbid by law. 32-34. (Imus quod inmditiwtur solo cedit.
Every thing which is built upon [land]
Inst. 1. 25. 13.
To give security. Nisi caveaut tutorea goes with or belongs to the land. Id. 2.
et curatores, dze. Inst. 1. 24. 3. Uautum ; 1. 29. Dig. 41. 1. 10. Frumenta qua sata
aunt solo cedere intelliguntur ,' grains which
secured. Dig. 50. 16. 188. § 1.
To give caution or security on arrest. are planted are understood to belong to the
Clerke’s Praz. Cur. Adm. tit. 4.
soil. Inst. 2. 1. 32.
CAYA. L. Lat. [Sax. cwg.] In old
So, in Bracton, who borrows from the
English law. A quay, kay, key, or wharf. civil law :—-Tabula cedit picturae ; the tab
let goes with the painting. Bract. fol. 10.
Cowell.
CAYAGIUM. L. Lat. [from caya, Pm-pura cedit vestimento, jure accessionis ,
q. v.] In old English law. Cayage or kay the purple goes with the garment by right
age ; a toll or duty anciently paid for land of accession. Id. ibid. lllinor cedit majori
ing goods at a quay or wharf. Uowell. vel prwciosiori; the lesser goes with the
See Kag/age.
‘
‘greater, or more valuable. Id. fol. 9 b.
C. B. An abbreviation of Uommunis And see the maxims Atlllll cedit I010, Btllt)
Bancus, (Common Bench). Initial letters parts cedunt rcipublicm
employed in the books to designate the
CEDULA. Lat. In old English law.
court of Common Bench, or Common Pleas, A schedule. Mem. in Scacc. T. 4 Edw. I.
in England. See Bancus, Uommunis Bancus.
CEDULA. Span. In Spanish colonial

The letters C. P. are now generally used.

law.

A circular letter or order.

White’s

CE, C'eo, Cecg/. L. Fr. This; that. New Recap. b. 4, tit. 4.
Kelham. Ceals ; those. Id.
A bill or order. Id. b. 3, tit. 7, ch. 5, § 3.

CEN
CEDULE.

note in writing.

Fr.
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In French law.

GEN

A sessors of a heritage, to the seignior of the

Poth. Oblig. part 4, ch. ﬁef, from whom it is held, in acknowledg

1, art. 2, § 1.
.
ment of his direct seigniory. Called also
CEL. L. Fr. This. A cel jour; at censive, or fond de terre._ It consists in
this day. Litt. sect. 140, 217.
money, grain, fowls or other articles in
CELARIUM. L. Lat. In old English kind. I8. 50.
law. A cellar. Fleta, lib. 2, c. 5, § 6.
A quit rent. Steph. Lect. 351.
CELDRA, Celda-. L. Lat. In old Eng
CENSARIA. L. Lat. In old English
lish law. A chaldron. ,Chaldra. Pryn. law. A farm, or house and land let at a
183. Celda carbonum. Towns. Pl. 172. standin rent, (ad censum. Uowell. Blount.
In old Scotch law. A measure of grain ;
CEN ‘ARII. L. Lat. armers. Blount.
a chaldcr. 1 Ifames’ Equity, 215. Cowell. Or, according to Cowell, those who were
Celdrafrumenti. Id.
liable to pay a tax, (censua) Cowell.
CELERARIUS. L. Lat. In old Eng Domesday, cited in Blount.
lish law. A steward of a monastery; a
CENSERE. Lat. In the Roman law.
cellarer or bursar. Braet. fol. 318. Fleta, To ordain; to decree. Dig. 50. 16. 111.
lib. 6, c. 37, § 3. Blount.
CENSIVE. Fr. [from cens, q. v.] In
CELI, Cely. L. Fr. Such a one, (talis). old French law. Tenure by cens ; an estate
Cell ee prqfri is tiel jour, vers cely ; such a held by the payment of a cens. Guyot,

one offers himself at such a day, against

Inst. Feod. ch. 9.

such a one. Fet Assaver, § 18.
CELUI, Celuy. L. Fr. He; him. Celuy
gue ﬁst le lease est appel lessor, et ccluy a
que le leas est fait est appel lessee. Litt.
sect. 57. Appertient a celuy a que le fail
est fait ; belongs to him to whom the deed
is made. Id. sect. 375.
CENDUL/E. L. Lat. In old records.
Shingles, (shindles. scandulaz). Pat. 4 H.
III. p. 1, m. 10. Cowell.
CENEGILD. [Sax. cg/negild ; from cg/n,
relationship, kin, and geld, a payment] In
Saxon law. A mulct, or pecuniary compo

CENSITAIRE. Fr. [from eens, q. v.]
In old French and Canadian law. One
who held by the title or tenure of eens, ($1
titre de cens) ; a tenant by cens. Guyot,
Inst. ch. 9. DunIcin’s Address, 34, et pas
mm.
CENSO. Span. [from Lat. census, q. v.]
In Spanish law. An annuity. White's ll/'ew
Recap. b. 2, tit. 7, § 4. 13 Texas R. 655.
__ Ground rent. Schmidt’s Civ. Law, 149,

.Dunkin’s Address, 61.

309.

CENSUALES. L. Lat. from census,
a rent or tribute.
In old uropean law.
sition paid by one who had killed another, A species of the lati, or voluntary vassals
to the relatives of the deceased, by way of of churches or monasteries. Persons who

expiation. LL../Ethelstan, c. 7. Spelman. paid an annual tax or quit rent out of their
CENELL/E. L. Lat
Acorns. Cmoell.

In old records. estate, to a church or monastery, in order

to procure its protection, and who some
CENNINGA. L. Lat. [from Sax. cen times engaged to perform certain services.

payment or due (redevanee,) reserved to a

1 Robertson's Charles V. Appendix, note
xx.
CENSUERE. Lat. In the Roman law.
They have decreed. The term of art, or
technical term for the judgment, resolution
or decree of the senate. Ta_2/I. Cir. Law,
566. See Censere.
CENSUMORTHIDUS. L. Lat. A
dead rent; the same as mortmain. Uowell.

scignior or lord, and imposed merely in re

Holthouse.

cognition of his su eriority. Guyot, Inst.
Feod. chap. 9. gunkin 0 Address, 39.
Originally, a real and onerous tribute, but,
in the course of ages, rendered light in
amount, and in modern times, quite nom
inal. Id. ibid. It was distinguished from
the rentes, which also formed the larger
part of the yearly dues. Id.
An annual payment made by the pos

CENSUS. Lat. In the Roman law. A
numbering or enrolment of the people,

mmg, knowledge] In Saxon law. Notice
given by a buyer to a seller, that the thing
sold was claimed by another, that he m' ht
appear and justify the sale. Add. ad 9.
Ina: MS. apud Spelman.

CENS.

Fr. [Lat census, q. v.] In old

French and Canadian law.

A tribute or

payment imposed on a tenant; an annual

with a valuation of their fortunes, (perso

narum et bonorum descriptio.) Brissonius.
The ri ht of being enrolled in the cen
sor’s boo s. Butler’: H01-. Jur. 27.

CENSUS. L. Lat. In old European
law. A tax, or tribute, (tributum) ; a toll.
Esprit des Lois, liv. 30, c. 14.
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CEN

A particular tax imposed on bondmen
by their masters. Id. c. 15.
A yearly payment or rent. See Coma
ria, Censuales. A yearly income or revenue. Census
regalis ; the king’s or royal revenue. Hale’s
Anal. sect. vii. 1 Bl. Com. 306. 2 Steph.
Corn. 564.

CENTENA.

L. Lat.

CEO

tenarius, q. v.]

In old English law.

The

freeholders of a hundred; (liberi tenentes
qui in centena deyunt ;) hundredors. Spel
man, voc. Uentena.
CENTENI. Lat. [from centum, a hun
dred.] A hundred men; hundred men.
The number of men enrolled for military
service from each district, among the an

[from centum, a cient Germans, and which afterwards be

hundred.] A hundred. A district or di
vision containing originally a hundred free
men, established among the Goths, Ger
mans, Franks and Lombards, for military
and civil purposes, and answerin

to the

Saxon hundred. Spelman. 1
l. Com.
115. Esprit des Lois, liv. 30, c. 17. The
Saxon division is also sometimes called
centcna, but is more commonly rendered in
law Latin, hundredum, or hundredus. Spel
man, ubi sup. See Hundred, Hundredum,
Ccntenarius, Uenteni.
CENTENA. L. Lat. In old records

and pleadings. A hundred wei ht.

Cen

came their distinctive name. Centeni ea:
singulis pagis sunt ,' idque ipsum inter suos
vocantur ,' et quad primo numerusfuit jam,
nomen et honor est; there are a hundred
[ﬁghting] men from each district; and they
are called the same thing [i. e. hundred]
among their companions; and what was at.
ﬁrst a mere number is now a name and a
distinction. Tacitus dc Mor. Germ. c. 6.
Spelman, voc. Uentena. This is supposed
to be the origin of the military and civil
divisions called centena, or hundreds. Ibid.

1 Bl.-Com. 115,116.
CENTESIMA.

hundred.]

Lat. [from eentum, a

In the Roman law.

One per

tena piecium; a hundred weig t of ﬁsh.
Pryn. 303. Centena ccra:,zucarii, piperie,
cumini, die. continet tredecim petrac et dimi
dium ; the hundred weight of wax, sugar,

cent. monthly, or twelve per cent. per an
num. In calculating the rate of interest,
the Romans divided the principal sum into

pepper, cummin, &c., contains thirteen

a hundred parts, one of which they allow

stone and a half. Fleta, lib. 2, c. 12, § 4. ed to be taken monthly; and this, which
was the highest rate of interest permitted,
Sec Cro. Eliz. 754.
CENTENARIUS. L. Lat.
Fr. cente they called usurw centesimaz, amounting
nier, from centena, q. v.] In old uropean yearly to twelve per cent. 2 Bl. Com. 462,
law. One of s ccntena, or hundred; the note m).
head or chief of a centena, (prwfectus cente
CE TRAL CRIMINAL COURT. An
nw,) among the Goths, Germans, Franks important court established in London in
and Lombards; an inferior judge. See infra. 1834, by statute 4 & 5 \Vill. IV. c. 36, and
*,,,'* According to Spelman, this term to which the entire criminal jurisdiction of
was originally used to denote any member the court of admiralty was transferred. 4
of a centena, but was ﬁnally restricted to Steph. Com. 331. Wharton’s Lez. lVar
the head or chief; (centenarius prime dic ren’s Law Studies, 365.
CENTUMVIRI. Lat. Ahundred men.
tus est unusquisque ex cadem centena,
demum praafectus tantum,) who, in addition The name of a Roman court consisting of a
to his military rank as leader of the free hundred judges, to whom belonged the de
men of the centena, under the cornea, or cision of the most important questions of
count, had also judicial powers, and held law, such as those relating to inheritances,
courts answering to the hundred courts wills, guardianships, sales, the enjoyment
among the Saxons. Spelman,voc. Centena. of party walls, windows, the drip of water,
Esprit des Lois, liv. 28, c. 28; liv. 30, c. and numerous other important subjects,
17, 18, 22. See Centenarii. In the laws which were called causae centumvirales.
of the Anglo-Saxons, the term centenarias Cic. de Orat. i. 38, 39. Plin.Episl. ii. 14.
was applied to that judicial magistrate 3 Bl. Com. 315. Properly there were 105
(otherwise called centurio,) who had juris judges, three being chosen from each of the
diction over a hundred friborgs, or ten thirty-ﬁve tribes; but they were always
tithings; afterwards called bailiff or con named by a round number, cmtumviri.
stable of the hundred, (dominus hundredi). Feetus.
LL. Edw. Confess. c. 32, apud Spelman.
CEO. L. Fr. [Lat. hoc.] This; that;
(plur. ceuz.) Et ceo voil jeo aver-er, la on
1 Bl. Com. 115.
CENTENARII. L. Lat. [plur. of cen it duist dire ct ceo prqfre jeo a prover ,

CEP
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“and this I will aver,” where he should
say, “and this I offer to prove.” Britt. c.
22. Ceo oyes was home quijeo teigne par
la magn ; hear this you man whom I hold
by the hand. Id. ibid. Ceo voua monstre ;
this shows to you; (Latinized in Bracton,
hoe oatendit vobis. Bract. 296 b, 372 b.)

GER

ell’: Law of Shenf, 387. Cepi corpus ct
paratum habeo, (I have taken the body and
have it ready,) is another form of this re
turn, which anciently implied that the party
was in actual custody, but is now the pro

per return where the defendant has been
arrested and discharged on bail. Ia’. ibid.
The beginning of a declaration, when in 1 Tidd’e Pr. ab. supra.
pronounced in court;

CEPIT. Lat. [from capers, to take.]

as it occurs in the Lear Books, before the
thirty-sixth year of Edward III. “This
showeth unto you A. who ‘is here, that B.
who is there, unjustly detains from him,”
&c. 3 Reeves’ Hist. Eng. Law, 59. See
Yearb. T. 1 Edw. II. 9. G-rabb’s Hist. 217.

In pleading. (Took, or he took.) The
emphatic word formerly used in writs of
trespass for taking personal property, and

French, and actuall

Steph. Pl. 422, (Am. ed. 1824.) Id.
Appendix, Note (75).
Coe is a corrupted form of this word,
used throughout the tract called Fet Assaver.
CEORL, Carl, Churl. Sax. [L. Lat.
ccorlus, cirlus, cirliscua] A freeman of
inferior rank, chieﬂy emp oyed in husband
ry; a husbandman; (Int. rusticus, paga
nus.) Spelman, voc. Ceorlua. LL. Inw,

in declarations in repleviu and trespass;
and literally translated in the modern forms
of those pleadings. See infra. The Latin
word is still used as descriptive of the action
in certain cases. Thus, in rcplevin, when

the action is for the taking only, it is said
to be “ in the cepit.” 3 Hill’s (N. Y.) Rep.
282, 348.

3 Comstoclc’s R. 506.

CEPIT ET ABDUXIT. L. Lat. In
old English practice. (Took and led away.)

The em hatic words in writs of trespass,
where t e writ was for live things, as ani
cc. 38, 42, 52, cited ibid. A tenant at will mals.
Reg. Orig. 92, 163. F. IV. B.
of free condition,- among the Ang1o-Saxons, . so A, note. Id. ss B.
who held land from the thane, on condi
CEPIT ET ASPORTAVIT. L. Lat.
tion of rents and services. Cowell, voc. In old English practice. (Took and carried
Uhurle. 1 Reeves’ Hist. Eng. Law, 5. away.) The emphatic words in writs of
The eeorls are mentioned in the earliest trespass, where the writ was for dead things.
Saxon codes, and in the later charters, under F. N. B. 86 A, note. Id. 88 B. Literal
the names of cassati, manentes, and tribu- . ly translated in modern declarations in
tarii. 1 Spence’s Chancery, 50, 51, and trespass, and in indictments for theft. 4
notes. Mr. Barrington considers the word Bl. Corn. 231. Cepit et abeariavit was a
synonymous with villeim. Obs. Stat. 302. different form of the same expression.
Churl, one of the forms of this word, Towns. Pl. 166, 167.
CEPIT IN ALIO LOCO. L. Lat. In
(and probably pronounced curl, with the ch
hard,) has, like the corresponding term vil pleading. [He] took in another place. The
lain, among the Normans, become a term ' name given to a plea in the action of re
of reproach. Spelman, ubi sup.
plcvin, which should he pleaded where the
CEP, Ceppe. L. Fr. In old English,defendant desires a return of the cattle
law.

Stock; a stock.

Del common cep;

taken.

1 Ohitt. Pl. 499.

3 Id. 1045.

CEPPAGIUM. L. Lat. [from Fr. cep,
of a common stock. Britt. c. 119.
CEPER. L. Fr. In old English law.I ceppe, a stock or root.] In old English law.
A gaoler. LL. Gal. Cong. 1. 4.
' The stumps or roots of trees whic remam
CEPI CORPUS. L. Lat. (I have in the ground after the trees are felled.
taken the body.) In practice. The tech Fleta, lib. 2, c. 41, § 24.
CEPPE. L.Fr. Stock. Les deua,-freres
nical name of the return made by a sheriff
to a capias, that he has taken the body of sount en une ceppe. Yearb. H. 2 Edw. II. 31.
CERA. Lat. In old English law.
the party. F. JV. B. 26. 3 Bl. Com. 288.
1 Tidd’s Pr. 308-310. See Uapiaa. It Wax; a seal of wax. Brevia sua porri
is derived from the two emphatic words of gunt in cera; deliver their writs in wax,
the return which was anciently endorsed in [under seal]. Stat. Westm. 2, e. 10.
CERE. L. Fr. [from Lat. cera, q. v.]
law Latin on the writ.
Uepi corpus properly is the return where Wax; a seal. Ove cere aﬁiz. 1 And. 54.
CEREVISIA, Cervisia. L. Lat. In
the defendant is out on bail; where he is
in actual custody, the return is cepi corpus old English law. Ale or beer. See Cer
in custodia. 1 Tidd’a Pr. 308, 309. Sew
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CERISARIUS. L. Lat. In old English
law. A cherry tree. Fleta, lib. 2, c. 82, § 2.
CERT MONEY. [quasi certain money.]
In old English law. Head money or com
mon ﬁne. Money paid yearly by the resi
ants of several manors to the lords thereof,
for the certain keeping of the leet, (pro
certo letaz) ; and sometimes to the hundred.
Blount. 6 Co. 78, Bullerfs case.
CERTA RES. Lat In old English
law. A certain thing. Fleta, lib. 2, c.

A writing made in any court, to give no
tice to another court of any thing done
therein. Cowell. Blount. Termcs de la
Ley. A writing signed by the judges of
a court, or a single judge, or by an oﬁccr

certaine.)

Acts, for the purpose of giving her a na

of the court, certifying to, or giving formal
and oﬁicial notice of certain facts; gene

rally, for the use of another court, judge
or oﬁicer.‘*
CERTIFICATE FOR COSTS. In prac
tice. A certiﬂcate granted by a judge be
fore whom a cause has been tried, stating
60,§§24,2a
CERTAIN. [Lat. certus,certum.] Clear some matter of fact which is necessary to
or distinct; as opposed to obscure. Steph. be ascertained in order to ﬁx the amount
Pl. 380, note (a).
of the costs."‘ 1 Tidd’s Pr. 792, 952. 3
Particular; as opposed to general. Id. Steph. Com. 631, 640. 3 Wooddes. Lect.
ibid. 132.
148. 3 Chitt. Gen. Pr. 458.
Limited, speciﬁed, deﬁned; as opposed
CERTIFICATE OF REGISTRY. In
to indeﬁnite. See Certainty.
maritime law. A certiﬁcate of the regis
“ To put in certain,” (L. Fr. mitter en tration of a vessel according to the Registry

Litt. sect. 137.

“To put into

certainty,” (L. Lat. ad certitudinemponere ;) tional character. 3 Staph. Com. 274. 3
to reduce to certainty. 0'0. Litt. 96 a. Kmt's Com. 139—150. Abbot! on Ship.
Mys en certain; ascertained. Dyer, 55 b. P2], 89, (Perkins’ ed.) Sometimes con
ounded with the register itself, although it
(Fr. ed.
CER AIN SERVICES. In feudal and is only an abstract of it. Act of Congress,
old En lish law. Such services as were 31 Dec. 1792, § 9. It is a custom-house
stinted Elimited or deﬁned,) in quantity, and document, and one of the most important
could not be exceeded on any pretence; as of a ship’s papers, though it is not required
to pay a stated annual rent, or to plough ‘by the law of nations as expressive of a
such a ﬁeld for three days. 2 Bl. Com. 61. lshi ’s national character. 4 Taunt. 367.
CERTAINTY. [L. Lat. certitudo.] In 3 ent’s Com. 149. See Register.
pleading. Clearness or distinctness; as op
CERTIFICATION. In Scotch prac
posed to obscurity or ambiguity.
tice. A term used in judicial writs, to ex
Partieularity; as opposed to undue gene press the penalty annexed to the disregard
rality. Steph. Pl. 132, 380, note.
of the order contained in the writ. Bell’:
Lord Coke distinguishes three kinds of Diet.
certaint ; ﬁrst, certainty to a common
CERTIFICATION OF ASSISE OF
intent, that is, according to reasonable in NOVEL DISSEISIN. [L. Lat. certifica
tendment or construction, Steph. Pl. 380:] tio assism novw disseisinm] In old Eng
which is suﬁicient in a bar [plea,] which is lish practice. A writ formerly granted for
to defend the party, and to excuse him: the re-examination or review of a matter
secondly, certainty to a certain intent in passed by assise before any justices, where
general, which is suﬁicient in counts, [de some point of the assise had been over
clarations,] replications, and other pleadings looked, or not suﬂiciently examined. Reg.
of the plaintitf: thirdly, certainty to a cer Orig. 200. Uowell. Blount.
tain intent in every particular, which is re
CERTIFICATORIUM. L. Lat. In old

uired in estoppels.

0'0. Litt. 303 a.

1 practice. A certiﬁcate.
Cur. Adm. tit. 29.

idd’s Pract. 451. Certainty to a certain
intent in general, is ordinarily suﬁicient in
the construction of statutes. 1 Kent's
Corn. 462, note.
CERTIFICARE. L. Lat. [from ccrtus,
certain, and facere, to make] In old prac
tice. To certify; to make certain; to give
information.
CERTIFICATE. [L. Lat. certiﬁcate

rium, from certiﬁcare, q. v.]

Clerks’: Pra:r.

CERTIORARI. L. Lat. [certior ﬁeri,
to be made more certain; to be certiﬁed,
or more distinctly informed.
In practice.
A writ, used generally for t e purpose of
removing causes, before trial or judgment,
from inferior to superior courts. It is is
sued out of the superior court, (or, in Eng
land, out of the court of chancery,) and is
In practice. directed to the judges or oﬁicers of the
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inferior court, reciting the will of the
king or eople to be certiﬁed of the pro
ceeding, quia certis dc causia cnanonam
volumus, J:c.) and commanding the record
to be sent or returned before them. See
the old forms, Reg. Orig. 284. F. N.
B. 242 b, et seq. It may be had either in
criminal or civil cases. 3 Sleph. Com.

703. 4 Bl. Corn. 265, 272, 320. 1 Tidd’s
Pr. 397. Bac. Abr. Certiorari, A. Com.
Dig. Certiorari, A. It lies also as an aux
iliary process on writs of error, where the
whole of the record is not certiﬁed by the

GER

lenborou h,2 Ill. dfS. 50.

[481.]

Broom’s Mar.

hus, if a man make a lease to

another, for so many years as J. S. shall
name, it is agoodlease for years ; for though
it is at present uncertain, yet when J. S.
has named the years, it is then reduced to
a certainty. 6 Co. 35 b. 2 Bl. Corn. 143.
1 Steph. Corn. 267. The same maxim has
been applied to a custom, a conveyance, an
award, a contract for the sale of goods, a

contract for the performance of labor, and
an indenture of apprenticeship. Broom’:
Mar. 416, and note (f), [481—-485, 4th

court below, to obtain a complete return.

ed.] and cases there cited.

2 Tidd’s Fr. 1167.

N. S. 152,566. Story on Bailm. § 375.

U. S. Dig. Certio

6 Ad. J: Ell.

rari, I.

And it lies (in place of a writ of Another form of this maxim is Certnm
error) after judgment, to review the judg est quod ccrto reddi potcst. That is certain
ments of inferior courts and judges, when which can be reduced to a certainty. Cow
they act in a summary way, or in a new per, Lord C. 3 Rep. in Ch. 142.
CERTUS, Ceria. Lat. Certain; de
course different from the common law. 1
Tidal’: Pr. 400. 2 Id. 1134.
ﬁned; particularly described or speciﬁed.
In American practice, a certiorari is used Oportct quod certa res deducatur in dona
as amode of appeal from the judgments tionem, quia incerlw rei nulla est donatio ,
of courts not of record. 2 Burr. Pr. 193. it is necessa that the thing which is the
U. S. Dig. Certiorari, I. It is also the subject of t e gift should be certain, be
proper process for correcting any error cause the gift of an uncertain thing is null.
that may have occurred in the proceedings Bract. fol. 15 b. Flcla, lib. 3, c. 7, § 2.
of an inferior court, when such proceed See Id. lib. 2, c. 60, § 24. Certs debet ease
ings -are, in any stage of them, different intentio, ct certum fundamentum, et certa
from the course of the common law, unless res quce deducitur in judiciam ; the count
some different process is given by statute. ought to be certain, and its foundation
U. S. Dig. Certiorari, I, 2, 3, et seq. and certain, and the thin which is brought in
the cases there cited. Its application also to court certain. Rract. fol. 240. See
is not conﬁned to the decisions of courts, Fleta, lib. 5, c. 13, 1.
CERVISARII.
. Lat. [from cervisia,
properly so called, nor to proceedings in
actions, but comprehends the determina q. v.]

Certain tenants among the Saxons,

who were liable to a duty called drinclean,
which was a contribution towards provid
ing ale (cervisia,) to entertain the lord or
his steward. Domesday. Blount.
CERVISIA. L. Lat.
Fr. cervoise]
way, or in a new course different from the

tions of special tribunals, commissioners,
magistrates and oﬁicers exercising judicial
powers affecting the property or rights of
the citizen, and who act in a summary

common law, and also the proceedings of In old English law. Ale or beer, properly
municipal corporations in certain cases. the former. Reg. Orig. 280. B1-act. fol.
2 117 b. Fleta, lib. 2, c. 11. Cervisia Zu
pulata; beer. Towns. Pl. 234. Una men
CERTITUDO. L. Lat. [from certus, sura cervisiaa; one measure of ale. Mag
certain.] Certainty. Fleta, lib. 4, c. 17, na Charla, 9 Hen. III. c. 25. See Britt.
§ 1. Tali: certitudo certitudinem c¢mfun c. 30. Cervisia; ales. Brad. fol. 117 b.
A compotation or entertainment. Fleta,
dit; such [nice and captions pretence of ]
certainty confounds [true and legal] cer lib. 1, c. 20, § 102. See Filctale.
CERVISIARIUS. L. Lat. [from cer
tainty. 8 (70. 112.
CERTITUDINALITER. L. Lat. In visia, q. v.] In old records. An ale
old practice. Certainly. Reg. Orig. 22. house keeper. Towns. Pl. 267.
A beer or ale brewer. Blount, voc. Cer
CERTUM. Lat. Certain. See Certain.
[lg] certum est quod certum reddi potcst. visarii.
CERVUS. Lat. A stag or deer. Et
at is certain, which can be made certain,
or is capable of being reduced to a certain vulgariter dicitur, quodprimd oportct cer

Paige, Senator, 25 Wendelfs R. 167.

H611’: R. 9, 14.

ty.

9 Co. 30.

Co. Litt. 96 a.

Lord El

vnm caper-e, et postea, cum captus fuerit,

CES
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illum euoriare ; and it is a common saying
that you must ﬁrst catch your stag and
then skin him. Bract. fol. 191.
CESIONARIO. Span. In Spanish law.
An assignee. White’: New Recop. b. 3,

tit. 10, ch. 1, § 3.

CES

tress upon the premises, or unless the ten
ant had so enclosed the land that the lord

could not come upon it to distrain. 2 Inst.
296.

Rose. Real Actions, ab. supra.

CESSE.

In old English law.

sessment, exaction or tax.
To cease. VIII. c. 3. Cowell.

An as

Stat. 22 Hen.

CESS. In old English law.
CESSER, Cessure. Neglect; a ceasing
Hale’: Anal. sect. xxxviii.
from, or omission to do a thing. 3 Bl.
CESSANTE. See Ceesare.
CESSARE. L. Lat. To cease; to stop, Com. 232. “A substantial dismissiou and
or stay. Ucssante mum, ccssat cttectus. cesser.” 6 Mod. 232.
The cause ceasing, the effect ceases also.
The determination of an estate. 1 C0.
Bract. fol. 202. 4 Co. 38. Finch’s Law, 84. 4 Kent’s Com. 33, 90, 105, 295.
b. 1, ch. 3. Broom’s Mar. 68, [118.]
CESSET EXECUTIO. L. Lat. (Let
Shep. Touch. 287. Bacon’: Works, iv. execution stay.) In practice. A stay of
344. Cessantc rations lcgis, cessat ct ipsa execution; or an order for such stay ; the
IGL The reason of the law ceasing, the entry of such stay on record. 2 Tidd’s
law itself ceases also. Co. Litt. 70 b. 2 Bl. Pr. 1104. 3 Wooddes. Lect. 8.
Com. 390, 391. Broom’: Max. 68, [118.]
CESSET PROCESSUS. L. Lat. (Let
To come to an end, or determine, as an the process stay.) In practice. A stay
estate. Cessante statu primitive, cessat deri of the process or proceedings on an issue;
vativus. \Vhen the primitive or original the entry on record, of a stay of the pro
estate determines, the derivative estate de cess. 11 Mod. 231-234.

termines also.

Shep. Touch. (by Prcston,)

CESSIO.

Lat. [from cedere, to give up,

155. 4 I{ent’s Com. 32. Broom’s Max. or yield.] A cess1on, giving up or sur
[372.] Applied to the cessation of the render; an assignment 1 Kames’ Equity,
estates of dower and curtesy, on the deter 403. See Cessio bonorum.
mination of the principal estate out of CESSIO BONORUM. Lat. In the
which they are derived. Id. ibid. 8 Co. Roman law. A cession, or giving up of
67. See Determine.
goods. The surrender of all a debtor's
To cease or neglect; to cess, in the old property to his creditors, by which, under
books. Cowell, voc. Ceesor. Cessavit per the law of ccssion introduced by the chris

biennium (q. v.); he ceased or neglected; tian emperors, he obtained an exemption
for two years.

See infra.

of his person from imprisonment, and all

CESSAVIT PER BIENNIUM. L. Lat. bodily punishment, (omni quoque corporali
(He ceased for two years.) In old English cruciatu eemoto). God. 7. 71. 8. 2 Bl.
practice.

A writ in the nature of a writ Corn. 473.

This term is now applied, in

of right, founded upon the doctrine of ten the modern jurisprudence of most of the
ure, and formerly a very common remedy.
Roscoe’: Real Actions,.3l, 32. 2 Reeves"
Hist. Eng. Law, 326. It lay ﬁrst, upon
the statute of Gloucester, (6 Edw. I. c. 4,)
which gave it to the lord against the tenant
in fee, who ceased for two years to pay and
perform his fee farm rent and services, ex
tended by the statute of Westminster 2,
c. 21, to other rents and services: and se
condly, upon the statute of Westminster
2, c. 41, where land was given for a chan
try (cantaria,) light, sustenance of poor
people, &c., and the aims were withdrawn

for the space of two years. Reg. Orig.
237 b. F. N. B. 208 H. Roec. Real Ac
tions, 32, 33. 2 Reeves’ Hist. Eng. Law,
145. 3 Id. 50. 3 Bl. Com. 232. This
writ did not lie, unless the land had lain

fresh and uncultivated for two years (bien

nium,) and there was not a suﬂicient dis

states of Europe, and also in American law,

to the surrender of an insolvent’s estate and
effects to his creditors. E1-sk. Inst. b. 4,
tit. 3, § 26. Bell’: Diet. 3 Bur-ge’s Col.
J: For. Law, 890, et seq. 1 Kent’: Com.
422, 247.

2 Id. 396, note.

CESSION. [from Lat. cessio, q. v.]

A

giving up, relinquishment or abandonment

ofa right, or of property. See Abandonment.
In the civil law.

A giving up, surrender

or assignment of oods to, or for the bene

ﬁt of creditors.
ee Ceseio bonorum.
In ecclesiastical law. A giving up, or
vacating a beneﬁce, by accepting another
without a proper dispensation. 1 Bl. Corn.
392. Latch, 234. 4 Co. 78, Dggbg/'8 case.
CESSIONARY, Ceuioner. In Scotch law.
An assi nee. Bell’: Dict. voc. Asrignation.
CES OR. In old English law. One
who ceased or neglected so long to perform
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a duty belonging to him, as to incur the
danger of the law, and to become liable to
have a writ of cessavit brought against him.
Old 1Vat. Brev. 136. Cowell.
CESSURE. L. Fr. A receiver; a bai
liﬂ'. Kelham.
CESSURE. See Uuser.
C’EST ASCAVOIR. L. Fr. That is
to say, or to wit; this is to be known.
Generally written as one word, cestascavoir,
cestascavoire, cestassavoir. Stat. Westm. 1,
c. 22. Artie. sup. Chart. c. 1. I/itt. sect.
13, 239.

Yearb. P. 8 Edw. II. 275.

Another form was cest asaver. Britt. c.
126. And, in one word, cestasaver. Id.
0. 22. 00 est a saveir occurs in LL. Gal.
Cong. I. 1, pr. Si est assaver occurs in
Fat Assaver, § 22.
CESTR’. An abbreviation of Cestria,
Cheshire, in old English pleadin s and
records. Towns. Pl. 147. 1 Inst. ter. 28.
CESTUI, Cestuy. L. Fr. He. Ccstu

CHA

some phrase in the English idiom, furnish
ing an analogous meaning.” 1 Story’:
Eq. Jur. § 321, note. Fido-commissary
and beneﬁciary, (the former adapted from
the ﬁdei-cornmissarius of the Roman law,)
are the terms suggested by the same author
as proper substitutes. Id. ibid. See Ben
eﬁciary. With deference, howvever, to the
criticism of this eminent jurist, the phrase

in question seems little more awkward than
the similarly formed expressions cestuy que
use, and cestuy que vie, and other terms of
Norman origin now in daily use, for which
no En lish equivalents have been sought or
desire . Indeed, the mere fact that these
terms and phrases, with all their apparent
rudeness of construction and want of har

mony with the English idiom, have never

theless been scrupulously retained in modern
law and ractice, seems to warrant the in
ference t at their essential convenience and
expressiveness have always been found ef
am: doit cnhcritcr al pm, dnit cnheritcr a fectually to outweigh any objections of the
II. He who would have been heir to the kind alluded to.

father, shall be heir to the son.

Ycarb.

CESTUY QUE VIE.

L. Fr. (cestuya

M. 12 Edw. IV. 14, [12.] 2 Bl. Com.

qui vie.)

223, 239, 250.

ements are granted. Thus if A. grant lands

He for whose life lands or ten

CESTUY QUE USE. L. Fr. [Ccstuy
a Fuse de qui; Lat. ille cujus usui, or ad
cujus
He to whose use another is
enfeoifed of lands or tenements. Cowell.
2 Bl.

Com. 328-333.

to B. during the life of C., here C. is termed
the cestuy que vie, and B. tenant pur aut-re
vie, (q. v.) 2 Bl. Corn. 123. 1 Staph.
Corn. 242.
4 Kent’s Com.
CEU. L. Fr. This; that. Kelham.

2s9_29e. 1 Steph. Com. 332.
a que use.

Dyer, 57 b.

Cestuy A corruption, probably, of ceo, (q. v.)

The substantial

Knowledge. Saunz le ceu ; without the
Kelham. A corruption of

and beneﬁcial owner, as distinguished from knowledge.

the feotfce to uses.

Id.

See Use, Feofee sceu, or scca-u.

CEULS. L. Fr.

to uses.

CESTUY QUE TRUST. L. Fr. He
in trust for whom, or for whose beneﬁt,
another is enfeolfed or seised of lands or
tenements; he who is entitled in equity to
take the rents and proﬁts of lands whereof
the legal estate is vested in some other per
son who is called the trustee; or, in other
words, he who is the real, substantial and
beneﬁcial owner of lands which are held in
trust, as distinguished from the trustee.
Holthouse. Whishaw. 1 Cruise's Dig.

Those. Kelham.

See

Ceuz.
CEUX, Ceauz. L. Fr. These; those.
Cm: parola: ; these words. Litt. sect. 1.
CHACE. See Chase.
CHACE. L. Fr. A chase or hunting
ground. Tout le bots ou it se pleint est
comon chace de touts beasts chaceable a toutz

yentz ; all the wood where he complains is
a common chase of all beasts that may be
hunted by everybody. Yearb. P. 10 Edw.

III. 28.
CHACEA, Uhasea, Chacia, Uhaicia. L.
See Trust, Lat. [from Fr. chasser, to drive.] In old

3s1, tit. 12, c. 1. 1 Steph. Com. 343. 4

Kent’: Com. 301 -- 305.
English law. A chace, or chase; a driving,
Trustee.
*,,,"' The late Mr. Justice Story has ob chasing or hunting [of animals] ; (Lat.
served of this hrase, that it is “a bar fugatio, actus.) Spelman. Reg. Orig. 258.

barous Norman aw-French phrase, and is A driving of animals to pasture; the right
so ungainly and ill adapted to the English or privilege of driving. Fleta, lib. 4, c. 20,

idiom, that it is surprising that the good § 5.
The road or way by which cattle are
sense of the English legal profession has
not long since banished it, and substituted driven to pasture; called also a drove,
O
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drove-way or drift-way, (Lat. actus, q. v.) practice. An exception or objection taken
either against persons or things. Cowell.
Spelman. Bract. fol. 227 b, 232.
A station of game, or hunting ground, The word had this large sense in old prac
(Lat. fugacia ;) an extent of ground less tice, a writ or count being as proper a sub
than a forest, and larger than a park, where ject of challenge as a juror. See Chalm
wild animals are kept for the diversion of ger. In modern practice, however, its sig
the chase, (saltus et ipsa statio qua, venu niﬁcation has been materially narrowed,
tionis gratid, aluntur ferw.) Spelman. and it is now almost exclusively used to
denote
See Chase.
An exception or objection taken to
CHACEABLE. L. Fr. That may be
chased or hunted. Yearb. P. 10 Edw. III. the jurors summoned and returned for the
trial of a cause, either individually, (to the
28, See Chace.
.
CHACEARE. L. Lat. In old English polls), or collectively, (to the array). See
law. To chase, drive, or hunt. Cowell.
infra.
CHACER, Chaser. L. Fr. To drive,
Bracton, in treating of the law of chal
compel, oblige. Chace, chase ; obliged, lenge, (which has undergone comparatively
compelled, driven. Il fuit chace ouster; little change since his time,) employs
he was driven [to plead] over. Yearb. M. neither calumnia nor calangia to designate
5 Edw. III. 125. See Chaser.
the objection taken, but calls it erceptio
To chase or hunt. Per que no’ chace contra juratores. Bract. fol. 185. In
amus come bien no’ list ,' wherefore we hunt Britton, the word chalenge (from which is
ed, as it was lawful for us to do. Yearb. derived the modern term challenge) is in
P. 10 Edw. III. 28.
troduced. Britt. c. 52.
CHAFEWAX. [chafe, Fr. chafer, -to
To CHALLENGE. [L. Fr. chalenger,
heat] An oﬂiccr in chancery in England calenger, calanger ; L. Lat. calumniare, ca
who ﬁts (by heating or melting) the waa: lumpniare] In old English law. To claim
for the sealing of writs and other instru or assert a right. “I, Henry of Lan
caster, chalenge this rewme [realm] of
ments. Cowell.
CHAFFERS. Aword used in the Eng Ynglonde.” 1 How. St. Trials, 152. See
lish statute 3 Edw. IV. c. 4, and supposed Chalenger.
to mean wares or mcrchandize.
owell.
In practice. To call to answer; to ac
Blount. Cowell says, “we yet use chaf cuse; to appeal, in the ancient sense of the
fering for buying and selling.” In modern word. See Appeal, and see infra.
parlance, the latter word rather denotes a
To dispute or call in question another’s
bargaining, or negotiating the terms of a right; hence to object or except to.

bargain. Webster.
,
CHAIER. L. Fr. To falL Lesser
chaier ; to let fall. Ifelham. See Cheir.
CHALENGER. L. Fr. In old English
law. To object or except to a writ or
pleading. Par taunt est le brefe vicious et
abatable,si il soit chalenge; for so much

To object or except to a person. To ex
cept against those that are returned to be
jurors. Co. Litt. 155 b. This is the
proper signiﬁcation of the term in modern
practice.
'*,,,* The etymology of this word has
been variously explained. The Fr. chal
is the writ bad and abatable, if it be chal enger, from which it is immediately deriv
lenged. Britt. e. 84. Et si la counte soit ed, was used in several senses, as given
chalenge par le omission; and if the count under that word, supra. Lord Coke traces
be challenged for the omission. Id. c. 85. it, through the L. Lat. calumniare, chalum
To object or except to a person, as a niare, and calumpniare, from the old Fr.
juror. Britt. c. 52.
caloir or chaloir, to care for or foresee. Co.
To claim, or demand as a right. Et Litt. 155 b. Mr. Crabb inclines to derive
come deua: seigniours ou plusurs chalengent ‘it from call, “ to challenge,” meaning “ to
mariage; and where two or more lords call or single out” a person by way of ob
challenge (claim) the marriage. Britt. c. jection to him. Crabb's Hist. Eng. Law,
67. Si nul autre ust chalenge Pheritage ; 299. This derivation is adopted by \Veb
if no other person have challenged (claimed) ster, (who explains challenge to mean “ to
call of a juror or jurors,” “to demand that
the inheritance. Id. c. 70.
CHALLENGE. [L. Fr. chalenge, from a juror shall not sit in trial upon a cause ;”)
chalenger, calanger, to object, to claim ; L. and receives great support from the fact
Lat. calumnia, calangia ; ea:ceptio.] In that appel, the French word for challenge,
I

CHA
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is derived from the Latin appellare, to call
upon, to call by name.
The practice of challenging jurors is
mentioned by Blackstone as answering to
the recusatiojudicis, (rejection of a jude:c,)
in the civil and canon laws. Cod. 3. 1. 16.
Decrctal. lib. 2, tit. 28, c. 36. Mr. Spence
goes further, and speaks of “the Roman

right of challenge” as introduced into Eng

land or conﬁrmed at the Conquest.

1

Spence’: Chancery, 106. There was a
usage of the middle ages, however, which,
from its connection with the old trial by
peers, and the judicial combat, as'well as
its bearing upon the present popular sense

CHA

is thirty-five in cases of treason, and twenty
in cases of felony. 4 Bl. Corn. 354. 4
Stcph. Com. 424. Stat.’ 22 Hen. VIII.
c. 14. Stat. 6 Geo. IV. c. 50, s. 29. The
same numbers were adopted by the Act of
Congress, April 30, 1790, see. 30. For the
provisions made by the laws of the differ
ent states on this subject, see Wharton’s
Am. Orim. Law, 602, 604. And see United
States Digest, Jurors, I.

CHALLENGE ron cnusn.

[L Fr. pur

caus_e.] A challenge for which some cause
or reason is alleged. Termee de la Leg. 4

Bl. Corn. 353.

Thus distinguished from a

peremptory challenge.
of the term challenge, deserves a passing
CHALLENGE PRINCIPAL A species of
notice. This was the proceeding called an challenge to the polls, so called, according
appeal offalsejudgment ,' by which a party to Lord Coke, because if it be found true,
dissatisﬁed with the judgment of a court it stands sufﬁcient of itself, without leaving
was allowed to appeal the peers of whom any thing to the conscience or discretion of
the court was composed, that is,to challenge

the triers.

Co. Litt. 156 b. Or, according

and fight them. Esprit des Lois, liv. 28, to Sir \Vm. Blackstone, (who confines it to
c. 27. Beaumanoir, c. 61, 67. Defen the species of challcn e propter a1fectum,)
taines, ch. 21, 22, cited ibid. See Appeal it is so called from t e circumstance that
the cause assigned carries with it prima
offalse judgment.
CHALLENGE ro ran ARRAY. An excep facie evident marks of suspicion, either of
tion to the whole panel in which the jury malice or favor, and which, if true, cannot be
are arrayed, or set in order by the sheriff overruled. 3 Bl. Com. 363. See 4 Id. 353.
in his return, upon account of partiality, or
A species of challenge to the array, as
some default in the sheriff, coroner, or other distinguished from a challenge to the favor.
oﬂicer who arrayed the panel or made the Co. Litt. 156 a.
return." 2 Bl. Com. 359. C0. Litt. 155 b,
Cmumnnon ro rm: mvon, on son raven,
156 a. Wharton's Am. Crim. Law, 599. is where the party has no principal chal
lengc, but objects only some probable cir
See Array, Panel.
CHALLENGE ro ran POLLS. [L. Fr. 21 les cumstances of suspicion, as acquaintance,
testes; Lat. in capita, against the individuals] and the like, the validity of which must be
An exception to any one or more of the indi left to the determination of triors, whose
viduals returned as jurors on the trial of a office it is to decide whether the juror be
cause, as not being indifferent between the favorable or unfavorable. 3 Bl. Com. 363.
parties. Termes de la Ley. 6'0. Litt. 156 a. 4 Id. 353.
'',k* There is some confusion in the
3 Bl. Corn. 361. The grounds of this
kind of challenge, or rather of principal books, in regard to classifying the various
challenges to the polls, are reduced by subdivisions of challenges above deﬁned.
Lord Coke under four heads :—propter The older authorities seem to have under
lwnoris respectum,p1-opter defectum, propter stood peremptory and principal challenges
ajectum and proptcr delictum, (qq. v.) C0. to signify the same thing. Cowell, citing
Staundf. Pl. Cor. 157, 158. Blount, citing
Lin. 156 b.
CHALLENGE P1-ZREMPTOBY. A privilege Lamb. Eiren. lib. 4, c. 14. Terms de la
allowed to a prisoner in criminal cases, of Leg. The challenge for cause seems also
challenging peremptorily a certain number to have been confounded with the chal
of jurors, without assigning any cause. lengeforfavor. Termesde la Ley. Cowell,
Termes de la Leg. 4 Bl. Com. 353. C0. citing Kitch. 92. Sir Wm. Blackstone
Litt. 156 b. This is called by Blackstone makes principal challenges and challenges
“ an arbitrary and capricious species of to the favor, subdivisions of one species of
challenge,” and is permitted in capital cases challenge to the polls, viz., the challenge
in favorem vitw. 4 Bl. Corn. 358. Co. propter aﬂectum. 3 Bl. Corn. 363. Lord
Litt. 156 b. The number of peremptory Coke, on the other hand, makes them the

challenges allowed by the law of England leading divisions both of challenges to the
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array, and challenges to the polls. Co. Litt. In modern times, the court oﬂicer styled

156 3, 156 b.

ehamberlain has the charge of the private

CHALUNGE. L. Fr. Aclaim. Kelham. apartments of the sovereign or noble to
CHAMBER. [L. Lat. camera.] A term whom he is attached. Brande.
CHAMBERLARIA. L. Lat. Cham- ‘
applied to courts, (the Star Chamber, the
Exche uer Chamber, legislative bodies, berlainship; the oﬁice of a chamberlain.
(Cham er of Peers, C amber of Deputies,) Cowell.
CHAMBIUM. L. Lat. In old English
and other public associations; (Chamber
law. Chan e, or exchan e. Bract. fol.
of Commerce, dec.)
In old English law. A private reposito 117, 118.
robably anot er form of cam
ry of money; a coﬂ‘er. See Camera, bium, ( . v.)
CHA RE. L. Fr. In old English
Chambre.
,
CHAMBER, WIDOW’S. A portion of law. A private repository of money; a
the effects of a deceased person, reserved private treasury; a cotfer. Pension de
for the use of his widow, and consisting of chambre,—rente do ehambre ; a payment of
her apparel, and the furniture of her bed money out of personal funds, as distin
chamber, is called in London the widow's guished from a rent out of lands ; an annuity.
Britt. c. 68.
chamber. 2 Bl. Com. 518.
CHAMBERS. In practice. The oﬁice
CHAMP DE MAI. Fr. [Lat. Campus
or private rooms of a judge, where parties Maii.] The ﬁeld or assembly of May. The
are heard, and orders made in matters not national assembly of the Franks, held in the
requiring to be brought before the full month of May. 1 Rob. Charles V. Appen
court; and where costs are taxed, judg dix, Note xxxviii.
ments signed, and similar business trans
CHAMP -DE MARS. Fr. [L. Lat
acted. 3 Chitt. Gen. Pr. 19, et seq. Campus Martii.] The ﬁeld or assembly of
Bagleg/‘s Chamber Practice, per tot. .
March. The national assembly of the
CHAMBERS.
In international law. Franks, held in the month of March, in the
Portions of the ocean included within lines open air. 1 Rob. Ch. V. ab. sup.
drawn from one promontory to another, or
CHAMPART. Fr. In French law.
stretches of sea between adjacent headlauds, A share or division of the proﬁts of land;
(and called in England the king’s chambers, a part of the crop annually due to the land
camerce regis,) claimed by the nation on lord by bargain or custom. 4 Bl. Com. 135.
whose coasts they are situated, as places of Otherwise called agreer, tasqu-e and terrage.
protection to merchantmen, where all hos Guyot, Inst. Feod. ch. 9, sect. 9.
tilities are to ceasc."‘ Opinion of Sir Leo
CHAMPARTY. See Champerty.
li-ne Jenkins, cited Jacobsen’s Sea Laws, 416.
CHAMPERT. L. Fr. [L. Lat. campers,
1 Peters’ Adm. Dec. 29, note. 1 I1'ent’s q. v.] In old English law. A share or
Com. 30, 31. See Camera regis.
division of land; champerty. Stat. lVestm.
CHAMBERLAIN. [L. Lat. camerarius, 2, c. 49. See Champerty.
eambellarius, cambalarsus, chamberlanua,
In old Scotch law. A gift or bribe,
chamberlingus ; from Fr. chambellan. Spel [Scotticé, bud,] taken by any great man or
man. Cowell.] Keeper of the chamber. judge from any person, for delay of just
Originally the chamberlain was the keeper actions, or furthering of wrongous actions,
of the treasure chamber (camera,) of the whether it be lands or any goods move
prince or state ; otherwise called treasurer. able. Skene dc Verb. Sign. citing Stat. 2
Cowell, voc. Chamberlain. Sec Camerarius. Rob. Br. c. dominus Rex, 22.
Sir William Cavendish was treasurer of the
Skene deﬁnes champert, in the laws of
chamber in the 24th year of Edward III. England, to be “ where the judge, by him
self directly, or by another indirectly,
3 Co. 12.
The receiver of the rents and revenues of maintains the plea, to obtain the mainte
a city. Cowell. Blount. This is the mod nance of the one party against the other."
crn meaning of the word in various cities Id.
CHAMPERTIA. L. Lat. In old English
of England and America.
The name of several high officers of state law. Champerty. Reg. Orig. 183, in marg.
in England, as the Lord Great Chamberlain
CHAMPERTOR, Champerter, Cham
of England,Lord Chamberlain of the House partor. [L. Lat. cambiparticeps,q.v.] In
hold, Chamberlain of the Exchequer. See criminal law. One who is guilty of the
Cowell. Blount. Holthouse. Wharton. offence of champerty. A purchaser or
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promoter of other persons’ suits."‘ 4 Bl. between them, if they prevail at law;
Com. 135. See Champerty.
whereupon the ehampertor is to carry on
*,,f* Cham ertors are deﬁned by the the party’s suit at his own expense. 4 Bl.
statute De onapiratoribus, (of conspira Com. 135.
tors,) 33 Edw. III. to be “those who move
In the modern sense of the word, cham
or cause to be moved pleas and suits, either perty signiﬁes the purchasin of a suit or
by their own procurement, ‘or by that of right of suing. Id. ibid. Sr rather, the
others, and sue them at their own costs, to purchase
of an interest
in athing and
in dis
ute,
with the object
of maintaining
tallcing

have part qf the land in dispute, or part of
the gains; (ad campi partem, vel pro parte part in the litigation. Tindall, C. J. 7
lucri habend).” This deﬁnition is, in the Ring. 369. Holthouse. The purchase of
English edition of the statutes, at the end land, pending a suit concerning it, is cham
of the statute of conspirators; but, accord

perty.

4Kent’s Com. 449.

See 2 Story/‘s

ing to Mr. Reeves, no original text ap ears Eq. Jar.
1048-1054, and notes.
to warrant it; and he considers it probable
In the United States, the English doc
that it was added by some reader, to ex trine ofchamperty and maintenance has been
plain what followed; for the next statute is much modiﬁed. In New-York, the taking
entitled the “ statute of champerty.” 2 of a conveyance from a party in possession
Reeves’ Hist. Eng. Law, 243. The Latin of land, the subject of controversy by suit
text is given by Cowell and Spelman, but in court, is no longer forbidden. See 2
neither of them takes any notice of the de Rev. Stat. [(391,] 576,
5, 6. 21 Wen
ﬁciency.
dell’s R. 98. In Michigan, the application
In Fleta, a statute is quoted, providing of the doctrine to sales of land by a party
that no chancellor, treasurer, justice, or out of possession, has been annulled. 20
other of the king’s council, or of the chan Howard’s R. 467. In Vermont, the bond
cery, of the household, exchequer, eyre, or ﬁde purchase of a right of action is not

any bench, nor any minister, clerk of the
crown or other layman, shall receive pre
sentations of churches, or the advowson of
any church lands, tenements or fees, by ex

emption or gift either to farm, or to cham

champerty.

28 Vermont R. 490, 496.

And see the observations of Grier, J. 20

Howard’s R. 483.

As to agreements be

tween attorney and client, for a part of the
matter in litigation as a compensation for

pert, (seu ad campi partem,) viz. to become services, see 2 Denio’s R. 607. 1 H0}
a aharer in it, nor shall in any way interfere man’: Ch. R. 421. 4 Kt-nt’s Com. 449, note.
therewith, while a controversy concerning
The distinction between maintenance and
it is pending before the king, or any of his champerty seems to be this: where there is
ministers, nor shall any stipend be taken no agreement to divide the thing in suit,
thereof. Fleta, lib. 2, c. 36, §4.
the party intermeddling is guilty of main
CHAMPERTY, Uhamparty.
[L. Fr. tenance only, but where he stipulates to
clwmpert ; L. Lat. campers, cambipartia, receive part of the thing in suit, he is guilty
qg. v.] In criminal law. The maintenance of champerty. 4 Uldttg/‘s Bl. Com. 135,
0 any man in his suit, upon condition to note. Hence the rule of Lord Coke, that
have part of (partire) the thing in dispute, every champerty is maintenance, but every
when it is recovered, (or pro parte rei quw maintenance is not champerty. 2 Inst. 208.
est in plzwito habend_a,) whether it be land See Jllaintenance. See the English author
(cumpus,) or any thing out of land, or ities on this subject, cited in 4 Steph. Com.
goods, or a debt, or any other thing in plea ‘ 264, note
For the American law of
or suit. Cowell. Blmmt. Reg. Orig. 183. champerty, see 4 Kent’s Com. 449, and
F. N. B. 172. Stat. Westm. 1, c. 25. U0. note.
United States Digest, Champerty
Litt. 368 b. 2 Inst. 208.—The unlawful and Maintenance. 2 N. Y. Rev. St. [288,
maintenance of a suit, in consideration of §§ 71—74,] 216,
72—75. Id. [691,]

some bargain to have part of the thing in 576,

5——7.

Lewis’ U. S. Crim. Law,

dispute, or some proﬁt out of it. Hawk. 493—498.
P. C. b. 1, c. 84. Shaw, C. J. 1 Pick.
CHAMPION. EL. Lat. campz'o.] He
R. 416. 6 Porter’: (Ala) R. 488. U. S. who, in the trial by attel or combat, (cam
Dig. Champcrty and Maintenance, I.—A pus or dueZlum,) fought either for the ten
species of maintenance, being a bargain with ant or demandant. 3 Bl. Com. 339. Cer
a plaintiff or defendant campum pm-tire, to tator pro alio data: in duello. Hotom. dc
divide the land, or other matter sued for, Verb. Feud.
18
Vol. I.
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One who fought in his own cause.
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from the L. Fr. chancelier, or chauncellier.

all. Bloant. See Campio. .
CHANCE. [Lat. casus ; -L. Lat. infortu
m'um.] In criminal law. Accident; that
which happens or falls out unexpectedly or

The Saxon word was boceras ,* but the Lat
cancellarius was always used in charters
and records, as well as by the old chroni
clers. Spelman, voc. Cancellarius. For

unintentionally ; the opposite of contriv
ance, intention or design. Applied to in

the original derivation of the term, see

jurious acts, such as the killing of a person,
which happen as the consequences of other
acts by other persons, where such conse
quences are not intended or foreseen. “If
any accidental mischief happens to follow
from the performance of a lawful act, the
party stands excused from all guilt.” 4
Bl. Com. 27. See Id. 182. As to the
accidental consequences of unlawful acts, see
Id. 27. Fostcr’s Cr. Law, 259. 2 1Vew

York Rev. St. [66l, 551, § 13.
CHANCELLAR , Chancellarie. L. Fr.
Chancery. Rot. Part. 4 Hen. IV. cited 1

Rep. in Chane. A pendix.
CHANCELLO . [L. Lat. cancellarius ;
L. Fr. charwelier, chauncellour.] The pre
siding judge in the court of chancery. See
Chancery.
_
In England, the Lord High Chancellor is

the highest judicial officer of the realm, and,
in point of precedeney, ranks above every
temporal lord. 3 Bl. Com. 46. 1 Wood
des. Lect. 95. 3 Staph. Com. 407. He is,
however, much more than a judicial oﬁicer,
being also keeper of the great seal, a privy

Cancellarius.
CHANCELLOR OF A DIOCESE, or
OF A BISHOP. In English ecclesiastical
law. An officer appointed to hold the bishop’s
court for him, and to assist him in matters
of ecclesiastical law. 1 Bl. Corn. 382.
Tomlins.
CHANCELLOR OF THE DUCHY OF
LANCASTER.
[L. Lat. canccllarius
ducatfw et comitatats palatini domini regis
Lana] In English law. An otﬁcer before
whom, or his deputy, the court of the
duchy chamber of Lancaster is held. This
is a special jurisdiction, concerning all man
ner of equity relating to lands holden of
the king, in right of the Duchy of Lancaster.
Hob. 77. 3 Bl. Com. 78.
CHANCELLOR OF THE EXCEE
QUER. [L. Lat. canccllarias de scaccario,
or cancellarius'ct subthesaurarius scaccarii
domini regia] A high oﬁicer of the British
crown, who sometimes sits in the Exchequer

with the regular judges or barons of the
court, wherc his duty is to take care of the
interests of the crown. 3 Bl. Com. 44.

Wharton‘s Lcz. In this capacity, he has
Brande.
counsellor, and prolocutor of the House of precedence above the barons.

Lords. 3 Bl. Com. 47.
He seems to have originally actually exer
In American law, the judges of such cised the functions of a chancellor, or, in
state courts as are exclusively courts of the phrase of the old books, “to have been
equity, are called chancellors-, but the oﬁice created for the qualifying qf extrentitics in
is strictly a judicial one. See Chancery.
the exchequer.” Cowell. And see Flela,
*** The title and oﬁice of chancellor are lib. 2, c. 27. His legal functions, however,
generally supposed to be derived from the have long been merely formal, and by the
cancella-rius (q. v.) of the lower Roman statute 5 Vict. c. 5, abolishing the equity

empire, from which source they passed to side of the Court of Exchequer, seem now
to be entirely extinguished. The most im

the various modern kingdoms of Europe,
including the Anglo-Saxons, among whom
the oﬁice is well ascertained to have existed.
Sir Henry Spelman has given a list of all
the chancellors of England, from the earliest
Saxon period. Gloss. voc. Cancellarius.
According to Selden, the oldest mention in
good authority, of the name of chancellor

portant duties of this oﬁicer concern the
management of the royal revenue, he being
the principal ﬁnance minister of the govern
ment. 3 Bl. Com. ub. sup. This oﬂice is

commonly united to that of ﬁrst lord of the

treasury, when thepremier happens to be be
low the peerage.
rande. Sec Exchequer.
of England, is in the time of Edward the
CHANCELLOR, Chancellare. In Scotch
elder, about the year 920, who constituted practice. The foreman of an assisc or jury.
Turketill (T-urI:et'ulu.s) his chancellor with 1 Pitcairn’: Crim. Trials, part 1, p. 78.
very transcendent powers. Selden’s Oﬂice
CHANCE MEDLEY. [from Fr. chance,
of Chancellor, (\Vorks, vol. iii. 1466,) cited ‘accident-, and meter, to mi ngle. A casual
1 Wooddcs. Lect. 96, 97. 1 Spence’s Chan- ‘ meeting or aﬁ'ra_v.] In criminal law. The
cery, 78, 79. The word chancellor itself accidental killing a man in self-defence, in
seems to have been formed immediately a sudden rencountcr; a species of excusa

CHA
ble homicide.
55, 57.

4 Bl. Com. 184.

( 2 75 )
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3 Inst. the Vice- Chancellor of England, created by

Foster’s Crown Law, 275, 276. stat. 53 Geo. III. e. 24; and two additional

—-Manslaughter without former malice.
Finclfs Law, b. 3, ch. 19.—Man_slaughter
on a sudden quarrel. 4 Steph. Com. 103,
note (t).
Chance medley is distinguished by Black
stonefrom homicide pcr infortunium, or by
misadventure, (4 Bl. Com. 182); though
the terms seem to be confounded in the old
books, (Staundf. Pl. Cor. lib. 1, c. 8.
Termes de la Ley. West’s S3/mboleog. par.

vice-chancellors have been sinceappointed,
with powers precisely similar to those of
the Vice-Chancellor of England. Whar
ton’s Lex.
In American law, the terms chancery.
and court of chancery have been adopted
to some extent, though the corresponding
terms equity and court of equity are more
generally used. In some of the states (as
Delaware, Virginia, South Carolina, Ala
2, tit. Indictments, sec. 5, cited in Blount;) bama and Mississippi) equity powers are
and by so late a writer as Whishaw. It is exercised by distinct and independent tri
also sometimes confounded with chand bunals, and to these the appellation of
medley, (q. v.) Sir Michael Foster, how courts of chancery is usually given.‘ In
ever, considers the diiference between most of the states, however, the jurisdic
chance medley and chaud medley, in point tion of law and equity is vested in the same
of sense, as very small. Fast. Cr. Law, tribunal, though exercised by a different
course of procedure. See 4 Kent’s Corn.
27 6, note.
CIIANCERY, or COURT OF CHAN 163, 164, note. As to the origin and his
CERY. [L. Lat. cancellaria, curia cancel tory of the Court of Chancery, see 1 Sto
lariw ; L. Fr. chauncerie, chauncelrie, court \ ry’s Eq. Jur. ch. 2. 1 Spence’: Chancery,
dc chaurweller-ie.] In English and Ameri part 2, b. 1.
can law. A court of equity; the name
CHANGER. An oﬁicer formerly be
given to a court in which equity is either longing to the king’s mint, in England,
exclusively or chieﬂy administered; the whose business was chieﬂy to exchange coin
court of the chancellor. Sometimes used for bullion brought in by merchants and
as a synonyme of equity, or proceedings in others. It is mentioned in the statute 2
Hen. VI. c. 12, where it is written, (after
equity."‘ See Equity.
In English law. A court of common the old way,) chaungeour. Cowell. Blount.
CHANTER, Chaunter. L. Fr. To de
law held by the chancellor, called the
ordinary or legal court, where is kept the clare aloud; (literally, to sing or chant ;)
oﬂicina justitzaz; out of which imue all to pronounce or ﬁnd, as the verdict of a
original writs, commissions, &e., under the jury. Al niai prius, l’enqitest chaunta pur
eat seal, of which the Lord Chancellor is \ le pl‘; at nisi prius, the jury found for the
‘plaintiff. Yearb. M. 7 Hen. VI. 17. See
'eeper.* 3 Bl. Com. 47, 48.
*,,,"' In England the Court of Chancery T. 7 Hen. VI. 91. Si les recognitors de le
is the highest court of the kingdom, next to asaise chaunta pur le plaintzfe; if the re
the parliament, and is both a court of equity cognitors of the assise ﬁnd for the plain
and of common law. Its jurisdiction in the tiﬁ'. Litt. sect. 442. Translated in some
latter character, however, though of supe of the editions of Coke Littleton, “ chantc
rior antiquity, and called the ordinary juris I for the plaintiff.”
CHANTRY, Chauntry.
Lat. can
diction of the court, (and in respect of which
only it is called a court of record) has been taria.] , In old English ecclesiastical law.
completely overshadowed by its equitable A church or chapel endowed with lands or
or extraordinary jurisdiction, which embra other yearly revenues, for the maintenance
ces the principal and most important busi of one or more priests to sing [or chant,
ness of the court. 3 Bl. Com. 46—49. cantare,] mass daily for the souls of the
donors, and such others as they appointed.
3 Staph. Com. 407-410.
Cowcll. Spclman,
There are in fact ﬁve superior courts of Termes de la Ley.
chancery in England, viz. the High Court voc. Cantaria. See 4 Co. 96, Adams cf:
of Chancery, presided over by the Lord ' Lambcrt’s case, where a will granting such
High Chancellor of Great Britain, to whom an endowment is givcn.—A private re
an appeal lies from the others; the Court ligious foundation, of which there were
of the Master of the Rolls, who is assistant many in England before the Reformation,
to the Lord Chancellor, when present, and established for the purpose of keeping up
his deputy when absent; and the Court of a perpetual succession of prayers for the
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prosperity of some particular family while
living, and the repose of the souls of those
members of it who were deceased; but es
pecially of the founder and other persons
speciﬁcally named by him in the instru
ment of foundation. P. Ugcloptedia. They
were usually little chapels, or particular
altars in some cathedral or parochial
church. Blount. See P. U3/clopwdia.
CHAPEL. [L. Lat. capella.] In eccle
siastical law. A minor religious ediﬁce,
in which divine service is celebrated in the

CHA
CHAPTER.

Lat. capitulum, q. v.]

In English ecclesiastical law. An assembly
of the prebendaries and canons in a cathe
dral, conventual or collegiate church; called
in the old books congregatio clericorum,
an assembly of clerks or congregation of
clcrgymen. Termes de la Leg. Cowell.
Co. Litt. 103, 300. The chapter is pre
sided over by the dean, and acts as the
council of the bishop, taking the place of
the prior and convent, who acted in that
capacity before the Reformation. 1 Bl.
same manner as in the parochial church, Com. 382. 3 Co. 75. Bract. fol. 12. 3
but generally of more modern erection, and Steph. Com. 67. See Dean.
of a subordinate and auxiliary character.'* . This word is also applied to the meet
3 Staph. Com. 151.
ings of other religious communities when
CHAPEL OF EASE. In English eccle assembled for business, and sometimes to
siastical law. A chapel founded in general the places where such meetings are held.
at some period later than the parochial Termcs de la Leg. Cowell. But these
church itself, and designed for the accom are more properly termed chapter-houses.
modation of such of the parishioners as, P. Cgclopazdia.
in course of time, had begun to ﬁx their

[from GI‘. xupatrhp, fl'0IIl

residence at some distance from its site; xapéasw, to mark, cut or engrave, as on
and so termed because built in aid of the stone or metal.] Literally, a distinctive
original church.Ir 3 Steph. Com. 151. mark or impression. In the civil law, the
Watson’s Ch. L. 645, cited ibid. Cowell. device on a seal or signet ring, (annulus).
Places of worship of modern foundation, Dig. 28. 1. 22. 5.
especially those in towns, are called chapels
A quality or aggregate of qualities of
of case, being erected for the ease and con mind or morals, especially the latter, im
venience of the inhabitants, when they pressed by nature or habit on a person,
have become too numerous for the narrow and distinguishing him from others.
limits of their parish church. P. Cyclo
In the law of evidence. A moral quali
pwdia.
ty, or aggregate of moral qualities, which
CHAPELRY. [L. Lat. capellaria.] The a party to a suit or prosecution, or a wit
precinct and limits of a chapel. The ness who has given testimony in a cause, is
same thin to chapel, as a parish is to a believed, from general report, to possess.
church. ermesde laLeg/. Cowell. Blount. Otherwise termed general character, general
CHAPITER. [L. Fr. rhapitrc; L. Lat. report and reputation. See 2 Russ. Crimes,
capitulum.] In old En lish law. A sum 784. 1 Phill. Enid. 469, 470. 2 Stark.
mary in writing of suc matters as were Evid. 366. 26 Vermont R. 270. General
to be inquired of, or presented before jus character is the estimation in which a per
tices in eyre, justices of assize, or of the son is hold in the community where he has
peace, in their sessions. Stat. Westm. 1, resided. Marcy, J. 2 Wendell’8 R. 352,
c. 27. Termes de la Leg. Britt. c. 3. 354. Character and reputation are the
These chapiters, (otherwise called ,capitula same. Duncan, J. 3 Serg. d’: Rawle, 337.
itineris,) were delivered to the justices from Character is a term convertible with com
the king for their direction ; and, upon the mon report. Gibson, J. Id. ibia’. One’s
opening of their courts, were ﬁrst read character is the aggregate or abstract of
over to the grand iuquests, and then do other men’s opinions of one. Redﬁeld, C.
livercd to them in writing. Termes de la J. 26 Vermont R. 278, 279.
Leg/. Cowell. C'rabb’s IIist. Eng. Law,
The word “general,” as applied to char
130, 162. They were afterwards called acter, is used in different senses, which it
articles. Mirr. lib. 3. Cowell. Blozmt. may be well to distinguish. By “general
See Capitula.
character ” is ordinarily meant a combina
CHAPMAN. [said to be from Germ. tion of various moral qualities, makin up

mprmam] A trader who trades from place a person’s whole moral character.
to place.

ut

Ryder, C. J. construing the stat. character, to this extent, is rarely made the

5 Ann. c. 14.

Say. 191, 192.

subject of evidence.

It is the possession

CHA

(277)

of some particular moral quality, supposed
to be capable of raising a presumption con
ﬂicting with the particular offence charged,
which evidence is used to establish. So
far, it may be termed particular character.
Wharton’s Am. Crim. Law, 294. But it
is strictly general in another sense, that is,
habitual, derived from a course of life, and
not from particular acts of conduct. 2
Russ. Crime, 784. 1 Phill. Euid. 469,
470. In these cases, the term “general”
is applied to the person whose character is
made the subject of evidence. But the
more common application of the term is to
the persons whose opinions of such charac
ter arc referred to. The general character
of a person is the character or reputation
which he generally bears, that is, which he
is supposed or believed to possess, not by
one or two individuals, but by the commu

nity in which he has resided, or where he
has been generally known.
CHARAXARE, Carazare. L. Lat. In
old records. To mark; to write. Spel
man. Charazator; a writer; anotary. Id.
Charazatura; a writing ; the obliteration of
a writin . Id.
CH- E. L. Fr. In old English law.
A plough.

Stat. Westm. 1, c. 1.

CHARETTE, Charet, Charret. L. Fr.
In old English law. A cart. Stat. Westm.
1, c. 1, 32. Britt. c. 1. Charretter; a
carter. Kelham.
A cart-load. 1 And. 60.

CHARGE.

[Lat onus; Span. carga.]

A burden; an mcumbrance or lien upon

CHA

In practice. To subject land or person
to execution. 3 00. ab. sup. To charge
a person in execution, is to take or arrest

him by virtue of a writ of execution. 1
Tidd’s Pr. 365, 367. 4 Term R. 367.
CHARGE. In practice. An address
to a jury impannelled in a cause, by the
presiding judge, after the case has been
closed on both sides, recapitulating and
commenting upon the testimony adduced
by the respective parties, and instructing
the jury in any matter of law arising upon
it.‘ 3 Steph. Com. 617. Story, J. 10
Peters’ R. 657, 660. In English practice,
this is called the summing up, (q. v.) 2
Tidd’s Pr. 867. 1 Archb. Pr. 195.
An address to the grand jury or inquest
of a county, by the presiding judge of the

Court of Oyer and Terminer, or other
principal criminal court, instructing them

in their duty.* 4 Bl. Com. 303.
To charge. To deliver such an address.
To CHARGE. In equity pleading. To
make a distinct and formal allegation in a
bill, usually for the purpose of anticipating

and meeting some allegation or defence on
the part of the defcndant.* If the plain
tiffs are aware of any defence which may
be made, and have any matter to allege

which may avoid it, the general charge of
confederacy is usually followed by an alle
gation that the defendants pretend or set
up the matter of their defence, and by a
charge of the matter which may be usedto
avoid it. This is commonly called the
charging part of the bill. Mitf'ord’s Ch.
PI. 43. Star}/’s Eq. Pl. § 31.
CHARGE. In equity practice. A
statement in writing made by a party to a
suit in equity, before a master of the court,
of the items with which the opposite party

land; a duty or liability attached to, or ob
ligation imposed upon a person." 3 Co. 14,
Harbert’s case. 1Steph. Corn. 348. 3 Id. 637.
To CHARGE. [Lat onerare. To bind;
to make or hold liable; to su ject to, or
burthen. Thus, land is said to be charged should be debited or should account for, or
with a covenant of warranty, a debt, execu of the claim of the party making it. It is
tion, (3 C0. 12, 14,) or trust. 4 Kent’s more comprehensive than a claim, which
Com. 540. So a person is said to be charged implies only the amount due to the person
with a duty or liability. 3 0'0. ub. sap. producing it, while a charge may embrace
“ If two be bound in an obligation, there the whole liabilities of the accounting par
the charge shall survive: so it appears that ty. Hoﬁ'm.an’s Master in Ghana. 36.
CHARGE. In Scotch law. The com
when land shall be charged by any lien,
the charge ought to be equal, and one alone mand of the king’s letters to perform some
shall not bear all the burthen, and the law act; as a charge to enter heir. Bells Diet.
A messenger’s execution, requiring a
on this point is grounded on great equity:
but in all the cases at the common law, if person to obey the order of the king's let
the party who should be charged had alien ters; as a charge on letters of horning, or
cd the land bona fide, before any action a charge against a superior. Id.
CHARGE AND DISCHARGE. In
brought, the land in the hands of the
purchaser was not subject to any charge or equity practice. The mode or form of ac
counting before a master. Where a decree
execution.” Id. 14.

CHA

(278)

CHA

or order of the court directs an account to well as to the poor.” Ambl. 651. See 2
be taken and examined before a master, in Storg/’s Eq. Jur. ch. 32. U. S. Digest,
such case the plaintiff delivers in an ac Charities and Charitable Uses.
CIIARRE, Char. [L. Lat. charrusx]
count before the master, in the form of a‘
charge, (q. v.) against the defendant; which An old weight of lead in England. Cowell.
being examined and gone through, the de See Charrus.
CHARRETE. L. Fr. A cart. Yearb.
fendant or adverse party must bring in his
discharge, (q. v.) against such charge; which (Additions) II. 2 Edw. III. 3.
CHARRUS. L. Lat. In old English
being likewise exammed and gone through,
the master will exercise his judgment upon law. A char, or eharre. A weight of lead
the evidence, and allow or disallow the consisting of thirty pigs (fotmeIli,) each
charge, or any part of it, as he thinks pro pig containing six stone wanting two
per, and so, e contra, as to the discharge, ; pounds, and each stone twelve pounds.
1, 2. It seems to
after which the report is made. Cunning Fleta, lib. 2, c. 12,
ham. Whishaw. 2 Daniell’s Chane. Pr. have been sometimes written carcctata.
1420--1422. Ifofmarfs Mast. in Chane. See Cowell, voc. Fotmel.
CIIARNEL. L. Fr. [L. Lat. car-rzalia]
36——39.
CHARGE D’AFFAIRES. Fr. In in-‘ Of the same ﬂesh, (or blood). Charnels
ternational law. A person entrusted with amgs ; relations by blood. Britt. c. 52.
the afairs of his nation. The title of a
CHARTA. Lat. [Gr. xépm;-] In the
diplomatic representative, or minister of civil law. Paper; the material on which
the fourth grade. 1 Kent’s Com. 39, note. instruments, books, &c. were written. Dig.
Wheaten’: Elem. Intern. Law, 277.
32. 52. Nov. 44, c. 2. Distinguished
CHARGEANT, Chargaunt. L. Fr. from papyrus. Dig. 32. 52. 6. Charta
Efrem charger, q. v.] Weighty; heavy; pura; blank paper. Id. 32. 52. 4. \’\’hat
orcible ; penal; expensive. Kelham.
passed by a bequest of charter. and charter
CHARGER. L. Fr. To load. Ont pure, see Id. 32. 52. 4, 6. Id. 32. 76.
An mstrumeut or writing. See Nor.
charge certain vessel: ave lour bienz ; have
loaded certain vessels with their goods. 44, c. 2, instructing the tabelliones (notaries)
Yearb. T. 11 Ben. VI. 3. Chargeez; in the preparation of their instruments.
CIIARTA, Carta. L. Lat. [Lat sym
loaded; laden. Kelham.
CHARGES. In practice. Expenses bolum, tabula ; L. Fr. chartre ; Fr. charte ;
incurred in a suit at law or in equity, or Span. carta.] In old English law. A
other judicial proceeding; including such charter, or deed; a writing under seal, by
as do not come under the technical de which conveyances of lands, contracts,
nomination of costs. The expression “ costs covenants and the like were evidenced
and charges” is of frequent occurrence in and ratiﬁed; (scriptum obsignatum, quo
practice. See 2 Wils. 267, 268.
pradiorum cessiones, contractus, convmtiones
CHARITABLE. This word, in the ex ethujusmodiratazjiunt.) Spelman. Bract.
pressions “charitable uses,” “charitable fol. 33 b —38. Id. fol. 40. So called
trusts,” is understood in avery large sense, from the material (charta, paper,) upon
comprising not only gifts for the beneﬁt of which it was written. 2 Bl. Com. 295.
the poor, but endowments for the advance See Charter, Deed. Charla de fcoﬁ'am.en
ment of learning, or institutions for the en

to ; a charter of feotiment.

couragement of science and art, and for any
other useful and public purpose, as well as
donations for pious or religious objects.
3 Steph. Com. 229. See 1 Id. 428, and
note
2 Chitt. Bl. Com. 273, 274, and
notes. 2 Kent’s Com. 285—288, and notes.
2 Story/8 Eq. Jur.
1160-—1164. Duke
on Charit. Us. 105, 113, cited ibid. U. S.
Digest, Charities and Charitable Uses.
CHARITY. A charitable gift or be
quest; a gift or bequest to charitable uses
or ILord
urposes.
See asCharitable.
by
Camden
a “gift to Described
a general

Charla de guieté clamantia; a charter of
quit claim. Id. ibid. Charla de conﬁrma
tione ; a charter of conﬁrmation. Id. ibid.
Fleta, lib. 3, c. 14, §1. See Carta. Cllllliﬂ
[carta] dc non entc non valet. A deed of
a thing not in existence is void. C0.

Bract. fol. 33 b.

Lilt. 36 8.

public use, which extends to the rich as

Bernwode of the king, by one horn, which

Any signal or token by which an estate
was held; as a horn, dzc. lVillelmus,_/ilius
Nigelli, tenuit custodiam forestw dc Bern
wode de domino rege, per uuum cornu. quad
est charts prwdictce forester ; \\"illiam, son
of Nigel, held the ward of the forest of
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is the charter of the said forest. Kennetfs
Par. Ant. 73. Cowell.
A royal grant of privileges or liberties,
(cluzrta -regia,) either to an individual, as a
charter of pardon, (carta perdonatiania) to
a public body, (see C'harter,) or to a whole
nation, as Jllagna Charta, the Great Char
ter; Charla de Foresta, the Charter of the
Forest. See Magna Charta.
*,,* The term charta was introduced into
England by the Normans, in lieu of chiro
graphum, which was the Latin word used
among the Saxons, answering to the ver

CHA

have originally included it.

1 Reeves’

Hist. Eng. Law, 254, et seq.
C'rabb’s
Hist. Eng. Law, 136, c. 11. Barringt.
Obs. Stat. 35. Hence it is sometimes
called Charla Parva, the little or lesser
charter. Hardr. 437. Sir Matthew Hale
describes it as entered, Mag. Rot. Stat.

membr. 19, (Great Statute Rolls, sheet 19;)
and Rot. Cartar. (Charter Rolls), 28 Edw.
I. membr. 26. Hale’: Hist. Com. Law,
ch. 1. An edition of this Charter was pub

lished by Sir ‘V. Blackstone, from an origi
nal in the archives of the cathedral of Dur
ham,with various readings from two charters

nacular boc. lVormarmi chirographa char
tas vocabant. Ingulph. apud Spelman. 1 of Inspeximus, 28 Edw. I. and two enroll
Reeves’ Hist. Eng. Law, 88. Lord Coke ments in the Tower of London. See
distin uishes charta, (a charter,) from fac Mayne Charta.
CHARTA PARTITA. L. Lat. [literal
tum, Ea. deed) ; the former touching inheri
tance, not so the latter, unless it have some ly, a deed divided] A charter party.
other additions. Co. Litt. 9 b. Bracton, Towns. Pl. 112. 3 Kent’s Com. 201. See
however, applies both words to royal grants. Charter party.
De chartis vero regiis et factis regum, &c.
CHARTE-PARTIE. Fr. In French
Bract. fol. 34. The ch in this word seems marine law. A charter party. Ord. Mar.
to have always been pronounced hard, (af liv. 3, tit. 1. Emerig. Tr. des Ass. ch. 11,
ter the Gr. xéprrm) which led to the prac sec. 3. Called alsd afretement, and nolisse
tice of writmg the word carta, in which menl. Ord. Jllar. ab. sup.
CHARTEL. L. Fr. In
form it occurs in the Register, and in some

old English
Reg. Orig. 157—l60. law. . A letter of deﬁance or challenge to
Co. Litt. 36 a. Magna Oharta was origi single combat, in use during the period
when trial by battel was practised. Uowell.
nally entitled “ Magna Carta.”
CHARTA COMMUNIS. L. Lat. In Blount.
CHARTER.
Lat. charta, carta ,' L.
old English law. A common or mutual
charter or deed; one containing mutual co Fr. chartre; Fr. charte ; Sp. carla ,' qq. v.]
venants, or involving mutuality of obliga In old English law. A written instrument
tion; one to which both parties might have under seal, containing the evidence of
occasion to refer, to establish their respec things done between man and man."r
Otherwise called a
tive rights. Bract. fol. 33 b, 34. Hence Cowell. Holthouse.
these deeds were executed in two parts, private charter. Bract. fol. 33 b. A con
each party keeping one, and were other veyance of lands; a contract, covenant or
wise termed chm-ta cyrographatae, chiro other sealed instrument, (scriptum obsigna
graphed charters. Id. ibid. See Fleta, tum). Spelman, voc. Charla. This term
was much more comprehensive than the
lib. 3, c. 14,
2, 3.
CHARTA CYROGRAPHATA, (or modern deed, which has taken its place;
CHYROGRAPHATA.) L. Lat. In old and was used as an English word, (framed
English law. A chirographed charter; a probably from the Fr. charh-e,) as early as
charter executed in two parts, and cut the time of Bracton, who gives the fol
through the middle, (scinditurper medium,) lowing as an English phrase, (secundum
where the word cg/rographum, or chi quod Anglicé dicitur)—lgrr lgnh hntlgt lnril ant
rographum was written in large letters rgtlrlrtzr; signifying that a party had both a
Bract. fol. 34. Fleta, lib. 3, c. 14-, §3. c rter, or deed of land, and a writ, that is,
See Chirograph.
aletter of attorney to deliver possession.
CHARTA (or CARTA) DE FORESTA. B-ract. fol. 40. See Fleta, lib. 3, c. 15,
L. Lat. In old English law. The charter § 5. 1 Leon. 34. The term charter was
of the forest. A charter or ordinance con not obsolete when Blackstone wrote, and
taining the laws of forest, granted in the was particularly appropriate to a con
ninth year of the reign of Henry III. In veyance by feoﬂment. 2 Bl. Com. 295.
all editions of the statutes, it immediately C0. I/itt. 36 a. And as to the distinction
follows Magna Charts, which is said to between charters and deeds, see Maddox
of the old writers.
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Formal. Angl. Diss. p. 2. Mad. Hist.
Each. pref. ep. p. 8.
An instrument in writing, containing a
grant from the crown to any person or or
sons, or to any body politic, of any rig ts,
liberties, franchises or privileges.'* Other
wise called a royal charter (charta regia).
Bract. fol. 33 b.

Some of the old acts of

parliament were in the form of charters.
8 Co. The Prince’s case. These royal
charters are preserved in the Charter Rolls,
the series of which commences in the year
1199, and terminates in 1516, when that
species of royal diploma ceased; and all the
written acts of the sovereign in the nature
of grants were thenceforward made in the
form of letters patent, and recorded upon
the Patent Rolls. Hubback’s Enid. of Sue
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against the king’s crown and dignity. Bro.
Abr. Charter of Pardon. Dyer, 34. Cowell.
4 Bl. Com. 400, 402. See the old form,
Reg. Orig. 288, 308; and see 2 Reeves’
Hist. Eng. Law, 437.
CHARTER PARTY. [L. Lat. charta
partita; Fr. charte-partie.
In mercantile
law. A contract by whic an entire ship,
or some principal part thereof, is let to a
merchant, for the conveyance of goods on
a determined voyage to one or more places.
Abbott on Ship. [241,] 315.—-A contract of
affreightment in writing, by which the

owner of a ship lets the whole or a part of
her to a merchant, for the conveyance of
goods on a particular voyage, in consider
ation of the payment of freight. 3 Kent’s
Com. 201. Expressively called “ amcrcan
tile lease of a ship.” Id. 302. See 2
cession, 616. See Charter Rolls.
CHARTER. In old Scotch law. A dis Steph. Corn. 184. See Afreightment.
A charter party contains stipulations by
position made by a superior to his vassal,
for some thing to be performed or paid by both parties, as to the vessel and voy e,
him.

1 Forbes’ Inst. part 2, b. 2, c. 1, tit. 1. the cargo, and amount of freight to

e

A writing which contains the grant or
transmission of the feudal right to the
vassal. Ersk. Inst. b. 2, tit. 3, § 10. See
Bell’s Diet.
CHARTER. In modern law. A grant
in writing of certain privileges and fran
chises, (usually to a corporation) by the

paid, dec. It is signed by both, and is ex
ecuted in parts, one being kept by each
part . Its name (more clearly expressed
y the Lat. charta partita, a deed divided,
and probably immediately derived from the
Fr. chartre parti,) has preserved a relic of
the ancient practice of dividing indentures

supreme power of a state; an act of incor

after execution, into two parts, of which

poration. In this sense, the original mean
ing of the term charter, as applied to grants
by the sovereign to individuals or corporate
bodies, is, with some modiﬁcation, retained.
See Charter, supra.
To CHARTER. In mercantile law.
To engage a vessel for a voyage. A
“ chartered” is distinguished from a “ seek
ing” ship. Lord Ellenborough, 7 East, 24.
CHARTER OF THE FOREST. See
Charla de Foresta.
CHARTERER. In mercantile law. One
who charters (i. e. hires or engages) a ves
sel for a voyage; a freighter. 2 Steph.
Com. 184. 3 Kent’s Corn. 137.
CHARTER LAND. [Sax. boo land.]
In old English law. Land held by char
ter, (deed) or written evidence; deed land,
book-land. Freehold lands were so called,
as distinguished from copyhold. Termes
de la Le;/. Co. Ditt. 6 a. 2 Bl. Com. 90.
See Bocland.
CHARTER OF PARDON.
L. Lat.
charta or carta perdomtionis.] In nglish
criminal law. A charter or instrument un

each party kept one.

3 Kent’s Com. 201.

Abbott on Ship. [241, 242,] 315, 316.
0rd. Mar. liv. 1, tit. 2, art. 2, note. See
Chirograph, Indenture. Hence it is called
in the old books, a pair of indentures.
Blaunt.
In a late case in the Supreme Court of
the United States, a charter party was said
to be “ an informal instrument as often as
otherwise, having inaccurate clauses; and

on this account they must have a liberal
construction, such as mercantile contracts

usually receive, in furtherance of the real
intention of the parties and usage of trade.”
Wayne, J. 17 Howard’s R. 59.
CHARTER ROLLS.
Lat. rotuli
cartarum.] Rolls preserved amongst the
ancient English records, containing the
royal charters from the year 1199 to 1516.
They comprise grants of privileges to cities,
towns, bodies corporate, and private trading
companies; grants of markets, fairs, and
free warrens, of creations of nobility, of
privileges to religious houses, &c. Hu bbacl-‘s

Evid. of Succession, 616, and notes, ibid.
CHARTIS, (or CARTIS) REDDEN
given a felony, or other offence committed DIS. See De cartis reddendis.
der the great seal, by which a man is for
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CHARTOPHYLAX. Graaco-Lat. [from to drive. Chase et rechaae lee beetes. Yearb.
Gr. xdpm, paper or writing, and amt, a M. 11 Hen. VI. 4.
keeper.] In old European law. A keeper
To drive; to compel. Chase de pleder ,'
of records or public instruments; a char driven to plead. Dyer, 6 b. (Fr. ed.) Chase
tulary; a re istrar. Spelman.
it repondre. Id. 33 b. Chase ti. conustre.
CHARTCPRATES, (pl. Uhartoprati.) Yearb. H. 5 Edw. III. 12.
Grteco-Lat. [from Gr. xaprrm paper, and
CHASIARE. L. Lat. In old English
Ipdrni, a seller.] In the Roman law. A law. To chase. Non chasiavit; he did
seller of paper; a dealer in paper. Uod. not chase. T. Jon. 21.
11. 17, De collegiatis et ehartopratis.
CHASTELL. L. Fr. In old English
CHARTRE. L. Fr. In old English law. A castle. Stat. Westnz. 1, c. 17.
CHATE. L. Fr. Bought. Kelham.
law. A charter. Quant it garnement
del emit, que home appele chartre; as to, See Achate, Achater.
that garment (vestment or clothin ) of
CHATEAUX. L. Fr. [pl. of chatelle,
writing which men call a charter. Lritt q. v. Chattels. Litt. sect. 323.
C ATELLE, Chatell, Chalet. L. Fr.
c. 39.
CHARUE. L. Fr. In old En lish law. (pl. chateuz, cateuz, chateauz.] In old Eng
A plough. Bestes des charues; casts of ‘ ish law. A chattel. Reg. O-rig. 93 b,
the plough. Artie. sup. Chart. 0. 12. nota. Chatelle moeble ; a moveable or per
Brill. c. 21.
sonal chattel. Id. ibid. Britton writes the
CHASCUN. L. Fr. Every. Aseiz. de word chatell, and chalet. Britt. cc. 27,
Jerua. c. ix.
101.
CHATEUX, Chateus, Cateux. L. Fr.
CHASE, Chace. (L. Lat. chasea, ehaeea.]
In English law. A arge extent of woody [pl. of chatelle.] In old English law. Chat
ground, (Lat. saltus,) less than a forest, tels. Britt. cc. 1, 20, 26, 27, 28, 101. Litt.
and larger than a park, lyin open and .sect. 321. Reg. Orig. 93 b, nota. Chateuz
privileged for wild beasts, and wild fowl.

moebles; movcable or personal chattels. Id.

Termes de la
Co. I/itt. 233 a. Spel ibid. Chateuz, and chatcauz are used by
man, voc. Uhacea. Manwood, 52. 2 Bl. Britton, Littleton and the Register. Par
Com. 38, 414, 416.——A franchise granted lour avers et par lour chateuz; by their
by the crown to a subject, empowering the beasts and by their chattels. Britt. c. 20.
latter to keep for his diversion, within a Biens ct chateuz ; goods and chattels. Id.
certain precinct so called, the wild animals c. 28. Uhateus is the form in Fet Aesaver,
of chase, (which in a legal sense are the ‘
59, 61. Cateuz is used in the Norman
same with those to which the right of for ' laws. LL. Will. Nothi 4, apud Dufresne,
est extends,) but not authorizing the estab I. 409. Catena: meubles et inmeubles. Id.
lishment of forest law within such precinct. libid. 2 Bl. Com. 386, note (e).
2 Steph. Com. 21. 1 C'rabb’s Real Prop. V Cattle. Keilw. 139 b.
91, § 97; 487, § 629. This was properly
CIIATTEL. [L. Fr. chatelle, chatel ;
a free chase, (q. v.) There was also the L. Lat. captale, catallum] Any article or
privilege called a common chase, (q. v.) subject of property, moveable or immove
See Forest, Park.
able, not amounting to afreehold."‘ 1 Steph.
In one sense, chase is a generic term, em Com. 262. Chattel is a very comprehen
bracing both a forest and a park. Thus, a . sive term in our law, and includes every
forest is called a royal chase, a park an en species of property, which is not real estate
closed chase. 2 Bl. Com. 38. Every or a freehold. 2 Kent’s Com. 342. It is
forest, says Lord Coke, is a chase, but every more frequently used (like bona, goods,)
chase is not a forest. Co. Litt. 233 a. It in the plural number. See Chattels, Ca
differs from a forest in being of smaller ex talla.
CH ATTELS, formerly written CATAIS.
tent, and not endowed with so many liber
ties, nor subject to the forest laws; and [ L. Lat. eatalla; L. Fr. chateuz, chateus, ca
from a park, in being of larger size, and not teu:e.] Moveable goods, and all other pro
enclosed. Termes de la Leg. 2 Bl. Com. erty or estate, not amounting to a free
38. Spelman, voc. Uhacea.
old.
Chattels were formerly divided into
CHASEA. L. Lat. In old English law.
A chase. Spelman, voc. Chacea. See moveable and immoveable, (moebles et nient
moeblee); a division borrowed from the
Uhaee, Uhacea.
CHASER. L. Fr. To chase or hunt; bone mobilia et immobilia and res mobiles
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et immobiles of the civil law. Reg. Orig.
93 b, nota. LL. Will. Nothi, apud Dufresne,
cited 2 Bl. Com. 386, note (e). Cowell,
voc. Catalls. Bract. fol. 102. The present
division of chattels into real and personal
was introduced in the reign of Edward III.
3 Reeves’ Hist. Eng. Law, 15. See Chat
tels Real, Chattels Personal.

CHA

sentations to a church, estates by statute
merchant, statute staple, elegit, &c. 2 Bl.
Com. 386. C0. Litt. 118 b. 1 Steph.
Com. 262, 263.

2 Kent’s Com. 342.

1

C'rabb’s Real Prop. 5, et seq. They are
so called, as being interests issuing out
of, or annexed to real estates, of which
they have one . quality, viz. immobility,

The term chattels is a more comprehen which denominates them real, but want
sive one than goods, as it includes animate the other, viz. a suiiicient legal indeter
as well as inanimate property. 2 Chitt. minate duration; and this want it is that
Bl. Com. 383, note. In a devise, however, constitutes them chattels. 2 Bl. Corn. 386.
they seem to be of the same import. Shep. They are otherwise denominated estates
Touch. 447. 2 Fonbl. Equity, 335. In less than freehold. 1 Steph. Com. 262.
practice, they are almost always united in
Mr. Stephen observes of chattels real,
the expression goods and chattels, which is that they “are not properly the subjects of
of very ancient date. 2 Steph. Com. 65. property, but rather modiﬁcations of pro
Sec Bona et catalla, Goods and Chattels, perty, or species of estates in a certain kind
Efects, Personal estate, Moveables.
of subjects, viz. in things real. W'hen
"‘,,,"‘ As to the etymology of this word, considered, indeed, in reference to the dis
the singular chattel seems to be immedi tinction between rcal and personal estate,
ately formed from the Fr. chatelle, or chatel, they are held to fall under the latter de
(q. v.); the plural chattels, (or, as it was for nomination, their incidents bcing in general
merly written, catals,) is supposed to be the same with those of property in move
derived from the L. Lat. catalla, the ch ables; but as regards the distinction be
being pronounced hard, as in the word tween things real, and things personal, they
charta, which is evident from the form of appertain to the division of things real.
the old Norman plural, cateux, (q. V.) 2 Staph. Com. 65.
Catals is the form used in the Termes de la
CIIATTELS PERSONAL, otherwise
Ley, and Cowell. Asto any further deriva called THINGS PERSONAL, comprise
tion, eatalla or catalia is clearly shown by all sorts of things moveable, as goods, plate,
Spelman to be merely a contracted form of money, jewels, implements ofwar, garments,

writing capitalia, which, with the singular
capitale, or captale, occurs frequently in the
Saxon and early English laws. See Capi
tale. The Fr. singular chatell may have
been formed from the latter word. The
primary meaning of capitalia was animals,
beasts of husbandry, (otherwise called ave
ria, q. V2 or cattle; in which last word it
is still i entically retained. This will ap

animals and vegetable productions; as the
fruit or other parts of a plant, when severed
from the body of it, or the whole plant
itself, when severed from the ground. 2
Steph. Com. 66, 67. 2 Bl. Com. 387.
Besides things moveable, they include also
certain incorporeal rights or interests, grow
ing out of, or incident to them, such as

patent ri hts and copyrights, to which Mr.

pear from the extracts given under capi Stephen has given the name of incorporeal
tale, (q. v.)
Oapitalia is derived by Spelman from
capita, heads; a term still popularly applied
to beasts, as “so many heads of cattle.”
When the word took the form catalla, it
continued to retain this primary meaning,
but gradually acquired the secondary sense
of moveables of any kind, inanimate as well
as animate, and ﬁnally became used to sig
nify interests in lands. 1 Staph. Com. 262.
Dufreme II. 409. Bract. fol. 159 b. 2
Reeves’ Hist. Eng. Law, 52.
CHATTELS REAL. Such chattels as
concern, are annexed to, or savor of the
realty; as terms for years of land, and

chattels. 2 Staph. Com. 72.
There are, however, many chattels, which,

though they be even of a movcable nature,
yet being necessarily attached to the free
hold, and contributing to its value and en
joyment, go along with it, in the same path
of descent or alienation. This is the case
with the deeds and other papers which con
stitute the muniments of title to the inheri
tanoe, and so with heir looms. 2 Kent's
Com. 343. A box of charters or deeds was
always classed with chattels reaL Cramp.
Just. 33 b. Te:-mes de la Leg/. (Jewell.
CHATTEL INTEREST. An interest
in corporeal hereditaments, not amounting

mortgages; and, in English law, next pre to a freehold, as distinguished from a free
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hold interest; such as an estate for years
in land. 1 Steph. Com. 262. 2 Kent’s
Com. 342. See Burton’s Real Prop. ch. 5.
A subject of ownership, thou h in its nature
real, may be owned in such a way as to
constitute a chattel interest, or personal es
tate. 1 IIilliard’s Real Prop 51.
CHATTEL MORTGAGE. A mortgage
of goods, or personal property. See 2
Kent‘: Com. 516-532, and notes.
CHAUDMEDLEY. [L. Fr. chaud melle,
from chaud, hot, and mesler, meter, to min
gle; L. Lat. ealida melleia.] In criminal
w. The killing of a person in an afray,
in the heat of blood, and while under the
inﬂuence of passion; and thus distinguished
from chance medley, (with which, accord

CHE
CHEAUNCE.

L. Fr.

chance. Kelham.
CHECER, Cheser.

An accident;

L. Fr.

To fall.

Checer in debat ; to come in question or

debate. Kelham. See Choir.
CHECK, Cheque. A written order or
request addressed to a bank, or to persons

carrying on the business of bankers, by a
party having money in their hands, request
ing them to pay, on presentment, to a per
son therein named, or to him or bearer, or

order, a named sum of money)‘ Chitty
on Bills, 511, (Perkin’s ed. 1854). Story
on Prom. Notes, § 487.
A check nearly resembles a bill of ex
change, yet it differs from it in several par

ticulars, the princi al of which are the fol
ing to Blackstone, it is sometimes con lowing: (1) a chec is drawn upon an ex
founded,) which is killing in a casual aﬂ'ray isting fund, and is an absolute transfer or
in self defence. 4 Bl. Com. 184. Erslc. appropriation to the holder, of so much
Inst. b. 4, tit. 4, § 40. Called, in old Scotch money in the hands of the drawec; (2) it
law, chaud mella, and chaud melle. Bell’s requires no acceptance, and when presented
Diet. Skene de Verb. Signif.
the presentment is for payment; (3) it is
CHAUMPERT. L. Fr. A kind of te always payable on presentation and demand,
nure mentioned in a patent of 35 Edw. III. and is not entitled to days of grace; and
Cowell. Blount.
(4) the drawer is always the principal. See
CHAUNCELLERIE, Chauncelrie. L. 3 Kent’: Com. 75, 104, note. Story on
Fr. Chancery. Britt. c. 21. Fet Assaver, Prom. Notes, § 489. Story, J. 2 Story/’s
§ 25. Chauncerie. Britt. c. 26.
R. 512. 21 Wendell’s R. 372. 2 H~ill’s
CHAUNCELLOUR. L. Fr. Chancel (N. Y.) R. 425. And see 5 Ohio St. R.
lor. Dyer, 57 b.
13, 17, where the distinctions are laid down
in detail. As to the necessity of diligence
CHAUX. L. Fr. Those. Kelham.
CHAYE. L. Fr. Fallen. Kelham.
in presenting a check for payment, sec Id.
CHEAT or CHEATING. In criminal ibid. 2 Hill’s R. 425. A draft for money
law. The olience of defrauding or endea in the usual form of a check, but payable
voring to defraud another of his known on a future speciﬁed day, is a bill of ex
right, by means of some artful device, con change, and entitled to days of grace. 5
trary to the plain rules of common honesty. Ohio St. R. 13. See 2 Selden’s R. 412.
Hawk. P. C. b. 1, c. 71.—The offence of
CHECKER. The old Scotch form of
fraudulently obtaining the property of an Exchequer. Shem de Verb. Signi-_f. vocc.
other by any deceitful and illegal practice Ballivus, Scaccarium.
or token, (short of felony,) which affects or
CHEF, Chefe. L. Fr. A, or the head.
may affect the public. Steph. Crim. Law, Clwfe del an ; the head or beginning of the
93. See 2 Russell on Crimes, 275—317, year. Translated by Kelham, the end of
b. 4, c. 31. IVhart0n’s Am. Crim. Law, the year. See Caput anni.
444—463. Lewis’ U. S. Crim. Law, 150
Chief. See Chief
CHEFE. L. Fr. In Anglo-Norman law.
——199. United States Digest, Cheat.
The words “cheat and defraud” do not Were or weregild; the price of the head or
import any known common law offence. person, (capitispretium). LL. Gal. Cong. l.
If punishable at all as a crime, it is only 11
CHEIR, Cheyr, Chier, Chaier, Charer,
when the cheat is effected by false tokens,
false pretcnces, or the like. Dewey, J. 1 Checer, Cheser. L. Fr. To fall; to abate;
Cashing’: R. 227. To constitute the crime to fall out; to happen. Kelham.
Chet, cheyt, chiet; it falls orhappens. Chet
under the New-York statute, two things
are essential: a false representation as‘ to le brefe ,' the writ abates. Britt. c. 48, 74.
an existing fact, and a reliance on that Che;/t lassise; the assise falls or abates. Id. c.
representation as true. 1 Parker’: Crim. 51. Chiet en la droit. Yearb. M. 5 Edw. III.
R. 224.
58. A ceo gue chict in evidence. Id. 74.
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Cherra, chirra ; it will fall. Lassise
cherra ,' the assise shall fall or abate. Britt.
c. 75. Chiret en la possession. Yearb. M.
5 Edw. III. 58.
Cheie, cheye, cheu ; fallen; happened.
Kelham. L. Fr. Diet.
CHELANDRIUM. L. Lat. In old

European law.

CHI

heads, (de capitc 3110,) being a kind of head
or poll money. Go. Litt. 140 a. Blounl.
The Jews, while they were admitted to live
in England, paid chevagium or poll money
to the king; as appears by Pat. 8 Edw. I.
par. 1, M. 15. And it was three pence for
every head, paid yearly at Easter, in token

A kind of ship or vessel. of their servitude.

Stat. de Judaismo.
Blount. Chevage seems also to have been
used for a sum of money yearly given to a
man of power, for his countenance and
protection as a chief or leader. Terme:
de la
Cowell.
CHEVAGIUM, Cheuagium, Chivayium.
L. Lat. In old English law. Chevage, or
sect. 4.
chiv e. B1-act. fol. 6 b. Fleta, lib. 1,
CHEMIER. Fr. In old French law. e. 77% 7. Spelman. See Chevage.
The eldest born. A term used in Poitou
CHEVANCE. L. Fr. Goods; money;
and other places. Gu-yot, Inst. Feod. ch. riches; substance. Kelham.
18, sect. 4.
A bargain. A faire chevances; to bor
CHEMIN, Uhemyn. L. Fr. In old Eng row, to make bargains for. Kelham.
lish law. A way; a journey. Britt. c.
CHEVANTIA, Chevancia. L. Lat. [L.
61, 122. “Chemins or ways.” Hale’s Fr. chevance.] In old records. A loan or
Anal. sect. xlii. See Chimin. Chemin advance of money upon credit. Cowell.
aunt;
journeyinSgc ;travelling.
Britt. c. 122.
CHEVERES. L. Fr. Goats. Britt. c. 71.
CHEMIS.
[O. Fr. chesmez,
chef
CHEVIR. L. Fr. To come to a head;
mez, i. e. chef mea.90n.] In old Scotch law. to come to'an agreement touching proper
Mansion-house; chief dwelling. 1 Pitc. ty. Kel/tam. Chevir de denier; to take
Crim. Trials, part 2, p. 7.
up money on loan. Id.
CHESCUN. L. Fr. Every one ; every.
CHEVISANCE. Fr. [from chevir, to
En chescun article et chescun point; in come to the head, (chqf,) or end of a busi
every article and every point. Artie. sup. ness.] In old English law. A bargaining,
Chart. c. 1.
or perfecting of a bargain—(drawing the
GHET. L. Fr. (It) falls or abates. matter to a head). Termes de la Ley. A
Sec Uheir.
making of contracts. Duf-resne II. 569.
CIIEVAGE, Chivage, Chiefage. L. Fr. Stat. 37 Hen. VIII. e. 9. Stat. 13 Eliz.
and Eng. [L. Lat. chevagium, chivagi-um, c. 5, 7, 8, cited 2 Bl. Com. 474. Cowell.
from Fr. chef, a head.] In old English
A bargain or contract. Oowell. Blount.
law. A tribute or sum of money formerly An unlawful or usurious bargain or con
paid by villeins or bondmen, (servi) to their tract. Stat. 12 Car. II. c. 13. Ibid.
lords, in acknowledgment of their bondage. Sometimes erroneously written cherisance.
Bract. fol. 6 b. 00. Litt. 140 a. Bracton Whishaw.
speaks of it as paid by those villeins who
CHEVITI/E, Chevisaz. L. Lat. In old
were permitted to go about the country records. Pieces of ground, or heads at the
(vagantes per patriam,) and engage in em end of ploughed lands. 2 Mon. Angl. 116.
ployments, such as traders and hired work Cowell. Blount. See Caputiaa.
men, (stcut mercatoras vel mercenarii) ; the
CHI APRES. L. Fr. Hereinafter.
payment being made in token of subjection Kelham.
to their lord, and of his property in them;
CHIEF. [Fr. chef; L. Lat. caput.] A
(in signum subjectionis, et dominii de capite head or lord. In feudal law, those tenants
mo). Bract. ub. sup. Fleta speaks of it who held immediately under the king, in
as an annual payment, (chevayium annuum). right of his crown and dignity, were called
Fleta, lib. 1, c. 7,
7, 8.
his tenants in capite, or in chief-—that is,
Chevage was so called, according to head tenants, holding from the head (de
Spelman, because paid to the lord as to capite) of the government. 2 Bl. Com. 60.
their chief or head, (domino tanquam capiti). Gilb. Com. Pleas, Introd. 17.
Spelman, voc. Chevagium. According to
In practice. A principal thing, as dis
others, because it was paid for their several tinguished from that which is incidental or
So termed by the lower Greeks. Luft
prand. Hist. lib. 5, c. 6. Paul. Dias. in
Just. Spelman. Meursius.
CHEMERAGE. Fr. In old French
law. The privilege or prerogative of the
eldest. A provincial term derived from
chemier, (q. v.) Guyot, Inst. Feod. ch. 18,
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subordinate. To declare in chief, in the
old books, signiﬁed to declare for the prin
cipal cause of action. 1 Tidd’s Pr. 419.
A beginning; that which comes ﬁrst in
order or proceedings. Examination in chief
is the ﬁrst examination of a witness on a
trial, by the counsel of the party on whose
behalf he is called, as distinguished from
his cross-examination. 3 Carr. if P. 113.
See In chief
CHIEF BARON. [L. Lat. eapitalis
baro.] The presiding judge of the English
Court of Exche uer; answering to the

chief justice of other courts.

CHI

be understood otherwise, see Id. ibid.
Broom’: Max. [431—432.]
In deeds, the word “children” signiﬁes

the immediate descendants of a person, in
the ordinary sense of the word, as contra
distingnished from issue; unless there be
some accompanying expressions, eviden
cing that the word is used in an enlarged
sense. Lewis on Perpetuity, 196. 1 Vesey,

196. Ambl. 555, S. C.
In wills, where greater latitude of con
struction is allowed, in order to effect the
obvious intention of the testator, the mean

3 Bl. Com. ing of the word has sometimes been ex

44. 3 Steph. Com. 401. See Baron.
CHIEF JUSTICE. [L. Lat. capitalis
justiciarius.] An appellation given to the
gresiding or principal judge (if a court.
ee Justice.
CHIEF JUSTICIAR, JUSTICIER, or
JUSTICIARY. [L. Lat. capitalis justiti
arius, justiciarius, justicia.] In old Eng
lish law. A high judicial oﬁicer and spe
cial magistrate, who presided over the aula

regis of the Norman kings, and who was
also the principal minister of state, the
second man in the kingdom, and, by virtue
of his oﬁice, guardian of the realm in the
king’s absence. 3 Bl. Com. 38. Gilb. C.
P. Introd. 18-20. Spelman, voc. Justitia.
See Justicier, Justitiarius.
CHIEF LORD. [L. Lat. capitalis do
minus, q. v,] In English law. The im
mediate lord of the fee, to whom the obli

gation of the tenant is direct and personal.
Stat Quia Emptores, (18 Edw. I.) c. 1. 2
Inst. 501. Litt. sect. 479, 538. Burton’s
Real Prop. 317. The Fr. c/tie/‘e seigniour is
used to signify the lord paramount, as dis
tinguished from the mesne lord. Chiefe
aeigniour, mean et tenaunt. Reg. Orig. 15 b,
regula.
CHIEF PLEDGE. [L. Lat. capitalis
plegiua] In old English law. A head
borow, or borsholder; the head of a de
cennary. Fleta, lib. 2, c. 52, § 5. Spel
man, voc. Borsholder, Friborga. Yelverton,
I86.

CHIEF RENTS.
Lat. reditus capi
talea] In English law. Rents of the free
holdcrs of amanor. 2 Bl. Com. 42. Called
also quit rents, (quicti reditus,) because
thereby the tenant goes quit and free of
all other services. Id. ibid.
CHIER, Chire. L. Fr. Dear. Kelham.
CHILDREN.
Legitimate offspring;
children born in wedlock. 7 Vesey, 458.

tended, so as to include grandchildren, and
it has been held to be synonymous with
issue. LewisonPe1p 195, 196. 2 C1-abb’s
Real Prop. 38, 39,
988, 989. 4 Kent’s
Com. 345, 346, note. Id. 419. 1 Sumner’s
R. 367. 10 M'etcalf’s R. 502. See Issue.
But even in wills, this construction is not
adopted unless a strong case of intention
or necessary implication requires it, but
the word “children” is understood in its
popular signiﬁcation, namely, as designat
ing the immediate otfspring. Grier, J. 17
Howard’.9 R. 417, 421. 4 Vesey, 697.
Chilton, C. J. 25 Alabama R. 285, 294. As

to when “children” will be construed as a
word of limitation, and when as a word of

purchase, see Id. ibid. 6 C0. 17 a.
220.

2 Slra. 1172.

2 Atlc.

1 Ball J: B. 459.

4 Comstocl:’s R. 263. 6 Ohio St. R. 465.
CHILDVVIT. Sax. [from child, and
wile, a ﬁne.] In Saxon law. The right
which a lord had of taking a fine of his
bondwoman gotten with child without his
license. Termes de la Ley. Cowell. Or,
according to some, the ﬁne itself. Holt
house.
CHILTERN HUNDREDS. In English
politics. A tract of country extending
through part of Buckingham and Oxford

shires, comprising the hundreds of Stoke,
Desborough and

onenham; the steward

ship of which is a nominal office in the gift
of the crown. As members of parliament,
strictly speaking, cannot resign their seats,
and as, on the other hand, the acceptance
of an oﬁice under the crown has the eﬁ'cct
of vacating a member's seat, the mode of

abandoning a seat is by taking the stew
ardship of the Chiltern Hundreds. 2 Steph.
Com. 403. Holthouse. Wharton. Brande.
CHIMIN, C'h_1/min, Chem;/1|. L. Fr. [L.
Lat. chiminua] In old English law. A
way, or right of way; the same with the

5 Scott, (N. R.) 990. When the word may Lat. via, or aalitus.

00. Id”. 56 a.

Spel
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man, voc. Chiminu-s. Termes de la Leg.
Com. Dig. Chimin. Le haul.‘ chimin ; the
highway. See Via, Wag, Aditus.
CHIMINAGE, Cheminage. L. Fr. [L.
Lat. chiminagium, from chimin, q. v.] In
old English law. A toll due by custom for
having a way through a forest. Co. Lilt.
56 a. A toll exacted by the foresters from
carriages and horses passing through for
ests. Spelman, voc. Chiminue. Charta
de Foreala, c. 14. Called by the feudists
pedagium. Co. Lilt. ab. sup. Blount.
CHIMINAGIUM, Cheminagi-am. L.

Lat.

In old English law.

Chiminage.

Charta dc Foresta, c. 14. See Chiminage.
CHIMINUS. L. Lat. [L. Fr. chimim]
In old English law. A way; a road
or street. Spelman. Quatuor chimini,

Walling stmtz, Jesus, §ilunilh stmtz, & ‘Zr
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engrossed the ﬁnes acknowledged in that
court after they were examined, and fully
passed by other oﬁicers; and who wrote
and delivered the indentures of them to the
parties. 2 Bl. Com. 351. 2 Incl. 468.
Cowell. Blounl. See Fine.
CHIROGRAPHUM, Chirographus. La-t-.
or Graaco-Lat. [from Gr. x|:|p6ypa¢ov, from

xrip, a hand, and wage, to write.] In the
Roman law. A hand-writing; that which
was written with a person’s own hand. An
obligation which a person wrote or sub
scribed with his own hand; an acknow
ledgment of debt, as of money received,
with a promise to re-pay. A form of one
of these instruments is given in the Digests
in these words: Ille scripsi, me aecepisse, ct
accepi ab illo rnuluoa ct numerato: decem,
quos ei reddam kalendis illis prorimis, cum
suis usuris placilis inter nos. I, (such a
one,) have written that I have received,
and I have received from (such a one)
ten (so much money) borrowed, which
I will return to him (on such a day) next,
with the interest agreed upon between us.
Dig. 22. 1. 41. 2. See another form in

miug stmtc, &c. LL. Edw. Conf. c. 12,
apud Spelman.-— Chiminum. Reg. O-rig.
155. In chimino regis; on the king’s
highway. Bracl. fol. 144.
CHIMNEY MONEY, or Hearth Money.
A tax upon chimneys or hearths; an ancient
tax or duty upon houses in England, now re
pealed. Cowell. See Fuage, Hearth-money. Dig. 2. 14. 47. 1.
CHIPPINGAVEL, Cheapingavel. (Pro
An evidence or voucher of debt; a se
bably Sax. ceapingavel ; from ceap, ware, curity for debt. Dig. 26. 7. 57. pr.
and gavel, duty.)) In old English law. A
A right of action for debt. Appellatione
toll or duty for uying and selling; an an chirographi uli nos pro ipsis actionibus.
cient tax imposed upon wares brought to a Dig. 32. 59. And see Id. 34. 3. 31. 3.
place to be sold. Blounl. See Bagavel, Id. 46. 3. 89. pr. Cod. 4. 2. 17.
CIIIROGRAPIIUM, Cirographum-, Cg
ibid.
CHIR. L. Fr. A contraction of chiva rographum. L. Lat. In Saxon law. A
ler, knight.
deed, charter, or instrument of conveyance
CIIIRGEMOT, Chirchgemot. [Sax. circ in writing; a chirograph. Spelman, voc.
gemot ; from circ, ci-ric or cg-ric, a church, Charla. Ingulphua, ibid. See Charter,
and gemot, an asseml>ly.] In Saxon law. Charla, and infra.
An ecclesiastical assembly or court; (forum
In English law. A deed or indenture
ecclesiaslicum). Spelman. LL. Hen. I. c. executed in two parts, and divided by acnt
8, cited ibid. A synod or meeting in a through certain words written in the mid
church or vestry. 4 Inst. 321.
dle; called also scriptum chirographatum,
CHIROGRAPH. [L. Lat. chirogra or charla cgrographata; a chiro ph.
phum, q. v.] In English law. A deed or Bract. fol. 34. Co. Litl. 143 h.
argr.
charter. See Charter, Charta.
Co. Lill. note 234, lib. 2. Bl. Com. 296.
An indenture executed in parts. 2 Bl. 1 Reeves’ Hist. Eng. Law, 89. Cowell.
Com. 296. Hargr. C0. Litl. note 234, lib. 2. Blounl. See Indenture.
A ﬁne of lands. Blounl. See Chiro
The word itself, through which deeds
_ graphum.
were cut or indented, and divided. 2 Bl.
A word used in the execution of inden Corn. 296.
tures, and in levying ﬁnes. 2 Bl. Com.
A ﬁne of lands. Blount.
296. Hargr. Co. Lilt. ub. sup. _See
In the civil and canon law. An instru
Chirographum.
‘
ment executed between two parties, as
CIIIROGRAPHER OF FINES. [L. debtor and creditor, and called chirographus,
Lat. chirographus or chirographarius ﬁnium because written only with the hand of one
ct c0ncordiarum.] In old English law. An parhy: (se. the debtor,) and left in the hands
oﬂicer of the court of common pleas, who of e creditor. Lindewodc, tit. de Oﬂic.
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Archidiac. c. 1, apud Spelman, voc. In die of these letters, so that when the two
dentura. Sometimes, however, used in the parts were separated, one would exhibit one
same sense as syngraplza, (.q. v.) Id. ibid. alf of the capital letters and one the other,
In modern law. An evidence of debt, and when joined, the words would appear
as a bond, bill or note. Chirographum spud entire. See Indenture. This cut or divi
dtbil0l‘tl!l repcrtum prmsnmitur solutnm. An sion was at ﬁrst made in a straight line.
evidence of debt found in the debtor’s pos Afterwards, the fashion came into use of cut

session is presumed to be paid. Halkerst. ting through the word in acute angles, (the
cuts assing between the letters alternately,)
Be1l’s Diet. Where a bill of exchange or like t e teeth of a saw,(instar dentium,)which
promissory note is found in the possession gave these deeds the name of indentures.
of the drawee or maker, a presumption is 1 Reeves’ Hist. Eng. Law, 89. This was
raised that he has paid the money due up afterwards changed to a waving line, which
on the instrument. 1 Tayl. Ev. 117. See seems to have been continued as long as
14 Macs. cf: IV. 379. B1-oom’s Max. ub. the word itself, (now Englished and written
sup.
chirograph,) or the practice of cutting was
"’,,,‘ In the Saxon times, any public in retained. From this peculiar formality,
strument of gift or conveyance, attested by the instruments themselves so executed
the subscription and crosses of the witness were called chirographs. 2 Bl. Com. 295.
es present, was called chirographum, a 1 Reeves’ Hist. ub. sup. Hargr. Co. Litt.
word taken from the Roman writers, who note 234, lib. 2.
used it to signify a bond or obli ation
The practice of executing deeds, (or char
which a person wrote or subscribed with ters, as they werc termed) in this form,
his own hand. Juvenal, xiii. 137. Suet. seems to have originally been conﬁned to
Aug. 87. The Normans, besides changing what were called ckartm communes, (com
MM. 20, cited Bro0m’s Mar. Introd. xv.

the mode of executing these instruments, mon or mutual charters, which are spoken

altered their name also to charta.
man, voc. Charta.

Spel

of by Bracton under t e name of charta

Ingulphus, cited ibid. cyrographata, (gum scinditur per medium, et

and in Cowell. ‘When the practice was una pars remanet parti uni, et altera alteri.)
afterwards introduced, of executing charters Bract. fol. 34. Glenn. lib. 8, c. 1. The
or deeds in parts, i. e. in a part and coun peculiar fashion of dividing or indenting
terpart, (or as Cowell calls it, in script and through the word chirograph was continued
rescript,) it was done as_ follows: The in ﬁnes after it had been discontined in or
whole of the instrument was written twice dinary deeds; and hence the foot or conclu
on the same sheet or ‘skin of paper or sion of the ﬁne, where the word was used,
parchment, leaving a s ace in the middle, came to be itself called the chirograph. 2
where certain capital etters were written. Bl. Com. 351 ; and Appendix, No. IV. § 5.
“-'hat these letters at ﬁrst were, and in what Blount. See Indenture.
Other instruments besides charters were
form, does not precisely ap ear. Cowell
says they were the capital etters of the anciently prepared in the form of a chiro
alphabet. The idea of employing a single graph. Fleta, in his description of the du
word for this purpose was probably bor ties of a steward, (senescallua) says that he
rowed from the civilians and eanonists, who should inquire about the stock (instauro)
had the same fashion of executing their in existing in every manor, the inventory of
struments, and who made use of the very which ought to be set down in a ckz'royraph
expressive word syngrapha or syngraphus. ed writing between him and the serjeant.
Lindewod. tit. de oﬁie. archidiac. c. 1, cited Fleta, lib. 2, C» 72,§ 7.
CHIROTHECA, Ciroteca. L. Lat. In
in Spelman, voc. Inclentura. Cowell, voc.
Indenture. See Indent-ure, Syngraphus. old English law. A glove. Bract. fol. 35 b.
Instead of syngraphus, however, the word Par chirotlzecarum ,' a pair of gloves.
CIIIROGRAPHUM was adopted, proba Towns. Pl. 258.
CHIVAGE. See Chevage,
bly, from its ancient use in Saxon convey
CHIVALRY. [L. Fr. service de chiva
ances, (supra,) and from its convenient
length, as well as appropriate meaning. ler ,' L. Lat. aervﬂium militare.] In feudal
After the instrument had been executed, law. Knight-service. Tenure in chivalry
with this word so written in capital letters was the same as tenure by knight-service.

between the parts, the parchment was di
vided by cutting it across, through the mid

2 Bl. Com. 61, 62.
CHIVAUCIIER, Chivacher, Chivalchier.
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L. Fr. [from chival, a horse} To ride;
to ride over, or about. Ke ham. Chivauchants ,' riding. Keilw. 82.
To perambulate. Kelham.
CHOA, Chou, Uku. L. Fr. Corrupted
forms of ceo, (q. v.) Kelham.
CHOCHAUNT. L. Fr. Lying down.

CHR

Steph. Com. 74. 2 Kent’: Com. 351. So
a right to recover damages for breach of
covenant, or for a. tort, is a chose in action.
Id. ibid. 1 C'hitty’s Gen. Pract. 99, and note.
A chose in action is a thing rather in
potentia than in ease, though the owner
may have as absolute a property in, and be

Yearb. T. 1

as well entitled to such things in action, as

Edw. II. 9. Chochauntz at levau-ntz. Id.
CHOP-CHURCH, Chop-chirch, Choppe
churck. In old English law. A name giv
en to parsons who changed or exchanged
their bcneﬁces. Its meaning may be in
ferred from a case in the Year Book, H.
9 Hen. VI. 19, in which trespass was
brought against “ A. of D. chop-chirch.”
Chant. for the defendant, prayed judgment
of the writ, on the ground that the statute
required an addition of surname to be given
to the party; “and chop-chirck is no sur
name, any more than if he should say, ‘ A.
of D. thief.”’ But the court held that
chop-chirch was not an occupation against
law, and therefore tl1e addition was good.
The epithet, however, seems to have been

to thin in ossession. 2 Bl. Com. 397.
398.
t has eon called with propriety, a
chose in suspense. Id. 397. Bro. Abr.
Chose in action. Cowell.
The term chose in action is one of com
prehensive import. It includes the inﬁnite

An old form of couchant.

variety of contracts, covenants and promises
which confer on one party a right to re
cover a personal chattel or sum of money
from another, by action. Grier, J. 8 How
ard’s R. 441, 449. A deed or title for
land is not a chose in action. But a bond

and mortgage is, or rather, a debt secured
by bond and mortgage is a chose in action.
Id. ibid. Chases in action, in the New
York statute against usury, are a particu

lar species of property, which, on the
an opprobrious one. Cowell and Blount death of the owner, would be invento
call itaniek-name, and refer to the expres ried as such, by his legal representatives.
sion “to chop and change,” as a common 3 C'omstock’s R. 344.
CHOSE IN POSSESSION. A thing
to be. Blount says he had met with the word in possession, as distinguished from a thing
church-chopper, and gives an extract from a in action. See Chose in action. Taxes
circular letter to suifragan bishops against and customs, if paid, are a chose in pos
ch-oppc-churches, dated A. D. 1391, in which session; if unpaid, a chose in action. 2
the abuses of the practice are exposed. Bl. Com. 408.
Spelman, do Cone. vol. 2, fol. 642.
CHOSE LOCAL. A local thing; a
CHOREPISCOPUS. Grznco-Lat. [quasi thing annexed to a lace, as a mill. Kitchin.
lount. Answering pro
Tau xwpw, of the country.] In old European fol.18. Cowell.
law. A rural bishop, or bishop's vicar. bably to the res immobilis of the civil law.
Spelman. Cowell.
CHOSE TRANSITORY. A thing
CIIOSE. Fr. A thing. Generally which is moveable, and may be taken away
used in combination with other words; as or carried from place to place. Cowell.
chose in action, chose in possession, &c. See Blount.
infra. Sometimes written in Law French,
CIPRE. A contraction of chartre.
chose. Kelham.
CHRENECRUDA. L. Lat. A singu
CHOSE IN ACTION. Athing in ac lar ceremony among the Salians, by which
tion. A thing of which one has not the a poor person apphed to a rich relative to
possession or actual enjoyment, but only a pay his debt or ﬁne. It consisted (after
right to it, or a right to demand it by ac certain preliminaries) in throwing green
tion at law.* 2 Bl. Com. 396, 397. Termes herbs upon the party, the effect of which
de la Leg/.—A personal right, not reduced was to bind him to pay the whole de
to possession, but recoverable by suit at mand. L. Salic. tit. 61. Spelman,
law. 2 Kent’s Com. 351. Thus, money who describes it, ﬁnds the elements of
due on a bond, note, or other contract, is the word in the Belg. grbm, green, and
a chose in action, for aproperty in the mo trail), herb.
ney vests whenever it becomes payable,
xrnznz, xpam. Gr. In the civil law.
expression at that time, as it still continues

but there is no possession till recovery by
,course of law, unless payment be ﬁrst vol

untarily made.

2 Bl. Com. 396, 397.

Use; the use of a thing.

Dig. 7. 8. 10. 1.

CHRISTIANITATIS CURIA. L. Lat.
2 The court of Christianity; the court Chris
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tian, or ecclesiastical judicature, as opgaos man, voc. Uirset. Liadenbrog, and Domes
- day, cited ibid. Sometimes written chirch
sed, and translated churchseed, (semen ec
The ti clesiw . Fleta,ub. sup. U0. Litt. 88 b.
tle of a work written by Bishop Fleetwood, But t e proper spelling, according to Spel
at the beginning of the 18th century, man, is ciricset, or ciricsceat, (q. V.)
CHURCH RATE. A rate imposed
showing the value of money at different
periods
in English history. 1 Bl.I Com. upon the parishioners of a parish for the
173.
repairs of the church. Sometimes called
CHUEPA. L. Lat. In old records. a church lay. Holthouse. 1 Wooddes.
Chop or exchange. Cartular. Rad-ings. Lect. 160.
fol. 94. Cowell.
CHURCH REEVE. A church warden;
CH’UN. A contraction of chescun.
an overseer of a church, (prwpositus ec
CHURCH. [Sax. cg/ric, ciric, circ ; Sc. clesiw). Now obsolete.
Uowell. See
kirk; Lat. ecclesia ; Fr. esglise] An edi Reeve.
ﬁce appropriated to Christian worship and
CHURCH WARDENS. [L. Lat. ec
the performance of religious services.* A clesiw guardiani. Guardians, overseers or
house consecrated to the worship of God keepers of the c ureh. Parochial oﬁicers
among Christians. Webster. In English annually appointed by the parish, whose
ecclesiastical law, a church is otherwise peculiar rovince it is to take care of the
called a. bmeﬁce, and includes the globe, church, t at is, to see to the repairs of the
parsonage and tithes. 1 Crabb’s Real church, and to have the care of the goods
Prop. 77, § 90. To entitle a place of belonging to it. 1 Bl. Corn. 394, 395.
worship to be adjudged a church in law, it 1 Wooddes. Lect. 160. 3 Steph. Com. 90,
must have administration of the sacraments 91. Cowell. Termes de la Ley. They
and sepulture annexed to it. 2 Inst. 363. are the representatives of the body of the
1 Wooddes. Lect. 188. See Ecclesia.
parish, and are taken, in favor of the church,
A body or community of Christians, to be, for some purposes, a kind of corpo
united under one form of government by ration at the common law, that is, they are
the profession of the same faith, and the enabled by that name to have a property
observance of the same ritual and ceremo in goods and chattels, and to bring actions
for them, for the use and proﬁt of the
nies."‘ Webster.
In English ecclesiastical law. An institu parish. 1 Bl. Com. 394. 3 Staph. Com.
tion established by the law of the land in 90. 1 Wooddes. Lect. 161. Story, J.
referenccto religion. 3 Steph. Com. 54. The 9 C'ranch’s R. 43.
word “ church” is said to mean, in strict
CHURL. [Sax. ceorl; L. Lat. eeorlus,
ness, not the material fabric, but the cure cirlus, cirliscua] In Saxon law. A free
of souls and the right of tithes. 1 Jllod. man of inferior rank, chieﬂy employed in
201. But see Ecclesia. For the American husbandry. 1 Reeves’ Hist. Eng. Law, 5.
law under this head, see United States —A tenant at will of free condition, who
held land from a thane, on condition of
Digest, Church.
CHURCH BUILDING ACTS. Stat rents and services. Cowell. See (Jeorl.
utes passed in England in, and since the
CHYMIN. L. Fr. A way or road; a
year 1818, with the object of extending highway. Yearb. P. 6 Edw. III. 48. See
the accommodation afforded by the national Chimin.
church, so as to make it more commensu
CI, Cy, Si. L. Fr. So. Pur ceo que
rate with the wants of the people. 3 Steph. ﬁne est ci hault barre, et de ei graund force,
et de ei puissant nature; because a ﬁne is so
Com. 152—l64.
CIIURCIIESSET, Uhurchsel, Uirset, high a bar, and of so great force, and of so
Kirkset, Chirset. In old English law. A powerful a nature. Stat. M0d'us Lev. Fin.
certain portion or measure of wheat, an 2 last. 510.
ciently paid to the church on St. Martin’s
Ci Dieu vous eyde (aide) ; so help you
day; and which, according to Fleta, was God. Reg. Orig. 302 b, 303. Britten
paid as well in the time of the Britons as uses si, (q. v.) See Oath.
of the English. Fleta, lib. 1, c. 47, § 28.
CIBARIA. Lat. [pl. of cibarium, from
An annual tribute paid to the church in cibus, food.] In the civil law. Food;
grain or other product; (census vel tribu victuals. Dig. 34. 1.
tum eeclesiaa; frumenti tributum). Spel
CIBATUS, Uibata. Lat. Vietualled.
19
Von. L
ed to the civil court, or lay tribunaL

ell. See Court Christian.
CHRONICON PRETIOSUM.
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Uibat’ velat’ et parat’; victualled, tackled larc expressly mentioned by Bracton, and,
with some exceptions, are still preserved;
and ap arelled. Towns. Pl. 227.
CIE S. L. Fr. Here;hitherto. Yearb. although the towns themselves have long
M. 8 Edw. III. 29. Cieins. M. 10 Edw. since lost their ancient im ortance. Bract.

III. 61, 62.

fol. 118.

CIER, Sier. L. Fr. To mow. Kel
ham.
CIEUS. L. Fr. Those ; silch. Kel
ham.
CIGNES. L. Fr. Swans. Yearb. P.
7 Hen. VI. 21.
CIL. - L. Fr. I-Ie. Oil Icy prendra; he
who shall take. LL. Gal. Conq.l. 5. See
Id. 1. 6.

Stat. 5 cf? 6 Will. IV. c. 76, cl. 134, 135.
CIPPI. L. Lat. [L. Fr. cipps, cepa]
In old English law. The stocks; an instru
ment for punishing olfenders. Quare vi ct
armis clausum et cippos ipsius a-b_batis apud
Berton’, in guibus cippis, .Hem-icus le
Smyth nalivus was pro quibusdam inclu
dicntiis suis per ipsum abbatem posit-us
fuit, fregit, &c. Wherefore, with force
and arms he broke the close and stocks of
the said abbot at Berton, in which stocks
Henry the Smyth his villein had been put
by the said abbot for certain disobedicnces,
&c. Reg. Orig. 96 b. Bracton and Fleta
use the singular, in cippo. Bract. fol. 145 b.
Fleta, lib. 1, c. 42,
1, 2. See Stocks.
CIPPS, Cips, Ceps, Seps. L. Fr. Stocks.
Kelham.

CILI. L. Fr. He. Kelham.
tion of celui.

CINCAUNT,Sinlcaunt.

Aeorrup

L. Fr.

Fifty.

CINQUE, Cinlc, Sink, Sinlce.

L. Fr.

Kelham.
Five.

Kelham.

CINQUE PORTS. [L. Lat. qu-inq.ue
portus; ﬁve ports. Five (new seven,)
ports or havens on t e S. E. coast of Eng
land, towards France, formerly esteemed

CIRCA.

Municipal

Lat.

orporation Act,

About; concerning;

the most important in the kingdom. They respectin ; in relation to. Bract. fol.
are Dover, Sandwich, Romney, Hastings 188 b.
leta, lib. 4, c. 10, § 8.
and Hythc; (sometimes called in the old
CIRCADA. L. Lat. In old English
books, Doure, Sandwyz, Romual, Hastings law. A tribute paid to the bishop or arch
and Heya; Bracl. fol. 118;) to which deacon for visiting the churches. Du
Winchelsea and Rye have been since add fresne. Whishaw.
ed. They have similar franchises in some
CIRCBOTA. L. Lat. [Sax. circbote, from
respects, with the counties palatine, and circ, a church; and bole, restoration.] In
particularly an exclusive jurisdiction (be Saxon law. The repairing of a church,
fore the mayor and jurats, corresponding (ecclesiw restaaralio). Spelman, voc. Bola.
CIRCSET, Kirkset, Cg/ricset. [properly
to aldermen,] of the ports} in which the
king’s ordinary writ does not run. 3 Bl. carcset, or ciricsceal, S_ax. from cg/ric, a
Com. 79. They have a governor called church, and sceat, a portion.] In old Eng
the Lord Warden of the Cinque Ports, lish law. A tribute paid to the church.
who is always the constable of Dover cas Spelman. See Churchesset.
tle. Id. ibid. P. C'_1/clopazdia. See War
CIRCUIT. [Lat. circuitus, from circum,

den of the Uinque Ports. The members around, and ire, to go; to go around. A
returned from these ports to parliament civil division of a country, state or 'ing
have always been termed barons of the dom, for the more convenient administra
Cinque Ports. Brande. See Baro, Baron. tion of justice; courts being held in the

The superior importance of these haven dilferent circuits at stated periods, by the
towns dates from a remote period, and ori
ginally grew out of their local situation,
it being considered necessary, from their
proximity to France, that they should be
guarded with peculiar vigilance against in
vasion. Oowell. In the time of the Sax
ons there were but three, which are men
tioned in Domesday Book, namely, Dover,
Sandwich and Romney; to these the Con

zjudgcs of the superior courts, who 90
around for that purpose. In England,

there are eight of these judicial circuits,
each embracing several counties, into

which the judges go twice a year, viz., in
the vacations after Hilary and Trinity
Terms. 3 Bl. Com. 57, 58. 3 Stepk.
Com. 421, 423. Wan-en’s Law Studies,
318. The United States are divided into
queror is said to have added Hastings and nine circuits. 1 Kml’s Com. 301. A
llythe, making1 the number which has ever similar division prevails in most of the in- '
since given t em their name. Cmbb’s dividual states. See ]Visi Prius, Courts of
Hist. Eng. Law, 141. Their franchises assise and Niel Prius, Circuit courts.
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Circuits, as the term is used in England, of legal procedure, instead of a direct and
may be otherwise deﬁned to be, the periodi shorter one. As where a defendant, in
cal progresses of the judges of the superior stead of availing himself of a counter
courts of common law, through the several claim against the plaintiff, c. g. dama
counties of England and VVales, for the ges for breach of warranty, in the same
purpose of administering civil and criminal action, allows him to recover the full
justice. P. Cyclopwdia. These modern amount sued for, and then commences a
circuits or progresses have taken the place cross action to recover his own demand.
of the cg/res or itinem of the ancient system. Termes de la Ley. 2 B. d: Ad. 462.
See Ascises, Eyre, Itcr.
CIRCUMDUCTION OF THE TERM.
CIRCUIT COURTS. In American law. In Scotch practice. The sentence of a
Courts held in the several federal and state judge, declaring the time elapsed within
circuits. The United States circuit courts which a proof ought to have been led, and
are held by one of the justices of the su precluding the party from bringing forward
reme court appointed for the circuit, (and any further evidence. Bell’s Diet.
caring the name, in that capacity, of cir
CIRCUMSPECTE AGATIS. L. Lat.
cuit judge,) together with the district judge (Act circumspectly.) The title of a statute
of the district in which they are held. passed 13 Edw. I. A. D. 1285, and so
Their business is not only the supervision called from the initial words of it, the ob
of trials of issues in fact, but the hearing jcct of which was to ascertain the bounda
of causes as a court in bane; and they have ries of ecclesiastical jurisdiction in some
equity as well as common law jurisdiction, particulars, or, in other words, to regulate
together with appellate jurisdiction from the jurisdiction of the ecclesiastical and
the decrees and judgments of the district temporal courts. 2 Reeves’ Hist. Eng. Law,
courts. 1 Kent’: Com. 301—303.
215, 216.
The state circuit courts are usually held
This statute is, in fact, in the form of a
solely for the trial of issues of fact, like the writ from the king to his justices, concern
English courts of Assise and Nisi Prius.
ing the bishop of Norwich and his clergy,
CIRCUIT PAPER. In English prac beginning: “ Rec talibusjudicibue salutem ,
tice. A paper containing a statement of ' Circumspccte agatis, dc,” without any
the time and place at which the several mention of the concurrence of parliament.
assizes will be held, and other statistical in 2 Inst. 487. Barrinyt. Obs. Stat. 123,
formation connected with the assizes. Holt [1 58], cited 3 Bl. Com. 88. It has, how
house.
ever, always been considered as a statute,
CIRCUIT OF ACTION. An old form and its authority as such is not questioned.
of circuity of action, (q. v.) Wingate’s 2 Reeves’ Hist. Eng. Law, 215, 216. 2
Mar. 680, max. 179. The law hatcth circuit Inst. ub. sup. 12 Ad. d’: Ell. 315. There
Oi ﬂttiﬂlh Id. ibid. Finch’s Law, b. 1, ch. is some doubt as to its date.
CIRCUMSTANCE. [L. Lat. circum
3, n. 73.
CIRCUITUS.
Lat. [from circa, or stantia, q.
In the law of evidence. A
circum, around, and ire, to go.] In old relative fact; a fact standing in a certain
English law. ,A going around; a round relation to another fact, and from Which,
about way. Oportebit me ire per circuitum, when proved, the existence of such other
ubi prius ingressusfui per compendium ; I fact may be inferred or presumed. Burr.
shall have to go by a round-about way, Circ. Evid. 121, note
A minor fact.
where I formerly entered by a short cut. Theory of Pres. Proof, 29. Wills’ Circ.
Euid. 27. An accompanying or incidental
Fleta, lib. 4, c. 18, § 1.
An area of space. Id. lib. 2, c. 2, § 2. fact; an indicatory fact or indication, (Lat.
Circuity. Circnitusestcvitandns. Circuity indicium ; Fr. indice).
The terms “circumstancc" and “fact”
is to be avoided. 5 Co. 31. Wingatc’s
Jlaz. 680, max. 179. Br00m’s Max. are, in many applications, synonymous; but
the true distinction of a circumstance is its
CI CUITY OF ACTION. [L. Lat. relative character. “ Any fact may be a
[~255.i]t
circuitus actionia] A longer course of circumstance with reference to any other
proceeding to recover a thing sued for than fact.” 1 Benth. Jud. Euid. 42, note. Id.
is needful; called in some of the old books, 142. The force of the term appears in its
circuit of action, (q. v.) Termes de la Ley. plural form. Several circumstances are
Cowell. A circuitous or round-about course said to stand around, (circum stare) or
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surround aprincipal fact. Burr. Circ.Evid. palfact, this same evidence is wholly indirect.
The following distinctions made by Mr.
from Best, in his treatise on Presumpti-one of law
circum, around, and stare, to stand.
A and fact, may serve to illustrate more fully
circumstance. In omnibus circumstantiis. the nature of circumstantial evidence.
Bract. fol. 138. Circumstantias. Id. 153. When the existence of any fact is attested
Circumstantiis. Fleta, lib. 5, c. 3, § 7. by witnesses, as having come under the
This word is often treated as being essen cognizance of their senses, or is stated in
tially plural in its form, importing facts documents, the genuineness and veracity of
standing around (circum stantia,) another which there seems no reason to question,
the evidence of that fact is said to be direct
or principal fact.
CIRCUMSTANTIAL EVIDENCE. Ev or positive. When, on the contrary, the
idence derived from circumstances, as dis existence of the principal fact is only in
tinguished from direct and positive proof. ferred from one or more circumstances
Evidence operating in the way of inference which have been established directly, the
from circumstances."‘ Otherwise called in evidence [of such principal fact] is said to
direct or oblique, (Vinnius Jurispr. Contr. be circumstantial. And when the exist
lib. 4, c. 25,) inferential (4 Barr’s R. 272,) ence of the principal fact does not follow
and argumentative evidence. Mackintosh, from the evidentiary facts as a necessary
arg. 19 How. St. Trials, 33. Frequently consequence of the law of nature, but is
termed from the characteristic process of deduced from them by a process of prob
presumption, involved in its application, able reasoning, the evidence and proof are
presumptive evidence ; and by some writers said to be presumptive. Best on Presump
the doctrine of presumption-9. 3 Bl. Corn. tions, 246. Id. 12. See 1 Greenl. Enid.
371. 3 Steph. Com. 614, 615, and note. § 13.
CIRCUMSTANTIBUS, Tales de. See
See Presumptive evidence.
*,,,”' The term presumptive is frequently Tales dc circumstantibus.
used as synonymous with circumstantial, in
CIRCUMVENTION. [Lat. circumven
its application to evidence, but it is not so tio, from circum, around, and veni-re, to
used with strict accuracy. Wills on Cir come.] Deceit; fraud; strata em; impo
cumst. Evid. chap. 2, sect. 1. 1 Greenl. on sition. Deccit practised to induce a weak
Evid. § 13. According to Mr. W'ills, cir person to enter into a deed. Bell’s Diet.
cumstantial and presumptive evidence differ
CIRLISC-US. L. Lat. A ceorl, or
as genus and species. Wills on Evid. ub. churl. Spelman. See Ceorl.
sup. All presumptive evidence is circum
CIROGRAPHUM. L. Lat. In old
stantial, because necessarily derived from English law. A chirograph. An old form
or made up of circumstances, but all cir of chirographum, q. v.) Fleta-, lib. 1, c.
ub. sup.
CIRCUMSTANTIA.

L. Lat.

cumstantial evidence is not presumptive,

8, § 4. Id. e. 13, 14.

that is, it does not operate in the way of
Cirographatum ; chirographed, in the
presumption, being sometimes of a higher form of a chirograph. In scripto circ
grade, and leading to necessary conclusions, graphato; in achirographed writing. Fleta,
instead of probable ones. Burr. Circ. lib. 2, c. 72, § 7.
E-vid. 7, 77, 78.

The great peculiarity

of circumstantial evidence is its indirect
character, it being made to bear upon the
principal fact in question, (the factum pro
bandum,) through other and minor or col

CIROTECA.

L. Lat. In old English

law. A glove. A covering for the hand,
worn b
threshers, (trituratores,) and
fanners ventrices) of grain. Fleta, lib. 2,
E. 823 § 2. An old form of chirotheca,
lateral facts; a fact of this last kind being qCIST,
. v.
C’;/st, Chist. L. Fr. [from Lat.
distinguished asfactum probans. Sec Fac
tum probandum. Mr. Wills, indeed, con cista, q. v.] In old English law. A chest;
siders circumstantial cvidence to be of a a box. Detinue de iii chists ove divers
nature identically the same with direct chartres. Yearb.H. 9Hen.VI. 20. Detinue
evidence, and what he observes in conﬁrm d’un chist plcin des ch’res: detinue for
ation of this position is undoubtedly true, a chest full of charters. M. .11 Hen. \"I.
that as to the minor facts themselves, the 18, 19. Cist. 14 Hen. VI. 1. Cyst. Add,
evidence by which they are to be established after T. 20 Hen. VI. 34.
must be direct in its nature; but it is cer
CISTA. Lat. In civil and old Eng
tainly not the less true that as to the princi lish law. A chest or box, for containing

CIT
charters, deeds or other things.
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Dig. 16. a borough.

3. 1. 41. Reg. Orig. 110 b. Towns. Pl.
192. 3 Reeves’ Hist. Eng. Law, 73. Trans
lated in Law French, cist, cyst and chirt,
inditferently. See Cist.
CISTERNA. Lat. In civil and old
English law. A cistern; a receptacle for
rain-water. Dig. 43. 22. 4. Fleta, lib. 4,

c. 27, § 8.
CITATIO.

L. Lat. [from citare, to

summon.] A citation or summons to court.
Sirens de Verb. Sign. voc. Adjurnatus,
citing Wesenbec. in Parattil. tit. de in jus
vocando, nu. 13. Uitationes non concedantur

priusquam ezprimatur super qud re ﬁeri
debet citatio ,' citations should not be granted

before it is expressed upon what ground a
citation ought to be issued. 12 Co. 44.
CITATION. [Lat citatio, . v.] In
practice. The process used in t e ecclesi
astical courts, to call a party before them.
3 Bl. Corn. 100. 3 Steph. Com. 720. It
is the ﬁrst step which is taken in an eccle
siastical cause ; and is somewhat analogous
to the writ of capias or summons at com
mon law, or the subpoena in chancery.
Holthouse.

In Scotch practice. The calling of a
party to an action, done by an oﬁicer of
court under aproper warrant. Bell’s Diet.
In American practice. An ofﬁcial call or
notice to appear in court Forbes, J. 1 Cush
ing‘s R. 529. A process used in surrogates’
courts, requiring the attendance of parties
on the probate of wills. Dag/ton’s Surro

CIT
1 Bl. Uom. 174.

Com. 362, 363.

2 Staph.

But see Burgess.

In American law.

One who, under the

constitution and laws of the United States,
has a right to vote for public oﬁicers, and

who is qualiﬁed to ﬁll olﬁces in the gift of

the people.

8 Story on Const. 1687, (1st

ed.)—A free inhabitant, born within the
United States, or naturalized under the law
of Congress. 2 Kent’s Com. 258, note.
The term “ citizen ” is conﬁned by the Con
stitution of the United States, to white per
sons. Indians and ncgroes are not citizens
of the United States. 19 Howard’s R.
393. 4 C'0mstock's R. 294. A citizen of
the United States, residing permanently in
any state, is a citizen of that state. Mar
shall, C. J. 1 Brock. R. 389, 391. But a
person may be a citizen of a state, without
being a citizen of the United States. 19
Howard’: R. 393. See United States Di
gest, Citizen.
*,,,* The term citizen has been supposed
to have a. peculiar reference to a city, im
porting radically, the inhabitant of a city,
with certain privileges. In England, where
citizens at large are called subjects, the word
seems to have been always used in this
sense. See Fleta, lib. 2, c. 55, and supra.
But in the United States, it is used to ex
press the rclations of persons, whether in

habitants of a city, or other place, to the
state, or the Union. They are termed, not
citizens of cities, but of states, or of the
United States.
gate, 18, 21, and Appendix No. 5.
CITY. [L. Fr. cite, citie, citce, cgtee ; L.
CITE, Citee, Citie. L. Fr. City; a city. Lat. civitaa] In English law. A town
Citee de Loundr’ ; city of London. Yearb. [or borough, Co. Litt. 108 a, b,] incorpo
M. 3 Edw. II. 55. Cité de Londres. P. 7 rated, [and usually of principal note or im
Hen. VI. 27. En la citie de Everwilce; portance, 1 Steph. Com. 115,] which either
in the city of York. T. 10 Edw. III. 8.
is, or has been the see of a bishop. 1 Bl.
CITIZEIN. L. Fr. Citizen; a citizen. Com. 114. Termes de la Leg/.
Les citezcinz dc Loumir’. Yearb. M. 3
K,‘ This deﬁnition has been made the
Edw. II. 55.
subject of considerable criticism. The
CITIZEN. [Lat.civis.] Strictly,amem qualities of being incorporated, and of be

ber of a commonwealth (civitas,) posses ing or having been the see of a bishop, do
sing all the rights which can be enjoyed not appear to have been invariably attached
to cities in England; \Vestminster being a
or exercised under its fundamental laws.
In English law. A freeman, or one who city, though not incorporated, and Thet
resided and kept a family in a city. 1 Roll. ford and several other places being but
R. 138—149. An inhabitant having cer towns, though once the seats of bishops.
tain rights or privileges. “Every inhabi Co. Litt. 109 b. Hargr. note ibid. P.
tant is not a citizen.” Com. 689. The citi Cgclopcedia. Dr. YVooddeson remarks as
zens of London were formerly distinguished to the latter feature, that whatever distinc
into ﬁve kinds. See Calthr-op’s R. 34, tion in very early times prevailed between
36.
cities and towns in England, it certainly
The representative of a city in parliar was not this; for in the great council of

ment, as a burgess is the representative of bishops and abbots, held in the year 1072,
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by command of Pope Alexander II., b the criminal action or prosecution. See Civil
consent, and in the presence of the ing, right, Civil injury.
for settling the disputed superiority be
CIVIL CORPORATIONS. One of the
tween the archbishops, it was decreed that two classes into which lay co orations are
bishops’ sees should be transferred from divided; the other division em racing what
towns to cities. This decree, he thinks, are termed eleemosg/nary corporations. 3
probably gave rise to the opinion that a Steph. Com. 170. Municipal corporations,
ishop’s see constituted a city, in the case (as counties, cities, towns and villages,) in
also of the new foundations. 1 Wooddes. corporated manufacturing, banking, insur
Lect. 180, citing Ingulph. Hist. 92, 93. ance and trading companies, and the like,
Spelmau alludes to the same decree and its are examples of civil corporations.‘Ir Id. ibid.
consequences, in conﬁning the title of city 2 Kent’s Com. 275. See Eleemosynary
to the towns or boroughs in which such corporations.
CIVIL DEATH. [Lat. more civilia]
sees were located; (ei-vitat-is titulus apud
cathedrarios tant-um burgos remanebat.) That change of a person’s civil condition
Spelman, voc. Burg/us. See Borough, Bur which is produced by certain acts or offences
gus. The practice of locating bishops’ sees on his part; and which extinguishes his
in cities, may be traced to a constitution of civil rights and capacities, just as natural
the Emperor Z6110 2 Exﬁarq 1r6)ti; ibwv 'e1rl'akn1rov death extinguishes his bodily existence. It
axe-w; Let every city have its own bishop. anciently followed on a man’s entering into
God. 1. 3. 36. As to the modern distinc religion, (i. e. going into a monastery,) or
tion, in England, between a city and any abjuring the realm; and is still in England
other incorporated town or borough, it the consequence of being attainted of trea
seems to be little more than nominal. son or felony. Bract. fol. 301 b, 421 b.
Both cities and boroughs have the same 1 Steph. Com. 132. 1 Bl. Com. 132. 2Id.
form of local government, and both send 121. 4 Id. 380. In New-York, it follows
special representatives to parliament, the on a person’s being sentenced to imprison
only difference being, that in the one case ment for life in a state prison. 2 Rev. St.
these representatives are or have been called [701,] 586, § 20. See Uiviliter mortuus.
CIVIL INJURY. An infringement or
citizens, and in the other burgesses. Spel
man, voc. Burgus. Municipal Corpora privation of some civil right, and which is a
tion Act, cited 3 Steph. Corn. 193, et seq. subject for civil redress or compensation;
In Brande’s Dictionary, it is said that a as distinguished from a crime, which is a
city differs in no respect but that of supe subject for punishment." 3 Steph. Com.
rior dignity, from another borough. See P. 556. See Civil right.
U3/clopwdia. And the distinction between
*,,,* Civil injuries are deﬁned or de
citizen and burgess seems now to be dis scribed by Sir VV. Blackstone as “ private
regarded. See 1 Man. ab Gr. 1, note (a). wrongs,” being “ an infringement or priva
CITY. In American law. A corporate tion of the private or civil rights belonging
town; a town of the larger or more impor to individuals, considered as individuals,”
tant class, incorporated, and governed by a and in this respect distinguishable from
mayor and council of aldermen.‘* Webster. crimes or misdemeanors, which “ are a
CIVIL. [Lat. civilis, q. v.] Belonging breach and violation of public rights and
or relating to, or affecting a person as a duties, which affect the whole community,
citizen (civis). Relating to, or affecting the considered as acommunity.” 3 Bl. Com. 2.
rights or duties of a citizen, particularly as This distinction between private and pub
between one citizen and another.*
lic hardly seems to express that which ex
Relating to the community, or to the ists between civil injuries and crimes; as a
policy and government of the citizens and wrong may obviously be of a public char
subjects of a state. Webster.
acter, affecting (though indirectly,) a whole
The meaning of this term will be best community, and yet, at the same time, in
understood from its application, as under its nature, only a civil injury. The with
the following heads :
holding of debts or duties from a ublic
CIVIL ACTION. An action brought (municipal) corp0ration,a state, and t e na
to recover some civil right, or to obtain re tional government itself, is obviously of this
dress for some wrong, not being a crime description; the remedy being merely by
or misdemeanor.

3 Bl. Com. 2, 116.

In a civil action, though a community is the

this latter respect, it is distinguished from a complaining party.
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The distinction between private and generally supposed) characteristic doctrines
public rights, in the deﬁnition of civil in and proceedings, of decidedly Roman ori
juries, has been properly rejected by Mr. gin. See Common law.
Stephen, who, in place of the deﬁnition of
CIVIL LAVV. [Lat. jus civile.] That
Blackstone, describes civil injuries as “the system of law which a community, state or
violation of private or public rights, when nation establishes for its own peculiar go
considered in reference to the mjury sus vernment; (quod quisque populus sibi jus
tained by the individual, and consequently constituit ;) as distinguished from the jus
as subjects for civil redress or compensa gentium, or general law of nations. Inst.
tion,” and distinguishes them in this re 1. 2. 1. Tayl. Civ. Law, 134. Otherwise
spect from crimes, which “ are the violation termed by Blackstone, municipal law. 1
of public or private rights, when considered Bl. Com. 44. Sec Jus civile, Jus gentium,
in reference to their evil tendency as regards Jilunicipal law. 1" ' ‘ “‘
the commumty at large, and accordingly
That division of municipal law which is
visited with punishment.” 3 Steph. Com. occupied with the exposition and enforce
356, and note
ment of civil rights, as distinguished from
CIVIL LAVV. [Lat. Jus civile Roma criminal law. See Criminal law.
num.]

The Roman law, as comprised in

CIVIL LIBERTY.

The liberty of a

the Code, Pandccts, Institutes and Novels member of society, being a man’s natural
of Justinian, and his successors, constitut liberty, so far restrained by human laws,
ing together what is termed the Corpus (and no farther,) as is necessary and ex
Juris Civilis, as distinguished from the pedient for the general advantage of the
canon and common law. .Butler’s Hor. public. 1 Bl. Com. 125. 2 Steph. C0m.487.
Jurid. 30. Tag/l. Civ. Law, 134. 1 I1’enl’s The power of doing whatever the laws
Com. 538—543. See Corpus Juris Civilis. permit. 1 Bl. Com. 6. Inst. 1. 3. 1.
",,,'* The Roman law of an earlier period
'*,,f’'‘' The above deﬁnitions are founded
was introduced into Britain on its subjuga in a great degree upon that of the civil law,
tion by Agricola, towards the end of the which is quoted by Blackstone in one of
ﬁrst century, and is supposed to have pre the passages above referred to, as “Facultas
vailed there until the abandonment of the ejus quod cuique facere libel, nisi quid vi
island by the Romans, at the beginning of aul jure pr0hibetur;” (the power of doing
the ﬁfth century ; after which it was super whatever one pleases, except what is pro
seded by the laws of the Saxons and other hibited by force or law; and in the other,
invaders. See Roman law. The civil law, as “ Facultas qjus qu cuique facere libet
properly so called, was ﬁrst introduced nisi quid jure prohibetur ,"’ (the power of
during the reign of Stephen, (about the doing whatever one pleases, except what is
middle of the twelfth century,) and is re prohibited by law). The deﬁnition, as
presented by Blackstone and other stand given by the Institutes of Justinian, is in
ard writers on the law of England, as a the following words : “Libertas est naturalis
foreign and rival system, between which facultas ejus quad cuique facere libel, nit-i and the native common law a continual quid vi ant jurc prohibetur.” Liberty is
struggle was maintained until the reign of ‘the natural power of doing whatever one
Edward I. when the common law obtained pleases, except what is prohibited by force
a complete and permanent victory; the or law. Inst. 1. 3. 1. This is adopted by
civil law being thenceforward conﬁned Bracton, almost in terms, and copied from
within certain limits, and regarded or tole him by Lord Coke. Bract. fol. 46 b. C0.
rated as a merely auxiliary and subordinate Litt. 116 b. See Libertas. The emcnda
system. 1 Bl. Com. 18—25. 4 Id. 421 tion of Blackstone, it will be seen, consists
-425. 3 Id. 87. It is not surprising in the very proper omission of the objec
that the merits of the civil law, and its in tionable words “ vi aut ;”—liberty, accord
ﬂuence upon the law of England, should ing to any correct idea of the term, admit
have been differently viewed and repre ting of no restraint by force, as indepen

sented by English civilians; but none ap
pear to have gone the length of Mr. Spence,

who, in his treatise on The Equitable Juris
diction of the Court of Chancery, has under
taken to prove the common law itself to be,
in many of its most important and (as

dent of law.
CIVIL LIST. In English politics. An
annual sum granted by parliament, at the
commencement of each reign, for the ex
penses of the royal household and establish
ment, as distinguished from the general
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exigencies of the state; being a provision (L. Fr. mort en Icy.) Litt. sect. 200.

De

made for the crown out of the taxes, in lieu prived of all civil rights and capacities,

such as those of taking, holding and trans
mitting property; the rights of suffrage, of
suing, of giving testimony in courts, &c.’*
See Civil Death. A monk was accounted
civiliter mortuus; and when he entered
into religion might, like other dying men,
the government, or of all the heads of make his testament and executors. 1 Bl.
'
public expenditure, excepting those of the Com. 132.
army, the navy, and the other military dc
CIVIS. Lat. In the Roman law. A
partments. Id. ibid. Brande. And this citizen; as distinguished from incola, (an
seems to be its present meaning, as applied inhabitant); origin or birth constituting the
of its proper patrimony, and in considera
tion of the assignment of that patrimony
to the public use. 2 Steph. Com. 591. 1
Bl. Com. 332.
The term civil list was formerly applied
in England, to the list of all the expenses of

to the expenditures of the government of former, domicil the latter. Code, 10. 40. 7.
Phillimords Law of Domicil, 25, 26.
the United States.
,
CIVIL RIGHT. The right of a citizen ; Uivibus civita-tis legatum vcl ﬁdei com
the right of an individual as a citizen; a
right due from one citizen to another, the
privation of which is a civil injury, for
which redress may be sought by a civil
action.
CIVILIAN. One who is skilled or
versed in the civil law. A doctor, pro
fessor or student of the civil law. A
writer on the civil law.

missum datum, civitati relictum videtur ;

that which is bequeathed or given in trust to
the citizens of a state, is considered as left
to the state. Dig. 34. 5. 2.

CIVITAS.

Lat. [from civis, a citizen.]

In the Roman law. Any body of people
living under the same laws; a state. Jus
civitatis ; the law of a state; civil law.

Inst. 1. 2. 1, 2. Civitatesfoederata‘ ; towns
CIVILIS. Lat. [from civis, a citizen] in alliance with Rome, and considered to
Civil, as distinguished from criminal. Gim be free. Butl. Hor. Jur. 29.
lis actio ; a civil action. Bract. fol. 101 b,
Citizenship; one of the three status, con
102. Uivilis causa ; a civil cause. Id. ditions or qualiﬁcations of persons. 1
ibid. Placita civilia; civil pleas. Fleta-, Mackeld. Civ. Law, 129, § 119. See Jus
lib. 2, c. 1, §25. Injuriw civiles; civil civitatis.
CIVITAS. Lat. and L. Lat. In old Eng
injuries. Id. lib. 2, c. 1, § 5.
Civil; belonging to a civitas or -state. lish law. A city. (Lat. urbs.) Civitas
Jus civilc ; civil law, the particular law of London habeat omnes antiques libertates ;
a state, as distinguished from jus gentium, the city of London shall have all its ancient
the common law of nations. Inst. 1. 2. 1, 2. liberties. Mag. Cart. 9 Hen. III. e. 9. _
CIVILISTA. L. Lat. In old English Id. Johan. c. 13. By civilas is properly
law. A civil lawyer or civilian. D_1/er, 267. ‘meant the inhabitants, (inc0la:;) urbs in
CIVILITER. Lat. Civilly; by a civil, eludes the buildings. But the one is com
course of procedure. This term, with its monly taken for the other. 00. Liu. 109 b.
opposite criminaliter, occur in the civil law, See Urbs.
from which source they were introduced
CLAIA, Cleia, Cleta, Clida. L. Lat.
(most probably through Bracton) into the In old English law. A hurdle. Spelmcm.
law of England.
Sciendum est de omni Reg. Orig. 103 b. Fitzherbert translates
injurid, cum Qui passus est, posse vel crimi it clay. F. N. B. 95 A. See Clay.
naliter cg/ere vel civiliter; it is to be known
CLAIM. [L. Lat. clameus, clami-us,
(or observed) concerning every injury, that clamea, clameum, clamor; vendicatio.] A
he who has suffered it may sue either challenge [or demand] by any man, of the
civilly or criminally. Inst. 4. 4. 10. Cum property or ownership of a thing, [or of
actio fucrit mere criminalis, institui poterit some interest in it,] which he has not in
ab imlio criminaliter vel civiliter; where possession, but which is withholden from
the action was merely criminal, it may be rim unlawfully. Termes dc laLey. Cowell.
prosecuted from the beginning criminally Blount. Litt. sect. 420. Plowd. 359 a.
4 Sandford’-s Ck. R. 381.—-An unascer~
or civilly. Bmct. fol. 102.
Civilly; as a citizen. See Civiliter tained right to property in the possession
of another. Bell’: Dict.—A right or title,
mortuus.
CIVILITER MORTUUS. L. Lat. Civil actual or supposed, to a debt, privilege,
ly dead; dead as a citizen; dead in law. or other thing in the possession of another.
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Gardiner, .I., 2 ComstocIc’a R. 245, 254. tain declaratory ordinances, in sixteen arti
The means to an end, and not the end cles, brought forward by King Henry II.
itself. Id. ibid. A claim for dower is not at a great council held at Clarendon, A. D.
an estate in dower. Id. Claims include 1164; and conﬁrmed, A. D. 1176, at a
notes. 28 Vermont R. 645.
council held at Northampton. 1 Reeves’
A demand of some matter as of right Hist. Eng. Law, 75-79. Their object
made by one person upon another, to do was to define the limits between civil and
or to forbear to do some act or thing as a ecclesiastical jurisdiction; to prevent the
matter of duty. Story, J. 16 Peters’ R. further encroachments of the clergy; and
539, 615.
to abolish the abuses which had arisen
CLAM. Lat. In the civil law. Covertly; from the gradual and increasing usurpations
secretly. Sec Vi aut clam.
of the pope.‘ 4 Bl. Com. 422. P. Cyclo
CLAMARE. L. Lat. In old English 'pzzdia. 1 Reeves’ Hist. ub. sup. Crabb's
law. To claim; to demand or challenge; Hist.) Eng. Law, 110, 111. A transcript
to assert a right to a thing. Spelman,. of these constitutions is given in Lord
C'lamans; claiming. Reg. Orig. 36. Cla Lyttleton’s life of Henry II. See IIale’s
mantis. Fleta, lib. 1, c. 7, § 8.
Hist. Com. Law, 164—167 note, (Running
To complain. Glanv. lib. 1, c. 5.
ton’s ed.)
To cry out; to publish or declare aloud;
CLARIFICATIO. Lat. In old Scotch
to proclaim. Facias clamari et sciri ; you law. A making clear; the pur 'ng or
shall cause to be proclaimed and known. clearing (clcnging) of an assise.
Irene de
Bract. fol. 109 b.
Verb. Sign. citing Ass. Reg. Dav. c. 3.
To cry, as a newly born child. Fleta, Clariﬁcatio debiti ,' the clearness of a debt,
lib. 4, c. 17, § 10.
which is clearly and sufficiently proved

CLAMEA, Clamia.

L. Lat.

In old

English law. A claim. Reg. Orig. 19 b.
Dc clamia admittenda. Id. ibid.
Clameum, clameus ,' a claim. Co. Litt.
291 b. Bract. fol. 7, 435 b. Clamium,
clarnius. Fleta, lib. 6, c. 53, § 1.

CLAMOR.

L. Lat.

[L. Fr. clamur.]

In old English law. A claim or com
plaint; clamour. Ne amplius inde cla
morem audiamus; that we may hear no
more com laint thereof. Fleta, lib. 2, c.
62, § 2. n misericordia pro falso clamore
mo; in mercy for his false claim or

clamour.

A common clause in old judg

ment records.

Sec Jllisericordia.

A cry, or outcry.

and veriﬁed.
probato, 86.

Id. citing Leg. Forest. c.

CLASS. [Lat. classia] An order or
rank of persons or things. A number of
persons or thin s arranged collectively un
der one head, aving certain qualities in
common; such as creditors, legatees, &c.

CLASSICI. [Lat from classis, a ﬂeet-.]
In the Roman law. Persons employed in
servile duties on board of vessels. Cod.
11. 12.

CLAUDERE. L. Lat. In old English
law. To enclose; to turn open ﬁelds into
closes and enclosures. Cowell. See Close.
To close, ﬁnish or end. Diem clausit

Levare hutesium et ertremum ; (he) closed his last day.

See

clamorem; to raise the hue and cry. Bract. Diem clausit esctremum.
fol. 16 b, 115 b, 358. Called by Glanville,
CLAUSE. [L. Lat. clausi, clausm] In
clamor popalaris ; the cry of the people. old English law. Close, as distingmshed
Glam/. lib. 14, c. 3.
Called by Fleta, from patent. See Clausum, Close, Patent.

clamor patriaz; the cry of the country.
CLAUSE. [Lat. clausula..] A part of a
Fleta, lib. 1, c. 24, § 1.
written instrument enclosing certain words ;
The c of a newly born child. Id. lib. a sentence or part of a sentence in a deed,
6, c. 55,

will, lease, or other private writing, or in a

§ 4, 6.

CLARE CONSTAT. L. Lat. (It clear statute. See Clausula.
ly appears.) In Scotch law. The name
CLAUSE ROLLS, or CLOSE ROLLS.
. Lat. rotuli clausi.] Rolls preserved in
of a precept for giving seisin of lands to an
ondon, containing the records of writs
heir; so called from its initial words. Ersk.
Inst. b. 3, tit. 8, § 71.

See Bell’s Dict.

CLAREMETIIEN, Clamarthen.

In old

close, literw clausae, &e.

CLAUSTRUM.

Lat.

See Close Rolls.

In the Roman

The warranty of stolen cattle law. Abar for securingadoor. Claustra;
or goods; the law regulating such war bars. Dig. 19. 1. 17.
CLAUSTURA. L. Lat. [from clau
ranty. Skene dc Verb. Signif.
Scotch law.

CLARENDON, Constitutions qf.

Cer dere, q. v.]

In old English law.

An en

CLA
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Blount. Infra clausum; within the close. Brad.
fol. 97 b. -“ The word clausum imports
10 Mod. 141. But see Id.
Brush-wood for hedges orfences. Cowell. possession."

closure, or that which fences it.
2 Mon. Anyl. 403.
I1’ennett’s Par. Ant. 247.

CLAUSULA. L. Lat. [from claudere,
to enclose.] A clause; a sentence or part

169, 170.
An enclosure. Fleta, lib. 2, c. 47, § 1.
CLAUSUM FREGIT. L. Lat. (He

of a sentence in a written instrument or broke the close.) In pleading and practice.
So called, as enclosing or including Technical words formerly used in certain
certain words. Per clausulam conlentam actions of trespass, and still retained in the

law.

in charta. Bract. fol. 17 b, 22 b. In clau
sulti, de Nisi Prius ,' in the clause of Nisi
Prius. Fleta, lib. 5, c. 11, § 7.
. jjlausnla pm abrogationcm excludit ab
11l1ii0 11011 VII ti. A clause [in a law] which
precludes its abrogation, is void from the
beginning. Bacon’s Max. 77. A clause
of this kind is called by Lord Bacon clau
sula derogatoria, or clausula de non obstante.

phrase guare clausum fregit, (q. v.) See
Breach of close.
The breaking of a close. “ A clausum
fregit” called a cause of action. 11 Mod.
304.

CLAUSUM PASCII/E.

L. Lat.

.

Fr. cluse de Pasche.] In old English prac
tice. The close of Easter; the octave,

(oclas or utas, the eighth day after the
cast) of Easter. Slat. Westm. 1, pr. 2
Non impedit clausula dmgatoria quo Inst. 157. Cowell. Blount. So called
minus uh cadem potestatt res diuolvantur because it closed the feast. Blount.
ll quibus t01l8ilil1l11lll11h A restraining or 'CLAUSURA. L. Lat. [from claudere,
precluding clause does not [is of no force q. v.] In old English law. An enclosure.
to] prevent things [laws or acts] from being Clausura keg/oz ; the enclosure of a hedge.
dissolved by the same power by which Cowell.
the are inade. Bacon’sMar. 74, regula19. - CLAUSURE. L. Fr. An enclosure.
Id. 74.

Broom’s Max. 24.

C ausula generalis non rcfcrtur ad cxpressa.

Le clos est environ’ ove an clausur’; the

A general clause does not refer to things close is surrounded with an enclosure.
expressed. 8 Co. 154.
Yearb. P. 20 Hen. VI. 18.
CLAVES. Lat. Keys. Dig.19. 1. 17.
Ulausula generalis do rcsiduo non on com
CLAVES CURIzE. L. Lat. The keys
plettitnr qua non tjusdem sint gencris cum
us qua: speciulim dicta fucrant. A general of the court. A term applied, in old Scotch
clause of [remainder does not embrace those law, to the officers of a court, such as the
things which are of the same kind with serjcant, clerk, and dempster or doomster.
those which had been specially mentioned. Skene de Verb. Sign. voc. Curia.
Lofts’ R. Appendix, 419.
CLAVES INSULIE. Lat. The keys
Glausula W1 dispositio inutilis per pre of the island. A term applied, in the Isle
sumptionom rnnotam, vel musam ex post of Man, to twelve persons to whom all
flltl0 11011 Il1ll7il.1l1% A useless clause or doubtful and important cases were referred.
disposition [one which expresses no more Cowell. Blount.
than the law by intendment would have
CLAVIA. L. Lat. In old English law.
supplied,] is riot supported by a remote A club or mace; (Lat. clava.) Tenure
presumption [or foreign intendmcnt of some per serjeantiam clavim, by the serjcanty of
purpose, in regard whereof it might be ma the club or mace. Cowell.
terial] or by a cause arising afterwards,
CLAVUS. Lat. A nail. De ferris et
[which ma induce an operation of those clavis; for horse-shoes and nails. Fleta,
idle words . Bacon’: Mar. 82, regula 21. lib. 2, c. 74, § 3.
Broom’s Mar. [521.]
CLAVVA. L. Lat. A close, or small

Clausule inconsuete scmpnr inducunt
8l181)ltl01lt111. Unusual clauses [in an in

enclosure.

CLAY.

Cowell.

[L. Lat.
L. Fr. and Eng.
In old English law. A hurdle out
strument] always induce suspicion. 3 Co. claia.
of w ich sheep folds were made.
Les
81. Broom’s Mar. 217.
CLAUSUM. L. Lat. [from clauderc, clayes. Yearb. H. 3 Edw. III. 7. Des
(1. v.] In old English law. Close. A joincr’ lea cleyes ; they broke apart the
term applied to writs. Clausum vel aper clays. P. 8 Edw. Ill. 48.
tum; close or open. Bracl. fol. 188, 372 b.
CLEARANCE. In maritime law. The
Fleta, lib. 2, c. 13, 6% 6. See Close.
name of a certiﬁcate given by the collector
A close. 2 Bl. om. 209. 1 Salk. 254. of the port from which a vessel is about to
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sail, to the master, describing the vessel,

CLERE. L. Fr.
Clear; confident.
cargo, and port of destination; and stating Dyer, 31, (Fr. ed). Plain. Keilw. 75 b.
that he has entered and cleared his vessel
Clerement; clearly. Dyer, 32.
according to law. It is obtained on delive
CLERGY. [L. Lat. clerus.] In En lish
ryto the collector of a manifest of the cargo, law. That division of the people w ich
sworn or affirmed to by the master. The comprehcnds all persons in hoy orders,
penalty in the United States for sailing (infra sac-ros ordz'nes,BI and in ecclesiastical
without a clearance is ﬁve hundred dollars. oﬂices, as distinguis cd from the laity.
Act of Congress, March 2, 1799, § 93. 1 Bl. Corn. 376. 3 Steph. Com. 55. See
Jacobsen’s Sea Laws, 303.
Orders.
CLEARING. In mercantile law. A
In old English law. That peculiar priv
method of making exchanges and settling ilege (L. Lat. clerimom'-a,) anciently en
balances, adopted among banks and bank joyed by the clergy, otherwise called bene
ers. Gilb. on Banking, l6—20. See an ﬁt of clergy. See Beneﬁt of clergy. To
account of the New-York Clearing House, pray clergy was to claim this privilege, by
in the Appendix to Cleaveland on the Bank

praying to havcabook, so that the prisoner

ing System ofthe State of1Vew- York, 1857. could show that he could read as a clerk,
CLEARING HOUSE. The place where which was the test established. Termes de
the business of clearing, (q. v.) is carried on. la Ley. 4 Bl. Com. 364,etseq. Dyer, 205.
CLEMENTINE
CONSTITUTIONS. 1 Salk. 61. 2 Show. 386. See Burning
[Lat. Clementinw (or Clementis Papa) Con in the hand.
stituti0nes.] A collection of the decrctals
The delivery of a clerk to the ordinary,
and constitutions of Pope Clement V.; to be kept in prison. Finch’s Law, b. 4,
published A. D. 1308, (or 1313, according ch. 45.
to some,) under the title of Liber sqrtimus i CLERGYABLE. In old English law.
decretalium ; being the seventh book, in Admitting of clergy, or beneﬁt of clergy.
order of time, of the collection of the dcci- .i A
cler 1yable
was one of4 that
class
in whic
clergyfelony
was allowable.
Bl. Com.
sions and rescripts of the popes on matters
of ecclesiastical discipline, and also on 37l—373.
matters concerning laymen, which then
CLERICAL ERROR.
Lat. vitium
came within the cognizance of the ecclesi clerz'ci.] A mistake in writing or copying;
astical courts. P. Cyclopedia. These the mistake of a clerk, or writer. 1 Ld.
constitutions were authenticated by Pope, Raym. 183.
John XXII. A. D. 1317, and form part of ‘ CLERICAL TONSURE. The having
the Corpus Juris Canonici, or body of the the head shaven, which was formerly pe
canon law. 1 Bl. Com. 82. Butler’s Hor. culiar to clerks, or persons in orders, and
Jur. 116. See Canon Law.
which the coifs worn by serjeants at law
CLENGE. In old Scotch law. To 'are su posed to have been introduced to
clear or acquit of a criminal charge. Lit 1 conceali 1 Bl. Com. 24, note
4 Id. 367.
erally, to cleanse or clean, (Lat. mundare).
CLERICALE PRIVILEG UM. L. Lat.
Skene de Verb. Sign. voc. Assisa.
In old English law. The clerical privilege;
CLEP AND CALL.
In old Scotch the privilege or beneﬁt of clergy. Fleta,
practice. A solemn form of words pre lib. 1, c. 28, § 12. Id. lib. 2, c. 69. Sec
scribed by law, and used in criminal cases, Beneﬁt of clergy.
as in pleas of wrong and unlaw. “As when
CLERICI. L. Lat. [plan of clericua]
the persewer did clep and call the defender Clerks; clergymen. Sec Clericus.
with wouth wrang and unlaw, in harming
CLERICI DE CANCELLARIA. L.
and skaithing of him of sik ane thing, or of ‘|Lat-. Clerks of the chancery. Stat.Westm.
sik ane summe of silver mair'or lesse, to I 2, c. 24.

his great harme and skaith.” Skene de
CLERICI DE PRIMA FORMA, or DE
Verb. Sign.
PRIMO GRADU. L. Lat. Clerks of the
CLER, Cleur, Clur. L. Fr. A clerk. ﬁrst form or rank. The chief clerks of
Kelkam. De clers de nostre court de la chancery, who acted as the chancellor-’s
chauneellerie, et de lun banclce et de lauter, assistants, (collaterales ct socii cancellarii,)
at de clers del escheker; of the clerks of our ' in the framing of writs in consimili casa ;
court of the chancery, and of the one bench and were afterwards termed masters in
and of the other, and of the clerks of the chancery. Crabb's Hist. Eng. Law, 547,
184. 2 Reeves’ Hist. Eng. Law, 250, 251.
exchequer. Britt. c, 21.
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Treatise of the Maisters of the Chauncery,
II. Called elericiprimigradzts. Rot. Claus.
35 Edw. III. and 43, in dors. Called cler
ici de majori gradu, in C'odington’s patent,
49 Edw. III.
CLERICI DE SECUNDA FORMA.
L. Lat. Clerks of the second form, or

CLE

any courts or otherwise. See Clerk. A
clerk of court; an oﬁicer whose duties
were to issue writs, enrol pleas, &c.

Flcta,

lib. 2, c. 36.
An officer of the royal household, having
charge of the receipt and payment of mo
neys, &c. Fleta enumerates several of them,

grade.

Clerks of the second rank in chan with their appropriate duties; as clericus
cery, called in the statute of “lestminster 2, coquinze, clerk of the kitchen; clericus

clerks of course, (clerici de cursu,) and
afterwards cursitors, (cursitores,) whose
business was to make out the common writs
or writs of course, (de cursu). Crabb’s Hist.
Eng. Law, 547. See Uursitor.
These phrases of prima, secunda and
tertia forma were derived from the civil
law.

God. 12. 24. 7.

Id. 12. 26. 1.

panetr’ et butelr’, clerk of the pantry and
buttery. Lib. 2, c. 18, 19.

CLERICUS MERCATI. L. Lat.
old English law.
Flela, lib. 2, c. 8.

In

Clerk of the market.
2 Inst. 543.

CLERICUS PAROCHIALIS.

L. Lat.

In old English law.
A parish clerk.
Towns. Pl. 213. Otherwise called clericus

CLERICI PR./ENOTARII. L. Lat. sacerdotis, the priest’s clerk. Cowell.
CLERICUS ET CUSTOS ROTULO
The six clerks in chancery. 2 Reeves’ Hist.
Eng. Law, 251. Fleta calls them sex cler RU“. L. Lat. In old English law. Clerk
ici prwnotarii. Lib. 2, c. 13, § 15. See and keeper of the rolls; otherwise called cler
icus parva: bagw, et custos rotulorum, et
Id. c. 36. See Six clerks.
CLERICK. An old form of clerk, closely domils conversorum ; clerk of the petty bag,
following the Lat. clericus. 2 Show. 386, arg. and keeper of the rolls, and of the house of
CLERICO ADMITTENDO. See De the converts. Ancient titles of the Master
clcrico admittendo.
of the Rolls. 3 Reeves’ Hist. Eng. Law, 154.
CLERIGOS. Span. [from Lat. clericue,
CLERICO CAPTO PER. STATUTUM
MERCATORUM, &c. See De clerico qil v.] In Spanish law. Clergy; men
c osen for the service of God. White’:
capto, &c.
CLERICO CONVICTO, COMMISSO New Recop. b. 1, tit. 5, ch. 4.
CLERIMONIA. L. Lat. [from clerus,
GAOL/E, &c. See De clerico convicto, &c.
CLERICO INFRA SACROS OR q. v.] In old English law. Clergy, or
DINES CONSTITUTO, &c. See De privilege of clergy. 2 Inst. 635.
CLERK. [L. Lat. clerieus ; L. Fr. cler;
clerico infra sacros, &c.
Lat.

the Roman law.

the Christian church;

priest.

[GR r)mpuro;.]

III

Span. clerigo; 0. Eng. clericI:.] In English
A priest or clergyman;
a person in orders. When aperson has

A minister of religion in ecclesiastical law.
an ecclesiastic or

God. 1. 3. Nov. 3, 123, 137.

A been ordained a priest, he is, in the lan
general term, including bishops, priests, dea guage of the law, a clerk in orders. 1 Bl.
cons, and others ofinferior order. Brissonius. Corn. 388. A person presented to a bene
In the Code of Justinian, however,(ub. sup.) ﬁce or living is technically called a clerk.
bishops (episcopi) are named distinctly Id. ibld. el seq.
from clerici.
In general law and practice. An ofﬁcer
In feudal law, the term occurs in the of a court, who keeps its minutes or records
same sense. Feud. Lib. 2, tit. 35.
its proceedings, and has the custody of its
CLERICUS. L. Lat. In old English records and seal. Sometimes called a pro
law. A clergyman, a clerk, or priest; a thonotary, (q. v.) See Clerkship.
’*,,,"‘ This latter meaning of the term
person in holy orders. Fleta, lib. 2, c.
28, § 12. Id. c. 69. Legit utclericus; clerk, which is the prevalent one in modern
he reads as a clerk. Dyer, 205. See law, though itself of considerable antiqui
Clerk. Nullus clericus nisi causidicus; ty, seems to have entirely grown out of
there is no clerk that is not an advocate. the primitive signiﬁcation of ecclesiastic.
Will. Malmsb. de Gert. Reg. lib. 4, cited Selden’s Dias. ad Fletam, ch. 9, sect. 3.
1 Bl. Com. 17.
Among other branches of learning for
A secular priest, as distinguished from a merly exelusively conﬁned to the clergy
religious or regular. Kennetl’s Par. Ant. were the (now ordinary) accomplishments
171. Uowell.
of reading and writing. The ability to read,
A clerk or person who used his pen in as we have seen, was at ﬁrst so entirely
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CL’ICUS. A contraction of clericus, in
e able to read (though never in holy or old pleadings and records. 1 Instr. Cler. 9.
ders,) was, of itself, suﬁicient to entitle him
CLIENS. Lat. In the Roman law. A
to the privilege of clergy. 4 Bl. Com. 367. client or dependent. One who depended
The mere certiﬁcate of the ordinary or his upon another as his patron or protector, ad
deputy, legit ut clericus, (he reads as a riser or defender, in suits at law and other
clerk, like one of the clergy,) procured his ditiicultics; and was bound in return, to pay
immediate discharge from the temporal him all respect and honor, and to serve him
court. See Beneﬁt of clergy, Ulericus. with his life and fortune in any extremity.
The still rarer accomplishment of writing Dionys. ii. 10. Adam’s Rom. Ant. 33.
was so far engrossed by the clergy as, in
CLIENT. [from Lat. cliena] A person
the course of time, to obtain for any person who employs or retains an attorney, solicitor,
who habitually used his pen, in any employ proctor or counsellor, to appear for him in
ment, the appellation of “a clerk,” (cleri courts; advise, assist and defend him in
cus); and this circumstance, in addition to legal proceedings; and to act for him in
the fact that the jud es of courts were for any legal business.
Client is entirely a relative term, and is
merly usually create out of the sacred or
der, and that all the inferior oﬁices were obviously derived from the Lat. cliens, (
supplied by the lower clergy, suﬁiciently v.) It seems to be essentially a Frendh
accounts for the application of the term word, and is thus used by Britton : Et
clerk (once peculiar to the clergy) to those come aseun soit issi fait attorne, mes ne se
oﬁicers of courts whose principal function p’ra repenter pendaunt la p’ole, sauns la ro
was to use their pen in recording the pro- lunte son client; and where one has been thus
ceedings. Termes de la Leg/. 1 Bl. Com. made an attorney, he may not afterwards
17. Selden’s Dies. ad Fletam, ch. 9, sec. 3. repent or withdraw during the plea, with
CLERKSIIIP. In practice. The pe out the consent of his client. Britt. c. 126.
riod during which a person is required to
CLIENTELA. Lat. [from cliens, q. v.]
serve in the oﬁice of a practisin attorney In old English law. The state of a client;
or solicitor, in order to qualify iimself to clientship; protection; patronage; guard
practice as an attorney or solicitor. The‘ ianship. Applied to the relation of a church
person so serving is properly termed a clerk, to its patron. 2 Bl. Com. 2].
CLITO. L. Lat. Efrem Gr. mm, illus
and in England, (from the circumstance of
his being bound by written articles) an trious.] In Saxon aw. The son of a
articled clerk. 1 Tidd‘s Pr. 61—70. 1 king, or emperor. The next heir to the
Spclman,
Archb. Pr. 14-18 Arch. New Pr. 105. throne; the Saxon Adeling.
vocc. Clito, Adelingus.
Stat. 6 & 7 Viet. c. 73.
CLOS. L. Fr. Shut up. Si les bestes
In old English practice. The art of
drawing pleadings and entering them on‘ soient clos dedens mason; if the beasts be
record in Latin, in the ancient court hand; shut up within a house. Britt. c. 27.
Close; closed. Brefe clos; a writ close.
otherwise called “skill of pleading in actions
at the common law.” Towns. Pl. 1—5, Id. c. 73. ‘
A close. Yearb. M. 3 Hen. VI. 14.
12—25, etpassim. Clerkship, in the court
CLOSE. [Lat. elausum; L. Fr. clos, qq.
of Common Pleas, was formerly a distinct
profession of itself. Id. 2. Sec Court v.] A portion of land, as a ﬁeld, enclos
ed, as by a hedge, fence or other visible
hand, Law Latin.
CLERONIMUS. L. Lat. In old re enclosure.’* 3 Bl. Com. 209.——A piece of
cords. An heir.
3 Mon. Angl. 129. land adjoining a house. 1 Leon. 103. 3
Bl. Com. 209.
Whishaw.
The interest of a person in any particu
CLERUS.
L. Lat. or Grmco-Lat.
[from Gr. King“, a lot or patrimony.] In lar piece of ground, whether actually en
old English law. The clergy. Ad speci closed or not. 7 East, 207. Doct. 4
alem reg-uisitionem prwlatorum et cleri reg Stud. dial. 1, c. 8.
’*,,,"‘ Every man’s land is, in the eye of
m' ; at the special request of the prelatcs
and clergy of the realm. Reg. Orig. 289 b. the law, enclosed and set apart from his
Arliculi cleri ; articles of the clergy. See neighbor’s; and that either by a visible and
material fence, as one ﬁeld is divided from
Arliculi cleri.
CLEYMER. L. Fr. To claim. Fet another by a hedge ; or by an ideal invisi
ble boundary, ensting only in the contem
Auaver, § 21.
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plation of law, as when one man’s land ing proper for public inspection, are closed

adjoins to another’s in the same ﬁeld. 3 up and sealed on the outside, and are there
Bl. Com. 209, 210. In common accepta fore called writs close, (literw elausw,) and
tion, close means an enclosed ﬁeld; but in are recorded in the close rolls, in the same
law it rather signiﬁes the separate interest manner as writs or letters patent are in the
of the party in a particular spot of land, patent rolls. 2 Bl. Com. 346.
whether enclosed or not. 7 East, 207.
‘*,,"' The terms writ and letter, or letters,
appear to have anciently been synonymous.
Doct. rt: Stud. dial. 1, c. 8.
The idea of a close, as a piece of land ad VVrits were, in England, from the earliest
joining and enclosing a dwelling-house, period, framed in the style of letters or
and peculiarly privileged from entry or in cpistles, and are frequently described as
vasion, is of very great antiquity in Euro such. See Breve, Epistola, Litene, IVrit.
pean law, and is clearly traced by Montes Letters of attorney, on the other hand,
quieu to the habits of the ancient Germans, were frequently termed writs. Bract. fol.
of whom it is said by Tacitus,—Suam 40. The ancient justices in eyre acted un
quisque domum spatio eireumdat; every der the authority of writs or commissions
one surrounds his house with a space of directed to them. “there there were sev
ground. De Mar. Germ. c. 16. Montes eral, each justice had a writ specially di
quieu translates this passage “ ehacun laisse rected to himself, called breve elausum, a
autour de sa maison un petit terrien out close writ. Besides this, there was a writ
directed to all of them jointly, called breve

space, qu’est elos et fermé,” and refers to
some of the laws of the barbarian codes
(as the law of the Allemans, c. 10, and the
law of the Bavarians, tit. 10,
1, 2;) as
containing decrees against those who threw

I patens, a writ patent, which was publicly
read at the opening of the eyre, as their
warrant for holding the court. Bract. fol.
108, 109, et seq. Id. fol. 115 b.
down this enclosure, as well as against those
CLOSE or CLAUSE ROLLS. [L. Lat.
who broke into the house. Esprit de Lois, liv. rotuli elausi.] Rolls preserved among the
18, c. 22. This enclosure was called curtis public records in England, containing the
(a court) in the ancient charters. Sec records of the writs or letters close, and
Court, Curtis.
other documents. 2 Bl. Corn. 346. Hub
CLOSE. [L. Fr. clos ; L. Lat. clausus, back‘s Evid. of Succession, 619.
clausum, elausi, clausw.]
In practice.
"‘,,,"‘ Mr. Hubbaek observes that these
Close or scaled up. A term appliedto close or “clause” rolls contain many im
write and letters, as distinguished from portant documents relative to the preroga
those that are open or patent, (patentes). tives of the crown, and other matters of a
See Clausum, Close writs.
very miscellaneous nature. Among their
CLOSE (or CLAUSE) WRITS, or contents, he enumerates writs of summons
WRITS CLOSE. [L. Lat. brevia clausa.] to parliament, and for the expenses of
In English practice. Writs directed to knights, citizens and burgesses, proclama
the sheriff, as distinguished from those tions, enrollments of deeds between party
which were directed to the lord, which and party, liveries and seisins of land, with
were called patent. 3 Reeves’ Hist. Eng. a great variety of instruments, too nume
Law, 45. This distinction prevailed in rous to be recounted. Like the patent
writs of rights, some being patent, and rolls, some of them are deposited in the
others close. F. N. B. 1 F. Id. 11 F. Tower, and some at the Rolls’ Chapels.
Ora. Eliz. 158. The term close (writ The former comprise those from their car
close) is still occasionally applied to writs, liest existing date, 6 John, A. D. 1204, ‘to
and is derived from the circumstance of the end of the reign of Edward IV. The
the writ being close folded up, with the latter, beginning with Edward V. are con
wax round it; bein thus distinguished tinued down to a recent period. Hub
from a writ patent, which, although folded bac/l"s Enid. of Succession, 619, 620.
up, is sealed at the end of the label which
CLOSE COPIES. In old English prac
issues from the same piece of parchment, tice. Copies of papers which might be
and surrounds the writ. Sewell’s Law of written as close as the writer pleased; as
distinguished from oﬂice copies, which were
Sheri1ﬁ 372.
Letters of the king, sealed with his required to contain a certain determinate
great seal, directed to particular persons, number of words in a sheet. 2 Burr.

and for particular purposes, which, not be

1177—I181.

1 W. Bl. 288, S. C.
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CLOUGH. A valley. Domesday.
An allowance for the turn of the scale,
on buying goods wholesale by weight.
Wlzishaw.
CO. L. Fr. This. An old form of (:00.
Co est a savier; this is to wit. LL. Gul.
Conq. l. 1, pr.
CO. A preﬁx to words, denoting con

the king’s name, as follows : Edwardus, &c.
Omnibus ad quos, dzc. salutem. Sciatis
quod J. S. nobia solvit in port-u nostro Lon
don, cuslumas nobis debitas pro tribus sac

21 22 b. Fleia, lib. 4, c. 19, § 8.

younger.

cis lame, QUO cwmrcs est. Teslibus rol
lectore et contrarolatore custumarum nos

trarum, in porlu prwdicto, die, anno, &c.
Edward, dzc. To all to whom, &c. Greet
junction of action, or of right, power or ing: Know ye, that J. S. hath paid to us,
duty; as in the words co-administrator, co in our port of London, the customs due to
us for three sacks of wool, whereby he is
erecutor, co-trustee, and others.
COADJUTOR. Lat. from coadjuvare, quit (or dischar ed). ‘Witness, the collec
to help or aid.] Afellow- clper; one who tor and control er of our customs in the
aids or assists another (qui auziliatur al port aforesaid, the day and year, &c. Hale
len'.) Co. Lilt. 181 u. Applied by Lit de Jur. Mar. ubi supra.
tleton to one who assists another in a dis
COCKETTARE. L. Lat. [from coke!
tum.] In old English law. To cocket.
seisin. Litt. sect. 278.
COADUNARE. L. Lat. [from con, to Colcetlari ; to be cocketted, that is, fur
gether, ad, to, and um, together.] To get nished with a cocket, or certiﬁcate that
together; to heap u , as hay, manure, &c. goods are customed. Reg. Orig. 279.
Lana: ponderalw et coketlalw,—customat¢z
Fleta, lib. 2, c. 76,
1. Id. c. 81, § 1.
COADUNATIO. L. Lat. [from wad et cokettatae; wools weighed and cockctted,
unare, q. v.] In old English law. A —customed and cocketted. Id. ibid.
uniting of persons together; a combination
COCTILIS. L. Lat. Built of brick.
or conspiracy. 9 Co. 56.
Illurus coctilis; a brick wall. Dyer, 108.
COALITION. A combination or union
CODE. [Lat. code;r.] A body of laws;
of persons. Used in French law to denote a collection or compilation of laws, by
the offence of conspiracy, (q. v.) Bouvier. public authority.‘
COARCTARE, Coartare. Lat. [from
A code may be either a mere compila
con, together, and arctus, close] In old tion of existing laws, (though this is more
English law. To straiten; to restrain, properly a a'i_qcst,) or a new system of laws
narrow, limit or conﬁne. Bracton and founded on new fundamental principles.
Fleta use coarctari as the opposite of am P. C3/clopwdia.
’*,,,* The term code is of Roman origin,
pliari. Bract. fol. 17 b. Coarctala; lim
and was ﬁrst applied, in its proper sense,
ited or restrained.
COARCTATIO. Lat. [from coarctare, to the collection of imperial constitutions
. v.
A restriction or limitation. Bract. made by the em eror Theodosius the

See Co a of Theodosius. It is

The unknown to the common law of England,
edge or margin of land next to t c sea; but frequently occurs in the jurisprudence
the sea-shore. See 1 Kent's Com. 29-31. of those nations who have adopted the
COCKET, Cocquet, Coquet. [L. Lat. method of the civil law, especially in
cockettum, from quo quietuasee infra] In France, since the period of the revolution.
English law. A seal belonging to the cus In the United States, with the exception
tom-house. Reg. Orig. 192. Pars sigilli of Louisiana, the term has not hitherto
quad dicitur cocket. Id. ibid. 3 Salk. 172. been in use. Of late years, however, it
A scroll or piece of parchment, sealed appears to be rapidly coming into favor.
and delivered by the oﬂicers of the custom
CODE CIVIL. A code of law prepared
house to merchants, as a warrant that their under the direction of Napoleon, and pro
merchandizes are customed.
Stat. 11 mulgated in 1804, as the civil law of
Hen. VL c. 16.—A testimonial that the France, (Code Civil des Franpais). Under
customs outward, due to the king, are the Empire, its name was changed to that
paid. Hale dc Jur. Mar. pars '2 (dc port. of Code Napoleon, by which it 1s still often
maris,) c. 11. Anciently called literw de designated, though it has now oﬁicially re
coketlo, or literaz teslimoniales de coclcetto. sumed its original title of Code Civil. In
Reg. Orig. 279. Cowell. Blount. Spel its general arrangement and distribution, it
resembles the Institutes of Justinian. It
man, voc. Coclcetlum.
The form of the cocquet anciently ran in consists of three books, divided into titles
COAST. [from Fr. cosle, a side.
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or heads, each of which is subdivided
into chapters and sections. P. Cyclo
paedia.
CODE OF JUSTINIAN. [Lat. Codex
Justinianeus.] A collection of imperial
constitutions in twelve books, compiled by
Tribonian and nine associates, under the
direction of Justinian, A. D. 529; and so
called to distinguish it from the code of
Theodosius, (q. v.) published about a cen
tury before. This code was the ﬁrst of the
four collections of law which make up the
Corpus Juris Civilis, (q. v.) A new edi
tion, called Codex repetztw prwlectionis, was

published by Justinian, A. D. 534.

COD

of distinct leaves one above another.
Adam’s Rom. Ant. 560.

A copy or counterpart of a written instru
ment, as a will.

Inst. 2. 10. 13.

CODEX GREGORIANUS.

A col

lection of im erial constitutions made by
Gregorius, a oman jurist of the ﬁfth cen
tury, about the middle of the century. It
contained the constitutions from Hadrian
down to Constantine. I Mackeld. Civ. Law,

44, § 54.
CODEX HERMOGENIANUS. A col
lection of imperial constitutions made by
Hermogenes, a jurist of the ﬁfth century.

1 Bl. It was nothing more than a supplement to

Com. 81. Inst. protem. § 2. Cooper's notes, the Codex Gregorianus, (supra,) containing
in loo. 1 Kent’s Com. 537. 1 Mackeld. the constitutions of Diocletian and Maxi
Civ. Law, 51, § 61; 57,§ 69; 92, § 101. milian. 1 Mackeld. Civ. Law, 44, § 54.
The old code, called Coder Vetus, is now
Mr. Long contends that the proper names
lost. Id. 51, § 61.
of these jurists are Gregorianus and Her
The code is sometimes cited thus :—Const. mogenianus, instead of Gregorius and Her
22, C. 4. 35—that is, the 22d constitution, mogenes. Long’s Discourses, 80. But
Code, book 4, tit. 35. Sometimes more sim Sclden and other eminent writers make
ply :—Cod. 4. 35. 22.
constant use of the latter names, without
CODE OF TIIEODOSIUS, more pro objection. Taylor uses both. Civ. Law,
perly and usually called THEODOSIAN 17. According to Selden,G1-egorius and
CODE. [Lat Codes: Theodosianus.
A Hermogenes were heathen civilians who
code compiled by the emperor Theo osius lived in the time of the Coustantines, and
the younger, A. D. 438, (or 435, according fearing lest by the new constitutions of the
to Sclden,) being a methodical collection, Christian princes, the heathen jurisprudence
in sixteen books, of all the imperial consti should be lost, they applied themselves to
tions then in force. It was the only body the compiling their codes, in which they
of civil law publicly received as authentic united together the laws of the heathen
in the western part of Europe till the emperors from Hadrian down to Diocletian,
twelfth century, the use and authority of in order as much as possible to preserve
the Code of Justinian being, during that the ancient. But all that remains of these
interval, conﬁned tolthc East. 1 Bl. Com. two codes are some fragments which Cuja
8'1. Seldsn’s Diss. ad Flat. 0. 5, sect. 2; cius has placed at the end of the Theodo
c. 6, sect. 1. Tag/lor’s Civ. Law, 17. But sian code. Seld. Diss. ad. Flet. c. 5, sec.
ler’s Hor. Jur. 54, 55.
2, p. 78, note.
CODE NAPOLEON. See Code civil.
CODEX J USTINIANEUS. The code
CODEX. Lat. A code or collection of of Justinian; so called by Justinian himself.
laws; particularly the code of Justinian. Const. Cordi nobis, dc emendat. Cod. § 5,
The Code and Digest appear to be more cited 1 Mackeld. Civ.Law, 51, § 61, note
frequently referred to by the old English
CODEX REPETITJE PR-/ELECTICL
law writers, than the other parts of the NIS. The new code of Justinian; or the
civil law. Bracton introduces them both new edition of the ﬁrst or old code, pro
in an illustration of a consideration. Do mulgated A. D. 534, being the one now
tibi digestum, ut des mihi codicem; I give extant. 1 Mackeld. C’-iv. Law, 57, § 69.
you a Digest, that you may give [in con Tag,/lor’s Civ. Law, 22. See Code of
sideration of your giving] me a Code. Do Justinian.
tibi codicem, ut facias mihi scribi di
CODEX THEODOSIANUS. The code
estum; I give you a Code, that you may of Theodosius. See Code of Tlmodosius.
gave a copy made for me of a Digest.
CODEX VETUS. The old code. The
ﬁrst edition of the code of Justinian; now
Bract. fol. 19.
A book or manuscript; :1 writing on pa lost. 1 Mackeld. Civ. Law, 51, § 61.
er, parchment, tablets or other materials,
CODICIL. [Lat. codicillus, q. v.] A
iblded like modern books, with a number supplement to a will, or an addition made
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by the testator, and annexed to, and to be
taken as part of a testament, by which its
dispositions are explained, added to, or
altered."‘ 2 Bl. Com. 500. 4 Kent’s Com.
531. 1 Staph. Com. 545.—-—A testamen
tary disposition subsequent to a will, and by
which the will is altered, explained, added
to, subtracted from, or conﬁrmed by way

of republication, but in no case totally re
voked. 2 Wooddes. Lect. 284. De Grey,
C. J. 3 Wile. 513. For general purposes,

OOE

the language of Swinburne, who expressly
lays down the position that a codicil does
not admit the appointment of an executor,

and bases upon that circumstance the pe
culiar and principal distinction between
it and a will. Swinburne on Wills,
part 1, § 5, n. 3, p. 13. It is hardly
necessary to say that this doctrine of
Swinburne’s is not now law. 2 Wooddea.
Lect. ub. sup.
CODICILLUS. Let. [a little book,

a codicil is considered as a will, the dis

dimin. of codes, a book._|

tinction between them existing only in their
relation toeach other. 1 Powell on Devices,
20, note
1 Steph. Com. 545. By the
English Statute of ‘Villa, 7 Will. IV. and
1 Vict. c. 26, the term will is to be taken

law.

as including a eodicil.

In the Roman

A eodicil; an informal and inferior

kind of will, in use among the Romans. Its

peculiarities were, that it required no so

lemnity in its execution, (nullam sole1nm'ta

tem. ordinationis desiderant ;) that an inhe
And the rule is the ritance could neitherbe given nor taken

same in the state of New-York. 2 Rev.
Slat. [68, § 71,] 12, § 78. So that a
eodicil must be executed with the same
formalities, and proved in the same manner
as the will itself. 4 Kenfs Com. 531. See
7 Hill’: (N. Y.) Rep. 346. 12 Gill 4‘

away by it, except through a trust; and
that it might be made before as well as af
ter a testament. Inst. 2. 25. 1, 2, 3. In

all these particulars, but especially the last,

this instrument was the very opposite of
the modern eodicil. Supra. Indeed, by
Johns. 288. 14 B. ll/[om-oe’sR. 333. United the express declaration of Justinian, the
States Digest, “Till. ’
law of wills and that of codicils were estab
*,,* The name, and, to some extent, the lished upon entirely different foundations,
modern use of a eodicil, are taken from (ne confundatur jus testamentorum et codi

the codicillus of the Roman law, which,
however, was, in many respects, a very dif
ferent instrument. See Codieilluc. Two
deﬁnitions of the term are given in the old
dictionaries. The last in order is substan
tially the modern deﬁnition, but the ﬁrst,
and apparently the preferred one, is in the
following words: “A eodicil is the will or
testament of a man, concerning that which
he would have done after his death, with

out the appointing of an executor.” Termes
de la Leg/. “ A eodicil is the same with a
testament, but that it is without an execu

tor.” Cowell. Blount. This deﬁnition
seems to be modelled after the idea of a
codirillus in the Roman law, which was
merely an informal, and subordinate, but
distinct and independent species of will.
See Codicillus. Its peculiar feature, how
ever, is that which denies to a codicilthe ap
poinhnent of an executor. Dr. \V0oddeson
observes on this point, as if in explanation

cillorum.) Inst. 2. 25. 2.
The expression nullam solemnilatem in
the Institutes (supra) is not generally un

derstood literally to mean that no solemnity
whatever was required in the execution of
a eodicil; but only that a less degree of so
tlemnity was necessary than in case of a
will. Cooper’: Justinian, Notes in loc.
And see Dig. 29. 7. Cod. 6. 36.
COE. A contraction of coinmune.
C'o’er; a commoner. Les eo’es; the com
mons. lfelham.

COE.

A corruption of ceo, (this) con

stantly occurring in the tract called Fet

Aaeaver, q. v. passim). .
COEM IO. Lat. Mutual purchase.
;One of the modes in which marriage was
contracted among the Romans. The man
and the woman delivered to each other a
small piece of money. The man asked the
woman, An sibi materfamilias ease vellet,
whether she would become to him a mater

of this peculiarity, that codicils were never , familias

(mistress of his family); to which

thought to require the appointment of a she replied that she would, (se velle). In
new executor to
them into execution. her turn, she asked the man whether he
2 IVoodclcs. Lect. 284. In this view, no would become to her a pater-families, (mas
doubt, we may still say with propriety that ter of a family). On his replying in the
a eodicil is “without the appointment of aﬁirmative, she delivered her piece of
an executor.” But that the old deﬁnition money and herself into his hands, and so

signiﬁed something more is obvious from became his wife.
20
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Adam’s Rom. Ant. 501.
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Taglor’.s of the male sex, as though related (cognati,
born together, having a common origin)
COERCION. [L. Lat. cohertia] Con from (by, or on the part of) the father.
But those who are united in relationship
straint; compulsion. See Duress.
Uogitationia penam nemo patitur. No (cognatione) through ersons of the female
man suffers the punishment of thought; sex, are not agnati, but otherwise related
no man is subjected to punishment for his by a natural tie.” Here, the meaning of
thoughts. Dig. 48.19. 18. So long as cognati begins to change from general to
an act rests in bare intention, it is not particular, or to the technical meaning
punishable by law. Broom’s Mar. [228.] which was given to it in contrast with that
COGNATES. [Lat. cognati.] Relations of agnati. And this is fully brought out in
by the mother’s side, or by females. 1 the sentence which immediately follows:
ﬂlackeld. Civ. Law, 137, note. A com “Itaque amilw luwﬁlius, non est tibi agnatus,
mon term in Scotch law. Ersk. Inst. b. 1, sed cognatus, d'c. Therefore the son of
your paternal aunt is not an agnate to you,
tit. 7, § 4. Bell's Diet.
COGNATI. Lat. In the civil law. buta cognate." See also Inst. 3. 5. 4. On
Cognates; relations by the mother’s side. the other hand, cognatio is used in the gen
2 Bl. Com. 235. Relations in the line of eral sense of relationship throughout the
the mother. Hale’s Hist. Com. Law, c. xi. sixth title of the third book of the In
Relations by, or through females; (qui per stitutcs. Agnatio is called by Justinian a
fwminini sextts personas cognatione jungun technical term of law, (agnatio juris civilis
tur.) Inst. 1. 15. 1. Id. 3. 5. A man’s nomen est,) and was so distinguished from
cognates are his mother, grandmother, cognalio, which rests on the broader basis
(mother’s mother,) mother’s brother, moth of natural law. Inst. 1. 15. 3. See Agne
er’s sister, sister’s son, &c. 1 Mackeld. tio. So, cognatus is called in the Digests a
Uiv. Law, 137, note.
natural term (nomen naturalc) ; and the
Relations generally; properly, by blood; same passage, quoting Paulus, explains
persons of the same blood; (from con, to cognatus and agnatus (or adgnatus) to differ
gether, and nati, born ;) as though born to as genus and species. Every agnatus was
gether, (una cmnmuniterve nati, Gr. auyys a cognatus, but note converse. .Di_(/. 38. 10.
m;,) or sprung from one and the same 10. 4. And see Taylor’s explanation.
source, (ea: uno nati; abeodem orti). Dig. Civil Law, 314.
38. 8. 1. 1. Id. 38. 10. 4. 1. Id. 38. 10.
COGNATIO. Lat. In the canon law.
10. 1.
Consanguinity, as distinguished from aﬁini
COGNATIO. Lat. In the civil law. ty. 4 Reeves’ Hist. Eng. Law, 66-58.
Cognation. Relationship, or kindred gen
Consanguinity, as including aﬂinity. Id.
erally. Dig. 38. 10. 4. 2. Inst. 3. 6. pr. ibid.
Bract. fol. 67. Fleta, lib. 6, c. 2.
COGNATIO. Lat. In the common
Relationship through females, as distin law. Cousenage, or cosinage. See Cosin
guished from agnatio, or relationship age.
through males. Agnatio a patre sit, cogna
COGNATUS. Lat. In the civil law.
tio a matre. Inst. 3. 5. 4.
A relation by the mother’s side; a cognate.
Cooper’: Justinian, Notes, ‘-421.

CVa.Law,280,28L

*,,f* The use of this word, (like that of

A relation, or kinsman, generally.

Sec

cognati,) sometimes in one of these senses, Cognali, Uognatio.
and sometimes in the other, as it occurs in
COGNISANCE, Cognizance, Conusance.
the civil law often in the same paragraph, , L. Lat. cognitio, q. v.] In practice. Ac
renders a correct translation a matter of nowledgment or recognition of right.
some diﬂiculty. Thus, in the following That part of a ﬁne in Which the defendant
passages: Sunt aulem agnati cognati per acknowledged that the land in question was
nirilis semis cognationem conjuncti, quasi a the right of the complainant. 2 Bl. Com.
patre cognati.—At qui perf1eminz'ni semis 350. From this the ﬁne itself derived its
personas cognatione junguntur, agnati non name, as being sur cognizance de droit, &c.,
sunt, sed alias naturali jure cognati. Inst. and the part-ies their titles of cognizor and
1. 15. 1. Here both cognati and eognatio cognizee. Id. 351-353.
are used in their general sense, in explain
Acknowledgment, confession or admis
ing agnati, and the passages may be trans sion. The name of an answer made by a
lated thus: “Agnates are relations (cognati defendant in an action of replevin, where he
united by a relationship (per cognationem, has acted as bailiff to another in making a
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distress, by which he aclcnowledges the tak

COG

One who acknowledges; a cognizor, or co

ing, but insists that such taking was legal, nusor.

as he acted by the command of one who
had a right to distrain. 3 Bl. Corn. 149.
See Cognoecere.
Judicial notice, or examination; the hear
ing of a. matter judicially. As, “to take
cognizance of a cause.” Cowell. Blount.
Jurisdiction of a court overa cause, usu

ally of an exclusive character. Cognisancc
(or rather conusance) of pleas in English law
is a privilege or franchise granted to a city,
town or corporation, and sometimes to an

individual, to hold leas, (i. e. to hold
courts and hear causes, within the precinct
of the franchise. Termes de la Leg, voc. C0
nucance. See To hold pleas. And it in
volves the power of calling a cause or plea
out of another court in which it has already
been commenced. Id. Cowell. 2 Arch.
P1-act. 191. The claim of conusance very
seldom occurs in ractice, and the few mod
ern instances to e found in the books are
of claims of the universities of Oxford and
Carnbrid e. Arch. N. Pract. 234.
' COGL ITIO. Lat. [from cognoscere, to
know, to understand, to hear, to acknow

See Cognizor.
COGNITOR. Lat.

In the Roman law.

An advocate or defender in a private cause;

one who defended the cause of a person
who was present. Brissonius. Calv. Lea.
COGNIZATUS. L. Lat. [from cognac
cere, to acknowledge.] In old English law.
One to whom an acknowledgment is made;
a cownizee, or conusee. See Cognizee.
COGNIZOR, Conusor.
L. Lat. cogni
tor.] In old conveyancing.
1e party levy
ing a ﬁne. 2 Bl. Com. 350, 351. The party
defendant in the proceedings, who acknow

ledged the other party’s right to the land

in question.‘It
COGNIZEE, Conusee.
Lat. cogniza
lua] The party to whom aﬁne was levied.
2 Bl. Com. 351. The arty plaintiff in the
proceedings, to whom t ie other party’s ac

knowledgment of his right to the land in
question was made.*
COGNOMEN. Lat. In the Roman
law. The last of the three names by which
all Romans, at least those of good family,
were designated. The ﬁrst, or prwnomen,
served to denote the individual; the second,
In old English law. or nomen, the clan or gens, and the third,

ledge, to confess]
The acknowledgment of a ﬁne; the cer

tiﬁcate of such acknowledgment. Potestas
recipicndi cognitiones; the power of taking
acknowledgments. Reg. Orig. 168 b. De
cognitionibus ccrtiﬁcare; to certify (give a
certiﬁcate) of acknowledgments. Id. ibid.
Cognizance, or jurisdiction. Hujusmodi
causas cognitio ad forum spectat ecclesiasti
cum ,' the cognizance of this kind of cause

or cognomen, the house orfamilia to which

he belonged. Inst. 2. 20. '29.
Rom. Ant. 35. Dig. 28. 2. 1.

Adam’s
Brande.

l There was sometimes a fourth name, termed

agnomen, (q. v.) Inst. ub. sup.
Hor. Jur. 28.
In English law. A surname.

Butler’s
A name

added to the nomen proper, or name of the

individual; a name descriptive of the family.

belongs to the ecclesiastical tribunal. Bract. Some of the earliest English surnames were
fol. 802 b. Artie. Clcri, c. 6.
placitorum; cognizance of pleas.

Cognitio formed (as in much earlier times) by taking
10 Mad. ‘ the father's name, and prcﬁxing the word
126.
ﬁlius or ﬁlz, (son). Fleta mentions ﬁlius
COGNITIO. Lat. In the Roman law. Willielmi,- (the son of ‘William, or Fitz
The judicial examination or hearing of a VVilliam,) and ﬁlius Pctri, (the son of
cause. Plin. Epist. vii. 33. How the Peter, or Fitz Peter,) as examples of the
cognitiones before the emperor were con cognomen of that period. Fleta, lib. 4, c.
ducted, see Dig. 28. 4. 3. The term was 10, §7. Sometimes the word ﬁlius was
adopted in feudal law. Feud. Lib. 2, merely understood, as Hughbertus Roberti,
Ifughbertus Walteri. Brad. fol. 188 b.
tit. 1.
COG-NITIONIS CAUSE. Lat. (For Cognomen majorum. est es: sanguine trac
the purpose of ascertaining.) In Scotch tum, hoc intrinsecum est ; agnomen extrin
practice. A name given to a judgment secum, ab eventu ; a cognomen or surname
or decree pronounced by a court, ascer is derived from the blood of one’s ancestors,
taining the amount of a debt against the this is intrinsic; an agnomen is extrinsic,
estate of a deceased landed proprietor, on (or of foreign origin.) being derived from
cause shown, or after a due investigation. some event. 6 Co. 65.
COGNOSCE. from Lat. cognoscere, to
Bell’s Dict.

COGNITOR.

L. Lat.

from cognac know.]

In Scotc ractice. To examine;
“ rieves for cognoscing an

ccre, to acknowledge] In ol English law. to inquire into.

COI
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idiot or furious erson.” Bell’s Diet. voc.
Idiots. See 6 ell’s Appeal Cases, 241. _
COGNOSCERE. Lat. In the civil law.
To hear a cause. Brissom'us. Calv. Les.
COGNOSCERE. Lat. In old prac
tice. To acknowledge. Bene cognoscit
captionem ,' he well acknowledges the tak-,
in . 1 Salk. 3, pl. 8. Cognovit; he has
ac 'nowledged. See infra. Bene cognosco;
I well acknowledge. I/leta, lib. 5, c. 6,
§ 47.
COGNOVIT ACTIONEM. L. Lat. (He

COL

bz'rretum.] In English practice. A covering
for the head, formerly worn as a distinctive
badge by serjeants at law, (tegmen capillarc
album quo insigrziuntur servientes ad legcm.)
Spelman, voc. Cozfa. It is mentioned by
Matthew Paris as early as A. D. 1259, under
the name of coifa, from the Fr. cozfe. Sir
John Fortescue calls it birretum, (q. v.)
De Laud. Leg. Angl. c. 50. The ori inal
use of this covering is supposed to Imve
been, to conceal the clerical tonsure, (q. v.)
Matt. Par. apud Spelman, ub. sup.

hath acknowledged the action) ; sometimes
COIFA. L. Lat. In old records. A
simply termed a COGNOVIT. In prac coif. Spelman. See Cerf.
tice. A written confession of an action at
COILLER. L. Fr. To collect. Britt.
law, signed by the defendant, or his attor c. 21. Bendl. pl. 26.
COIRE. Lat. [from con, together, and
ney, given to the plaintiff after receiving his

declaration, and before plea.

In substance, ire, to go.]

In the civil law.

To come to

it acknowledges the demand to be just, and gether; to associate as one body. C0-qms
authorizes the plaintiff to enter judgment cui licet coire ; a body which is allowed to
for a sum named, either absolutely, or upon associate as a corporation, (coltegium).
speciﬁed conditions.* 1 Tidd’s Pr. 559. Dig. 34. 5. 20. See Dig. 40. 3.
VVherc it is given after plea pleaded, it is
CO’1S. A contraction of co-mmunis. 1
usually termed a reticta, or reticta and cog Instr. Cler. 9.
novit. Id. ibid. Sec Relicta.
COJUDICES. Lat. In old English
COHABIT. [from Lat. cokabitare, q. v.] law. Associate judges having equality of
To live together as husband and wife; to power with others. Treatise of the Mais
live together at bed and board. Burr. ters of the Clzaurzcerie, II. Hargr. Law
Tracts.
Settl. Cases, 26.
To live together, as in the same house.
COLIBERTUS, Collibertus, ConIiber
“That his sisters, the lady Turner and tus, (plur. COLIBERT1.) L. Lat. Coli
Arabella Clerk, might cohab/it in the capi berti, or coleberti, are a class of inferior
tenants mentioned in Domesday, whom
tal house.” 2 Vern. 323.
COIIABITARE. L. Lat. [from con, to Lord Coke considers to have been tenants
gether, and habitare, to dwell, or be often in free socage by free rent. Domesday,
with.] In old English law. To live with, cited in C'owelZ. C0. Litt. 5 b, 86 a. Cow
or together, as husband and wife; to be ell deﬁnes them also to be such as, being
often with, or together; to cohabit Stat. villeins, were manumitted.
Westm. 2, o. 34. Cohabitabant ut m'r ct
COLLATERAL. [L. Lat. collateralis,
uzcor. Dgcr, 76b, (Fr. ed).
from con, together, and lateralis, on the
COH/ERES. Lat. [from con, together, side.] Connected by, or on the side.‘
and hares, an heir.] In old English law. Coming in, or adhering to the side of any
A co-heir, or joint heir. Co-hwredes ,' co thing. Termes de la Leg. Hwredes 5. la
hcirs. A term applied to coparccncrs, who tere venientes ; heirs coming in, on, or from
constitute, as it were, one heir or body; the side, collateral heirs. Bract. fol. 20 b.
(quasi unum corpus propter unitatem juris Answering t0 the Ex 1r)ui)/we mi-i6v1'ss, in 1110
quad habent). Bract. fol. 76 b, 67 b. Co-I Greek of the civil law. 1Vov. 118, c. 3.
hznres particeps cum co-haarede participe;
That which is beside another thing; ad
coparcener with coparcener. Id. fol. 97 b. ditional. See infra.
COIIERTIO. L. Lat. [from coercere,
COLLATERAL CONSANGUINITY
corrupted to cohercere, to eompel.] In old or KINDRED. [L. Lat. cognatio it late-re.]
English law. Coercion; the coercive pow That kind of consanguinity, kindred or re
er of a court. Bract. fol. 344. Stat. lationship, which exists between persons
Westm. 2, c. 34. Lord Coke uses cohertion who are descended from one and the same
as an English word. 2 Inst. 436.
stock or ancestor, whether near or remote ;
Restraint without process of law. Fleta, as between two brothers descended from
the same father, or between two cousins
lib. 2, c. 47, § 13.
COIF. [L. Lat. coifa, from Fr. colic; descended from the same grandfather. 2
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Bl. Com. 204, 205. It is thus distin
guished from lineal consanguinity, in which
the relatives are descended the one from
the other. Id. 204. See Lineal consan
guinity.
Lineal consanguinity being usually re
presented by a perpendicular or right line,
(linea recta,) in which the kindred are

ranked relatively, one above or below the

COL

Bl. Com. 301. 4 Kenfs Com. 469. Story,
J. 1 Sumner’s R. 262. As where a young
or brother released to his fat-hcr’s disseisor

with warranty, this was collateral to the
elder brother. Litt. sect. 705, 707. So
where a son purchased lands in fee, and
his father disseiscd him, and alicned to an
other with warranty, and died, this was a
collateral warranty to the son. Id. sect.
704, 705. See 2 Hilliard’s Real Prop.
361, 362. U. S. Digest, Collateral war
ranty. See Lineal warranty.
*,,,* The distinction between lineal and
collateral warranty seems to have always

other, as father, son, grandson, collateral
consanguinity is properly denoted by one '
or more transverse lines, crossing this, or
proceeding obliquely from it on the side (it
latere) upon which the kindred are ranked
in their order. See Dig. 38. 10. 9. 10.
been a subtle one, and not easily appre
COLLATERAL ISSUE. In practice. hended; and the most careful deﬁnitions
An issue taken upon matter aside from the given in the books are not free from ob
intrinsic merits of the action, as upon a scurity, owing in a great degree to the
plea in abatement; or aside from the direct peculiar meanimr given to the word col

and regular order of the pleadings, as ona
demurrer.

ateral.

Lord (Toke, in commenting upon

2 Arch. Pr. 1, 6 ; book 2, part . Littleton, (sect. 717,) observes that “it is

1,2

not adjudged in law a collateral warranty

The term collateral is also applied, in in respect of the blood, for the warranty

England, to an issue raised upon a plea of may be collateral, albeit the blood be
diversity of person, pleaded by a. criminal lineal, and the warranty may be lineal, al
who has been tried and convicted, in bar beit the blood be collateral. But it is in
of execution, viz.: that he is not the same law deemed a collateral warranty in re
person who was attainted, and the like. 4 ‘ spect that he that maketh the warranty is
collateral to the title of him upon whom
Bl. Com. 396.
COLLATERAL LIMITATION. In the ‘ the warranty doth tall.” 0'0. Litt. 376 a.
law of estates. A limitation of an estate
COLLATERALES ET SOCII. L. Lat.
which gives an interest for a speciﬁed pe Assessors; assistants and associates [of the
riod, but makes the right of enjoyment to chancellor]. Former titles of masters in
depend on some collateral event; as a limi chancery. 2 Reeves’ Hist. Eng. Law, 251.
tation of an estate to a man and his heirs, ' Fleta, lib. 2, c. 13, § 12. So called, be
tenants of the manor of Dale, or to a wo cause they sat by his side at a certain table
man during widowhood, &c. 4 Kent’s - in \Vestminster Hall, and in other places.
Com. 128.
Treat. of the Maisters of the Chauncerie,
COLLATERAL SECURITY. A secu II.
rity in addition to or besides another, or
COLLATIO. Lat. [from conferre, to
principal security; to be resorted to in case bring or put together; to confer.] A

of failure of the principal security. Abond ‘ bringing or putting together; a throwing
in this sense is collateral security to the into one fund or mass. See Collatio bo
mortgage which it accompanies, although norum.
the mortgage, in its form, purports rather
Contribution or averzwe, in maritime law.
to be collateral to the bond.‘Ir Termes de Loccen. de Jar. Mar. li . 2, c. 8, § 1.
la Ley.
A comparison of two things by putting
COLLATERAL WARRANTY. A them together. Collatio signorum or sigil
warranty of lands, collateral to the title of lorum; comparison of seals. The ancient
the heir, or him upon whom the warranty . mode of testing the genuiueness of a seal,
falls; a warranty made by a person who is by comparing it with another known to be
collateral to the title, i. e. a person out of genuine. Bract. fol. 389 b, 398 b. Fleta,
the line, or on the side (ll latere) of the lib. 6, c. 34, § 5. See Comparatio litera
title, and through whom the title did not rum, Cornparison of hands.
A conferring or bcstowment of a thing;
ass.‘ Litt. sect. 717. Described in the
ooks to be “where the heir's title to the collation. Rag. Orig. 31 b. See Colla
land neither was, nor could have been de tion.

rived from the warranting ancestor.”

2

COLLATIO BONORUM.

In the civil
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law. Collation of goods. A bringing to
COLLEGIALITER. L. Lat. [from col
gether of goods or property into a com legium, q. v.] In a corporate capacity. 2
mon fund; es ecially of property received Kent’-s Com. 296.
of a testator Ly way of advancement, for
COLLEGIATE CHURCH. In English
the purpose of a more equitable division ecclesiastical law. A church built and en
among the heirs. Dig. 37. 6. 1. Coop dowed for a society or body corporate of a
er’s Justin. Inst. Notes, "574, 575. God. dean or other president, and secular priests,
6.20.

as canons or prebendaries in the said

This term has been applied, in the com church. Such as the churches of \Vest
mon law, to the bringing of any portion or minster, Windsor, and others. Cowell.
sum of money advanced by a father to a
COLLEGIUM. Lat. [from colligere,to
son or daughter, into hotehpot, or common gather together; Gr. mm,,.u.] In the civil
fund, in order to have an equal share with aw. An association of persons, usually
the other children, of his personal estate of the members of atrade; a corporation,

when he dies, in pursuance of the statute company, or college; (otherwise called uni
of distributions. Tomlins. 2 Bl. Com. versitas,) established by authority of law.
517. 4 I1’ent’s Com. 419. 1 Sumner’s Dig. 3. 4. 1. ct per tot. See Id. 47. 22.
It necessarily consisted of three persons at
R. 421. See Hotchpot.
In Louisiana, this return of property to least, (tres faciunt collegium). Dig. 50.
the mass of the succession is termed colla 16. 85. A eollegium which was conﬁrmed
tion, or, in French, rapport. Civil Code by special enactment, or by a senatzts con
of Louisiana, Art. 1305—l367. 4 Kmt’s sultum, or an imperial constitution, was
called eollegium liciturn, or legitim-um.
Com. 419, note.
COLLATION TO A BENEFICE. [L. Otherwise it was illegal, (illicitum). Dig.
Lat. collatio
In English ecclesi 47. 22. 3. 1. 2 Kent’s Com. 268, 269.
astical law. The conferring or bestowing See Tagl. Civ. Law, 567, 568, 570. As
of a beneﬁce by the bishop, where he has to the application of this word in English
himself the advowson, or right of patronage, law, see D3/er, 233 b, 267.
and which single act of collation etiects
COLLEGIUM AMMIRALITATIS. L.
all that is done in common cases by the Lat. The college or society of the admi
acts of presentation and institution. 2 ralty. See a description of this institution
Bl. Com. 22. Or, in other words, the pre in Loccenius de Jur. jllar. lib. 2, c. 2.
COLLIGENDUM BONA DEFUNCTI.
sentation and institution are one and the
same act, and taken together are called a Sec Ad colligendum.
collation. 1 Bl. Com. 391. 1 Wooddes.
COLLISION. [Lut. collisio, from colli
Lect. 193. The advowson, in such cases, dere, to dash together; Fr. abordage.] A
is termed an advowson collative. 2 Bl. dashing, or violently running together.
Usually applied to the running foul of ves
Com. 22.
COLLECTORES. L. Lat. In old Eng sels. Sometimes distinguished from alli
lish law. Collectors ; persons appointed to sion, (q. v.) J'aeobsen’s Sea Laws, 324.
make collections for another. In a writ of Strgkius de Collie. Nav. cited ibid. 3
rotcction in the Register, granted to the 11'ent’s Com. 230, 302, note. Abbott on
Tlospital of St. John of Jerusalem, they Skip. part 3, ch. 1.
are classed with procuratores, attornati and
COLLISTRIGIUM. L. Lat. Equasi
nuncii. Reg. Orig. 282 b.
collum stringens, binding the neck.] n old
COLLEGA. Lat. In the civil law. A English law. The pillory. Spelman. Cow
colleague; an associate; one having the ell, voc. Pillorg. Called in Saxon bals
same power with another, (qui sunt (jus fang or healqfang. In old Scotch, “the
dem potestatis). Dig. 50. 16. 173.
joggs.” Slcene de Verb. Sigmf. Mr. Bar
COLLEGATARIUS. Lat. In the civil rington translates the word, stretch-neck,
law. A co-legatee. Inst. 2. 20. 8.
and hence infers that the offender was ac
COLLEGE. [from Lat. eollegium, q. v.] tually suspended by the neck. Obs. Stat.
A collection, assemblage or company of 55, 211. But stringers does not signify
persons.

An association of persons, au

“to stretch,” but “to grasp or bind.” See

thorized by law, for the performance of Healqfang, Pillory.
some duty or oﬁiee, or the attainment of
COLLOBIUM. L. Lat. A hood or
some object, Whether literary, scientiﬁc, covering for the shoulders, formerly worn
political or ecclesiastical.
by se1jeants at law, (cucullus, aive super
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humerale, qua induunlur servientes ad le
gem.) Spelman.
COLLOCATION. Fr. In French law.
The arrangement or marshalling of the
creditors of an estate in the order in which
they are to be paid according to law.
Merlin, Repert.
COLLOQUIUM. L Lat. [from collo
qui, to speak together, to converse.] In

COL

pensum designata.) Or a country house;
with sufﬁcient land for the support of a
husbandman and his family. Spelman.
COLON US. Lat. [from colere, to cul
tivatc.] In old European law. A bus
bandman; an inferior tenant employed in

cultivating the lord’s land. A term of
Roman origin, corresponding with the
Saxon ceorl. 1 Spence’s Chancery, 51.
pleading. Conversation; discourse. Aterm SeeCOLOR.
Barringt.Lat.
Obs. Colour.
Stat. 302,
Aterm
note o the
applied to that part of the declaration in
actions of slander, where it is alleged that ancient rhetoricians, adopted at an early
the defendant spoke the words in a certain period into the language of pleading in
disrourse or conversation (in quodam collo actions at common law. Steph. Pl. 202.
quio,) which he had with others, or with Color a rhetoribus appellalur probabilis
the plaintilf in the presence of others, con alicujus rei causa, qua quod falsum aul
cerning thc plaintiff; and which is followed turpe est velamus. Colour is called by the
by an averment that the words were spo rhetoricians the probable cause of any
ken of and concerning the plaintiff. 2 thing, with which we disguise what is false
Chill. Pl. 633. Bronson, J. 2 Hill's (N. or base. Turneb. in nolis ad Quinctil.
Rep. 282, 284. The term colloquium cited Steph. Pl. Appendix, Note (49).
is also sometimes a plied to the whole of
In a general sense, mere appearance as
this averment. 1 hilt. Pl. 403. 1 Star distinguished from reality; the exterior or
kie on Slander, 383. Cooke on Defama prima facies of a thing; a false or assumed
tion, 92.
appearance; a cover, cloak, disguise or
COLLUSION. [Lat. collusio, from col pretext.It See Prima facie, Color oﬁicii.
ludere, to ‘play together.] A deceitful
COLORE. Lat. By color (of a sup
agreement or compact between two or

more persons, for the one party to bring
an action against the other for some evil
purpose, as to defraud a third party of his
right. Cowell. Reg. Orig. 179. Termes
de la Leg. An agreement between two or
more persons to defraud another by the

osed estate or right.)

Usually taken in a

ad sense. Towns. Pl. 24. See Colore
oﬂicii.
COLOR OFFICII. L. Lat. Colour of
oﬂice.

The mere semblance, shadow or

false appearance of oﬁicial authority/* The
dissembling face of the right of oﬁice.
forms of law, or to employ such forms as Termes de la Leg. The use of olﬁcial au
means of accomplishing some unlawful thority as a pretext or cover for the com
mission of some corrupt or vicious act.'*
object.
COLLYBISTA. Graeco-Lat. [Gr. n>X See Colore oﬂicii.
X|.<;3wri|;.] In the civil law.
A money
COLORABLE. See Colourable.
changer; a dealer in money, (argentarius,
COLORE OFFICII. L. Lat. [L. Fr.
rmmmularius, trapczita.) Sec Argenlarius. per colour de son oﬁce.] By color of oﬂice;
COLLYBULL Grzcco-Lat. [Gr. nih under pretence of official authority.‘* This
Ben] In the civil law. Exchange, (cam term is always taken in a bad sense (in
bium). Grotius de Jar. Bell. lib. 2, c. 12, malam partem,) and differs from the words
virtute oﬂicii, or ratione oﬁicii, which are
§ 3, par. 4.
COLNE. Sax. In Saxon and old Eng always taken in a good sense, (in bonam
lish law. An account or calculation. 1 parte-m); and where the office is the just
Reeves’ Hist. Eng. Law, 284, note. Other cause of the thing, and the thing is pursu
wise written cone. Bract. fol. 86 b. Spel ant to the oﬂice. See 2 Esp. N. P. C. 542,
man, voc. Cone el Keg. Cowell. See cited 9 East, 364. But eolore oﬂicii implies
that the thing is under pretence of olﬁce,
Cone if Keg.
COLOMBIER. Fr. In French law. but not duly, and the oﬂice is no more than
A dove-cot or pigeon-house. Gugot, Inst. a cloak to deceit, and the thing is grounded
upon vice, and the oﬂicc is as a shadow
Feod. ch. 21.
COLON IA, Colonica. L. Lat. [from thereto. Plowd. 64, arg. See Id. 68.
colonus, q. v.] In old European law. A Termes de la Leg.
COLOUR. [Lat. color, q. v.] In plead
portion of land assigned to a single colonus
for cultivation, as a task, (ad unius coloni ing. An apparent or prima facie right.
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“ To give colour” is to admit such a right. house, or dove-cot. Shep. Touch. 10.
Steph. Pl. 202, 208. Colour is of two Towns. Pl. 183.
kinds, implied and expressed.
COMANDER, Comaunder. L. Fr. To
Implied colour is that which is naturally commit or send. Comaundes a la prison ,'
inherent in the structure of all pleas in con committed to prison. Britt. c. 21.
fession and avoidance. Id. 206. That is,
COMBARONES. L. Lat. In old Eng
they all admit a right in the op osite party, lish law. Fellow barons; fellow citizens.
but at the same time avoid it.
See Con The citizens or freemen of the Cinquc ports
fession and avoidance.
being auciently called barons; the term
Express colour is deﬁned to be, “a combarones is used in this sense in a grant
feigned matter pleaded by the defendant of Henry III. to the barons of the port of
in an action of trespass, from which the Fevresham.

plaintiff seems to have a good cause or ac
tion, whereas he has in truth only an ap
pearance or colour of cause.” Bac. Abr.
Trespass, (T. 4). Or, in the words of the
author of the Termes de la Ley, it is
“feigned matter which the defendant or
tenant uses in his bar [plea,] when an ac
tion of trespass or an assise is brought
against him, in-which he gives the demand
ant or plaint-iii‘ a show at ﬁrst sight that he
hath good cause of action, where in

Cowell.

See Baron.

COMBAT. Eng. and Fr.

Lat. duel

lum, campus; L. Fr. battail, bataille.]
old English law.

In

The formal trial of a

doubtful cause or quarrel, by the swords or
batons of two champions.

Termes de la

Leg/. Cowell. Otherwise called trial by
battel. See Battel, Duellum.
COMBE.

[Sax. cumbe, L. Lat. comba.]

In old English law. A valley. Domesday.“
Cowell. Co. Litt. 4 b, 5 b.
COMBINATION. Union of persons or
truth it is no just cause, but only the things.
In patent law. Union of parts, as of
colour and face of a cause.” See this
subject further explained in Stephen on machines or machinery. See 2 M’ason‘s
Pleading, 206, et seq. Id. 225, (Am. R. 112. 1 Curtis’ R. 279. Curtis, J.
ed. 1824), et seq. 3 Reeves’ Hist. Eng. Id. 292.
COMBUSSOR. L. Lat. [from comburcre,
Law, 438.
COLOURABLE PLEADING.
The to burn.] In old English law. A burner;
practice of giving colour in pleading. 3 an incendiary. De combussoribus domorum.
Fleta, lib. 2, c. 52, § 9.
Reeves’ Hist. Eng. Law, 438.
COMBUSTIO. Lat. [from comburerc,
COLPARE. L. Lat. In old English
law.~ To lop or top, as trees; to cut off to burn.] In old English law. The punish
the boughs. Cowell. Colpatura ; a lop ment of burning, inﬂicted upon apostates
and others. Fleta, lib. 1, c. 37, § 2.
ping or topping of trees. Id.
COMBUSTIO DOMORUM. Lat. In
COLPER. L. Fr. To cut. LL. Gul.
old English law. The burning of houses;
Uonq. l. 13.
COLPICIUM. L. Lat. In old records. house-burning. A term formerly used to
Salvis colpiciis infra boscum prcdictam. denote the crime of arson. 1 Hale's P. C’.
The editor of Cowell (who is followed by 346, [566]. 4 Bl. Com. 373. Brad. fol.
Blount,) citing an old charter in which 146 b.

Fleta, lib. 1, c. 37.

these words occur, supposes that by col
COMBUSTIO PECUNI./E. L. Lat. In
piciis is meant samplars [saplings ?] or old En lish law. The burning [that is,
young poles. &o. This word undoubt melting? of money. The old way of trying
edly is the Latin form of the English cop mixed and corrupt money, by melting it
pice or copsc-wood; i. e. young wood, sub down upon payments into the exchequer.
jected to frequent cutting or lopprng Cowell.
In the time of King Henry II. the bishop
(colpatura), and probably the same with
of Salisbury being treasurer, considered
sylva cwdua, (q. v.)*
COLPINDACH. In old Scotch law. A that though the money did answer mmwro
young beast or cow, of the age of one or et pondere (in number and weight,) it might
two years; in later times called acowdach, be deﬁcient in value, because mixed with
or guoyach. Skcne says it is an Irish copper or brass. Therefore, (consilio rcgis,
word, and properly signiﬁes a foot-follower, et regia: simuletpublicreprovidere utilila.ti,)
(ane fut follower). De Verb. Srgmfl
a constitution was made, called the trial by
COLUMBARIUM. Lat. [from columba, combustion, the practice of which differed
a dove] In old English law. A dove in little or nothing from the present method
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Lowndes’ Essay upon under the Roman empire, and retained in

Coin, 5, cited in Cowell.

COME. L. Fr. As. Come de det; as
of duty, (ex debito). Mirr. e. 5,§ 1. Come
ceo que it ad, &c.; as that which he hath,
(170. See Sur cognizance, &c.
S0. Come Dieu lug aide ; so help him
God. The conclusion of the old coronation

oath of the English sovereigns. 1 Bl. Com.
236, note.

VVhercas. Rot. Part. 4 Hen. IV. 1 Rep.
Ch. Appendix.

To COME.

COM

In pleading and practice.

To appear in court; as a party does in an

the institutions of most of the early nations
of Europe, but chieﬂy remarkable for its
equal use in denoting the comic or count of
the Franks, the grave, graf, or graﬂ” of the
Germans, the countee of the Anglo-Normans,
the ealdorman, alderman, or shircrnan of the
Saxons, and ﬁnally, the earl of the English
and Scotch. 1 Bl. Com. 116, 398. Spel
man. Tcrmes de la Leg, voc. Countee.
Ersk. Inst. b. 1, tit. 4, § 1. See Count,
Countee, Alderman, Earl, Grave, Reece,
Schire-man.
* * The origin of this title has been traced
by§ elman to the household or court of
the oman emperors, who gave the name
of comites to their personal attendants, or
those who belonged to their following or
retinue, (comites vocabant quotquot e comi
tatu principals erant.) It came afterwards

action at law. A defendant in pleading is
said to “ come and defend.” Where a
party fails to appear, the language of the
record is, that he “comes not, but makes
default.”
To COME TO LAND. [Fr. venir a la
term] In old English law. To acquire to be used (with the Grzeeo-barb. xajmg) as
land; to obtain possession under a title. a title not only of honor, but of office, and
This, together with the still used term in, with no restriction as to grade in either;
(Fr. eins,) appears to be derived from the but its prevailing signiﬁcation was that of
old practice of giving livery of seisin, in chief, superintendent, or governor, (Gr. apxunu)
which the feotfee actually went in person to See God. 1. 32, as, [34,] 34, 36. Cod.
the land, and entered upon it."b “If he 12.10,11,12, 13,14. .Nov. 8, cc. 2, 3, 5.
come to the land (s’2'l vient a la terre,) by a Nov. 27. Thus, among other oﬁicers noticed

later title, yet the law will adjudge him in
(la leg lui adjugera cins) by force of the
elder title.” Litt. sect. 659, 660. See In.
COMEN. L. Fr. Common. La co
men leg; the common law. Thel. Dig.
lib. 11, c. 10, 11' 8, 21. Le comen banke;
the common bench. Id. {T 17. Comm
counsel. Yearb. M. 10 Edw. Ill. 67.
COMENT. L. Fr; Although; notwith
standing. Litt. sect. 15.
COMES AND DEFENDS. [L. Lat.
venit et de;fendii.] A phrase of great anti
quity in pleading, and hitherto always used
at the commencement of‘ a defendant’s
pleas and demurrers to the declaration; the

at length by Spelman, the comites provincia
rum were the rulers or governors of pro
vinces, who combined the authority of a
civil magistrate and judge, with the powers
of a military commander. From these, ac
cording to the same writer, were immedi

ately derived the comites of the lower ages.
And see Feud. Lib. 1,tit. 1. Lib. 2, tit. 10.
Among the Franks, Germans, and other
early nations, the term comes was appliedto
one who was selected by the kin from his
own attendants, (c comitatu suo,§ and sent
to govern some city or territory, and from
whom such territory, as well as the omce
itself, was called comitatus.

A prominent

word “comes” very appropriately and sig feature of this oﬂicer was his judicial char
niﬁcantly expressing his appearance, and acter. Spelman calls him expressly a judge,
“ deﬁrnda" his defence. “ And the said do
fendant comes and defends the wrong and
injury, when, &:c., and says that," &c.
Steplz. Pl. 62, 67, 71. (Am. ed. 1824.) 1
Burr. Pr. 163. In the recent revision of
the forms of pleadings in England, this
clause has been omitted. See Venit ct

Idqhuﬁt
COMES. Lat. [pll comites, from comitor,
to accompany, or follow ; L. Fr. comte.] A
companion, follower or attendant. An oﬁi
cial and honorary title of great antiquity,

(reges e comitatu suo miserunt judicem,—
munus comitis judiciariumfm't,) and refers
to the use of the word in this sense, among

the ancient Germans, as early as the time
of Tacitus. See Comte.
As to the introduction of this term into
England, it may be observed that the title

comes is found associated among the Anglo
Saxons, with some kind of territorial author

ity, at a period anterior to the division of
the kingdom into counties, but its use does

not appear to have been fully established
and very various application; originating until afterwards, when it was applied by
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the Latin interpreters, to the reeve, older
man, or chief magistrate of the shire, as de

noting the union in these oﬁicers of territo

COM

aforesaid. Mag. Cart. 9 Hen. IIL c.12.
See Comes.
An earldom. Bract. fol. 84. Still so
called in Latin, although. an earl has no ter
ritorial authority as formerly. Co. Litt.
83 b. 1 M. Raym. 13.
The county court, called among the Sax

rial jurisdiction with judicial authority. The
Danes introduced the corresponding title of
eorle, and the Normans that,of comte, or
countee ; but the former being adopted by
the Saxons, seems to have soon superseded ons scyre gemote; the mallum or placitum
the latter. Comites are mentioned in Mag of the early continental nations. Magrza
na Charta, (c. 14,) and by Bracton, as the Charla, c. 35. Crabb’-9 Hist. Eng. Law,
highest order of persons in the kingdom, 47, 146. Nullus comitatus teneatur nisi
whose title the last named author derives ole mense in mcnsem ; no county court shall
a comitatu sire a societale, and whom he be held unless from month to month.
otherwise calls consules, (a consulendo,) as Fleta, lib. 2, c. 52,§ 2. Ancientlya court
being the king’s advisers and associates in of great dignity, and called by Spelman
the government of the people. Bract. fol. ' forum plcbeiw justitiw ct theatrum comilivce
5 b. Id. fol. 34, 351 b. The deputy of potcstalis ; the tribunal of common justice,
the comes, (earl or count,) was called vice and the seat of the power of the county.
comes, which is still the Latin appellation of Spelman, vocc. Comites, Comitatus. 3 Bl.
sheriff, (the carl’s successor in the govern Com. 36.
ment of the shire,) as comes is of earl at
A train or body of companions, follow
the present day. 1 Bl. Com. 116. See ers, or attendants; literally, a following, or
Shcrrf.
attendance; a prince’s court or.household.
COM’IA. A contraction used for Com Spelman, ub. sup. In the Roman law, the
munia, (q. v.) Flela, lib. 4, c. 1, § 16.
rctinue of the governor of a province.
COMINALTIE. L. Fr. The common Adam’s Rom. Ant. 171.
alty or people. See Comminalty.
COMITES. [pl. of comes, q. v.] Com
COMITAS. Lat. Comity; courtesy; ci panions, attendants or followers; retainers
vility. Comitas inter comrnunitates; comity or adherents. 1 Bl. Com. 254. 1 Steph.
between communities or nations; comity of Com. 161. Spelman, voc. Comites. Es
nations. 2 Kent’sCom.457. That indulgence prit dcs Lois, liv. 30, c. 16.
or liberality by which the laws of one nation 1 Earls or counts. Magna Charla, c. 14.
are allowed to operate within the territories Bract. fol. 5 h. Fleta, lib. 1, c. 17, § 9.
of another. See Comitg/. The rule is, that Brownl. part. 2, 339. See Comes.
comitas is to be observed quatenus sine
COMITES PALEYS. L. Lat. Counts
prwjudicio indulgentium ﬁeri potest, (as far . or earls palatine; those who had the go
as can be done without prejudice to those vernment of a county palatine. Bract. fol.
who allow it). Kent, C. 4 Johns. Ck. R. 122 b. Other copies of Bracton have co
460, 477.
miles palentynes. See County palatine.
COMITATUS. Lat. In the Roman
COMITIA. Lat. [from wire, quasi co
law. The court (aula,) or household of the mire, to assemble] In the Roman law.
em eror.

Dig. 29. 1. 43.

General assemblies of the people, convened

n feudal law. ' The dignity, oﬁice or by the constitutional authority of some ma
ﬁef of a comes or count. Feud. Lib. 1, tit. gistrate, in order to enact or repeal any thing
14. Lib. 2, tit. 10.
by their suffrages. P. C3/clopwdia. .-lulus
COMITATUS. L. Lat. In old English Gellius, lVoct. Alt. xv. 27. Id. xiii. 15.
law. A county or shire. So called from Sigonius dc Ant. Jur. Civ. Rom. .i. 17.
the comes, or earl, who formerly had the Gruchius do Comit. Rom. lib. iii. They
government of it, as county is derived from were of three kinds; curiata, centuriala,
Fr. comte, count, denoting the same oﬁicer. and tribute. See infra.
1 Bl. Corn. 116, 398. 00. Li”. 168 a.
A name sometimes given to the English
Spelman, voc. Corniles. 1lIittemusjustici parliament. Bacon’s Works, ix. Index.
arios per unumguemquc comitatum 8emel
COMITIA CURIATA. Lat. Assem
in anno, qui cum militibus comitatuum blies of the people instituted by Romulus, in
capiant in comitatibus assisas prwdictus; which they voted in curiw, or parishes, of
we will send justices through every county which there were thirty. Sec Curizr. They
once a year, who, with the knights of the were assemblies of the patrician order, or
shires, shall take in the counties the assises at least they were so constituted that that
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order must have possessed a great prepon another. Story, Conﬂ. Laws, § 38. See
derance in them. But see Taylor’s Civ. 20 Johns. R. 263, Platt-, J.
Law, 183. They were also termed comitia
COMMANDERY, Commandry. [Lat.
calata. Aulus Gellius, lVoct. Att. xv. 27. prwceptoria.] In English law. An estab
1 Kent’s Com. 518, 519, note.
lishment belonging to the priory of St. John
COMITIA CENTURIATA. Lat. Co of Jerusalem, consisting usually of a manor,
mitia of centuries. Assemblies of the peo or chief messuage, with lands and tenements
ple, instituted by Servius Tullius, in which appertaining thereto, under the government I
they gave their votes in centuries. These of an oﬂicer called a commander, who re
comitia embraced all the orders of the state, ceived a part of the income thence arising
though the patrieians and men of property for his own use, and accounted for the rest.
generally exercised a. controlling influence Cowell. Temes de la Leg/. P. Cyclopwdia.
in them. Aulus Gelliua, 1Voct. Att. xv. 27. Encg/cl. Americ.
1 Kent’s Com. 519, and note. Tag/lor’s
COMMANDITE or SOCIETE EN
Civ. Law, 183. Federalist, No. 34. They COMMANDITE. Fr.
[Ital. accoman
were held for the election of magistrates, dita ; from Lat. commendare, to deposit or
the making of laws, and the trial of offences entrust.] In French law. A special or
against the state, and were the most impor limited partnership, where the contract is
between one or more persons who are gen
tant of the three kinds of comitia.
COMITIA TRIBUTA. Lat. Comitia eral partners, and jointly and severally re
of tribes. Assemblies of the Roman peo sponsible, and one or more other persons
ple, established B. C. 491, in which they who merely furnish a particular fund or
voted according to tribes. From the cir capital stock, and thence are called com
cumstance that neither birth nor fortune mandataire, or commendataires, or partners
gave any advantage in these comitia as in en commandité; the business being carried
the others, all the people meeting on an on under the social name or ﬁrm of the
equality, and voting per capita, they have general partners only, composed of the
been considered as assemblies of the plebei names of the general or complementary
ans only. 1 Kent’s Com. 519, and note. artners, the partners in commandité being
Aulus Gellius, ]\"oct. Att. xv. 27. Fede iable to losses only to the extent of the
ralist, No. 34. Taylor’: Civ. Law, 200.
funds or capital furnished by them. Story
COMITIA CALATA. Lat. [from O. on Partn. § 78.
Wordsworth on Joint
Lat. calare, to call or convoke.] Cmnitia Stock Companies, 2. 3 Kent’: Com. 34.
convened for certain religious purposes, and This kind of partnership has been introduced
at which testaments were usually made. into American law, and is authorized by
Aul. Gell.Noct. Att. xv. 27. The tenn is statute in several of the states. Id. 35. See
usually applied to the comitia curiata, but Troubat on the Law of Commandatary and
Gellius applies it to the comitia centuriata Limited Partnership, chap. 3, 4.
also; the only distinction being that the
COMMANDITAIRES.
Fr. Special
former were called bya lictor, the latter by partners; partners en commandité. See
a cornicen, or trumpeter. Id. ibid.
Commandité.
COMITISSA. L. Lat. [from comes, an
COMMANDMENT.
Fr. commande
earl.] In old En lish law. A countess; ment ; L. Lat. prwccptum.] In practice.
an earl’s wife. 1%nvns. Pl. 149. Bract. An act of authority, as of a magistrate or
fol. 93 b, 219.

judge, in committing a person to prison."‘

COMITIVA. L. Lat.
from comes, q.
v.] In old English law. T e dignity and
oﬁice of a comes, (count or earl); the same
with what was afterwards called comitatus.
Spelman.

Cowcll.
In criminal law. The act or oﬁ'encc of
one who commands another to transgress
the law, or do any thing contrary to law,
as theft, murder, or the like. Bract. fol.
138, 139. Termes de la Leg/. Stat. Westm.
1, c. 14. Particularly applied to the act
of an accessary before the fact, in inciting,
procuring, setting on, or stirring up an
other to do the fact or act. 2 Inst. 182.
COMMARCIIIO. L. Lat. Aboundary
or border ; a common boundary. See Mar
chiare.

Used in the Register, in the sense of co
mitatus, a train, suite, following, attend

ance, or household. Reg. Orig. 23, 24.
COMITY. [Lat. comitaa, q. v.] Cour
tesy. Comity of nations is the most ap
propriate phrase to express the true foun

dation and extent of the obligation of the
laws of one nation within the territories of

1

COM
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COMMENDATIO. Lat. [from com
COMMEATUS. Lat. Provisions. The
mcndare, to _commend.] In the eivillaw.
Haabet, 2 Rob. Adm. R. 182.
COMMENDA. L. Lat. [i. e. ecclesia Commendation ; raise or recommendation.
commendata, vel custodia ecclesiw alicui Simplex tommcndiitio non ohligat. Mere
comm2'ssa; a church commended, or the commendation [of an article] does not
care of a church committed to any one.] bind [the seller; does not amount to a
In English ecclesiastical law. A living or warranty]. 2 Kent’s Com. 485. E8 qlllf»,
. beneﬁce commended by the crown to the commendandi causa, ilrvcnditionibus diurn
care of a clerk, to hold till a pro cr pastor tur, si palum apparcant, vcnditorem non ob
is provided for it; otherwise cal ed a com ligant. Things which are said, on sales,
menda retinere. 1 Bl. Com. 393. VVhen in the way of commendation, if [the quali
a clerk is promoted to a bishopric, all his ties of the thing sold appear openly, do
iy. 18. 1. 43. pr.
other preferments are void the instant he not bind the seller.
COMMENDATUS. L. Lat. [from com
is consecrated. But he is sometimes al
lowed, by favor of the crown, to retain or mendare, q. v.] In feudal law. One who
hold them in commendam, as it is termed, entrusts himself to the protection of an
from which these livings have obtained the other. Spelman. Aperson who, by volun
name of commendam. Id. ibid. 3 Stcpb. tary homage, put himself under the pro
Com. 87. Terms de la Lcy. Cowell. tection of a superior lord. Co-well, voc.
By the statute, 6 & 7 \Vill. IV. c. 77, s. Commendati. His obligation in such case
1 8, no commendam can in future be granted.

COMMENDA. Lat. [Fr. commandc ,‘
from commendare, to deposit, to lend or en
trust.] In mercantilelaw. An association in
which capital was entrusted to individuals.
Troubat on Command. d‘ Lim. Part. ch.
3, 27.
COMMENDAM. See Commenda.

was to faith and obedience, (ﬁde ct obse
quio,) but without oath, or any tenure.
Spelman. Domesday, cited ibid.
COMMERCE. [Lat. commercium, from
con, together, and mercari, to trade, from

mere, merchandise] In a strict sense,
traﬁic in merchandise.
In a general sense, an interchange or
The limited partnership (or Socicté en mutual change of goods, wares, produc
commandité) of the French law has been tions or property of any kind, between
introduced into the Code of Louisiana un nations or individuals, either by barter, or

der the title of partnership in commendam. by purchase and sale.
Civ. Code of Louis. Art. 2810. 3 Kent's
Com. 34, 35.
COMMENDARE. Lat. In the civil
law. To commend; to recommend a per
son. Si petieris a me uti te alicui com
mendarem, et ea: commendaticias tibi mi
sero litcras; if you should ask of me to
recommend you to a person, and I should

Webster.

Opinion

of Daniel, J. 7 Ho-ward's R. 501. Com
merce is made by Webster and others, the
synonyme of trade, and divided into foreign
and inland.

A distinction, however, is fre

quently made between commerce and lrade,
properly so called; the former term being
used to denote intercourse with foreign na
tions; the latter, intercourse between citi
give you a letter of recommendation. Dig. zens or subjects of the same nation.
Wharlon’s Ler. Holthouse.
41. 1. 65. pr. See Id. 47. 2. 64. 4.
To commend or praise a thing, as an
Intercourse between nations; intercourse
article oifered for sale. Quad venditur at with foreign nations, including navigation.
commcndet dicit; what a seller says in or So deﬁned, in construing the Constitution
der to commend. Dig. 4. 3. 37. See Id. of the United States, Art. I. Sect. VIII.
Marshall, C. J. 9 IVhea!on’s R. 1, 189'.
18. 1. 43. pr.
To deposit; to lend; to entrust a thing. McLean, J. 7 Howard’s R. 401. VVayne,
Dig. 50. 16. 186. Id. 16. 3. 34-.
J. Id. 436. Grier, J. Id. 462. The term
COMMENDARE. L. Lat. In old Euro seems, almost at vi termini, to im ort in
edcral
pean and feudal law. To commend, com tercourse by means of shipping.
mit or entrust one’s self to the protection of isl, No.11. 3 Kent’: Com. 1—21. See
another, (called amon the Saxons mun Commercial law.
COMMERCIA BELLI. Lat. In inter
deburde, or mundbg/rd.
Spelman. Cow
ell, voc. Mundeburde. Mr. Spence traces national law. Communications or conven
this practice to the Roman law. 1 Spencds tions of war. Compacts or arrangements
entered into between hostile powers or con
Chancery, 29.
COMMENDATI. See Commendatus. tending armies, by which a peaceful inter
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course is, for the time, established between
them; as for the purpose of burying the
dead, exchanging prisoners, and the like.
Gmtimr, dc Jur. Bell. lib. 2, c. 19, §3.
Id. lib. 3,c. 21, § 1. A truce is also acou
vention of this kind. Id. ibid. 1 Kenfs
Corn. 159. Sir \Vm. Scott, The Daifjie,
3 Rob. Adm. R. 140. This phrase is taken

COM

tical law. A title formerly applied to an
oﬂicer who exercised spiritual jurisdiction
in distant places of the bishop’s diocese;
being specially ordained for the purpose of
supplying the bishop’s jurisdiction and
oﬁice in the outplaces of his diocese, or

else in such places as were peculiar to the

bishop, and exempted from the jurisdic
Termes de la Leg/.
Grot. de J. B. lib. 2, c. 19,§ 3, citing Cowell. Lyndewode Provinc. cap. 1.
Phito in Flacc. p. 974 A.
COMMISSION. [Lat. commissio, from

from Grotius, who borrowed it from Philo. tion of the archdeacon.

\\'ar contracts.

Contracts or conven

tions made between the subjects of two
powers at war with each other; such as
ransom bills, contracts made by prisoners
of war for subsistence, and the like. 1
Kent’: Corn. 104, 105, 169.

committere, to commit

or entrust.]

In

practice. A warrant or authority in writ
mg and under seal, sometimes in the form
of letters patent, empowering those to
whom it is directed, to perform certain
acts, or to exercise a certain jurisdiction."‘
Termes de la Lay. It is for the most part
the same as the delegatio of the civilians.
Cowelt. See old forms of commissions,
Reg. Orig. 64, 88, 128, 138. Reg. Jud.
Appendix, 19. In England, the judges of
the superior courts sit upon their circuits,

COMMERCIAL LAW’. The law by
which the commerce of nations is regula
ted. The word commercial here so far im
plies intercourse by sea, or by means of
shipping, as to be constantly used almost
as the synonyme of maritime. 3 Kent's
Com. 1-21. See Maritime law.
by virtue of commissions. 1 Tidd’s Pr.
COMMERCIUM. Lat. In the civil 41. And justices of the peace are always
law. Commerce, trade or traﬂic; dealing appointed by commission. See infra.
between one person and another, in the
The individuals themselves, who act by
way of purchase and sale; a contract. virtue of such an authority.*
Dig. 49. 15. 6. Feud. Lib. 2, tit. 52.
A writ issued out of some court under
Commercium jure gentium commune ease its seal, authorizing the persons named in
debet, et non in monopolium ct privatum it to perform certain speciﬁed duties, as to
paucorum quwstum convertcndum; com take the testimony of witnesses, &c.* See
merce, by the law of nations, ought to be Commission to take testimony.
common, and not converted into monopoly
The order or instruction under which
and to the private gain of a few. 3 Inst. one person tratﬁcs, negotiates or acts for
181, in marg.
another.

The right or power of purchase and

The compensation allowed an agent for

sale; power over a subject of sale. Inst.
3. 20. 2. Ease in commercio ,' to be a sub
ject of dealing, contract or acquisition. Id.
COMMESSALIS. L. Lat. In old Eng
lish law. A table-companion; a mess

his services. Story on Agency, § 326.
To COMMISSION. To authorize or
empower by virtue of a written warrant,
authority or commission; to appoint with
such authority.‘ The emphatic word in
the old commissions is constituimus, we

mate.

Fleta, lib. 4, c. 8, § 8.

L. Fr. have constituted,) or a.m'_r/navimus, iwe
Stat. Westm. have assigned). Bract. fol. 109, 110. Reg.

COMMINALTY, Comminaltie.

The commonalty or people.
1, pr.

Conﬁrm. Chart. cc. 6, 7.

2 Inst. Orig. 64, 88, 128.

530.

Reg. Jud. Appendix,

19.

COMMISSION OF ASSIZE. In Eng
COMMINATORIUM. L. Lat. [from
comminari, to threaten.] In old practice. lish law. One of the ﬁve several authori
A clause sometimes added at the end of
Writs, admonishing the sheritf to be faith
ful in executing them. Brant. fol. 398.
COMMISE. Fr. In old French law.
Forfeiture; the forfeiture of a ﬁef; the
penalty attached to the ingratitude of a
vassal. Guyot, Inst. Food. c. 12.
COMMISSARY. [L. Lat. commissarius,
ojicialis foraneua] In English ecclesias

ties, by virtuc of which, until recently, the

judges of the superior courts sat upon their
circuits. 3 Bl. Com. 58. It was a com
mission directed to the justices and ser
jeants therein named, to talre (together
with their associates) aasizes in the several
counties; that is, to take the verdict of a
peculiar species of jury called an assise,

and summoned for the trial of landed dis

COM
putes. Id. 59.
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1 Tidd’s Pr. 41. 2 Reeves’ commissions by virtue of which the judges
Hist. Eng. Law, 426. See Assise. The of the superior courts si_t upon their circuits.
recent abolition of assises and other real It is a consequence of the Bmcient] com
actions in England, has thrown this com mission of assise (supra); eing annexed
mission out of force; and it is accordingly to the otlices of the justices by the statute
omitted by Mr. Stephen in enumeratingthe of \Vestminster, 2, c. 80, and it empowers
commissions of the judges. 3 Steph. Com. them to try all questions of fact issuing out
424, note
of the courts of Westminster, that are then
COMMISSION OF BANKRUPT. A ripe for trial by jury. 3 Bl. Com. 58, 59.
commission or authority formerly granted 3 Staph. Corn. 424.
by the Lord Chancellor, in cases of bank
COMMISSION OF THE PEACE. In
ruptcy, to such persons, (usually ﬁve,) as English law. A commission from the
he should think proper, (who were thence crown, appointing certain persons therein
styled commissioners of bankrupt,) author named, Jointly and several y to keep the
izing them to proceed according to the peace, &c. Justices of the peace are al
statute against bankrupts. Instead of a ways appointed by special commission
commission, a ﬁat now issues by virtue of under the great seal, the form of which was
1 & 2 \Vill. IV. c. 56, § 12 ; the commis settled by all the judges, A. D. 1590, and
sioners constituting a permanent court. 2 continues with little alteration to this day.
Steph. Com. 199. See Commissioners of 1 Bl. Com. 351. 3 Steph. Com. 89, 40.
bankrupt.
.
COMMISSION OF
REBELLION,
COMMISSION TO EXAMINE INIT (sometimes called a writ of rebellion.) In
NESSES. In practice. A commission equity practice. A process formerly used
issued out of, and under the seal of the in the court of chancery in England, being
court in which an action is pending, to ob one in the series of what was called process
tain the testimony of persons not residin of contempt. Where a defendant was in
within the jurisdiction of the court, an contempt, the order of this process was, 1.
whose ersonal attendance cannot be com attachment; 2. attachment with proclama
pelled y subpama. It is directed to one tions; 3. commission of rebellion; 4. send
or more individuals residing at the same ing a sergeant-at-arms; and 5. sequestra
place with the witnesses, authorizing them tion. 3 Bl. Com. 443, 444. See Contempt.
to take their testimony in writing and re The commission of rebellion issued on the
turn it under seal, and in accordance with attachment with proclamations being re
certain prescribed formalities, to the court turned non est inventus, and was directed to
which issued it. 2 Tidd’s Pr. 810, 811. four commissioners, authorizing them to
In England, a commission is also some attach the party as a rebel and eontemner
times issued to take the testimony of wit of the laws, (tanquam rebcllis ct legis nostra
nesscs within the jurisdiction of the court, contemptor,) wherever he might be found in
as where a witness is going abroad, &c. the kingdom, and bring, or cause him to be
Id. ibid.
brought before the court on a day assigned.
COMMISSION OF LUNACY, (other Id. ibid. Termes de la Leg. Reg. Jud.
wise called a commission DE LUNATICO Appendix, 47. This process has, by order
INQUIRENDO.) In equity practice. A of 26th August, 1841, r. 6, been dispensed
commission issuing out of chancery, author with. 4 Stepk. Com. 20, note
izing certain persons to inquire whether a
COMMISSION OF REVIEW. In Eng
person represented to be a lunatic, be so lish ecclesiastical law. A commission for
or not; in order that, if he or she be found merly sometimes grauted in extraordinary
a lunatic, their person or estate may be cases, to revise the sentence of the court of
roperly
carecommission,
of. 1 Bl. Reg.
Com. Jud.
305. delegates. 3 Bl. Com. 67. Now out of
ISee
old taken
form of
use, the privy council being substituted for
Appendix, 19. This is usually done by the court of delegates, as the great court of
committing the care of it to some suitable appeal in all ecclesiastical causes. Stat.
persons, called the lunatic’s committee. 1 2 &3 Will. IV. c. 92. 3 dz 4 Will. IV.
Bl. Com. ub. sup. 2 Staph. Com. 531. c. 41, s. 3. 6 & 7 Vict. c. 38. 3 Steplz.
Stock on Non Compote: Menfis, 86-128. Com. 432.
[2] N. K Rev. St. [52k 1 Id. 813.
COMMISSION OF SEQUESTRA
COMMISSION OF ISI PRIUS. In TION. See Sequestration.
English law. One of the ﬁve [now four]
COMMISSION OF SEWERS. In Eng
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lish law. A commission under the great
COMMISSOR. L. Lat. Hfrom commit
seal, constituting the persons to whom it is tere, q. v.] In old English aw. A com
directed a court of special jurisdiction mitter; one who committed or entrusted
under the name of commissioners of sewers, land to another to hold during his pleasure.
'(q. v.) 3 Bl. Com. 73.
Fleta, lib. 5, c. 5, § 18.
COMMISSION DAY. In English prac
COMMISSORIA LEX. See Lea: com
tice. The opening day of the assizes. mwsor1a.
Wharton’: Lez.
COMMIT. [Lat committcre ; L. Fr.
COMMISSIONER. [L. Lat. commission comauna'er.] In practice. To send a per
arius._| A person holding a commission son to rison for any crime or contempt.‘Ii

for the discharge of certain duties, as the
execution of a public oﬂice.’* Oowell. See
Commission.

A person holding a commis

4 Bl. 80m. 295, 300.
481.

1 Titld’-8 Pr. 479,

To deliver a defendant to the custody of

sion to take aﬂidavits or depositions and the sheriff or marshal, on his surrender by
the acknowledgments of deeds, is frequently his bail. 1 Tidd’s Pr. 285, 287.
simply termed a commissioner.
COMMITMENT. In practice. The
A erson to whom a commission is di sending or committing a person to prison
rected: authorizing the performance of cer or gaol, by warrant or order, either for a
tain speciﬁc acts, as the examination of wit crime, contempt, or contumacy."‘ 4 Bl.
nesses.‘ Jacob.
Cbm.296,300. 3 Supa Chm.364,36Z
COMMISSIONERS OF SEWERS. In
The delivery of a defendant to the cus

English law. Commissioners appointed tody of a sheritf or marshal, on his surren
under the great seal, and constituting a der b his bail. 1 Tidd’s Pr. 286, 289.
court of s' ecial jurisdiction; which is to See ommittitur.
overlook t e repairs of the banks and walls
A part of the process of charging a. de
of the sea-coast and ‘navigable rivers, or, fendant in execution. Id. 364, 365.
The warrant or order by which a party
with consent of a certain pro ortion of the
owners and occupiers, to maﬁe new ones;

is committed.‘

and to cleanse such rivers, and the streams
communicating therewith. Stat. 3 dz 4
Will. IV. c. 22, s. 10. 3 Steph. Com. 442,
and note
C'rabb’8 Hist. Eng. Law, 469.
The word sewer is used in this phrase in the
sense of a trench, ditch or channel for

timus.

Sometimes termed a mit

See United States Dig/est, Com

mitment.
COMMYITEE.

In practice.

One or

more individuals to whom the consideration
or management of any matter is committed
or referred by some court, or by consent of

draining marshy lands, and carrying water parties to whom it belongs.‘

Tcrmes de

la Leg. Cowell. The committee of a luna
tic, idiot, dzc. is the person to whom the
care and custody of the person or estate of
such lunatic is committed by the court of
move obstructions and regulate the ﬂow of chancery. 1 Bl. Com. 305.
water in creeks and rivers.‘ Sec 7 Pick.
COMMI'I'I‘ERE. Lat. In old English
law. To commit; to entrust or put in
R. 207.
COMMISSIONERS OF BANKRUPT. charge. Terra committetur duobus legalibus
In English law. Commissioners appointed et discretie hominibus; the land shall be
under the great seal, and whose duties are, committed to two lawful and discreet men.
to take proof of the petitioning creditor's Mag. Cart. Joh. c. 4.

into the sea, as well as in that of a natural
watcr-course. See Sewer. I
\
Commissioners of sewers have sometimes
been appointed in the United States, to re

debt, the tradin

and act of bankruptcy, to

To commit, or be guilty of.

Committit

examine the ban rupt in all matters relating jurator perjurium, quando, &c. the juror
to his trade and eliects, assign his property commits perjury, when, &c. Fleta, lib. 5,

to assignecs, and to perform various other

c2a§a

To send to; to send to prison or into
important duties connected with bankrupt
cy matters. 1 Bl. Com. 480——486. Eden‘s custody. See Committitur.
Bankrupt Law, 79, and passim.
COMMITTITUR. Lat. (He is com

These commissioners now compose per

mitted—from committere, to commit.)

In

mancnt courts of bankruptcy. Stat. 1 & 2 practice. An order or minute, setting forth
Will. IV. c. 56 ; 5 & 6 Will. IV. c. 29, that the person named in it is committed to

s. 21; 5 dz 6 Wet. c. 122.
199, 200.

3 Id. 425, 426.

2 Steph. Com. the custody of the sheriff. Most commonly
used on the surrender of a defendant by
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his bail, in which cases it is a minute of the
COMMODUM. Lat. Advantage,beneﬁt
render and commitment. 1 Tidd‘s Pr. or proﬁt. Commodum ex injuria ma ncmo
285. 10 East, 47.
ll&l)tl’t dtbtl. No man ou ht to have ad

COMMITTITUR PIECE.

In English

practice. An instrument in the form of a
bail-piece, by which a defendant already in
custody is charged in execution, at the suit
of the same or another plaintiff. 1 Tidd’s

vantage [to derive beneﬁt

from his own

wrong.

No man shall

Jenlc. Cent. 161.

takeabeneﬁt of his own wrong.

Finch’s

Law, b. 1, c. 3, num. 62. [In no doit prise
' avantugo de son tort demcsnc. 2 And. 38,
Pr. 363, 364.
40. See Nemo ex 5110 (l0lltl0, dzc.
COMMIXTIO. Lat. [from commisceri,
[Jujus est wmmadum, ejus debut me in
to mix together.] In the civil law. Com t0lIll1l0Ill1IIL _\Vhose the advantage is, his
mixture or commixtion; a mixing together ought the disadvantage to be. He who has
of things solid or dry, (as confusio is of lthe beneﬁt of a thing, ought also to be sub
things liquid,) which belong to different ject to the disadvantage of it. 1 .Kames'
owners. Inst. 2. 1. 28. 27. 1 JUackeldeg/’s Equity, 289. This maxim is more fre
Civ. Law, 285, § 270. One of the modes quently expressed in the hexameter line,
of acquiring property in goods. See Con
Qni scutit commodum, sentire debet et onus.
fuszo.

COMMODARE. Lat. In the civil law.
Sccundum naturam est commoda cujnsque
to loan or lend; to give a thin to another rei cum scqui qucm scqucntnr incommoda.
to be used. Inst. 3. 14. [15 . 2. Dig. It is according to nature, that the advan
tages of a thing should follow him who is
13. 6.
COMMODATE. In Scotch law. A to be subject to its disadvantages. Dig.
gratuitous loan for use. Ersk. Inst. b. 3, 50. 17. 10. This maxim of the civil law
tit. 1, § 20. Closely formed from the Lat embodies the converse of the preceding,
and is applied by Bracton in the following
commodatum, (q.
COMMODATOR. Lat. [from commo passage: Ipsum xcqui debent commoda
dare, to lend.] In the civil law. A, or the quem sequuntur incommoda, et commodum
lender, as distinguished from him to whom qjus esse debt-bit cujus est periculum; the
a thing is loaned, (cui commodata res est.) advantages [attending a sale before delivery]
ought to attach to him who is subject to

Inst. 4. 1. I6.

COMMODATUM. Lat. [from commo the disadvantages; and the beneﬁt [arising
darc, to lend.] In the civil law. A thing‘ from an accidental increase of value during
loaned, (res commodata). Dig. 13. 6. 1. 1. that interval|] ought to be his who takes
Bract. fol. 99 b.
the risk [of oss during the same interval]
The contract by, or upon which a thing B1-act. fol. 62. Fleta, lib. 2, c. 58, § 8.
COMMON. [Lat. communia] Bracton
is loaned ; a loan for use without pay. A
bailment of a thing, or of goods, to be distinguishes between common and public.
used by the bailee for his own beneﬁt, (ad Publica ita accipiuntur qua: sunt01nm'um
commodum,) temporarily, or for a certain populorum, i. qua: spectant ad usum homi
time, without reward, (nulla mercede ac num tantum. Communia oero dici po
cepta vel c0nstituta,) and then to be identi terunt aliguando quw sunt omnium ani
cally returned to the lendcr.* Inst. 3. 15. mantium. Public things are understood

['14.] 2. Dig. 13. 6. Bract. fol. 99 b. to mean those which belong to all people,
leta, lib. 2, c. 56,§ 6. 2 Kent's Com. that is, with reference to the use of men
573, 574. Story on Bailment, § 6. Called only. Common things may be deﬁned to
in Scotch law, commodatc; a term which be those which belong to all living crea
Mr. Justice Story regrets has not been in
troduced into the English law of bailment.
Ersk. Inst. b. 3, tit. 1, § 20. 1 Bell's Com.
[197,] 295. Story on Bailm. § 221.
COMMODATI ACTIO. Lat. In the
civil law. An action of loan; an action
for a thing lent. An action given for the
recovery of a thing loaned, (commodatum)
and not returned to the lender.
I5. 2.
23.

Id. 4. 1. 16.

.Di_q.13. 6.

tures. Bract. fol. 8.
COMMON.

[L.

But see 6 Illod. 256.
Fr.

comon,

comen,

comun ,' L. Lat. communia, q. v.] A proﬁt
which a man hath in the land of another;

as to feed his beasts, to catch ﬁsh, to dig
turf, to cut wood, or the like. 2 Bl. Com.

32.

2 Steph. Com. 3.-—-A right or privi

lege which one or more persons claim, to
Inst. 3. ta ‘e or use some part of that which another
Cod. 4.

man’s lands, waters, woods, &c. naturally

;pr-oducc, without having an absolute _pro

COM
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perty in such lands, waters, woods, &c.

1 to the land or water itself of which the use

C'rabI/.9 Real Prop. 257, 258, § 268.
A privilege which a man may enjoy, of
taking a proﬁt, in common with many, in
the land of another, as to feed his beasts,
&c. Roacoe’s Real Act. 366.——A right of
-taking a proﬁt in the land of another, in
common either with the owner or with
other persons.“r The radical meaning of
the term common, in all its applications, is
—something enjoyed by more than one
person; properly, by many together. 00.
Litt. 122 a. Savage, C. J. 10 PVendell’s
R. 639, 647.

Fleta calls it a servitude.

Fleta, lib. 4, c. 18, § 3.

Common, in English law, is an incor
poreal right which lies in grant, originally
commencing on some agreement between
lords and tenants, which by time has been
formed into prescription, and continues

good, although there be no deed or instru

COM

is common to this or that town, 6:0. And
hence, no doubt, the popular meaning of
common, as a waste or unenclosed ground;
that having been the kind of ground origi
nally subject to the right. 2 Steph. Com.
4. See 10 Mod. 185.
COMMON OF PASTURE. [L. Lat.
communia pasturw; L. Fr. commune de

pasture] The right of feeding one’s beasts
on another’s land, in common with the
owner, or with other persons."r 2 Bl.
Com. 32. 2 Sleph. Com. 4. Savage, C.
J. 10 Wendell’s R. 647. Called, in Scotch
law, “common pasturage.” Bell’s Diet.
It is of four sorts, appendant, appurtenant,
because of vicinage, and in gross. 2 Bl.
Com. 32. Co. Litt. 122 a.
COMMON APPENDANT. [L. Lat.
communia perlinena] A right annexed to
the possession of arable land, by which the
owner is entitled to feed his beasts on the
lands of another, usually of the owner of
the manor of which the lands entitled to
common are a part. Savage, C. J. 10
Wendelfs R. 648. 2 Bl. Com. 33. Co.
Litt. 122 a. 1 Crabb’s Real Prop. 258,

ment to prove the ori 'nal contract. 4 Co.
37. 1 Urabb’s Real mp. 258, § 268. It
is chieﬂy of four sorts; common of pasture,
ofpiacarg/,of turbary, and of estovers, (qq. v.)
“The ancient books,” it has been said,
“ are more explicit on rights of common
than the modern; probably on account of § 269. This kind of common arises from
the great increase of inclosures.” De Grey, the connexion of tenure, and is of common
C. J. 2 W. Bl. 818.
right; it must have existed from time im
Common is little known or used in this memorial and cannot now be created ; it is
country, and probably does not exist in regularly appendant to arable land only,
any of the northern or western parts of the and can be claimed for no beasts but such
United States which have been settled as are commonable, that is, beasts of the
since the revolution. 3 Kent’s Com. 404. plough, such as horses or oxen, or such as
But see the Constitution of Illinois, (1818,) manure the round, askine or sheep. 2 Bl.
art. 8, sect. 8. The term, however, is fre Com. 33.
0. Litt. 122 a. 4 Co. 37. 1
quently used to denote a space or tract of Crabb’-9 Real Prop. 258-264, §§ 268—
ground in a town or other municipal dis 276. Roscoe’s Real Act. 367. 3 Kent’:
trict, set apart for the public use of the

Com. 404.

Savage, C. J. 10 Wcndelfs

inhabitants. 2 Hilliard’s Real Prop. 77. R. 648.
See United States Digest, Common.
COMMON APPURTENANT. A right
As to the etymology of the word, the of feeding one’s beasts on the land of
Lat. communia is derived by Bracton from another, [in common with the owner or with
cum, with, and mm, together, or by trans others,] which is founded on a grant, or a
sition, from um, and cam, the word alio prescription which supposes a grant. 1

(another) or aliis (others% being understood. C'rabb’s Real Prop. 264,§ 277. This kind
B-ract. fol. 208, 222. Vhatever may be of common arises from no connexion of
said of the correctness of this derivation, it tenure, and is against common right; it
serves to show with great force the original may commence by grant within time of
meaning of the term, as deriving its name memory, or, in other words, may be created
from the community of interest which arises at the present day; it may be claimed as
between the claimant of the ri ht and the annexed to any kind of land, and may be
owner of the soil, or between t e claimant claimed for beasts not commonable, as well
and other commoners entitled to the same as those that are. 2 Bl. Com. 33. Co.
right. 2 Steph. Com. 3. Lord Coke says Litt. 121 b, 122 a. 4 00. 37, as. Cro.
it is so called because it is common to many. Car. 482. 1 C'rabb’s Real Prop. 254—
Co. Litt. 122 a. Cowcll applies the term 268,
277—283. Roscoe’: Real Act.
Von. I.
21
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368. 3 Kent’s Corn. 404. Savage, C. J. mon without number; that is, without limit
10 Wendelfs R. 648. See 25 Penn. St. as to the number of cattle which may be
turned on; otherwise called, common with
E. 161.
COMMON BECAUSE OF VICINAGE, out stint. Bract. fol. 53 b, 222 b. 2 Steph.
or NEIGHBORHOOD
L. Fr. comon Com. 6, 7. 2 Bl. Com. 34. 3 Id. 238,
pur cause de vicinage ; L.
t. communia 239. 2 Wils. 274. 2 Wooddes. Lect. 49.

0): causa vicinitatis,] Is where the in
habitants of two townships which lie con
tiguous to each other have usually inter

It has been denied in some of the cases -

in England, that this kind of common can
now exist. Willes, 232. 1 Saund. 346.

eommoned with one another, the beasts of The better opinion seems, however, to be,

the one straying mutually into the other’s
ﬁelds, without any molestation from either.
This is, indeed, only ‘a permissive right,
intended to excuse what, in strietness, is a
trespass in both, and to prevent a mul

that it may exist as aspecies of common in
gross, if granted to an individual, but that
a corporation cannot prescribe for it. This
is the opinion of Mr. Crabb and Mr.
Stephen.

tiplicity of suits, and therefore either town § 287.

1 Crabb’s Real Prop. 269, 270,

2 Steph. Com. 7, and note (b).
ship may enclose and bar out the other, Dr. Wooddesson remarks upon the phrase
though they have intercommoned time out common without stint, as loosely used by
of mind. 2 Bl. Com. 33. Co. I/itt. 122 a. Blackstone. 2 Bl. Com. 34. 2 Wooddet.
Bract. fol. 222. This kind of common can Lect. 49. It is, however, more clearly ex
be only for cattle levant et couchant upon the plained by the same author in another
lands to which it is annexed, (7 Co. 5; but place. 3 Bl. Com. 238, 239.
COMMON OF PISCARY, or FISH
see 5 Taunt. 244%; and it must be used
with commonab e cattle. 7 Co. 5. 1 ERY. (Lat. communia. piscarim] The
Crabb’s Real Prop. 271-273,
290— right or iberty of ﬁshing in another man's
water, [in common with the owner or with
292. Roscoe’s Real Act. 369.
Dr. Wooddesson observes that Black other persons]. 2 Bl. Com. 34. Dallas,
stone’s account of common pur cause dc vi J. 8 Taunt. 187. 1 C-rabb’s Real Prop.
cinage is not properly a deﬁnition, but rather 280, § 304. Schultes‘ Aquatic Rights, 25.
a descriptive example or illustration, there —A liberty or right of ﬁshing in the water
being other occasions when the excuse covering the soil of another person, or in a
for trespass may be used. 2 Wooddes. river running through another’s land. 3
Kent’s Com. 409. It is quite different from
Lect. 50.
COMMON OF SHACK. A species of a common ﬁshery, (communis piscaria,)
common by vicinage, prevailing in the with which, however, it is frequently con
counties of Norfolk,Lincoln and Yorkshire, founded by the text writers. 8 Taunt. 183.
in England; being the right of persons oc Schultes’ Aquatic Rights, 60, et seq. See
cupying lands lying together in the same Common ﬁshery.
common ﬁeld, to turn out their cattle after
COMMON OF TURBARY.
Lat.
harvest to feed promiscuously in that communia turbar-i<z.] A liberty of digging
ﬁeld. 2 Steph. Com. 6. 7 Co. 5, 65. 1 turf upon another man’s ound, [in com
B. <2 Aid. 710. 1 Crabb’s Real Prop. mon with the owner, or wit other persons].
2 Chittg/’s Bl. Com. 34, and note. Co.Litt.
273,§ 29a
COMMON IN GROSS, or AT LARGE. 122. 2 Steph. Com. 9. It may be either
A species of common which is neither ap by grant or prescription, and may be either
pendant nor appurtenant to land, but is an appurtenant or in gross, but it is usually
nexed to a man’s person, being granted to claimed as appurtenant and by prescription.
him and his heirs by deed; or it may be Id. ibid. 9, 10. It cannot, however, be
claimed by prescriptive right, as by a parson claimed as appurtenant to land, but only-to .
of a church or the like corporation sole. a house. 4 Co. 37 a. And it authorizes
2 Bl. Com. 34. It is a separate inherit not the taking of turf, except for the pur
ance, entircly distinct from any other landed pose of using it as fuel in the particular
property, vested in the person to whom house to which the right is annexed. lVo_t/,
the common right belongs. 2 Ste-pk. Com. 145. 2 Sleph. Com. 10. 1 Crabb’s Real
6. 1 Crabb’s Real Prop. 268, § 284. Prop. 278, 300, et seq. See Turbarg/.
Roscoe’: Real Act. 369.
COMMON OF ESTOVERS. A liberty
COMMON SANS NOMBRE. L. Fr. of taking necessary wood for the use or fur
[L. Lat. communia sine numero.] Com niture of a house or farm, from off anothcr’s
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estate, [in common with the owner or with it is said, “the C. B. is not in a certain
others]. 2 Bl. Com. 35. Itmay be claimed, place, but sometimes here, (an foits icy,)
like common of-pasture, either by grant or at other times at London, changing at the
prescription. 2 Steph. Com. 10. 1 Crabb’s will of the king.” See Bench, Bancus,
Real Prop. 274, § 29, et seq. 3 Kent’s Com. Common Pleas, Court of
404. 10 Werzdell’s R. 639.
COMMON CARRIER. A person who
This right is not to be confounded (al carries the goods of others for hire. One
though it sometimes is) with the right of a who undertakes for hire, to carry for any
tenant or lessee to take estovers from otf the who choose to employ him.
1 Smith's

land let or demised to him. 2 Steph. Com. Leading Cases, (Am. ed.) 104. 4 N. Hump.
10. 2 Chz'tty’s Bl. Com. 35, note. See R. 304. 1 Pick. R. 50. Common carriers
Estovers.
are of two kinds; by land, as owners of
COMMON ASSURANCES. The seve stages, stage-wagons, rail-road cars, team
ral modes or instruments of conveyance es
tablished or authorized By the law of Eng

sters, cartmen, draymen and porters; and
by water, as owners of ships, steamboats,
land. Called common, because thereby every barges, ferrymen, lightermen, and canal
man’s estate is assured to him. 2 Bl. Com. boatmen. 2 Kent’: Com. 589, etseg. 1
294. See Assurance. Sheppard’s celebra Smith’s L. Cas. ub. sup. _
ted treatise on the law of conveyance is
The term common, as applied to a carrier,
called the “Touchstone of common assu would seem, ea: vi termini, to imply the car
rances.”
rying to be a common or public employ
COMMON BAIL. In practice. A spe ment, or one undertaken as a business, in
cies of bail intended only to express the confradistinction to carrying on a particular
appearance of a defendant in cases where occasion, or for particular persons. Story

sgecial bail is not required.

See Bail, on Bailm. § 495. See 2 Kelly's (Geo.) R.
349. The rule of law, however, seems to
COMMON BAR. In pleading. A plea‘ be settled, that any one who undertakes,
in an action of trespass, otherwise called ‘ though only pro hac vice, to carry for hire,
blank bar. See Blank bar.
without a special contract, assumes the
COM MON BARRETOR. In criminal character and thereby incurs the responsi
ommon.

law.

One who frequently excites and stirs bility of a common carrier. 1 Smith’s Lead.

up suits and uarrels, either at law or other

wise.

See Barretor, Barretry.

COMMON BENCH. [L. Lat. commu
nis bancus ; L. Fr. le commun banIce.] The
former title of the English court of Com
mon Pleas, and still sometimes used in the

Cas. 104. 1 Watts’ 0‘: Serg. R. 285,
there cited. 2 Kent's Com. 597, and note.
Sec Anyell on Carriers.
COMMON CHASE.
. Fr. comon
chaca] In old English law. Aplace where
the right of huntmg wild animals, (touts
beasts chaceables,) was common to all, (it
toutz gents . Yearb. P. 10 Edw. III. 28.
COMM N COUNCIL. [L. Lat. com

reports. Its original title seems to have
been simply “The Bench ;” the epithet
“common” being added probablyto distin
guish it from the King’s or Queen’s Bench, mune concilium.] The representative body
as being originally established for the trial of a corporation, in which is vested the

of common causes, (communia placita,) or power of making its laws and administering
controversies between common persons, that its aﬂ'airs.‘* According to Lord Holt, a,
is, between subject and subject. 1 Reeves’ common council is incident to all corpora

Hist. Eng. Law, 57, 58.

40.

3 Bl. Com. 37— tions of common right, unless it be other

Camd. Brit. 113. 8 C0. pref. Called wise provided by the patent of creation.

also the court of “ the Bench at \Vestmin 1 Let. Raym. 226. One of the ancient
ster.” 3 M. cf‘ S. 166. From the language names of the English parliament was “the
of Magna Charta, (c. 11,) it is generally common council of the realm,” (commune
su osed to have been a stationary court, concilium regni). 1 Bl. Com. 148.
COMMON COUNTS.
In pleading.
held permanently at \Vcstminster. But
this was not uniform] the case, at least as Counts of invariable form, framed upon cer
early as the reign 0 Edward III. In a tain eneral principles of statement, and
case in Michaelmas Term, (Yearb. 7 Edw. therefore common in their application to a
III. 47,) it is said, “The C. B. is not in a great variety of actions; as distinguished
certain place, but in divers laces at the from special counts, which are adapted to
will of the king.” So inH. 8 dw. III. 47, the special circumstances of each particular
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COMMON FISHERY. [L. Lat. com
case, and are peculiar to the individual ac
tions in which they are employed.It In other munis piscaria.] Aright of ﬁshing com
words, they are general forms of pecuniary mon to all, as a ﬁshery in_the sea, or in a
demand, founded on express or implied pro navigable river. 1 Cr-abb’s Real Prop. 114,
mises, to pay money in consideration of a § 108. This is sometimes confounded with
precedent or existing debt. 1 Chitt. Pl. common of ﬁshery, and free ﬁshery, from
273. Their principal use is to sustain the both of which, however, it is clearly distin
plaintiff on the trial of a cause, in the event guishable. Id. ibid. 3 Kent’s Com. 409
Dallas, J. 8 Taunt. 187. See
of a failure to prove his case as stated in the , —411.
special counts of his declaration. Steph. Pl. Common ofﬁshery, Fishery, Free ﬁshery.
COMMON INFORMER. One who ha
287, (Am. ed. 1824.) 1 Burr. Pr. 130,
note. They are most frequently employed bitually gives, or makes a business of giving
in claims for goods sold, work done, money information of the violation of any penal
lent, money paid, money had and received, statute, with a view to the prosecution of
and money due on an account stated, (which the offender, and to whom the whole or a
last are commonly called the money counts,) part of the forfeiture is given." 3 Bl. Com.
and sometimes without any special counts. 160. Crabb’s Hist. Eng. Law, 509. See
See Irzdebitatus asaumpsit, Quantum meruit, Informer.
Quantum valebdnt, Insimul computassent. \ COMMON INTENDMENT. Common
In England, since the Pleading Rules of meaning or understanding; the understand
Hil. T. 2 Will. IV. the importance of these ing of a thing according to the subject-mat
counts has been considerably diminished, ter, without straining it to any extraordinary
and in some cases they can no longer be re or foreign sense. Co. Litt. 7 8, 303. Termea
sorted to. 1 Ohitt. Pl. 339—359, (Per de la Ley. Cowell. Blmmt. See Intendment.
COMMON JURY. In practice. The
kins’ ed. 1847).
COMMON DAY. [L. Lat. dies commu- I ordinary kind of jury by which issues of
m's.] In old English practice. An ordinary fact are generally tried, as distinguished
day in court. Stat. 13 Ric. II. st. 1, c. 17. ' from a special jury, (q. v.)
COMMON LA\V. L. Lat. Lax commu
Such as Octabis Jllicluelis, (tl1e octave of
St. Miehael,) Quindma Paschw, (the Quin nis, Jus commune ; L. ' r. comen Icy, comm
zime of Easter,) &c. Stat. 51 Hen. III. st. droit.] The whole body of the law of Eng
2 dz 3. Cowell. Termes dc la Leg/. See land, as distinguished from the civil and ca
Dies communis.
1 non laws; called also Lea: Angliw and Le:
COMMON DEBTOR. In Scotch law. terror, to distinguish it from systems of for
A debtor whose effects have been arrested eign origin. Termes de la L03/. 1 lVooddes.
by several creditors. In regard to these Lcct. Introd. lxxxi. Hale’s Hist. Com. Law,
creditors, he is their common debtor, and 1 ch. 3. In this sense, it comprehends stat
by this term is distinguished in the procced- ' ute law, (Co. Litt. 115 b,) and is termed
ings that take place in the competition. . by Spelman jus civile Anglorum, (the ciﬁl
.Bell’s Dict.
law of the English.) Spelman, voc. Jua
COMMON ERROR. [Lat. communis commune. See Civil law. Lord Coke calls
error, (1. v.] An error for which there are Magrta Charla, the Charta de Forcsta, the
many precedents. “ Common error goeth for ancient statutes of Merton, Marlbridge,
a law.” Finck’s Law, b. 1, c. 3, num. 54. , \Vestminster the ﬁrst, De bigamis, Gloces
COMMON FINE. [L. Lat. ﬁnis com ter,IVestminster the second, Articuli super
muni-9.] In old English law. A certain Uhartas, Articuli Cleri, the statute of York,
sum of money which the residents in a leet Prwroga-tiva Regis, and some few others,
paid to the lord of the leet, otherwise called together with the original writs in the Reg
head silver, cert money, (q. v.) or cerium ister, “the very body, and, as it were, the
letw. Tcrmes de la Leg/. Uowell.—A sum very text of the common law of England,"
of money paid by the inhabitants of a ma of which the year books and records are
nor to their lord, towards the charge of but commentaries and expositions. 8 Co.
holding a court leet. Bailey’s Diet. See pref. Magna Charta is called the common
law, in the Conﬁrmat-io Clzartarum, 25
Leet.
A ﬁne or amercement imposed upon a Edw. I.
county at large. Bract. fol. 36 b. Stat.
That branch of the law of Englandwhich
Westm. 1, c. 18. Fleta, lib. 3, c. 14, § 9. does not owe its origin to parliamentary
2 last. 197.
enactment; otherwise called, with reference
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to its origin, lee non scripta, (the unwritten 89.

COM
15 Illinois R. 263.

But to what

law,) as distinguished from statute law, or extent the common law has been adopted

the lea: scripta : being a collection of cus

in the federal jurisprudence of the United

' toms, rules and maxims, which have acquired States, does not seem to be settled.

It has

the force of law by immemorial usage, re indeed been expressly held, that there can
cognized and declared by judicial decisions, be no common law of the United States,
and the best evidence of which is to be and that the common law of England is
found in the reports of such decisions, and not in force in the United States as a
in the standard treatises and abridgments.’* federal government. McLean, J. 8 Peters‘
1 Bl. Com. 67—73. 1 Steph. Com. 10, 45, ‘ R. 658. Blackford, J. 1 Blackf. R. 205.
49, 52. 1 Wooddes. Lect. Introd. lxxxi. According to other authority, the consti
Lord Bacon places the common law, in tution and laws of the United States are
point of worthiness, above the statute law. predicated upon the existence of the com
Works, iv. 326. See Lea: non scripta, Con mon law, and that law is appealed to by
suetudo Anglicana.
the constitution, for the construction and
The general customs of the kingdom, as interpretation of its powers. Story, J. 1

distinguished from the local customs of par

Gallison’s R. 488, 489, 520.

See 3 Whea

ticular places. 1 Bl. Com. 67, 74. 1 Wood lon’s R. 223. 1 Gallison’s R. 20. 1 Kent’s
des. Lecl. ub. sup. See Fleta, lib. 2, c. 2, Com. 338, 339. United States Digest,
§ 13.
That system of law which is administered Common Law.
",,"‘ The Latin jus commune, which may
in the common law courts, as distinguished be rendered “ common law,” occurs in the
from the rules prevailing in courts of equi Roman law, at the very commencement of
ty and admiralty. 1 Wooddes. Lect. ibid. the Institutes and Digests. Inst. 1. 2. 1.
In American juris rudenee, the term Dig. 1. 1. 9. But it is obviously used in
“ common law” is chiegy used in the second the sense of natural law, common to all
The amt; tam; of the Greeks had
and last of the foregoing senses; that is, in men.
contradistinction, on the one hand, to the the same signiﬁcation. Arist. Rhet. I. 14.
statute law, and on the other, to equity and ‘ Tag/l. Civ. Law, 100. The expression
admiralty and maritime jurisprudence. Sto mud; :>6;1a$ occurs in the seventy-ninth
ry, J. 6 Peters’ R. 102, 110. 1 I(ent‘s Novel, c. 2, in the more limited sense of
Com. 471. Story, .1. 3 Peters’ R. 446, “a common law ” or rule for the whole
447. It is, however, occasionally used to empire. But the term “Common law,”
denote statute law also, as where it is said as used in English jurisprudence, is gene
that the English statutes passed before the rally agreed to be of English origin, being
emigration of our ancestors, being applica by some writers supposed to be a transla
ble to our situation, and in amendment of tion of the Saxon folcright, or folcrihte,
the law, constitute a part of our common (q. v.) mentioned in the laws of King Ed
ward the Elder, expressing the same equal
law. Story, J. 5 Peters’ R. 232, 241.
The common law is the common juris 'right, law or justice due to persons of all
prudence of the eople of the United States, degrees. 1 Wooddes. Lect. lxxxi. Lam
and was broug t with them as colonists bard, apud Spelman, voc. Jus Commune.
from England, and established here, so far 1 Bl. Com. 65, 67. Lord Mansﬁeld, C. J.
as it was adapted to our institutions and 4 Barr. 2343. Spelman, however, con
circumstances. 1 Kent’: Com. 342, 343. siders it as applied, for the ﬁrst time, to
Story, J. 2 Peters’ R. 137, 144. To that that body of laws compiled by King Ed
extent, it has been recognized and adopted ward the Confessor, (or St. Edward, as he
as one entire system, by the constitutions is otherwise styled,) from the three systems
of some of the states; and it has been as which had previously prevailed in different
sumed by the courts, or declared by statute, districts of England, viz. the Mercen lage,
with the like modiﬁcations, as the law of West Saxon lage, and Dane lagc; denoting,
the land in every state. 1 Kent’s Com. by way of distinction from these, a law
472. Thus it is said that, in the absence common to all the realm. Spelman, voc.
of all proof to the contrary, the English Lea: Anglorum. Ranulpln Cestriene. lib.
common law, when consistent with our in 1, c. 50, cited ibid. 1 Bl. Com. 67. Sir
stitutions, will be presumed to be the rule Matthew Hale adopts the opinion that it
of decision in a sister state. 6 Alabama is called the common law, because it is the
R. 631.

25 Id. 540.

4 BlacIcford’s R.

common municipal law or rule of justice
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in the kingdom. Hale’s Hist. Com. Law, ch.
3. Lord Coke observes that the common
law is so1netimes called right, (as in Magma
Chm-ta,) sometimes common right, and
sometin1es commonjustice. Co. I/itt.142 a.
The term common law has also been

applied to the judicial systems of other na
tions, such as the Lombards and the R0
mans of the lower ages. Spelman, voc.
Jus commune. The land’: lagh of Sweden
has been considered of nearly equivalent

meaning.

1 Bl. Com. 66.

The Spanish

fuero, (q. v.) was a kind of common law.
The term common law is used in Germany,
to denote the subsidiary law common to the
several German states, in opposition to the
laws of the individual states. Its constit
uent parts are the German law, the Roman

COM

Bracton, and the treatises of Britten, Fleta
and Thornton, founded upon them, strongly
advocating the opinion that it was made up,

to a very great extent, of materials derived from the Roman law. 1 Spence’s Chan
cery, 119—127. A principal argument
relied on in support of this view, is the pe
culiar character of the important work of
Bracton; Mr. Spence contending not only
that that writer borrowed more largely
from the Corpus Juris than his direct refer
ences appear to indicate, but also that what

he did adopt was used not for the mere
purpose of illustration, but because it was

considered to be the law of the time. Id.
123-—127, 132. This whole view, how
ever, together with the arguments in its sup

port, seems to have been long since met and
law, the Canon law, and the Lombard refuted by Selden. Dias. ad Flelam, ch.

feudal law. 1 Mackeld. Civ. Law, 83, § 94, 7, sect. 7. Id. ch. 8, sect. 1. Id. ch. 9,
Kaufmann’s note. In Scotland, the term sect. 1. Indeed, the observation of Brac
common law is used by many writers, and ton himself, on the ﬁrst page of his work,
in some acts of parliament, to signify the that the law of England, which he ro
Roman law. But, in its proper acceptation, posed to illustrate, was an unwritten aw,
it refers to the ancient usages of the king composed, in a great degree, of customs,
dom, founded on the feudal customs and which dzfered in diferent places, while it
the unwritten laws. Bell’s Diet. The civil tends to support the opinion of Blackstone
law is sometimes called the common law and the older writers before alluded to,
(dereclzo comun) of Spain. Wlzite’-9 New seems wholly at variance with Mr. Spence's
idea that the old local and customary laws
Recap. b. 2, tit. 13, ch. 1, §5.
As to the origin of the common law had then been abro ated, and a new sys
itself, various opin1ons have been entertained tem introduced. 1 pe-nce's Chancery, 125,
by the best writers. Sir IrVilliam Black 122. As an evidence of the extent to
stone, following Lord Coke and Sir Matthew which the last named writer has carried
Hale, treats it as being essentially of Saxon his theory, it may be observed, that among
origin, its ultimate sources having e'xisted the doctrines and regulations of the common
(though not now distinguishable,) in the law referred by him to a Roman original,
various local customs and usa es which are the doctrine of entails, the modes of
prevailed among the aboriginal ritons, or conveyance by ﬁne and recovery, the for
were introduced by the invading Romans, mality of livery of seisin, the proceeding by
Saxons and Danes, while they successively inquest of ofﬁee, the terms and vacations of
bore sway or maintained a footing on the the courts, imparlances and essoins in ac
island. 1 Bl. Com. 64—67. Mr. Stephen tions, several of the old real actions, to
is of opinion that the ancient law of Nor gether with much of the system of special
mandy has a claim to be considered another pleading; and even the feudal system is
parent of the common law, and one from traced to the Roman relation of patron and
which it has inherited some of its most re client. Id. 21, 36, 139, 142, 143, 178,
markable featurcs.
1 Steph. Com. 44. 225, 229, 235, 280, note
COMMON LAIVYER-.
A lawyer
And see Bacon’s Works, iv. 365. Mr.
Hallam inclines to ascribe the present com learned in the common law. 1 Rep. in
mon law to a date not much antecedent Ch. pref. “ Doubtless a good common
to the publication of Glanvillc, though he lawyer is the best ex ositor of such clauses."
admits some features of it to have been .Hale’s Hist. Com.

w, 91.

distinguishable in Saxon times. 2 Hal
COMMON LEARNING. [L. Fr. co
lam’s Mid. Ages, 466—468. Mr. Spence man erudic-i0n.] Familiar law or doctrine.
descends still lower, and ﬁxes the origin of Dyer, 27 b, 33.
the common law about the eriod of the
COMMON NUISANCE. [L. Lat. com
composition of the works of lanville and mune nocumentum.] A nuisance atfecting
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the public, being an annoyance to the whole has been considered as the principal seat of
community in general; as distinguished
from a private nuisance, which is conﬁned
in its effects to particular individuals.‘ 3
Bl. Com. 215. Id. 5. 41d. 167. 4 Steph.
Com. 294. The obstructing of highways,
bridges and public rivers, and the carrying
on of offensive or dangerous trades or

the learning relative to ordinary actions be
tween man and man, (or common pleas, as
they were anciently denominated). Ilcnce
it is styled by Lord Coke “the lock and
key of the common law.” 4 Inst. 99. 3
Bl. Com. 40. 3 Sleph. Com. 402. Its
practice seems to have been, from a very
manufactures, are examples of common ancient period, monopolized by a class of
advocates termed serjeant counters, or
nuisances. Sec Nuisance.
COMMON PLACE. Common pleas. counters of the bench, (banci narratores,
The English court of Common Pleas is qq. v.); and the same exclusive privilege
sometimes so called in the old books. Lin. h as been enjoyed by the modern serjcants
sect. 94. Termcs de la Leg, voc. Common at law, during term time, down to the year
law. Finch’s Law, b. 4, ch. 1, pp. 238, 1834, when the court was suddenly opened
to the whole profession by royal warrant,
240.
COMMON PLEAS. [L. Lat. communia the validity of which, however, was, after
placita ,' L. Fr. communes pleea] Common an acquiescence of ﬁve years, successfully
causes or suits. A tem1 anciently used to impeached by the serjeants, and in 1840
denote civil actions, or those depending the court was closed. Recently, however,
between subject and subject, as distinguish this privilege has been abolished by statute,
ed from pleas of the crown, ( . v.) 3 Bl. and the court permanently thrown open to
Com. 38, 40. Britt. fol. 2
Gill). 0. the English bar generally. 3 Man. Gr. cf‘
Pleas, 1. Common pleas shall not follow Scott, 537.
our court, but shall be held in some certain
COMMON RECOVERY. In convey
place. Mag. Cart. 9 Hen. III. e. 11. Sec ancing. A species of common assurance,
Communia placita, Plucitum.
or mode of conveying lands by matter of
The singular “common plea” is some record, formerly in frequent use in Eng
times used in the old books. Nul common land, but recently abolished by statute 3 &
plce ne soit dcsormes terms a leschcquer. 4 VVill. IV. c. 74. 2 Bl. Com. 357. 1
Artie. sup. Chart. c. 4.
Steph. Com. 530. It was in the nature
COMMON PLEAS, Court of. [L. Lat. and form of an action at law, carried regu
bancus, bancus communis, communia placi larly through, [in which respect it dif
ta.] One of the superior courts of common fered from a fine, which was in the form of
law in England, consisting of achiof justice a suit compromised,] and ending in a re
and four puisne judges; supposed by some covery of the lands against the tenant of
writers to have been ﬁrst established as a the freehold; which recovery, being a sup
permanent court by Magna Charts, and now posed adjudication of the right, bound all
constantly held in \Vcstminster Hall; called persons, and vested a free and absolute fee
also anciently, and still sometimes technical simple in the recoveror. 2 Bl. Com. 357.
ly, the court of Common Bench, (q.v.) 3 Bl. 1 Steph. Com. 524. It was called amm
Com. 37—40. 3 Steph. Com. 402. Tcrmes mcm recovery, to distinguish it from a real
de la Leg. G-ilb. C. Pleas, Introd. 31. Lord adjudication. Id. ibid. 5 Cruise Dig. 269.
'*,,,"' Common or feigned recoveries were
Coke supposes it to have existed before
Magna Charta, and quotes, in support of ﬁrst invented or introduced by the clergy,
this opinion, not only Glanville, ut the in order to evade the statute of mortmain.
twelfth and thirteenth chapters of Magna 2 Bl. Com. 271. 2 Reeves’ Hist. Eng.
Charta itself, where mention is made of the Law, 155. See Mortmain. To effect this
justices of the bench, (de banco,) [the ancient purpose, the religious houses used to set
title of this court,] as of a court already up a ﬁctitious title to the land which it
2 Inst.

was intended they should have, and brought

22. 1 Reeves’ Hist. Eng. Law, 57, 58.
8 Co. pref. Id. 289. See Bancus, Bench.
The title of “Common Pleas” (communia
placila,) may, however, have been derived
from the eleventh chapter of the Charter.
This court has always exercised an ex
clusive jurisdiction over real actions, and

an action to recover it against the tenant,

established.

Glanv. lib. 2, c. 6.

who by fraud and collusion made no de
fence, and thereby judgment was given for
the reli ious house, which then recovered

the lan

by sentence of law upon a sup

posed prior title. 2 Bl. Com. 27]. These
common recoveries were afterwards em
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ployod as a contrivance to elude the statute (viz. the crier of the cou'rt,) acted as
1)e.D0m's, and as a means of barring es vouchee in them all. 2 Bl. Com. 358,
tates tail, and becoming on this account 359.

more and more general, they were ﬁnally
recognized as a re lar mode of convey
ance; retaining att e same time, however,
all the forms of a judicial proceeding as
they had when they were real actions.
C’-rdbb’s Hist. Eng. Law, 390, 541. 2 Bl.
Com. 117. 1 Steph. Com. 235. 4 Kent’s
Com. 13, 497.

Common recoveries were formerly in use
in some of the United States, but have
generally become obsolete, where they
have not been expressly abolished. They
were abolished by statute in New-Jen
scy in 1799, and in New-York b

the

Revised Statutes. 2 R. S. [343, 265,
§ 24. See United States Digest, Common
Recove '.
COMJON SCHOOLS. Schools for the
elementary instruction of children of all
classes; schools for general elementary edu
cation. Otherwise termed public schools,
and free schools. 2 Kent’: Com. 195-202,
and notes.

COMMON SCOLD.

[L. Lat. commu

nis ri.ratri:t'.] A quarrelsome woman,
whose conduct is a public nuisance to her
neighborhood. 4 Bl. Com. 168. In Eng
land, common scolds may be indicted, and
were formerly punishable by being placed
in the trebucket, castigatory, or eucking

stool, (q. v.) Id. ibid. 169. In American
law, common scolds are nuisances, and may
be punished as such.
Wharton’s Am.
Grim. Law, 505.
COMMON SEAL. The seal of a cor
poration, by which alone, at common law,
it could speak and act. Davies’ R. 121.
Dyer, 81 a. The rule requiring a seal to
bind a corporation has, however, been con
siderably relaxed in England, and is, in a
great degree, done away in the jurispru
dence of the United States. 2 Kent’s
Com. 288—291, and notes.
COMMON SERJEANT. A judicial
oﬁiccr attached to the corporation of the
city of London, who assists the recorder in
disposing of the criminal business at the

See Vouchee.

COMMON VVEAL. The common good;
the public welfare. The law lll\'0lll'tlll things
for the common weal. Finch’: Law, b. 1,
ch. 3, num. 53. As, in time of war, to
make bulwarks in another man’s soil, with

out his license; to raze one’s house on ﬁre,
in safeguard of the neighbors’ houses. Id.
ibid.
COMMONAGE. In old conveyancing.
The right of common. See Common.
COMM ONABLE. Entitled to common.
Commonable beasts are either beasts of the
plough, as horses and oxen; or such as
manure the land, as kine and sheep.
Beasts not commonable are swine, goats, and

the like. Co. Litt. 122 a. 2 Bl. Com. 33.
COMMONALTY, Communalty, Com
.mt'nalty. ELM. populus, plebs, cornmunitaa]
In Englis law. The commoners or peo
ple of England, as distinguished from the
nobility. 1 Bl. Com. 403. Stat. Wcstm.
1,

r.

'The middle classes in England ; the bet
ter and more inﬂuential sort of common
ers. Cowell, voc. Comminaltg/. Hollhouse.
COMMONALTY. One of the compo
nent parts of an incorporated company.
which usually consists, in England, of the
master, wardens and commonalty ; the two
ﬁrst being the chief oﬁicers or membem,
and the latter those who are usually called
of the livery. 2 Leon. 165. Whishaw.
Holthouse. See Livery.
In American law, it is similarly used to
designate one branch or division of the
members of a municipal corporation; as
“the mayor, aldermen and commonaltg/”

of a city.
COMMONERS. In English law. Per
sons having a right of common. So called
because they have aright to pasture on the
waste, in common with the lord. Rooks,

J. 2 H. Bl. 386, 389.

title of the tenant in those proceedings;

Sometimes improperly used in the sense
of tenants in common. Id. ibid.
Sometimes applied, in the United States,
to cattle. Horses are called “free com
moners.” 2 Michigan R. 264.
COMMONS. The commoners or peo
ple of England, as distinguished from the
nobility."k Holt, C. J. 2 Ld. Rag/m. 950.
The commons consist of all such men of
pro erty in the kingdom, as have not seats
in t e house of lords. 1 Bl. Com. 158.

called common, because the same person,

The popular branch of the English pan

old Bailey sessions, or Central Criminal
Court. Holthouse. Centr. Grim. C’. Rep.
pasaim.
COMMON VOUCHEE. The vouchee
in common recoveries; the person vouched
to warranty, or called on to defend the
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liament; the house of commons.

Id. ire dc: franchises de Engleterre grantee a
tote la commune d’Englete1-re ; the great
COMMONTY. In Scotch law. Land charter of liberties of England, granted to
possessed in common by different proprie all the people of England. A1-tic. sup.
tors, or by those having acquired ri hts Chart.
‘
of servitude. Bell’: Diet. 36 Eng.
10
COMMUNE. Fr. In old French law.
0': Eq. R. 20.
A municipal corporation. Steph. Lect.
COMMORANCY. [L. Lat. comm0ran 116.
tia, from commomri, to stay, or sojourn.]
COMMUNE CONCILIUM REGNI.
The dwelling in any place as an inhabitant; Lat. The common council of the realm.
which consists in usually lying there. 4 One of the names of the English parlia
Bl. Com. 273. In American law, it is used ment. 1 Bl. Com. 148. Fleta,lib. 2, c.
160.

to denote a mere temporary residence.
Shaw, C. J. 19 Pick. R. 247, 248.

66, § 6.

COMMUNE FORUM. Lat. The com
COMMORANT. Staying or abiding; mon place of justice. The seat of the
dwelling, or usually lying in a place. 4 principal courts, especially those that are
Bl. Corn. 273. See (Jommorancy.
ﬁxed. Lord Brougham, 7 Bell‘: Appeal
COMMORIENTES. Lat. [from com Cases, 169.
morire, to die together.] In the civil law.
COMMUNE PLACITUM. L. Lat. In
Persons dying together, in the same place, old English law. A common lea or ac
or from the same cause. .Hubbaclc’a Enid. tion, such as an action of do t.. Flela,
of Succession, 187. Dig. 34. 5. 8. 9. 16, lib. 2, c. 61, § 18.
22, 23. 2 Kent’: Com. 435, 436, note. 8
COMMUNE VINCULUM. Lat. A
.Hetcalf’s R. 371. 1 Barbour’s Ch. R. common or mutual bond. Applied to the
264. Called pariter mortui. Dig. 34. 5. common stock of consanguinity, and to the
16.
feodal bond of fealty,as the common bond
COMMOTE. [L. Lat. commotum, from of union between lord and tenant. 2 Bl.
Brit. cgmbod ; cgm, together, bod, being or Com. 250. 3 Id. 230.
dwelling; or from cwmmwd, a province]
COMMUNI DIVIDUNDO. Lat. In
Half of a eantred or hundred in \Va.les, the civil law. The name of an action
containing properly ﬁﬁy villages. Stat. brought for dividing a common property.
Wallia, 12 Edw. I. 21 Hen. VIII. c. 26. Inst. 4. 17. 5. Dig. 10. 3. Cod. 3. 37,
Spelman, voc. Commotum. The fourth 38. Story on Partn.§352. Mentioned in
part of a hundred, according to Mr. Bar Bracton and Fleta. Bract.‘fol. 100 b.
rington, who cites Girald. Camb. c. 2. Fleta, lib. 2, c. 60, § 1.
Obs. Stat. 125, note [h].
COMMUNIA. L. Lat. [from commu
A great seigniory or lordship, including nis, common, or according to Bracton,

one or more manors.

C0. Ditt. 5 a.

Part . from mm, with, and um, together; una

Thel. Dig. lib. 8, c. 2, cum aliis]. In old English law. Com
mon. Bract. fol. 222. Communiapasturm;
ﬁt’ 18.
COMMOTUM. L. Lat. In old Eng common of pasture. Id. ibid. Fleta, lib.
of a seigniory.

lish law. A commote, (q.".) Spelman. 4, c. 19. Reg. Orig. 155 b, 156. Com
Stat. Walliw, 12 Edw.. L cited ibid.
munia turbarice; common of turbary. Id.
COMMUNANCE. In old English law. Communia piscariw ; common of piscary.
The commoners, ortenants and inhabitants, Id.
COMMUNIA, plur. of communis, q.
who had the right of common, or com
moning in 0 en ﬁelds or woods. Cowell. v.] Lat. In old n lish law. Common
COMMU ARE. L. Lat. In old Eng things, (res communes . Such as running
lish law. To common; to enjoythe right water, the air, the sea and sea-shores.
of common. Cowell, voc. Communance. Bract. fol. 7 b.

COMMUNAUTE.

L. Fr. In old Eng

COMMUNIA, or COMMUNUE.

Lat.

E as countes, e In old European law. Communities.
barouna, e a toute communaute de la term ; Towns enfranchised by the crown, in most
and to the earls and barons, and to all the of the feudal kingdoms of Europe, about
eommonalty of the land. Conf. Charter. the twelfth century, and formed into free
corporations, by what were termed charters
25 Edw. I.
lish law.

Comrnonalty.

COMMUNE. L. Fr. In old English of community. 1 Rober-tson’s Charles V.
law. Comminalty; people. Lagrantchar 24-29, and notes in Appendix.
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COMMUNIA PLACITA. L. Lat. In
COMMUNIS. Lat. Common. Seeinfra.
old English law. Common pleas or actions;
COMMUNIS ERROR. Lat-. A com
those between common persons, i. e. be mon error; an opinion or practice which
tween one subject and another, as distin has commonly been held or observed,
guished fron1 placita coronw, pleas of the though originally perhaps without ade
crown, or criminal actions. Reg. Orig. quate foundation in law.‘Ir See Common
187 b. Bract. fol. 115 b. Communia error, Communis opinio.
placita non sequantur curiam nostram, red
Communis error tacit j us. Common error
teneantar in aliquo loco certo. Common makes law. 4 Inst. 240. Noy’s Max. 32,
pleas shall not follow our court, but shall max. 27. Common érror goeth for a law.
be held in some certain place. Mag. Charla, Finch’s Law, b. 1, c. 3, num. 54. Common
9 Hen. III. e. 11. Id. Joh. c. 17. F. N. error sometimes passes current as law
B. 24 D, note. In the original articles of B1-oo1n’s Maw. 99, 100,'[104]. A common
Magna Charta, (c. 8,) the passage reads: error may, in some cases, pass current as
Ul communia placita non sequantur cm-iam law. Thus, a practice which has been
domini reg/is, sed assignentur in allquo generally observed in a state for a great
certo loco. This provision is generally con length of time, without objection or ques
sidered as ﬁxing the origin of the English tion, though it possibly might have origi
court of Common Pleas. But, according nally been impeached, will be upheld in
to Lord Hale, it rather ﬁxed the distinction law, if the public good require it. This
between the King's Bench and the Common maxim is frequently applied to modes of
Bench, as to the point of communia. pla conveyance which have been long in use.
eita. For before this, common pleas were Plowd. 33 b. Shep. Touch. 40. Story, J.
frequently held in the King’s Bench. 5 Mason’s R. 67, 69. 4 N. Hamp. R.
Hale’s Hist. Com. Law, ch. 7. Communia 458. 2 Hilliard’s Real Prop. 268. But
placita inter subditos, ea: jure nostro, quod so far as the maxim applies to common
commune vacant, in hoc disceptanlur : Com opinion, (communis opinio, q. v.) it is to be
mon pleas between subjects are determined received and applied with great caution.
in this licourt], according to our law which See the observations of Lord Ellenborough,

they cal common. Uamd. Brit. 113. See
Common Pleas, Common Bench.
COMMUNIBUS ANNIS. Lat. In
ordinary years; one year with another; on
the annual average. 2 Bl. Com. 322. See
Hardr. 329. 10 East, 219.
COMMUNICARE. L. Lat. In old
English law. To common. Bract. fol.
229 b.

Communicantes; commoners.

Id.

3 M. cl? S. 396, 397. 6 Cl. 4? Fin. 199.
And see Mnltitudo errantium, &c.
COMMUNIS OPINIO. Lat. Common
opinion; general professional opinion. Ac

cording to Lord Coke, (who places it on
the footing of observance or usage,) com
mon opinion is good authority in aw. C0.

Lin. 186 a. See A communi obsmanlia non
est rmdendum. But this rule has in modern

ibicl.

Jus communicandi ,' the right of times been questioned, or much qualiﬁed.
Fleta, lib. 4, c. 19, § 4.
“Oommum': opinio,” said Lord Ellenb0
COMMUNICATION. [Lat. communica rough, “is evidence of what the law is,
tio, from communicare, to talk together, to not where it is an opinion merely specula
impart or share.] A talking or conferring tive and theoretical, ﬂoating in the minds
with, where there is only a discourse be of persons, but where it has been made the

commoning.

tween two or more, without any perfect

ground-work and substratum of practice.”

agreement. Cowell. Conference, as dis 3 M. (6 S. 396, 397. Lord Denman, C.
tinguished from actual agreement.
J. O’C'onnell v. Reg. (Leahy’s ed. 28.)
he act of imparting information to Gibson, C. J. 4 Penn. St. R. 13, 28.
another.
COMMUNIS PARIES. Lat. In the

Information imparted by one person to civil law.
another. See Prwileged communication.
Intercourse; connection.
COMMUNIO BONORUM. Lat. Com
munion or community of goods, qq. v.)
COMMUNION OF GOODS. nSc0tch
law. The right enjoyed by married per
sons in the moveable goods belonging to
them. Bell‘: Dict.

A common or party wall. Dig.

8. 2. s, 13.
COMMUNIS RIXATRIX. L.

I: In

old English law. A common scold, (q. Y.)
4 Bl. Corn. 168.
COMMUNIS SCRIPTURA.
In old English law.

L. Lat.

A common writing;

a writing common to both parties; a chiro

graph.

Glanv. lib. 8, c. 1.
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COMMUNIS STIPES. Lat. In old
COMPANAGE. [L. Lat. companagium,
English law. A common stock; the com from cum, with, and penis, bread.] In old
mon stock or root of descent; a common English law. Any meat, or other edibles,
ancestor. Blackst. Law Tr. 6.
to be eaten with bread. Cowell. Quicquid
C-OMMUNIS STRATA. L. Lat. In old cibi cum pane aumitur. Spelman, voc. Com
English law. A, or the common street or pana-yium.
road. Slat. Marlbr. c. 15. 1 Sim. 44.
COMPANAGIUM. L. Lat. Compa
Argued to be synonymous with regia via, 11 age, (q. v.) Spelman.

(q. v.) 10 Mod. 382.

COMPANY. An association of persons
COMMUNITAS. Lat. [from communia] in a common interest, for the purpose of
In old English law. A community, compa carrying on some commercial or industrial

ny or society.

Towns. PI. 18.

COMMUNITAS

REGNI ANGLIJE.

undertaking, or other legitimate business.
COMPARE. Sc. To compound. Lord

Lat. The general assembly of the kingdom Hardwicke, Ambl. 185.
of England.

One of the ancient names of '

the English parliament. 1 Bl. Corn. 148.
Aecordingto Cowell, it signiﬁed the barons
and tenants in capite of the kin dom. But
in the statute Cart. Conf. 49 en. III. it
is used in the sense of commonalty, as
distinguished from the prclates, earls and
barons, (prelalorum, comiium, baronum et
communitatis regni). And see Communaute.

COMPARENTIA. L. Lat. [from com
parere, q. v.] In old practice. Appear
ance. 1 Leon. 90.
COMPARERE. Lat. [L. Fr. comparer,
compoir.] In old English practice. To ap
pear; closely rendered in the Scotch law,
to compear.
Comparet ; (he) appears.
Bract. fol. 334 b. Comperuit; (he) ap

peared.

See Comperuit ad diem.

Com

Reg. Orig.
French law. Common or joint possession 291 b. Comparere is used in C'lerke’a Praz.
or enjoyment; common or joint interest or Cur. Adm. tit. 1. Comparuerit. Bract. fol.
participation. A species of partnership 365. Comparuisset. Reg. Jud. 5. Com
COMMUNITY.

[Fr. communaute'.]

In ' parebit ; (he) shall appear.

which a man and woman contract where parentibus ; appearing.

Bract. fol. 183 b,

they are lawfully married to each other. 372 b. Cum partes in judicio comparue
See 2 Kmt’8 Com. 183-187, and notes.
rint; when the parties have _appeared in
COMMUTATION. [Lat. commutalio, court. Id. fol. 296 b.

from commutare, to change or exehan e.]
COMPARATIO LITERARUM. Lat.
Incriminal law. Change; substitution. 'I'he ' In the civil law. Comparison of writings,
substitution of one punishment for another,_ or handwritings. A mode of proof al
after conviction of the party subject to it. alowcd in certain cases. Cod. 4. 21. 20.
The change of a punishment from a greater Nov. 49, c. 2. Bell’: Diet. 2 Alison’s
to a less; as from hanging to imprisonment. Grim. P1‘. 603. Bell’: Contr. qf Sale, 69.
COMMUTATIVE CONTRACT. [from See Collatio signorum, Comparison qf
commutare, to change or exchange. In the hands.
COMPARISON OF HANDS. In the
civil law. A contract in which eac of the
contracting parties receives as much as he law of evidence. A mode of proving a
gives, or an equivalent for what he gives. handwriting or signature, by comparing it
Pothier, Uontr. of Sale, part 1, sect. 1. Path. with another, in order to ascertain whether
both were written by the same person/* In
Obl. part 1, ch. 1, sect. 1, art. 1.
COMON. L. Fr. Common. Comon England, this species of evidence is, in gene
erudic’ ; common learning; familiar law. ral, not admissible. 5 Ad. J: Ell. 703. Best
on Presumpiiom, 221-234,
162-171.
Dyer, 27 b. (Fr. ed.)
COMORTHA. ‘Welsh and L. Fr. In old In some of the United States, as in New
English law. An assemblage. Stat. 4 York, this rule is followed. 5 Hill’s R.
Hen. IV. c. 27. Properly cymorlha or 182. 1 Dem'o’s R. 343. In others, a dif
cymmorlhau. Barringt. Obs. Stat. 360, ferent rule has been established. 1 Green

note
CO PACT. [from Lat. con, together, leaf on Evid.

579—581, and notes. In

Kentucky, the weight of authority is
and pactum, a promise.] An agreement or against the admission of handwritings for
contract, usually of the more formal or

the purpose of comparison, even by the

solemn kind. A contract or engagement jury. 13 B. Jlfonroda R. 258. The rule
between nations, or states, or the individu seems to be the same in North Carolina.

als of a community. See 1 Kent’: Com. 419. See 1 Jones’ Law R. 150. But in Georgia,
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the court or jury may compare two docu Set-oif. The meeting of two debts due by
ments together, when properly in evidence, two parties, where the debtor in the one
and from that comparison form a judgment debt is the creditor in the other, that is to

upon the genuineness of the handwriting say, where one person is both debtor and
, or the identity of the writers. 16 Georgia creditor to another, and, therefore, to the
R. 521.

extent of what is due to him, claims allow

OOMPARITIO. L. Lat. [from compa
rere, q. v.] In old practice. Appearance.
C'lerlce’s Pram. Cur. Adm. tit. 5.
COMPASCUUM. Lat. [from compasei,
to feed togethen] Belonging to common
tge. Jus eom.pa.scuum; the right of com
mon of pasture. See Common.
COMPATERNITAS. Lat. In the canon
law. A kind of spiritual relationship (cog
natio spiritualis) contracted by baptism.
Heinecc. Elem. Jur. Civ. lib. 1, tit. 10,

ance out of the sum that he is due. Bell‘:
Diet. 1 Kames’ Equity, 395, 396. 2 Id.
101.——The extinction of debts of which
two persons are reciprocally debtors, by the
credits of which they are reciprocally credi
tors. Poth. Oblig. part 3, ch. 4. Sec
Schmidt’; Civ. Law, 124.

COMPERENDINATIO. Lat. In the
Roman law. The adjournment of a cause,
in order to hear the parties or their advo
cates a second time; a second hearing
§ 161, note. Braet. fol. 298 b. One of the of the parties to a cause. Calv. Lez. Bria
grounds of divorce. Id. ibid.
somus.
COMPEAR, Oompeir. In Scotch law.
COMPERER. L. Fr. To appear. Rot.
To appear. 1 Forbes’ Inst. part 4, b. 2, Parl. 4 Hen. IV.
ch. 2, tit. 2. Very literally formed from
COMPERIT. O. Sc. Cornpeared; ap
the L. Lat. comparere, (q. V.)
peared. 1 Pitc. Grim. Trials, part 1, p. 2.
COMPEARANCE. In Scotch practice.
COMPERTORIUM. L. Lat. [from com
Appearance; an appearance made for a de perire, to discover.] In old English law.
fendant; an appearance by counsel. Bell's A judicial inquest made by delegates or
Diet. 2 Alison’s Crim. Pr. 343. Skene commissioners, to find out and relate the
writes it compeiranee. De Verb. Sign. voc. truth of a cause. Kenneth Par. Ant. 575.
Iter.
Gowell.
COMPELLATIVUM. L. Lat. [from
COMPERUIT AD DIEM. L. Lat
compellare, to accuse.] In old records. An (He appeared at the day.) In practice. A
accuser or adversary. Whishaw.
plea in an action of debt on a bail bond,
COMPENDIUM. Lat. An abridgment. that the defendant appeared at the day re
Compendia aunt dispendia ; abridgmcnts are quired, by putting in bail, according to the
losses or wastes [of labor or time]. 00. condition of the bond. 1 Ti-dd’s Pr. 310,
Litt. 305 b. “And therefore it is ever 318. Comperuerunt ad diem ,' they appeared
good to rely upon the book at large.” Id. at the day. 6 Taunt. 167.
ibid.
COMPESTER. [L. Lat. compostara]
COMPENSATIO. Lat. In the civil To manure. 0'0. Litt. 122 a.

law. Compensation, or set-oﬁ'. A proceed

COMPETENCY.

Capability; admissi

ing resembling a set~oﬂ' in the common bility. Applied to witnesses, to signify le
law, being a claim, on the part of the de gal ability to be received and examined on
fendant, to have an amount due to him the trial of a cause. 3 Bl. Corn. 369.
from the plaintitf deducted from his de
Propriety or suﬁiciency as a legal remedy.
mand. Dig. 16. 2. Inst. 4. 6. 30, 39. See Competere.

God. 4. 31.

3 Bl. Com. 305.

1 Kames’

COMPETENT.

[Lat competens, from

Equity, 895. Called in the Digests, debiti competere, q. v.] Capable; legally quali
at er-editi inter as contributio. Dig. 16. 2. 1. ﬁed; having legal capacity, as a competent
COMPENSATIO CRIMINIS.
Lat. witness. See Competency.
(Set-oﬁ' of crime or guilt.) In practice. The
COMPETENT AND OMYITED. In

plea of recrimination in asuit fora divorce; Scotch practice.
that is, that the complainant is guilty of
the same kind of oﬂ'ence with which he or
she charges the defendant. Shelford, Marr.
Jr Div. 440. 2 Kent’s Com. 100. See Re
crimination.
COMPENSATION. from Lat. compen

satio, q. v.]

A term applied to a plea

which might have been urged by a party
during the dependence of a cause, but

which had been omitted. Belfs Diet.
COMPETERE. Lat. In the civil and
common law. To be proper, as a legal re
medy ; to lie, as an action. Actio ei compe

In the civ' and Scotch law. tit ,' an action lies for [may be maintained
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by] him. Inst. 4. 1, 13. Bract. fol. 103 b.

COMPOSITIO. Lat. [from componere,
Competfl assisa ; an assise lies. Id. fol. 25. to put together, or frame.] A putting to
Competant lweredi duo remedia ; the heir gether, or making up; an agreement, com
has two remedies. Id. fol. 219. Hence the position or satisfact-ion.* See C'mnpo8z'tt'on.
modern phrase, competency ofactions. Supra.
A statute or ordinance. See infra.
To be proper or available; as a pleading.
COMPOSITIO MENSURARUM. Lat.
Conzpetit e:eceptio—replicati0, &c. B1-act. The ordinance of measures. The title of an
ancient ordinance, not printed, mentioned
fol. 25, 26.
COMPETITION. In Scotch practice. in the statute 23 Hen. VIII. c. 4; estab
The contest among creditors claiming on lishing a standard of measures. 1 Bl. Com.
their respective diligences, or creditors 275. Spelman quotes it as the statute 51
claiming on their securities. Bell’s Diet. Hen. III. Gloss. voc. Gala.
COMPILATION. [Lat. compilatio, from
COMPOSITIO ULNARUM ET PER
compilare, to plunder.] A collection of TICARUM. Lat. The statute of ells and
certain parts of a book or books into a perches. The title of an English statute
separate work."‘ Webster. A literary com establishing a standard of measures. 1 Bl.
position made up from the works of others. Com. 275.
COMPLAIN. [Lat. quertl] In practice.
COMPOSITION. An agreement be
To represent facts constituting a supposed tween debtor and creditor, by which the
injury or offence, to a court or oﬁicer hav latter agrees to discharge the former on
ing jurisdiction; to charge a person with payment of a certain sum.‘* See United
the commission of some injury or offence. States Digest, Composition.
In a declaration at common law, the plain
In English ecclesiastical law. An agree
tiff (or complaining party) “ complains” of ment, otherwise called a real composition,)
the defendant, &c.

made

etween the owner of lands, and a

CO-MPLA1NAl\'T. [Lat. querena] In
practice. One who complains of another,
by instituting legal proceedings against
him. The actor, or party suing in equity,

parson or vicar, with the consent of the
ordinary and the patron, that such lands
shall, for the future, be discharged from
payment of tithes by reason of some land,
answering to the plaintzf (which has the or other real recompense given to the par
same sense) at common law. The term son, in lieu and satisfaction thereof. 2 Bl.
plaz'nhj', however, is also frequently used Com. 28. Reg. 01-ig.38 b. 2 Inst. 490.
2 W’ooddes.Lect. 67, 68. 3 Steph. Com. 129.
in equity proccedin s."
COMPOSITION. In old European law.
COMPLAINT. Lat. gum-ela.] In prac
tice. Representation of facts constituting A sum of money paid, among the early bar
a supposed injury or offence, to a court or barous nations of Europe, as satisfaction for
otﬁcer having jurisdiction. An accusation an injury, either to the'person offended,
or charge against a person as having com when capable of receiving it, or to his rela
tives; and so called because originally
mitted an alleged injury or otfence. In New-York practice. The name of the made by mutual agreement of the parties.
ﬁrst pleading on the part of the plaintiﬁ in 1 Robertson’s Charles V. Appendix, Note
xxiii. Esprit des Lois, liv. 30, c. 19. It
an action. Code, § 141, 5119112
COMPLEMENTUM US ITL/E. L. might be paid in cattle, corn, moveables,

Lat.

In old practice.

Fullness of justice;

full justice. Reg. Orig. 88, 89.
“COMPLETED” construed. 3 Jams’
Law R. 517.
COMPOS MENTIS. [plur. competes
mentia] Lat. In possession of one’s mind,
or mental faculties; of sound mind. 4 Bl.
Com. 25. 2 Kent’: Com. 451.

COMPOS SUI.

Lat.

Having power

or ands, instead of money.

COMPOSITION.

Id. ibid.

In patent law.

A

compounding or putting together; mix

ture.

Act of Congress, July 4, 1836,

sect. 6.

COMPOTARIUS.
Lat. from com
putus, q. v.] In old English law. A party
accountin . Fleta, lib. 2, c. 71, § 17.
COMP TUS. L. Lat. In old English
law. An account. Stat. Marlbr. c. 22.
Stat. Westm. 2, c. 11. Compotum reddere ,
to render an account Fleta, lib. 2, c. 14,

of ono’s self; having the use of one’s
limbs, or the power of bodily motion. Si
fuit ita compos sui quad itinerare potuit dc
loco in locum ,' if he had so far the use of § 1. Id. c. 30. De compoto redde-ado ; of
his limbs, as to be able to travel from place rendering an account. Id. c. 70. Amore

to place.

B1-act. fol. 14 b.

modern form was compatm, (q. v.)
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A statement of account; a book of ac
counts. The household book of areligious
house, containing the items of its expendi
ture and income, was styled the compotua.
COMPOUNDING A FELONY. In
criminal law. The offence of taking are
ward for forbearing to prosecute a felony.
As where a party robbed takes his goods
again, or other amends, upon an
ecment
notto prosecute. 4 Chittg/s Bl. ‘om. 133
and notes. 4 Steph. Com. 259. Steph.
Grim. Law, 66. It is a misdemeanor at

promissum, a mutual promise.]

common law, and by statute, and punish

counting party. Slcene dc Verb. Sign. vocc.

able by imprisonment.

Id. ibid.

COMPRA Y VENTA. Span. In‘
Spanish law. Purchase and sale. White’s
New Recop. b. 2, tit. 13.
COMPRINT. In old English law.
Literally, to print together. The surrep
titious printing by one bookseller of
another’s copy, to make gain thereby, and
which is not only contrary to the common
law, but is also forbidden by several Eng
lish statutes. Stat. 14. Car. II. c. 33; 16
Car. II. c. 6; 16 & 17 Car. II. c. 7; 17
Car. II. c. 4. Cowell.
COMPRIVIGNI. Lat. In the civil

Children by a former marriage, (in

dividually called privigni, or privignaz,)
considered relatively to each other. Thus,
the son of a husband by a former wife, and
the daughter of a wife by a former husband,
are the comprivigni of each other. Inst.
1. 10. 8. See Privi-gnus, Privigna.
COMPROMISE. [Lat. compromissum,

q. v.] A mutual agreement between two
or more persons at difference, to put an

end to such dilfercnce upon certain terms

agreed upon.

Whishaw.

A mutual
reement to submit matters
in dispute to t c decision of arbitrators.*
Termes dc la Leg. Cowell. This was for
merly the ordinary meaning of the term,
derived from the compromissum of the civil

law, (q. v.)
Any adjustment of matters in dispute,
by mutual concession without resort to the
law. Tomlins. Smith, J. 2 Wisconsin R.
1 6, 7.

’ COMPROMISSARIUS. Lat. []fromcom
promissum, q. v.]

In the

A submission to at

bitrators. Dig. 4. 8. 4 Reeves’ Hist. Eng.
Law, 13, and note (p). Hence the modern
term compromise, (q. v.
COMPROMI'I‘TER . Lat. [from con,
together, and promittere, to promise.] In
the civil law. To submit to arbitration.
Dig. 4. 8. 27. 2.
COMPTER. The name of a prison in
London. 1 Show. 162. See Counter.
COMPTER. In Scotch law. An ac

Lewis’ Ballivus, Scaccarium.

U. S. Grim. Law, 200-203.

law.

civil and canon law.

In the civil aw.

Re

COMPTROLLER.
Properly
TROLLER. See Controller.

COMPURGATOR.

Lat.

CON

[from con,

together, and purgare, to purge or clear.]
In old European law. One who purged
another from an accusation or char e, by
swearing with, or after him, that he beIieYed
his oath of his own innocence.‘ In the
old mode of trial by wager of law, the de
fendant ﬁrst himself swore that he did not
owe the plaintiff any thing, and then pro

duced (usually) eleven compurgators, who
swore after him that they believed in their
consciences that he spoke the truth. 3
Bl. Com. 342, 343. 3 Sfeph. Com. 525.
C0. Litt. 295. Bract. fol. 410. See Law,
Wager of law.
'*,*’* The trial by compurgators seems to
have been equally known to the British,
Saxon and Norman laws, as well as to the
laws of the barbarous nations of the con
tinent. Spelman, voc. Assath. C1-a.bb’s
Hist. Eng. Law, 30. Grand Couslum. c.
85, [26.] Esprit des Lois, liv. 28, c. 13.
It was anciently conﬁned to charges of
crime, and was conducted by the com
purgators laying their hands on the gospels,
or some relics, and the party accused lay
ing his hand over all the rest, and swearing
by God and all the hands under him, that
he was not guilty of the crime laid to his
charge. The compurgators were supposed,
by this act, to declare upon their oaths, that
they believed he had sworn the truth, and
the party himself was said to swear by any
given number of hands, according to the
number of persons joining in the oath.
Ducangc, voc. Juramentum. Hence the
phrase jurare duodecima man-u-, and the

lating to a compromissum or submission to
arbitration. A term applied to an arbiter name of compurgators, as contributing by
or arbitrator. Dig. 4. 9. 41. Other their oaths to purge the party of the crime
wise termed arbiter ez compromieeo. Id. laid to his charge. Urabb’s Ilist. ub. sup.
In the feudal law, compurgators were used,
4. 8. 33.
COMPROMISSUM. Lat. [quasi con under the name of sacramenta-les, in prov
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ing the investiture of ﬁefs, where the fact thief or a common robber.
was disputed. Feud. Lib. 1, tit. 4, $3. Edw. II. 55.

Li ﬁn.10,26,28. LM.2,ﬁt33,§2.
They were also termed consacramentales
and conjuratores.
Spelman, voc. Lear,
Legem vadiare.
'
COMPUTATION. [Lat. computatia]
The account and construction of time by
mle of law, as distinguished from any arbi
trary construction of parties; as, of how
many days a month shall consist; on what
day a lease shall be said to commence and
end ; what days shall be included or not in

Yearb. M. 3

COMUNEMENT. L. Fr. Commonly.
Il est comunement dit. Litt. sect. 288.

“ That is,” says Lord Coke, “it is the com
mon opinion. ’ C0. Litt. 186 a. See Litt.
sect. 697.
COMYN. L. Fr. Common. Kelham.
CON BUENA FE. Span. In Spanish

law. \Vith good faith; in good faith;
bond ﬁde. White's lVew Recap. b. 2, tit. 2,
ch. 8.
CONCEALMENT.

[L. Lat. concela
the times of notices, rules of court, &c.; mentum.] The suppression or keeping
that fractions of a day shall not be reckoned, back of a fact or circumstance privately

and the like.'* Cowell. Termea de la Leg.
2 Chill. Bl. Com. 140, note. The rule in
regard to the computation of time is, that
where the computation is to be made from

known to one of the parties to a contract,

either through inadvertence or mistake, or

intentionally, in order to draw the other
into a bargain from his ignorance of such
an act done, the day on which the act was fact, and his believing the contrary."‘
done must be included; but where the Lord Mansﬁeld, 3 Burr. 1905. 2 Kent’:
computation is to be made from the day Com. 482——485. 3 Id. 282. Thus, where
itself, the day on which the act was done the insured keeps back from, or neglects to

must be excluded. 13 B. Monroe’a R.
460. 4 Kent’: Com. 95, note. See Time,
Day, Month, Year.
COMPUTO. See Computus.
COMPUTUS, (sometimes written COM

POTUS.) L. Lat. [from computare, to
count, or account] An account. The old
writ of account was called a writ de com
puto, from the words used, quod juste et
sine dilatione, reddat rationabile computum
mum; (that justly and without delay, he
render his reasonable account). Reg.

0ny.13s
COMTE.

Fr.

[Lat. comes]

Count.

A title of oﬂice in the ancient law of France,

denoting a governor of a particular terri
tory or district, who united the characters

of a military leader and a judge. As a
judge, he had an equal jurisdiction with
the missus dominicus, or king’s commissary.
Esprit des Lois, liv. 28, c. 28; liv. 30, c. 18.
As a military oﬂicer, he commanded the
frecmen, and led them to the ﬁeld. Id.
liv. 30, c. 17,18. Montesquieu says he

was at the head of all the freemen of the
monarchy.

Id. liv. 31, c. 23.

See also

Id. liv. 30, c. 18; liv. 31, c. 1. The comic
was subordinate to the duo (duke).
Guyot, Imt. Feod. ch 1, sect. 8. See
Comes, Count.
.
In later times, a title of nobility. Boulain
villiers Etat de la France, iii. 56. Bar
ringt. Obs. Stat. 31.
COMUNE. L.Fr. Common. Comune
laroun, ou comune robour; a common

communicate to the underwriter, any ma
terial circumstance in his knowledge, in
consequence of which the latter is led into
a belief that the circumstance does not
exist, and is induced to estimate the risk
as if it did not exist, such concealment ren

ders the policy void.‘ 3 Burr. ub. sup.
Concealment, however, is distinguished by
Lord Mansﬁeld from an innocent silence as
to grounds open to both parties to ex
ercise their judgment upon. Aliud est
celare, aliud taeere; neque enim id est
celare quicquid reticeas; sed cum guod tu
arias, id ignorare emolumenti tui causa velis
cos, quorum interait id scire. (It is one
thingto conceal, another thing to be silent;
for mere silence does not always amount to
concealment, but only when it is coupled
with a desire that those whose interest it is
to know a fact known to yourself, should
remain ignorant of it, with a view to your
own advantage.) Id. ibid. See 2 Duer
on Ins. Lect. xiii.
CONCEALERS. [L. Lat. corwelatores;
from concelando, says Cowell, by antiphra
sis; because they did the reverse of con

ccaling.]

In old English law. Detectors

or discoverers of concealed lands. Persons

appointed by letters patent, (termed letters
of concealment,) to discover lands, which,
in the reigns of Elizabeth and James, were
suspected of bein concealed, that is, se

cretly kept or wit held from the crown.
Termes de la Ley. Cowell. They are called

by Lord Coke, turbidum hominum genus,
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(a troublesome, disturbant sort of men). though he did not commit the theft. Id.
ibid.
CONCEDERE. Lat. To grant. Cili
CONCESSI, CONCESSIT. Lat. (I

3 Inst. 188.

onnque aliquid conceditnr, conccditur ct id
sine qua res ipsa non case potuit. To whom
soever any thing is granted, that also is
granted without which the thing itself
could not exist. When any thing is granted,
all the means to attain it, and all the fruits
and effects of it are granted also; and shall
pass inclusive, together with the thing, by

have granted—he has granted; from con

cedere, to grant.) W'ords anciently of fre
quent use in conveyances, being the em
phatic and essential words in grants, proper

ly so called; and formerly held to amount
to a covenant in law. Co. Lin. 384 a. See

Concesaio, Dedi et concessi, Grant. Brac
ton, in commenting on the word concessi,
the grant of the thing itself, without the says it imports consent, (quod donationi
words cum pertinenti-is, or any such like consensum prwbuit, quia non mullum dif
words. Shep. Touch. 89. Thus, if a man fer! dicere concessi, quam dicere consensi);
conveys a piece of ground in the midst of there being not much diiference between
his estate, a right of way to come to it, saying concessi and comensi, (I have con
over the land not conveyed, will pass to sented . Bract. fol. 34 b. Fleta, lib. 3,
the grantee. 1 Sleph. Com. 464. C0. Litt. c. 14, 5 5.
56 a. Finch’s Law, b. 1, c. 4, num. 86.
Concessimus we have granted) is promi
Broom’s Max. 198, [362]. This is one of nently used in t e commencement of May
the fundamental maxims of construction of na Charla, e. 1.
'
deeds. 1 Steph. Corn. 462, 463. Its
CONCESSIO. Lat. [from concedere,
phraseology is sometimes varied thus: to grant] In old English law. A grant

lluicunquc uiiquis quid conccdit, conoedcro One of the old common assurancesg or forms
videtur ct id sine quo res ipsa one non potnit. of conveyance, being properly of things
To whomsocver an one grants a thing, he
is supposed [seems to grant that also with
out which the thing itself could not exist,
[the grant itself would be of no effect . 11
O0. 52. B1-oom’s Max. 198, [362].
hus,
“if I grant you my trees in my wood, you
may come with carts over my land to carry
the wood.” 11 Co. ub. sup.
Another form of this maxim is the fol

incorporeal, which cannot pass without
deed. 00. Li”. 9 b. 2 Bl. Com. 317.
See Grant.

Conocsaio WISH! conccdcntem latum inter
prctationem babe-rt dcbct A grant ought
to have a broad interpretation [to be libe
rally interpreted] against the grantor. Jenk.
0071!. 279.

CONCESSIT, (pl. CONCESSERUNT.)
In old practice. Granted; allowed; agreed;
concurred. A common term in the old
reports. “\Vhitlock, J. corwessil.” Lalch.
144. “Quad Crew, C. J. and Jones, J.
to any one, it is supposed [it seems] to grant concesserunt.” Id. 149.
CONCESSOR. Lat. (from concederr,
that also without which the thing itself could
not exist, [the means of attaining it].
to grant. In old English aw. A grantor.
CONCEDO. Lat. I grant. An cm Towns. l. 35.
phatic word in Anglo-Saxon grants of land.
CONCESSUS. Lat. [from conceder-e,to
grant] In old English law. A grantee.
Heming, 158, 215, 228.
A word used in old statutes-merchant. Towns. Pl. 35.
Conceseus per literas
patentes; a atentee. Id. 40.
Fleta, lib. 2, c. 64,§ 3.
CONCELARE. L. Lat. In old Eng
CONCES UM. Lat. [from conccdere,
lish law. To conceal. Uoncelata ; con to grant] Granted, or allowed. A term
cealed. Bmct. fol. 70 b. Concelamentum; of frequent occurrence in the old reports,
concealment. Stat. Westm. 2, c. 39. Fleta, denoting the assent of the court to a doc
trine or position laid down on the argument
lib. 1, c. 48, 2.
CONCEPTUM. Lat. (Found) In the of a cause. Quad fuit concessum per lo
civil law. A theft (furtum) was called con tam cure‘-am; which was granted by the
ceptum, when the thing stolen was searched whole court. See the reports paasim. Lord
for, and found upon some person in the pre Coke observes that “ an il est dit, (it is said,)
with Littleton, is as ood as a concess-um in
sence of witnesses. Inst. 3. 1. 4.
Actio concepti ,' an action which lay a book case.” 00. W. 328 b. The same
against the possessor of a thing stolen, al meaning is sometimes expressed by the

lowing (q. v.): Qnando lex aliqnid alicui
conccdit conccdere vidctur ct id sine no rcs
ipsa case non otcst, [or id per qnod mani
illf Ml llllHl.] hen the law grants any thing
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phrases non fuit negatum, and non fuit legal effect in making him liable to the
dedictum, (was not denied). Latch, 149. plaintiff.‘ Termes de la Leg. Cowell.
Dyer, 14.
CONCLUSION. [Lat. conclusio, from
CONCILIABULUM. Lat. [from con comludere, to conclude.] An estoppel or
cilium.] A council house. Towns. Pl. 184.

bar, arisin

from some previous act or ad

CO1\CILIUM. Lat. In old English mission 0 a party. See Concludc.
law. A council. Cmwilium regis prwa
An inference or deduction of law.
tum ; the king’s privy council; called also
An end or close, as of a pleadin .

eoncilium continuum, (perpetual council,)

CONCLUSION TO THE CO NTRY.

and concilium secretum regla, (the king’s In pleading. The tender of an issue to be
secgct council.) C'rabb's Hist. Eng. Law, tried by jury. Steph. Plead. 230. The
22 .
peculiar conclusion of pleadings by way of
Magnum concilium regis ; the king’s traverse or denial; expressed on the part of
great council. Id. 228. One of the an the defendant, by the clause,—“ And of this
cient names of the English parliament. 1 he puts himself upon the country;’’ (et de hoc
Reeves’ Hist. Eng. Law, 62. 8 Co. 39. ponit se super patr-iam;) and on the part
1 Bl. Com. 148.
of the plaintiff, by the clausc,—“ And thus he
Legale concilium ; the king’s council at prays may be inquired of by the country;’’
law; the king’s council of advice in matters (et hoc petit quod inquiratur per patriam ;)
of law. Hale’: Anal. sect. iii.
being the otter of the pleading party to
Concilium militare; the king’s council refer the issue raised upon such pleadizg
in time of war or public hostility. Id.
to the decision of a jury. Steph. Ple .
CONCILIUM, CONSILIUM. L. Int. 73, 78, 230.
CONCLUSIVE. from Lat. coneludere,
In English practice. Argument; or the

sitting of a court to hear argument.

Dies to shut together, or s ut up.] Shutting up

concilii ,' a day to hear the counsel of both
parties in court. Ulterius concilium ; fur
ther argument. 2 Stra. 802. 2 IVila. 125.
A lhotion for a conciliwn, or day for the
argument of a cause, was formerly moved
for upon reading the record in court, but
now it is a motion of course. 2 Tidd’s
Pr. 7 37-730.
The counsel in a cause or matter. Con

a matter; shutting out all further evidence;
not admitting of explanation or contradic

cords.

CONCLUSIVE PRESUMPTION. A
species of presumption of law, which can

tion; putting an end to inquiry; ﬁnal;
decisive.

See infra

CONCLUSIVE

EVIDENCE.

Evi

dence which, in its nature, does not admit

of explanation or contradiction; such as
what is called certain circumstantial evi
dcncc. Burr. Ciro. Evid. 89.
Evidence which, of itself, whether con
cilium non dcdit advisamentum; the coun
sel did not give the advice. Uro. Eliz. 9. tradicted or uncontradictcd, explained or
CONCIO. Lat. A discourse or scr unexplained, is suﬁicient to determine the
matter at issue. 6 Lond. Law Mag. 373.
mon. Towns. Pl. 212.
CONCIONATOR. L. Lat. In old rc And see 1 Stark. Evid. 453.
A common council man; a free

man called to a [legislative] hall or assem
bly. Cowell.
CONCIPERE. Lat. In old practice.
To conceive; to express in words; to
frame or draw a legal instrument. ClcrI:e’s
P1-ax. Cur. Adm. tit. 6.
'
CONCLUDE. [Lat concludere, from
eon, together, and claudere, to shut.]

To

not be disputed or rcbuttcd; otherwise
called a prwsumptio jwis et de jure, (q. v.)
It is rather a rule of law, than a presump

tion in the proper sense.

Vinnius, Jurispr.

Contr. lib. 4, tit. 36.

“Conclusive pre

sumptions are rules determining the quan
tity of evidence requisite for the support

determine, ﬁnish, shut up, [or close].

Co. of any particular avcrmcnt, which is not
permitted to be overcome by any roof
To estop or bar a man to lead or claim that the fact is otherwise.” 1 Greenl. vid.
any other thing. Id. ibid.
‘o bar or shut § 15. Of this class, is the presumption that
out; to shut u a party to a position which a sane man contemplates and intends the
he has taken.
Thus, where a shcriﬂ' has natural and robable consequences of his
returned a capias that he has taken the de own acts.
d. 18. Lord Ellenboroug Ii
fendant, he is concluded by such return, i. e. 3 11!. ch S. 11, 15. Burr. Circ. Enid. 4 6»

Lin. 37 a.

_

barred, shut out or estopped from ques 47.
tioning the return itself, or avoiding its
CONCORD.
Von. L

22

[Lat concordia ; L. Fr.

‘ eon
In old practice.
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An agreement woman taken to cohabit in the manner, and

between two or more, upon a trespass com

mitted, by way of amends or satisfaction
for it. Plowd. 5, 6, 8. The more modern
term is accord. See Accord and satisfaction.
An agreement between the parties to a
line of lands, how and in what manner the
land should pass. Termes de la Ley. Called
in the statute Modus levandi ﬁnes, “ the
peace.” 2 Inst. 510. It was one of the
necessary parts of a ﬁne, and indeed the
foundation and substance of it-, being an

under the character of a wife, but without
being authorized thereto by a legal mar
riage. Shel/"ord, Marr. ¢£' Div. 10, and
note. See Tag/l. Civ. Law, 273.

CONCUBINAGE. [Lat. concubinatua]
The cohabitation of a man with a woman to

whom he is not united by marriage."‘
A plea or exception in the old action of

dowcr, that the claimant was not lawfully
married to the party from whose lands she
sought to be endowed, but only his concu
acknowledgment that the lands in question bine." Bract. fol. 302. Britt. c. 107.
CONCUBINAGE. In the civil law.
were the right of the complainant.‘ 2
Bl. Com. 350. 1 Staph. Corn. 517. See A species of marriage, or rather a half, or
Fine, Cognizance, Peace. Hence ﬁnes them semi-marriage, (Lat. semi-matrimonium ,
selves were anciently called concords, and Gr. Ij,“yu;m,) authorized by law. Shel/'ord,
ﬁnal concords. C'rabb’s Hist. Eng. Law, Marr. if Div. 10. Cooper’s Justin. Inst.
Notes,‘ 420. See Tayl. Civ. Law, 273.
94, 178.
CONCULCARE. Lat. In old English
CONCORDAT. An agreement made
by a temporal sovereign with the pope, law. To trample down, or tread under foot.
relative to ecclesiastical matters. Webster. Conculcavit et consumpsit ; (he) trod down
CONCORDES. Lat.
lur. of cancers, and consumed. Reg. Orig. 94.
q. v.] In old practice.
greed, as a jury
CONCUR. [from Lat. concurrere, to run
upon their verdict. In dicendo vcredictum together.] To meet; to unite. Formerly
suum, aut omnes concordes sunt, aut applied to things, as to titles. “When two
quidam concordes et quidam discordes ; in titles concur, the best is preferred." Fineh’s
delivering their verdict, they are either all Law, b. 1, ch. 4, num. 82.
,
agreed, or some are agreed, and some not.
To claim jointly with others; to claim at
Bract. fol. 292. Dance unanimes fuerint the same time; to claim adversely. See
ct concordes ; until they shall be unanimous Concursus. Not in use.
and agreed. Fleta, lib. 4, c. 9, § 2.
CONCURATOR. Lat. In the civil law.
Agreed or unanimous. Said of the plain A co-curator, or co-guardian. Inst. 1. 24. 1.
tiﬂ"s secta. Fleta, lib. 2, c. 47, § 5.
CONCURRENCE. [Lat concursus, q.
CONCORDIA. Lat. In old English v.] In the civil law. A term applied to
law. An agreement, or concord. Fleta, actions where two or more meet in, or may
lib. 5, c. 3, 5. See Concord.
be brought by one and the same person, on
The agreement or unanimity of a jury. the same ground of action. 1 Mackeld.
Compellere ad concordiam. FZeta, lib. 4, c. Civ. Law, 195, § 198. It has not been
adopted in the common law, though the
9
2.
’§!ONCORDIA DISCORDANTIUM participle “concurrent” is constantly used
CANON UM. Lat. The harmony of the in expressing the same idea. See Concur
discordant canons. ‘A collection of eccle rere. Concourse is the term used in Scotch
siastical constitutions made by Gratian, an law. See Concourse of actions.
Italian monk, A. D. 1151 ; more commonly
CONCURRERE. Lat. [from con, to
known by the name of Decretum Graliani, gether, and curre-re, to run.] In the civil
(q. v.) 1 Bl. Com. 82. See Canon law. law. To run together; to meet; to be
CONCUBINE. [Lat. concubina, from equally available for attaining a certain ob
concumbcre, to lie to ether.] A woman ject; to concur.‘ Traditum est, duas lu
with whom a man coiabits without mar

crativas causas

in eundem hominem, ct

riage, as distinguished from a lawful wife."‘ eandem rem concurrere non posse; it is a
Where a man had a bastard son, and after maxim that two lucrative actions cannot
wards married the mother, and by her had concur, or meet in the same person, and
a legitimate son, the woman before mar for the same thing. Inst. 2. 20. 6. See
riage was called concubina, and afterwards Dig. 17. 43. 1. Ubi dues actiones dc ea
mulicr. Glanv. lib. 7, c. 1. 2 Bl. Corn. dcm re concurrunt; where two actions con
cur for the same thing. Bract. fol. 114.
248.
CONCUBINE. In the civil law. A The verb concur (q. v.) is not now used in
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English in this sense, being exclusively ap form of condemnare, to condemn.
plied to persons.
Uonrurrens, concurrentes ; concurrent.
Cum quis plures habeat actiorws concur
rentcs do eadem re ; where one has several
concurrent actions in respect of the same
matter. Bract. fol. 114. The correspond
ing English phrases “concurrmt actions,”
“concurrent remedies,” are

in

constant

use.
CONCURSUS. Lat. [from concurrerc,
q. v.] In the civil law. A runningto—
gether; ameeting or concurrence. Con
cursus actionum ; concurrence or concourse
of actions. Inst. 4. 7. 5. Id. 4. 3. 11.
See Comurrmce.
A running together; collision or conﬂict.

Bract.

fol. 128.

CONDERE.
lish.

Lat.

To make or estab

Testamentum condere; to make a

wilL Bract. fol. 60 b. Condidit ,' he made
(a will). The name of a plea in the Eng
lish eccleiastical courts.
CONDICTIO. Lat. [from condicere,

to summon; denuntiar-e.] In the civil law.
A personal action; an action against the
person, in which the plaintiﬂ' complains
that something ought to be given to him ;
(dicimus condictionem actionem in per
sonam ease, qud actor intendit dari sibi oper
tere.) Inst. 4. 6. 15. Sometimes called
condictitia actio; an action of condiction.

Inst. 3. 15. 1. This sense of the word is
admitted in the Institutes to be an abuse
ﬂicting rights of creditors, in relation to (abusivé dicimus condictionem) of its origi
Concursus creditorum ,' the conﬂict or con

their liens, privileges and priorities, in nal meanmg, which was a denunciation
cases of insolvency and other cases. Storg’s or summoning, the word being derived

Conjl. Laws, § 325 c, § 433 a.

from condicere, which, in the old language,

CONCUSS. [from Lat. concutere, q. v.] signiﬁed to denounce, or summon a party
In Scotch law.
322.

To coerce.

Shards R. to appear on a certain day to receive judg
ment. Inst. 4. 6. 15. Tkeoph. in loco.
[from concutere, Heinccc. Elem. Jur. Civ. lib. 4, tit. 6,§ 1145.

CONCUSSIO. Lat.
q. v.] In the civil law. The offence of Hallifaz, Anal. b. 3, ch. 1, nu. 5.
extortion by threats of violence. Dig. 47.
CONDICTIO CERTI. Lat. In the
civil law. An action which lies upon a
13.
CONCUTERE. Lat. [from con, to promise to do a thing, where such promise
gether, and quatere, to shake.] In the civil or stipulation is certain, (si cerla sit stipu
law. To coerce by threats of violence; to 4 latio.) Inst. 3. 16. pr. Id. 3. 15. pr.
extort from the fears of a person. Dig. 1. Dig. 12. 1. Bract. fol. 103 b. Fleta,
18. 6. 3. Brissonius.
lib. 2, c. 60, § 23.
CONDEMN. [Lat. condemnare.] To
CONDICTIO EX LEGE. Lat. In the
ﬁnd or adjudge guilty. “If one be con civil law. A personal action, arising from
demned in an action upon the case.” 3 a particular law. This bad place when an
obligation had been introduced by a new
Leon. 68, case 103.
In international law. To declare a ves law, and no particular action had been ex
sel legally captured. See Condemnation. pressed by which that obligation might be
In maritime law. To pronounce worth enforced. Dig. 13. 2. God. 4. 9. Heinecc.
less‘, to declare a vessel unﬁt for service.
Elem. Jar. Civ. lib. 4, tit. 6, § 1155. Halli
CONDEMNATION. In international faz, Anal. b. 3, ch. 1, num. 16.
law. The sentence of a court of compe
CONDICTIO INDEBITI. Lat. Inthe
tent jurisdiction, that a ship or vessel civil law. An action to recover back mo
taken on the high seas was liable to cap ney paid by mistake, as not being due (in
ture, and was legally captured. Chill]/’s debitum) to the party who received it.
Law of Nations, 99. Holthouse. This Inst. 3. 15. 1. Dig. 12. 6. 1. Cod. 4. 5.
sentence is, in all cases, essential to change Fleta, lib. 2, c. 60, § 1. It approaches
very nearly to our action for mone had
the pro erty. 1 Kent’s Com. 102, 103.
Cooper's Notes, ( 594,)
CO DEMNATION MONEY. In prac and received.
tice. The damages which the party fail on Inst. ub. supra. 1 Kames’ Equity,
ing in an action is adjudged or condemned 307. Heinecc. El. Jur. Civ. lib. 3, tit. 28,
to pay; sometimes simply called the con § 991. Bell’s Dicl.
CONDICTIO REI FURTIVJE. Lat.
demnation. 3 Bl. Corn. 291. It answers
to the judicatum of the civil law. Id. In the civil law. An action which lay to
recover a thing stolen, against the thief
291, 292.
CONDEMPNARE. L. Lat. An old himself, or his heir. Inst. 4. 1. 19. Dig.
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18. 1.

God. 4. 8.

Heineec. _El. Jur. Gin.

CON

Upon condition, (sub conditione).

Litt.

sect. 328. C0. Litt. 203 a.
Provided always, (proviso semper). Litt.
CONDICTIO SINE CAUSA. Lat. In

lil). 4, tit. 1, § 1062.

Bract. fol. 103 b.

the civil_law. An action which lay in favor
of a person who had given or promised a
thing without consideration (causa).

Dig.

12. 7. God. 4. 9.
CONDITIO. Lat. A condition. Bract.
fol. 19, 47, et passim. See Condition.
Uonditio beneﬁcial-is gum statum con
ltruit, benigne, secundum verborum intentio
nem est interpretanda ,' odiosa autem, qua:
staturn destruit, stricte, secundum verborum

proprietatem est acci ' a. A beneﬁcial
condition which creates an estate is to be
construed favorably, according to the inten
tion of the words; but an odious condition

which destroys an estate, is to be taken
strictly, accordincg to the precise meaning
of the words. 8 o. 90. Shep. Touch. 134.
Umzditio dicitur, cum quid in casum in
certum, qui potest tendere ad ease aut ncm
use, confertur. A condition is said to be

sect. 329.

So that, (ita quod). Id. ibid.
That if it happen, (quod si contingat).
Id. 330.

The use of any of these words in a deed
(except the last, Litt. sect. 33], Co. Litt.

204 a;) makes an estate upon condition.
See Estate upon condition. There are
other words which sometimes amount to a
condition, and sometimes not; such as if,
si) ; for, (pro) ; by reason, (causd). Co.
itt. 204 a. Si (if) was the great chame
teristic word of a condition in the old law.
Fleta, lib. 3, c. 9, § 4. The word that,
(at), was the proper word to express a mo

due, and because, (quia), to express a con
sideration. Id. ibid. C0. Litt. ub. sup.
The words to do, or that he shall do, (ad
facz'endum,) and doing, or on his doing, (fa

ciendo) ,' to pay (ad solvendum) ,' with that

where any thing is annexed having refer intention, (ed intentions) ; to the eject, (ad
ence to an uncertain event, which may tend ejcctum) ; for the purpose, (ad proposi
to create or destroy it.

00. Litt. 201.

tum) ,' make a condition in a will, but not

Uonditio (prmocdm) adimpleri debut pri in a deed. 0'0. Litt. 204. 2 Cr-abb's Real
usquam scquatnr ettectns. A condition Prop. 802, § 2143; 803, § 2145. 4 Met
precedent ought to be fulﬁlled before the ralf’s R. 525, 526.

2 Hilliard’s Real

effect can follow. 00. Litt. 201.
CONDITION. [Lat. conditia]

Prop. 357, 358.

as given by Litt eton, are the following:

of -an oﬁice generally, without adding other

A re
CONDITION EXPRESSED, or CON
straint annexed to a thing, so that, by the DITION IN DEED. A condition ex
non-performance of it, the party to the con pressed in the deed by which it is created,
dition shall receive prejudice and loss, and (conditio espresso). 2 C'rabb’s Real Prop.
by the performance, commodity and advan 792, § 2127. Bract. fol. 47. Acondition
tage.‘'‘ West’s Symb. par. 1, lib. 2, sect. annexed by express words, to any feed
156. Terrnes de la Loy. Uowell.
mcnt, lease or grant. Termes de la Ley.
A modus, quality or qualiﬁcation annexed As where a fcoﬂ'mcnt or lease is made, re
to an estate, interest or right, whereby it scrvinga rent payable at a certain day,
may be created, enlarged or defeated upon with aproviso, that if it is not paid on that
an uncertain event.‘r 0'0. Litt. 201 a. 2 day, the feotfor or lessor may enter, this is
C'rabb’s Real Prop. 792,§ 2127. 2 Bl. a condition expressed, or condition in deed.
Com. 151. 1 Steph. Corn. 276. 4 Kenfs Id. 2 C'rabb’s Real Prop. ub. sup. Litt.
sect. 325. 4 Kmt’s Corn. 123. Called
Corn. 121.
The deﬁnition of Lord Coke, from which also, formerly, an actual condition. Termes
the above is slightly modiﬁed, is in these de la Leg/.
words: “ Condition—est modus, is a quali
CONDITION IN DEED, or CONDI
ty annexed by him that hath estate, in TION IN FACT. [Fr. condition en fait.]
terest or right to the same, whereby an A condition expressed in a deed, (as a
estate, &c. may either be defeated, or feoffment, lease, or grant,) in plain words,
enlarged or created, upon an uncertain or legal terms of law. Cowell. Co. Litt.
event.” 00. Litt. ub. sup. Strictly, mo 201 a. See Condition expressed.
due and conditio are not, in all cases, con
CONDITION IMPLIED, or CONDI
vertible terms. The difference between TION IN LAW. A condition not ex
them is shown in Bracton. Bract. fol. pressed in words, but implied bylaw; a
18 b, 19. See Modus.
tacit condition, (conditio tacita). Bract.
The most ex ress words of condition, fol. 47. As if a grant be made to a man
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words, the law tacitly annexes hereto a se
cret condition, that the grantee shall duly
execute his oﬁice. Litt. sect. 328, 378. 2'
Bl. Com. 152. 2 Crabb’s Real Prop. 804,
§ 2146. Terms de la Leg. Anciently
also called a condition covert. Id. So it
was a tacit condition annexed to every ten
ancy, that the tenant should not do any

act to the prejudice of the reversion.

CON

Com. 154. 1 Steph. Com. 278. 4 Kent’s
Com. 125. United States Digest, Condi
tion I.
Whether a condition be pre
cedent or subsequent, does not depend
u on any precise form of words, or their
p c in the deed, but must be determined
by the whole instrument. 1 WisconainR.

527. 2 Selden’s R. 74, 80. The preco
4 dency of conditions must depend on the

Kent’s Corn. 122.

order of time in which the mtent of the

CONDITION IN LAW. [L. Fr. con transaction requires their performance. Id.
dition en
A condition tacitly cre ibid. Conditions subsequent in deeds are
ated [or annexed to a
t-,] by law, with not favored. 15 Georgia R. 103.
CONDITION INHERENT. A con
out any words used y the party. 00.
Litt. 201 a, 234 b. Sec Condition im dition annexed to the rent reserved out of
' plied. A limitation is called by Littleton the land whereof the estate is made; [or
a condition in law. Litt. sect. 380. 2 Bl. rather to the estate in the land, in respect

Com. 155. See Limitation.
CONDITION PRECEDENT.

of rent, &c.]
A con-'

dition preceding an estate.‘ A condition
which must happen, or be performed, before
the estate to which it is annexed can vest
or be enlarged. As if a man grant to his
lessee for years, that, upon payment of a
certain sum within the time, he shall have
the fee, this is a condition precedent,
[that is, the condition precedes the estate

m fce,] and the fee does not pass until the
money be paid. 2 Bl. Com. 154. C0. Litt.
217. Terms: de la Leg. 1 Steph. Com.

277-281. 2 Wooddes. Lect. 86. 2 C'rabb’s
Real Prop. 792, § 2128. 4 Kent’s Com.
125. 2 Dallas’ R. 317. Conditions pre

cedent must be strictly performed.

See 1

Kernan’a R. 25.

CONDITION PRECEDENT. In the
law of contracts. A condition preceding
theaccruing of a right or liability.‘ An
act essential to be performed by one party,

Shep. Touch. (by Preston),

118.

CONDITION COLLATERAL. A con
dition where the act to be done is acol
lateral act. Shep. Touch. 118.
CONDITION AFFIRMATIVE.
A
condition which consists in doing a thing;
as, provided that the lessee shall pay rent,
&c. Shep. Touch. 118.
CONDITION NEGATIVE. A condi
tion which consists in not doing a thing;
as, provided that the lessee shall not alien,
&c. Shep. Touch. 118.
CONDITION RESTRICTIVE. A con
dition for not doing a thing; as that the
lessee shall not alien or do waste, or the
like. Shep. Touch. 118.
CONDITION COMPULSORY.
A

condition expressly requiring a thing to be
done ;" as that a lessee shall pay 10!. such

a day, or his lease shall be void. Shep.
Touch. 118.
CONDITION SINGLE. A condition
prior to any obligation attaching upon
another party, to do or perform another to do one thin only. Shep. Touch. 118.
given act. Holthouse. Chittg on Can
CONDITIO ' COPULATIVE. A con
dition to do divers things. Shep. Touch.
tracts, 738.

CONDITION SUBSEQUENT. A eon 118.
ditiou following an estate.‘ A condition
CONDITION DISJUNCTIVE. A con
annexed to an estate already vested, by the dition requiring one of several things to
performance of which such estate is kept
and continued, and by the failure or non
performance of which it is defeated.‘I U0.
Lilt. 201. 2 Bl. Com. 154. As ifa man
grant an estate in fee simple, reserving to

be done. Shep. Touch. 118.
CONDITIONAL CREDITOR. In the
civil law. A creditor having a future right
of action, or having a right of action in

expectancy. Dig. 50. 16. 54.
CONDITIONAL FEE. A fee restrained,
that if the rent be not paid at the times in its form of donation, to some particular
limited, it shall be lawful for him and his heirs, exclusive of others; as to the heirs
heirs to re-enter and avoid the estate; this of a man’s body, by which only his lineal
is a condition subsequent, the estate of the descendants were admitted, in exclusion of
grantee being defensible, if the condition collateral heirs, or to the heirs male of his
himself and his heirs a. certain’ rent, and

be not performed.‘I Litt. sect. 325. 2 Bl. body, in exclusion both of collaterals and

CON
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lineal females also. 2 Bl. Com. 110. 1 which have been made with us unjustly
Steph. Com. 226. It was called a condi and against the law of the land, shall be
tional fee, by reason of the condition ex wholly remitted. Mag. Carl. Johan. c. 55.
CONDONATION.
[Lat condonatio,
pressed or implied in the donation of it,
that if the donee died without such par from condonare, to forgive. In ecclesias
e forgiveness,
ticular heirs, the land should revert to the tical law. Forgiveness.
donor. 2 Bl. Com. 110. It was a fee by a husband or wife, of a breach of marital
simple, on condition that the donee had duties on the part of the other, as of acts
issue, [or the prescribed heirs]. Id. ibid. of adultery or cruelty. Shelford, Marr. d
4 Kent’: Com. 11, 12. Under the statute Div. 436, 445. It is either express or im
De donis, conditional fees were changed plied; express, when signiﬁed by words or
into estates tail. Id. 11, et seq. 444. In writing, and implied from the conduct of
the United States, conditional fees have the parties, as where, for instance, the in
generally partaken of the fate of estates jured party, after reasonable knowledge of
tail, and have not been revived. In South the inﬁdelity of the other, continues to live
Carolina, however, they still exist. Id. 16, with him or her, in a state of matrimonial
17. 1 Hilliard’s Real Prop. 97, 98.
connection, or renews such connection
CONDITIONAL LIMITATION. A when it has been suspcnded.* Id. 445.
species of limitation of an estate, partaking 'Sanchez de Divorlio, lib. 10. disp. 5, cited
of the nature of a condition. 4 Kmt’s ‘ ibid. 1 Haggard’; Ecol. Rep. 130. 2
Com. 127. As if a condition subsequent Ifenfs Com. 101, and notes. It is called a
be followed by a limitation over to a third conditional forgiveness, being accompanied
person, in case the condition be not fulﬁlled, by an implied condition that the injury
or there be a breach of it, that is termed a shall not be repeated. 3 Hagg. R. 629,
conditional limitation. Id. 126. Some 351. Id. 733, 752. 4 Paigds R. 460.
CONDUCERE. Lat. In the civil law.
times considered as the same with a re
mainder. Id. 128, notes. Id. 249,250. To hire. Dig. 19. 2. 6, 8, 60, 61, 62.
This term is used in other senses than
CONDUCT. See Safe conduct.
the foregoing. Thus it is said, that a con
CONDUCT MONEY. In English prae
ditional limitation is where an estate is so tice. Money paid to a witness who has
expressly deﬁned, and limited by the words been subpmnacd on a trial, suﬂicient to de
of its creation, that it cannot endure for fray the reasonable expenses of

any longer time than till the contingency
happens upon which the estate is to fail.
1 Steph. Com. 278. And to this class are
referred all base fees, and fees simple con
ditional at the common law. Id. ibid.
CONDITIONAL STIPULATION. In
the civil law. A stipulation to do a thing
upon condition, as the happening of any
event. Sub conditione stipulatio ﬁt, cum
in aliquem casum difertur obligatio. Inst.
8. 16. 4.

oing to,

staying at, and returning from t 0 place
of trial. Lush’s Pract. 460. Archb. 1Veu
Pr. 639.

CONDUCTI ACTIO. Lat. In the civil
law. An action which the hirer (conductor)
of a thing might have against the letter,

(locator). Inst. 3. 25, pr. 2. Otherwise
called at conduclo actio. Dig. 19. 2. 15.
Heinecc. Elem. Jur. Civ. lib. 3, tit. 25,§ 929.
See Conductio.
CONDUCTIO.

Lat. [from conducere,

CONDITIONES.
Lat.
Conditions. to hire] In the civil law. A hiring. Used
Conditions: qnelibet odiosm; maxim: nutcm general y in connexion with the term loca
contra matrimoninm ct commcrcinm. Any lio, a letting. Localio cl conductio, (some

conditions are odious, but especially those

times united as a compound word, locatio

which are against in restraint of] marriage conduclio) ,' a letting and hiring.

and commerce.

oft‘: R. Appendix, 644. 25.

CONDITIONS OF SALE. The terms
upon which sales are made at auction;
usually written or printed and exposed in
the auction room at the time of sale. See
Babinglon on Auctions, 233—243.
CONDONARE. Lat. In old English
law. To forgive; to remit. Omnes ﬁnes
qui injusle cl contra legem terrw facti aunt

n0biscum,—omm'no condmmtur; all ﬁnes

Inst. 3.

Dig. 19. 2. 1, 2. Brad. fol. 62, c. 28.

Story on Bailments,

8, 368.

Sec Lo

calio.

CONDUCTOR. Lat. [from conducerc,
to hire.] In the civil law. Ahirer. Inst.
3. 25. pr. dl 5, 6. Dig. I9. 2. 11, 15. Flcla,
lib. 2, c. 59,§ 1. 2 Kent's Com. 586, note.

Conductor militum ,' a presser of soldiers.
Cro. Car. 71.

CONDUCTUS.

Lat. [from conducere,
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tohire.]

Hired.

Rec conducta; conduc

tum; a thing hired. Bract. fol. 62.
CONE AND KEY. [Cone or colne,
Sax. an account] A phrase (partly Saxon,
or early English,) used by Bracton in de
scribing the privileges which a certain age
gave a female in his time. Femina in tali
wtate, (i. e. 14 vel 15 annoy-um,) poles! dis
poncre domui sum, et habere Cone et Kcye.
Bract. fol. 86 b.

Some copies read cover

ct keye, as to which Spelman expresses a
doubt. His own MS. copy of Bracton had
cone aut keye. According to Lord Coke,
“ cover et keye” is the true reading, that is,
cofer and keye; meaning that a woman at
the age mentioned was able to discern what
things were in a household, ﬁt to be kept in
cqfer, under lock and key.

2 Inst. 203.

See 1 Reeves’ Hist. Eng. Law, 284, note.
See Key.

CON FECCION, Confexion, Confectioun.
L. Fr. In old English law. A, or the
making or execution of a written instru
ment. Britt. c. 28. Confecciond’la char-tr’ ,
the making of the charter. Id. c. 93. Con
fectioun. Yearb. P. 1 Edw. II. 5.

CONFECTIO.

CONFESSIO.

Lat.

A

confession.

Confessio in judicio ,' aconfession made in,
or before a court.

Confcssio facts in judicio omni probatione
ll]llj0l' “L

A confession made in court is

of greater effect than any proof.

Jenk.

Cent. 102.

Conlcssns pro judirato eat, qui quodammodo
sua sentcntia damnutur. One who confesses

A woman at such an age, is held as adjudged, who is in a manner
condemned by his own sentence, [being, in

(14 or 15,) may take charge of her house,
and have cone and key ; (that is, keep the
accounts and keys). Spelman. A some
what similar qualiﬁcation in the son of a
burgess is mentioned by Glanville, (lib. 7,
c. 9); and also by Bracton in another pas
sage. Bract. fol. 86 b, {I 2. See Fleta,
lib. 1, c. 11, § 7.

CON

L. Lat. [from conﬁcere,

to make; L. Fr. confeccion.]

In old Eng

a manner, self-condemned}

Dig. 42. 2. 1.

More brieﬂy expressed, C011 C8808 ill jllht 1'0
judioalis lmbcri planet. Cod. 7. 59. T is
maxim of the civil law is adopted by Lord
Coke, in the following words : COIIICSBIIS lll
judicio pro judicato habetur, ct quodammodo

sun sentcntia damnatur.

One who makes a

confession in court is considered as having
judgment passed upon him, and is, in a
manner, condemned by his own sentence.

11 Co. 30. The peculiar meaning of the
words in judicio seems to have been mis
apprehcnded in most of the translations of
these maxims. See Injudicio, Judicium.
CONFESSION AND AVOIDANCE.
In pleading. The admission of the truth
of a statement of fact contained in the
pleading of the opposite party, cou led
with the allegation of a new fact, w ich
obviates or repels its legal effect, and thus
avoids it.‘* A pleading framed upon this
principle is called a pleading in confession
and avoidance, or by way of confession and
avoidance. Steph. Plead. 52, 198, 200.
3 Bl. Com. 310. Thus, where a release is

A, or the making or execution of

pleaded in barto a declaration, the plaintiff

a charter, deed or other written instrument.
Bracl. fol. 39 b, 398. Flcta, lib. 2, c. 61,
§ 16. Plowd. 108a. Aconfcctione; from
the making. 5 Co. 1. 1 Ld. Raym. 480.

may rcply, admitting the execution of the

lish law.

CONFEDERACY.

[L. Lat. confedera

lio, a lc uing together; from con, and
federatio rom fcedus, a league.] A com
bination between two or more persons to
do any hurt or dam e to another, or to do
In
anycriminal
unlawfullaw,
thing.
usually Tcrmes
termed conspiracy,
de la

release, but avoiding the legal effect of that
fact, by stating a new fact, viz. that it was
obtained by fraud or the like.* The ad
mission, however, in these cases is never

made in express terms, though it must
always be distinctly implied in, or inferable
from the matter of the pleading. Steph.
Pl. 200.

CONFESSION. [Lat confcssio, from
conﬁteri.] In criminal evidence. Acknowl

edgment of guilt or agency. See 1 Greenl.
Evid. §213, ct seq. United States Digest,
fcderacy between the defendant and other Evidence in criminal cases. Burr. Circ.
persons to injure the complainant, is one of Eu. 495.
CONFESSO. See Pro confesso.
the formal parts of a bill. Story’s Eq. Pl.
CONFESSORIA ACTIO. Lat. In the
§ 29.
. v. )equity pleading, the charge of a con
(qln

CONFEDERATION.

L. Lat. confed civil law. An action for enforcing ascrvi
e tude. 1 Mackeld. Civ. Law, 352, § 321.

eratio ; see confederacg/.]
nion by le
or mutual contract; federal compact.
Articles of confederation.
.

ee Heinccc. El. Jar. Civ. lib. 4, tit. 6, § 1135.
See Actio confessoria.
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CONFIRMATIO. Lat. [from conﬁr
CONFESSUS. Lat. One who has
confessed. See Confessio.
mare, q. v.] In old English law. A con
CONFICERE. Lat~ [from con, together, ﬁrmation. Conﬁrmatio est prioris juris at
and facere, to make.] In civil and old dominii adepti ﬁrmatio, cum prima ﬁrmi
English law. To make or execute, as a tate dmationis; nihil enim noviattribuit, sad
deed or other written instrument. Dig. 27. jus vetus consolidal et conﬁrmat. A con
1. 45. 3.
Conﬁciendus; to be made. ﬁrmation is amaking ﬁrm of a former right
Towns. Pl. 97. Corzfectus; made. Pro and ownership already obtained, with the
fert chartarn tali die confectam; he pro ﬁrst strength of the gift, [i. e. with all the
duces a deed made on such a day. Bract. strength it could have had from the original
gift]; for it confers nothing new, but con
fol. 57 b.
CONFIDENTIAL COMMUNICATION. solidates and conﬁrms the old right. Bract.
See Privileged communication.
fol. 58.
CONFIRM. See Conﬁrmare, Conﬁrma
Conﬁrmatio est nulla, ubi donum pum
(ICM tit invalidum. A conﬁrmation is null,
tion.
CONFIRMARE. Lat. [from con, to where the preceding gift is invalid; that is,
gether, and ﬁrmare, to strengthen] In old it has no effect to strengthen a void estate.
English law and conveyancin . To con Co. Litt. 295 b. See Conﬁrmation.
ﬁrm; to make ﬁrm, or strong, €ﬁrmumfa
Conﬁrmatio omnes supplet dctectna lirct
cere ; Litt. sect. 520); to give additional id quod aclum est ab imtio non valuit. A
conﬁrmation supplies all defects, although
strength or validity.
Conﬁrmare was used as an ordinary that which has been done was not originally
word in deeds of - gift-, in the time of Brac valid.
Co. Litt. 295 b. In Fleta, the
ton. Dedi et concessi, et hac prwsenti charta maxim is given in fewer words: C0lllll'l]Illl0
mea conﬁrmavi; I have given and granted, omncm supplct detectum. Conﬁrmation sup
and by this my present charter have con plies all defect. Fleta, lib. 3, c. 3, §7. Con
ﬁrmed. Bract. fol. 34 b. In this applica ﬁrmatio supplevit defeclum. Bract. fol. 271.
CONFIRMATIO PERFICIENS. L. Lat
tion, it merely signiﬁed to give additional
strength to what was already strong, and In old English law. A perfecting con
to give it at the same time, that is, by the ﬁrmation. A conﬁrmation which tends and
same instrument;. thus strictly preserving serves to conﬁrm and make good a wrong

the etymology of the word; (can, to ether, ful and dcfcasible estate, [by adding the
or 82'-mu-I.) Est eonﬁrmare id qu prius
ﬁrmum fuit simul ﬁrmare. Id. ibid. It is
used in the same sense in Magm Charla,
(c. 1). Concessimus Deo, et hac prwsenti
charta noslra conﬁrmavimus.
Conﬁrmare was afterwards used as the
effective word in deeds of conﬁrmation,
properly so called.
See Conﬁrmation.
Noverint universi, &c. me A. de B. ratiﬁ
cassc, approbasse et conﬁrmasse, drc. Know
all men, &c. that I, A. of B. have ratiﬁed,
approved and conﬁrmed. Litt. sect. 515.
In this latter application, conﬁrmare signi
ﬁed to make strong that which before was
weak or defective. As earlyas the time of
Fleta, the deﬁnition given by Bracton (su
pra) was modiﬁed so as to read, Conﬁr
mare eatid quod prius inﬁrmumfuit simul
ﬁrmare.

Flela, lib. 3, c. 14,§ 5.

this is quoted by Lord Coke.

right to the possession, or defeasible seisin,]
or to make a conditional estate absolute, [by
discharging the condition]. Shep. Touch.

(by Preston), 311.
CONFIRMATIO CRESCENS. L. Lat.
In old English law. An increasing or en
larging conﬁrmation. A conﬁrmation which
tends and serves to increase and enlarge
a rightful estate, and so to pass an interest,
[viz. an estate]. Shep. Touch. 311.
CON FIRMATIO DIMINUENS.
L.
Lat. In old English law. A diminishing
conﬁrmation. A conﬁrmation which tends
and serves to diminish and abridge the ser
vices whereby a tenant doth hold, [opera
tin as a release of part of the services].

Shiv. Touch. 311.
CONFIRMATIO

(or

And TIONES) CIIARTARUM.

Co. Litt. 295. ﬁrmation of the charters.

CONFIRMA
Lat. Con
The title of a

Conﬁrmare nemu potent prius quam ins statute passed 25 Edw. I. conﬁrming Magm
ti accide-rit. No one can conﬁrm before Charta, and the Charter of the Forest,
the right accrues to him. 10 Co. 48.
and by which the former is directed to be
Continuat usum qui tollit abusum. He allowed as the common law; all judgments
conﬁrms the use [of a thing] who removes contrary to it are declared void ; copies of
it are ordered to be sent to all cathedral

the abuse [of it]. Mow, 764.
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churches, and read twice a 'year to the
people; and sentence of excommunication
is directed to be as constantly denounced
against all those that, by word, deed or
counsel, act contrary thereto, or in any de

CON

CONFISCATE. [Lat. conﬁscatum, con
ﬁscata.] Conﬁscated; forfeited to the
treasury or exchequer of the king or state;
seized as forfeited.

Termes de la Leg/.

Staundf. Pl. Cor. lib. 3, c. 24. Cowell.
gree infringe it. 1 Bl. Com. 128. It is in 1 Bl. Com. 299. See To conﬁscate, Bona
the form of a charter or letters patent. conﬁscata.
Crablfs Hist. Eng. Law, 173. 2 Reeves’
To CONFISCATE. [Lat conﬁscare,
Hist. 101,102. Barringt. Obs. Stat. 173. from con, with, and ﬁscus, a treasury.] To
CONFIRMATION. [Lat. conﬁrmatio, adjudge to be forfeited to the public trea
q. v.] In conveyancing. A conveyance of sury ; to condemn private forfeited property
an estate or right in esse, whereby a voids. to public use. W'ebster.—To convert or
ble estate is made sure and unavoidable, appropriate private property to the use of
or whereby a articular estate is increased t e state, as being forfeited; to transfer
[and enlarged . Co. Litt. 295 b. Litt. private property to the ﬁsc, or public trea
1 Steph.

sury, on the ground of its being forfeited.‘*

Com. 482. Shep. Touch. 311. Termes
de la Leg/. An approbation of, or assent to
an estate already created, by which the
conﬁrmor strengthens and gives validity to
it, as far as it is in his power. Gilb. Ten
ures, 7 5. Butler’s U0. Litt. lib. 3, note

See 1 Kent's Com. 56, 59. Debts are
sometimes said to be conﬁscated. Id. 62.

sect. 515, 516.

2 Bl. Com. 325.

See Conﬁscation.

Conﬁsk, (q. v.) is an

obsolete form of this word.

*,,,‘* “To conﬁscate” and “ to forfeit”have

been called synonymous terms, and have
253. The most common and proper words been so used. Blount. Chase, J. 3 Dal
of making it are “have ratiﬁed, approved las’ R. 199. This is on the authority of
and conﬁrmed,” (ﬂlft:/l‘C¢l88€, cepprobasse et Lord Coke, who observes that conﬁscare
conﬁrmasse.)
Litt. sect. 515.
Shep. and forisfacere are synong/ma. 3 Inst. 227.
Touch. 311. These are the operative words, As used in modern law, however, there
although it is usual to insert the words seems to be a clear distinction between
“given and granted,” also. Watkins on them; toforfeit being properly applied to
the act of the individual, and the consequent
Conn. 221.
A conﬁrmation belongs to that class of condition of his property; to conﬁscate, to
conveyances tenned secondary or derivative, the action of the state thereon. The indi
and is nearly allied to a release. 2 Bl. vidual forfeits; the property itself is for
Com. 324, 325. How it differs from a re feited ; the state conﬁscates it as forfeited.
lease, see Watkins on Conn. 219. Ditt. Property cannot be conﬁscated without be
sect. 516, ct seq. There are implied as well ing legally forfeited, but it may be forfeited
as express conﬁrmations, the former being without being conﬁscated, as where a for
made by construction of law. 00. Litt. fciturc is not taken advantage of. Where

295 b.

Shep. Touch. 311.

The party property is forfeited, it does not vest in the

making a conﬁrmation is sometimes called government, until after a seizure, which
the conﬁrmor, and he to whom it is made then relates back to the time of the for
feiture. 1 Storg/’s R. 109. The term
the conﬁrmee. Id. ibid.
CONFIRMAVI. Lat. Ihave conﬁrmed. “conﬁscate” is derived from the Roman
The emphatic word in the ancient deeds of law, in which it imported actual deposit in
the treasury. See Conﬁscare.
conﬁrmation. Fleta, lib. 3, c. 14, § 5.
CONFISCATION. The act of con
CON FISCARE. Lat. [from con, with,
and ﬁscus, treasury; properly used only in demning and adjud ing to the public trea

the passive, conﬁacarzl]

In civil and old sury.

Webstm-.—'Ili1e appropnation (usu

English law. To conﬁscate; to claim for, or ally by formal sentence 0 condemnation,)

bring into the ﬁsc, or treasury, (ﬁsco ven
dicare). B1-act. fol. 150. In the civil law,
goods are said to be conﬁscated (conﬁscm-i,)
which are gathered into the treasury, (qua

of rivate property to the use of the state;

citing Suet. Aug. 0. 101.

and acted upon.

as cing le ally forfeited; the seizure and
transfer of orfeited private property to the
ﬁscus or public treasury.* See Uonﬁscare.
This term is sometimes used as the sy
in ﬁscum coguntur). Brissonius, citing
Dig. 48. 21. 8. Money was said to be conﬁs nonymc offorfeiture. Blonnt, voc. Conﬁs
cated, when it was actually deposited in the cate. But it is rather the consequence of
coffers (in loculis) of the treasury. Id. forfeiture, or forfeiture taken advantage of,

It is founded upon for

CON
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feiture, and cannot exist without it, and has been so far modiﬁed as to include not
therefore perhaps properly includes it; but only the intermixture or interfusion of
a forfeiture may take place without conﬁs liquids and metals, (the confusio proper of
cation following, as where it is waived or the civil law,) but also that of dry articles,
remitted.It See To conﬁscate.
(properly expressed in the same law by the
CONFISK. An old form of conﬁscate. term eommiztio). The doctrines also of
“ Goods conﬁsked, that is to say, which the the two systems so far differ, that while
thief attainted for stealin another thing, the civil law allows a party who wilfully in
(for if it be for stealing tie same goods, termixes his property with that of another,
they are said to beforfeit and not confisked,) without his a probation or consent, a satis
disclaimeth to have any property in.” faction for w at he has so improvidently
Finch’s Law, b. 3, c. 17.
lost, the common law allows him nothing,
CONFLICT OF LAVVS. [Lat. conﬂic but gives the entire property to the other
tus legum.] In international law. The = party. 2 Bl. Com. 405. Inst. 2. 1. 28.
opposition between the municipal laws of 2 Steph. Com. 85. 2 I1'ent‘s Com. 364.
different countries or states, in the ease of United States Digest, Confusion. See
an individual who may have acquired rights, Confus-io, Commie!-io.
or become subject to duties within the
CONFUSION. In the civil and common
limits of more than one state. Brande. 2 law. The blending or union of the charac
Kent’s Com. 110, et seq. Star;/s Conﬂict ters of debtor and creditor in the same per
of Laws, passim. The conﬂictus legum is son; the union of the obligation of the
the most perplexing and diﬂicult title of debtor with the right of the creditor, which
any in the jurisprudence of public law. 2 dissolves or extinguishes the former. Hei
Kent’s Com. 110.
necc. Elem. Jur. Civ. b. 3, tit. 30, § 1006.
CONFRAIRE. Fr. In old English Ersk. Inst. lib. 3, tit. 4, § 23. Thus, where
law. A fraternity, brotherhood or society. a woman obligee marries the obligor, the
Uowell.
debt is extinguished. 1 Salk. 306.
CONFRERES. [Lat confratrea] [In
CONGE, Counge, Uongy. Fr. and L. Fr.
old English law. Brethren in a religious In old English law. Leave; liberty or
house; fellows of one and the same society. permission. Par congé ou sauns congé;
Stat. 32 Hen. VIII. c. 24. Cowell.
by leave or without leave. Britt. c. 48.
CONFUSIO. Lat. [from confundere, Sauns coungé. Id. c. 12. Fet Assaver,
to pour togcthen] In the civil law. Con- § 42.
fusion; a pourmg or fusing together; a
In French maritime law. The passport
mixture of liquids or metals. Inst. 2. 1. 27. of a vessel. Jacobsen’s Sea Laws, 71.
One of the modes of acquiring property in
A commission, or permission to navigate,
goods, and distinguished from commirtio, equip or arm a vessel. Ord. Mar. liv. 1,
which properly was the intermingliug of tit. 1, art. ,3.
dry substances, as corn. Inst. 2. 1. 27, 28.
CONGE D’ACCORDER. L. Fr. [Lat
B1-act. fol. 10. Fleta, lib. 3, c. 2,
15. liccntia concordand-i.] In old English prac
There might be two sorts of confusio, viz.‘ tice. Leave to accord, or agree. One of
of similar substances, as of the wine of one the formalities anciently observed in levy
man with the wine of another, or the gold ing a ﬁne. When the original writ was
of one with the gold of another; or of dis delivered in presence of the parties, before
similar substances, as wine with honey, or the justices, a counter, or pleadcr, said,
gold with silver. In either case, if the ma “Sir Justice, congé d’acc0rder ;” which was
terials were mingled by mutual consent, or praying for leave to
ee. Stat. Hodus
fortuitously without the consent of the levandi ﬁnes, 18 Edw. . stat. 4. 2 Reeves’
owners, the whole mass as mingled was Hist. Eng. Law, 224. C'rabb’s Hist. Eng.
common to . both. Inst. 2. 1. 27. See Law, 178. Terms de la Leg. Cowell.
Uommixtio, Confusion.
Blount. 2 Bl. Com. 350. See Licentia
CONFUSION. In the common law. concordandi, Fine.
The intermixture of the goods of two per
Congé d’accorder is mentioned by Britten
sons, so that the several portions can be no as a proceeding in ordinary actions. Volon:
longer distinguished. 2 Bl. Com. 405. The que parties pledauntz priauntz congé de
term and, in a great degree, the doctrine, accorder en nostre court eyent a ceo congé,
are borrowed from the confusio of the civil forsque en cas de felonies ; we will that par
law. The meaning of the former, however, ties pleading praying leave to agree in our
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court, shall have leave for that purpose, ex for the respective parties, as introductory
cept in cases of felonies.

Britt. c. 74.

to the argument of it at length. Dig. 50.
Aul. Gall. Noct.Att. lib. 5, c. 10,
Lat. licentia loquendi.] In old English § 9. Calv. Lez. Answering somewhat to
practice. Leave to imparl (or emparl). the modern term “opening.”
Yearb. M. 11 Hen. VI. 6.
CONJECTURA. Lat. [from conjicere,

CONGE D’EMPARLER.

L. Fr.

[L. 17. 1.

CONGE D‘ESLIRE, or D’ELIRE.) L. to throw tOgcthcr.]

In the civil law of

Fr. [Lat. venia eligendi.

In English law. evidence. A presumption. Conjecture
Leave to elect. The royal license or per ducta ab eo quod ut plurimum ﬁt; a con
mission, sent to a dean and chapter, when jecture or supposition, drawn from what
any bishopric becomes vacant, empowering commonly happens. Heinecc. ad Pami.
them to proceed to the election of a new pars 4, sect. 124. Prwsumptiones aunt eon
bishop. Termeade la Leg. Cowell. Blount. jecturas ea: signo verisimili ad probandum
1 Bl. Com. 379, 382. 3 Steph. Com. assumptw ; presumptions are conjectures

6], 67.

drawn from probable evidence, for the pur

CONGEABLE. Fr. from congé, leave,
or permission.] In old nglish law. That
which is done with leave; lawfully done;
lawful. L’entry est congeable ,' the entry is
lawful. I/itt. sect. 693—695. C1-0. Jae.
31. So long as a disseisee maintained his
entry by continual claim, his entry was
said to be congeable. Crabb's Hist. Eng.
Law, 403. I/itt. sect. 422. This term was
ﬁrst introduced in the reign of Edward III.
3 Reeves’ Hist. Eng. Law, 22.
CONGILDONES. L. Lat. In Saxon
law. Fellow members of a gild. Spel

pose of proof. J. Voet. ad Pand. lib. 22,
tit. 3, n. 14. Literally, a throwing or put
ting together; a putting of one fact with
another, so as to show their relation, and

indicate the consequence or inference.
“ Put this and that together,” is a common
expression to indicate an inference.

Burr.
A conjecture
Circ. Evid.or27,
surmise.
note

See

A slight de

gree of credence, arising from evidence too

weak or too remote to produce belief.
Best on Presumptions, 13, note. Ration
abile vestig-ium latentis veritatis unde narci
man, voc. Geldum. See Gild.
t-ur opinio sapientis ; a reasonable trace of
CONGIUS. Lat. An ancient measure latent truth, from which the opinion of a
containing about a gallon and a pint. prudent person may take its rise. Mascard.
Cowell. Blount. Cart. Edmundi Regis, de Prob. vol. 1, qu. 14, nu. 14, cited ibid.
A. D. 946, cited ibicl.
It is weaker than suspicio.
CONJECTURE. [Lat. conjecture, q. v.]
CONGRESS. [Lat. congressus, from
congredi, to come together.] An assembly Supposition or surmise. The idea of a
of persons; an assembly of envoys, com fact, suggested by another fact, as a ossi

missioners or deputies.

An assembly of

blc cause, concomitant or result.

urr.

representatives from different governments, Uirc. Evid. 27. The lowest degree of pre
to coricert measures for their common good,

sumption.

or to adjust their mutual concerns.‘
Webster.
In American law. The national legislature of the United States, consisting of
the Senate and House of Representatives.
1 Kent’s Com. 221, et seq.
CONINGERIA. L. Lat. In old records.
Arabbit-warren. Inquis. 47 Hen. III. n.
32. Cowell.

3, tit. 6, sect. 4, art. 2.
CONJ ICERE. Lat. [from con, together,
and jacere, to throw or cast.] To throw
together; to put together. See Con
jectio.
CONJUDEX. L. Lat. from con, to

Domafs Giv. Law, part 1, b.

ether, and judez, a judge.

In old Eng

ﬁsh law. An associate judge. Rea: tali at
conjudicibus suia salutem ,' the kingto such
Lat. [from conjicere, to a judge and his associates, greeting. Bract.
In the civil law of evi fol. 403.

CONJECTIO.
throw together.]
dence. A throwing together.

Presump

CONJUGAL RIGHTS. See Restitu

tion; the putting of thmgs together, with tion of conjugal rights.
CONJUGIUM. Lat. [from con, together,
the inference drawn therefrom. Matth. de
and jugum, a yoke] One of the names of
Prob. c. 1, n. 43.
CONJECTIO CAUSE Lat. In the marriage, among the Romans. Tag/lor’s
Roman law. The throwing together of a Civ. Law, 284.
CONJ UNCT. [from Lat. conjun-ctus.] In
cause. A brief, summary statement of a
cause, made to the judge by the advocates Scotch law. Joint Eralc. Inst. b. 3, tit.

CON
8, § 34, et seq.
Diet.
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Applied to rights. Bell’s

CONNIVANCE. [from Lat. romaivere,
to wink the eye.] L1terally,a winkin at;
Id. intentional forbearance to see a faut or

Connected. Applied to persons.
other act; generally implying consent to
voc. Conjunot person.
CONJ UNCTA. Lat. [from conjungere, it. Webster.
CONNOISSEMENT. Fr. [Lat literw
to join together.] In the civil law. Things
joined together or united ; as distinguished recogm'tionis.] In French maritime law.
from disjuncta, things disjoined or sepa A bill of lading. ' 0rd. Mar. liv. 3, tit. 2.
Emerig. des Ass. ch. 11. Otherwise called
rated. Dig. 50. 16. 53.
CONJUNCTIM. Lat. In old English police de chargement. Ord. Mar. ub. sup.
CONNUBIUM. Lat. [from con-, to
law. Jointly. Inst. 2. 20. 8. Bract. fol.
19. More closely rendered by the Scotch gether, and 7t‘ttb87't’, to marry.] In the civil
conjunctly. 2 Kames’ Equity, 292. Can law. Marriage; a mutual submission to the
junctim tenens; a joint tenant. Reg. Jud. marriage ceremony. Cooper’s Justin. Inst.
12 b. Conjunetim et pro indiviso ; jointly Notes, *420. One of the names of lawful
and individually. 2 Mod. 63.
marriage between citizens, among the R0
CONJUNCTIM ET DIVISIM. L. Lat. mans. Adam’e Rom. Ant. 50, 502. Tay
In old English law. Jointly and severally. lor’s Civ. Law, 284.
Bract. fol. 19. Dyer, 62 a. Yelverton, 203.
CONOCIAMENTO. Span. In Spanish
2 Crablfs Real Prop. 692, § 1974. In law. A recognizance. Wh£te’s New Becop.
the civil law, the phrases conjunctim et dis b. 3, tit. 7, ch. 5, § 3.
junctim, and eonjunctim et separatim were
CONPOSSESSIO. Lat. In modern
used. Br-iesonius.
civil law. A joint possession. Mackeldey’:
CON-IUNCTIO. Lat. [from conjungere, Civ. Law, 245, § 236.
to join together.] In the civil law. Con
CONQU/ERERE. L. Lat. [from con,
junction; connection of words in a son together, and qmerere, to seek or gain.]
To acquire. In classical Latin, conquirere,
tence. See Dig. 50. 16, 29, 142.
CONJURARE. Lat. [from con, to which originally signiﬁed to seek diligently;
gether, and jurare, to swear._| To swear afterwards, to acquire. Calv. Lea.-.
CONQUIESTOR. L. Lat. [from con
together; to combine or confederate un
quazrere, q. v.] Conqueror. The title of
der oath.
CONJURATIO. Lat. [from conjurare, William I. of England. 2 Bl. Com. 243.
q. v.] In old English law. A swearing See Conqueror, Conquest.
CONQU./ESTUS, Conquestus. L. Lat.
together; an oath administered to several
together; a combination or confederacy [from conquwrere, q. v.] In feudal law.
under oath. Cowell. Blount. Tomlins. Acquisition or purchase; any means of ac
In old European law. A compact of the quiring an estate out of the course of in
inhabitants of a commune, or municipality, heritance; conquest. Craig, lib. 1, tit. 10,
conﬁrmed by their oaths to each other, § 18. 2 Bl. Com. 242. Id. 48. See
and which was the basis of the commune. Conquest.
Staph. Lect. 119.
The conquest of England by William I.
CONJURATION. {Lat.conjuratio.] In A conquestu An-glioz. Bract. fol. 90, 209,
old English law. A p ot or compact made 382. Ante conquestum, in conquestu at
by persons combining by oath to do any post ; before the conquest, at the conquest,
public harm. Cowell.
and after. Id. fol. 7.
The offence of having conference or com
CONQUERER. L. Fr. In old Eng
merce with evil spirits, in order to discover lish law. 'l‘o acquire; to gain; to get
some secret, or effect some purpbse. Stat. possession of. El son seigniour conquerra
5 Elie. c. 16. Cowell. Classed by Black la terre la mere par eon p’pre intrusion;
stone with witchcraft, enchantment and and his lord shall acquire the land of the
sorcery, but distinguished from each ofthese mother by his own intrusion. Britt. c. 81.
by other writers. 4 Bl. Com. 60. Cowell. Puis que son patron avera conquis son droit
CONJURATOR, CONJURATUS. Lat. del presentment ; after his patron shall have
groin conjumre, q. v.] In old English law. acquired his right of presentment. Id. c. 94.
ne who swears or is sworn with others; Ne purra rien conquers ; shall gain nothing.
one bound by oath with others; a compur Id. c. 96. Que il ad conquis par sa propre
gator; (L. Fr. conjurour). Fleta, lib. 2, c. force; which he hath acquired by his own
47, § 6. Britt. cc. 27, 120.
wrong. Id. c. 100. L’eyne nequedent con
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querrap’ brefe de droit ; the eldest neverthe estate out of the common course of inheri
less shall recover by writ of right. Id. c. 119. tance. Craig de Jur. Feod. lib. 1, tit. 10,
CONQUEREUR. L. Fr. (from con § 18. Dalrymple, Feude, 210. 1 Karma’
querer, q. v.] In Norman and 0 d English Equity, 210. Ersk. Inst. b. 3, tit. s,§ 14.
law. The ﬁrst purchaser of an estate ; 2 Bl. Com. 242. Id. 48. In Scotch law,
he who ﬁrst brought an estate into his conquest has always been distinguished
family. Grand. Court. Gloss. c. 25, p. 40. from heritage or succession. Bell’s .l)z'ct.
2 Bl. Corn. 243. Id. 48. Le primer con voc. Succession.
uereur des treis kantrefs de la. tere de
An estate itself, so purchased or ac uired.
%reckenoch estoit Bernard dc Nefmarche, Otherwise termed acquest. 1 Reeve Hist.
Norman ; the ﬁrst purchaser of the three Eng. Law. 29.—That which we possess,
cantrefs of the land of Brecknock was not by transmission from ancestors, but as
Bernard of Newmarch, a Norman. 1 Mon. acquired by labor, money or economy.
Angl. 319 b. Blount.
Spelman, voc. Conquestus. And see Skenc
CONQUEROR. [L. Fr. conquereur ; de Verb. Sign. voc. Uonquestus. In Scotch
L. Lat. conquazstor, conquestor, conquisitor, law, property ac uired by a man during
qq. v.] In old English and Scotch law. marriage was ca led conquest, in contra
The ﬁrst purchaser of an estate; he who distinction to property which he succeed
brought it into the family owning it. 2 Bl. ed to as heir to an ancestor, or executor
Com. 242, 243. “If conquest lands, after to a person deceased. Ersk. Inst. b. 3,
the deceasc of the conquerour, do ascend to tit. 8, § 43. The term was used in the same
any person,” dzc. Skene de Verb. Sign. sense, in the capitularies of the old French
voc. Conquestus. Clearly formed from the kings, and other records of the same early
L. Fr. conquereur, (q. v.) According to period. Conquests are acquisitions of
Blackstone, \Villiam the Norman was called goods made during marriage, (acquisitions
“ The Conqueror," to denote that he was dc biens faictes durant le maringe). Linden
the first of his family who acquired the brog. in Capit. Carol. lib. 4, c. 74. Con
crown of England. 2 Bl. Com. ub. sup. quest is called by another old writer, ac
Spelman more explicitly says that he was qucst made by any one, with his money,
called Conquestor, (Conquoror,) because he labor, industry and means, without the
conquered, that is, acquired or purchased tenure of succession from ancestors. Nicod.
England, not because he subdued it, (non in Diet. Spclmau (voc. Queatus, calls
quod subeyit). Gloss. voc. Conquestus. And, this “the ancient and genuine signi cation
in another passage, that he was called of the word.”
“Conqueror,” because he succeeded to the
*,,,* According to Sir William Black
crown of England, not by hereditary right, stone, (who is followed by Mr. Stephen,)
but under the will of Edward the Confessor, the term conqueror was originally applied
that is, (according to the old French idiom,) to William I. and conquest to his mode of
by quest and conquest, commonly called acquiring the crown of England, in the
purchase. Id. voc. Questus. See Conquest. proper feudal sense of those terms, (as al
CONQUEROR. Lat. In old pleading. ready explained, supra,) rather than with
I complain. Conqueror quod talis mihi in reference to the success of his arms. 2 Bl.
- justc detinet—talem rem; I complain that Com. ub. sup. 1 Steph. Com. 355. This
such a one unjustly detains from me such a interpretation has been construed by some
thing. An old form of declaring. Bract. later writers into an unwillingness, on the
fol. 102 b. Si tenens conqueratur; if the part of the commentator, to acknowled e
tenant complain. Id. fol. 156 b.
that the English or Saxons were actuaiiy
Uonquerentes ; plaintiffs, parties com conquered, in the modern and ordinary ac
plaining. Stat. Jllarlbr. c. 30. Flcta, lib. ceptation of the word; and some pains
2, c. 3, § 1.
have been taken to rove this to have been
CONQUEST. [L. Lat. conquazstas, con the fact. 1 Chitt. Z. Com.-t8, note. Mr.
questus, conquisitio, conquisitium, from con Wharton, in his recently published Law
quircre, or conqucerere, to get together, as by Lexicon, speaks of “ the attempt to give to
the labor of several, to get together by onc's the word conquest the meaning ofacquisition
own labor or diligence, (con, together, and in a feudal sense,” as a “mere idle inge
quaerere,toseelr.) Spelman,voc. Questua] nuity,” and goes into a historical
ment
In feudal and Scotch law. Purchase or to show that “as applied to the Norman

acquisition; any means of acquiring an establishment,” it “means, and literally
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was warlike subjugation by force of supe
rior military tactics.” Wharton’s Lex. voc.
Tenure. But, whatever may be said of the
historical fact, the etymology of the term
itself, and its acknowledged use in feudal,
Norman and early English law, demonstrate
its original meaning to have been acquisi
tion, without reference to the exercise of
superior military force. The opinion of
Blackstone is sustained by the high autho
'rity of Sir Henry Spelman, who has con
clusively shown that “victory” and “ mili
tary subjugation” are comparatively modern
senses, which the word has illegitimately

CON

term of jurisprudence.

See supra.

An

“heir of conquest” is said to be so called
“ because his right of succession is conﬁned
to the subjects which the ancestor himself
had acquired or conquishcd by some singu
lar title.” Ersk. Inst. b. 3, tit. 8, §14.
See Heir of conquest.
CONQUESTOR. Lat. [from conqucercre,

q. v.]

In old English law.

Conqueror.

The title of William I. Spelman, voc.
Conquestus.
CONQUISITIO. L. Lat. [from con
quwrere, q. v.] In feudal and old English
law. Acquisition. Spelman, voc. Con
(ceu per adulterium,) acquired. Gloss. vocc. questus. 2 Bl. Com. 242. See C-'onqu¢zs
tus, Conquest.
Conquestus, Questua.
From what cause, and by what process
CONQUISITOR.
L. Lat. [from con
the term conquest came to lose its original, quwrere, q. v.] In feudal law. A purchaser,
and acquire its modern sense, or, in other acquirer or conqueror. 2 Bl. Corn. 242, 243.
words, how and when it came to be disused
CONSANGUINEUS. Lat. [from con,
in English law, and exclusively adopted as together, and sanguis, blood.] In civil
a word in ordinary language, cannot now and old English law. Connected by blood,
be easily explained. Spelman adopts the sanguine connezus). Dig. 38. 16. 1. 10.
opinion that, as the enforcement of the bprung from the same blood, (eodem san
Conqueror’s acquired right to the crown guine natus ;) of kin.
Co. Litt. 157 a.
was accomplished by means of the signal Distinguished from aﬁnis, (connected by
victory obtained over Harold and the marriage). 2 Steph. Corn. 285. Ad pro
Saxons, the ideas of victory and subjuga pinquiorem consanguineum; to the next of
tion become so strongly attached to his pe kin. Bract. fol. 91.
culiar title of Conquestor as gradually to
A cousin, in-the general sense of blood
.obscure, and ﬁnally to supplant its original relative. Reg. Orig. 226. See Cousin.
and proper meaning. That conqueror con Breve dc consanguineo; a writ of cousin
tinued to be used after the Norman inva age. Id. See Couscnagc.
sion in its technical sense, appears from the
CONSANGUINEUS FRATER. Lat. In
passage already quoted under that word, feudal law. A brother by the father's side,
from the Monasticon Anglicanum. That as distinguished from fraler uterinus, a
the verb conquerer was used in the same brother by the mother’s side. 2 Bl. Com.
sense as late as the time of Edward I. will 231.
appear from the passages given from Brit
CONSANGUINITY.
at. consanguini
ton, under that word. As a general head tas, from consanguineua q. v.); cogna-lio,
of law, however, the same writer expresses from con, to0'ether, and natus, born.] Con
the idea of acquisition by the act of the nexion of b ood.* Kindred or alliance in
party, by the word purchas, the English blood. 2 Bl. Com. 202. Relation by
form of which is still retained in modern blood, as afiinity is relation by marriage.
law, in the same sense. Britt. cc. 83, 35, 1 Bl. Com. 434. C0. Litt. 157 a.
36, 38. Conquest is used in the sense of
The connection or relation of persons
subjugation, by King Henry IV. in his de descended from the same stock or common
claration of thanks on being made king. ancestor, (vinculum pe-rsonarum ab eodem
1 How. St. Trials, 154. Lord Bacon ap stipite descerulcnlium). 2 Bl. Com. 202.
pears to use the word in both senses, in the It is of two kinds; lineal and collateral.
followin passage: “When any king ob Sec Lineal consanguinity, Collateral con
taineth y war any country whereunto he sanguinitg.
hath right by birth, he is ever in upon his
CONSCIENCE, COURTS OF. Courts,
ancient right, not upon his purchase by not of record, constituted by act of parlia
conquest.” Arg. Case of the Postnati of ment in the city of London, and other towns
Scotland, Works, iv. 356. In the Scotch for the recovery of small debts; otherwise,
law, the word conquest has come down to and more commonly called Courts of Re
modern times, in its full original sense as a quests. 3 Steph. Corn. 451. See Requesta
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CONSEILL. L. Fr. In old French law.

wards be taken to it. Cro. Eliz. 664. C0.

Counsel. Aasiz. dc Jerus. c. ix. xxvii.
CONSEILLER. Fr. and L. Fr. In old
English and French law. A counsellor.
Ord. Jlar. liv. 1, tit. 3. Uonseillers ou
countours ; counsellors or countors. Britt.

Litt. 126 a, and Hargr. note. 1 Bing. N.
C’. 68. On this maxim rests the doctrine
of waiver. See Waiver. Consent, how
ever, will not confer jurisdiction. 3 Com
stoclc's R. 9.
Non vidstnr consensnm rstinuissc, si quis

c. 52.

CONSENSUAL CONTRACT. In civil
law. A contract formed by the mere con
sent (consensus,) of the contracting parties;
such as marriage. Pothier, Contr. of Sale,
part 1, sect. 1. Path. Obl. part 1, ch. 1,
sect. 1, art. 2. Hallifaz, Anal. b. 2, ch. 18.
Broom‘; Max. 214.
CONSENSUS.

ex prmssripto minantis aliqnid immntnvit
A person [under duress,] does not seem
[is not considered,] to have retained his
consent, though he may have made some
change in the terms imposed on him by the
party threatening." Although choice and

election be ‘a badge of consent, yet, if the

Lat. [from con-sentire, ﬁrst ground of the act be duress, the law

to think together, to be of the same mind.] will not construe that the duress doth de
Bract. fol. 15 b, 16.

termine, if the party duressed do make any

Consemrus est voluntas multorum ad quoa
res pertinet, simuljuncta. Consent is the
united will of many to whom a thing be
longs. Dav. R. 48. The words simul
junc-ta, in this sentence, are treated and
translated in Branch’s Principia and Whar
ton's Lexicon, as referring to res, instead of

motion or oﬂ'er. Bacon’s Mar. 89, regula
22. Therefore, if a party menace me, ex

Consent.

cept I make unto him a bond of 401. and

I tell him that I will not do it, but I will
make unto him a bond of 201. the law
shall not ex ound this bond to be volun
tary, but shal rather make construction that
voluntas, which has led in the latter work my mind and courage is not to enter into
to the following singular translation :— the greater bond for any menace, and yet
“ Consent is the will of the many, to that I enter by compulsion, notwithstand
whom the thing joined at the same time ing, into the lesser. But if I will draw
any consideration to myself, as if I had
belongs.”
Consensus non concubitus tacit matrimo said, I will enter into your bond of 401. if
llllllll [nuptias] Consent, not lying together, you will deliver me that piece of plate, now
constitutes marriage. 6 G0. 22. Co. Litt. the duress is discharged; and yet, if it had
33 a. The consent of the contracting been moved from the duressor, who had
parties, [that is, their mutual agreement to said at the ﬁrst, you shall take this piece
live together as husband and wife], and not

of plate and make me a bond of 401. now

carnal intercourse, forms the essence of the
marriage contract. Shelf. Marr. J: Div. 7.
A contract to marry per verba de prarsenti,
though not followed by cohabitation,
amounts to a valid marriage. 2 A'ent’s
Com. 87. 1 Dow’s P. Rep. 148. 7 Wen
delfs R. 47. Br0om’s Max. 213, [379].
More brieﬂy expressed, C0ll5tllSl1S flltii mat

the giﬁ of the plate had been good, and
yet the bond shall be avoided by duress.

Id. ibid.
The meaninglof this maxim is made per
fectly clear by t e exposition of Lord Bacon.
Its fundamental idea obviously is variation
by the party durcssed from the terms im

posed by the duressor, which is wholly lost

sight of in the following translations: “He
This maxim is, in substance, and almost does not appear to have consented, who
in words, the same with that of the civil changed any thing through the menaces of
law. _Nuptias non conoubitus, mi consensus a arty threatemng.” Branch’s P1-inc.
tacit. Dig. 50. 17. 30. Id. 35. 1. 15.
“ e does not ap ear to have retained con

rinioniuln.

Consensus tollit crrorom. Consent removes sent, if he have clianged any thing through
Co. Litt. the menaccs of a party threatening.”
126 a. 2 Inst. 123. The acquiescence of Whart0n’s L01.

error, [i. e. obviates its effect].

[Lat consensus, from con
A concurrence
58, [100 . Thus, though a venue be of wills.* Pothier, Contr. Q/' Sale, part 2,
wrongly aid, or a writ erroneously direct sect. 1,art. 8. See Consensus. An agree
ed, if it be done or followed by the consent ment to something to be done or proposed
of the parties, and so entered of record, to be done, as to marriage. Distinguished
it shall stand; and no objection can after in this respect from assent and approbation.

a party who might take advantage of an
error, obviates its etfect.

CONSENT.

Broom’s Max. sentire, to think together.]
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Ambl. 256, 258. See Assent. Consent is
an act of reason, accompanied with delibera
tion, the mind weighin , as in a balance,
the good or evil on eac side. 1 Story/’s
Equity Jurisp. § 222. The consent of

CON

and immediate result of it.‘ 3 Bl. Com. 153.
3 Steph. Com. 462.

CONSEQUENTS.

In Scotch law.

Things which follow, usually by implication
of law."‘ A commission being given to

parties, which is of the essence of the con execute any work, every
tract of sale, consists in a concurrence of to carry it on is implied.
the will of the seller to sell a particular ty, 242.

power necessary
1 Kames’ Equi

thing to the buyer for a particular price,
CONSERVATOR. Lat. and Eng. [from
and of the buyer to buy of him the same conservare, to preserve] A protector, pre- ~
thing for the same price. Pothier, ab. sup. server or maintainer. “Conservator of
See Consensus, and the maxims ibid.
rivers and ﬁsh in rivers.” Ilalc de Jur.
CONSEN TIRE. Lat. from con, to Mar. pars 1, c. 5. See infra.
An arbitrator, or umpire. Kennett’:
gether, and sentire, to thin'k. ~To consent;
to think with another; to ave, or be of Par. Ant. 513. Cowell.
In Connecticut, a guardian is so called.
the same mind; to agree to, or with.‘
Non conssntit qui mat. He who errs 5 Conn. R. 280. 12 Id. 376. 19 Id. 591.
CONSERVATOR OF THE PEACE.
does not consent. Bract. fol. 44. Consent
given under the inﬂuence of error is not [Lat conservator vel custos pacia] A pre
valid.‘ If consent be obtained by medi server or keeper of the public peace.

tated imposition, circumvention, surprise or

‘ *,,,* There were formerly, in England,

undue inﬂuence, it is to be treated as a dc two kinds of conservators of the peace;
lusion, and not as a deliberate and free act (1,) those who had this power annexed to
of the mind. 1 Storg/’s Eq. Jurisp. § 222. other oﬁiccs which the held, and (2,) those
who had it merely y itself, and were
See Non videntur gui errant conscntire.
Conscntire matnmonio non possunt infra thence named custodes or conservatore:
[lllllt] 11111108 llllllllth Parties cannot, con pacis. Those that were so virtute oﬂicii
sent to marriage within the years of mar still continue, such as judges, sheriffs,
riage, [before the age of consent]. 6 C0. 22. coroners and constables, within their re
tonsontieutes ct agcntcs pari pans platen spective jurisdictions. Those that were,
ill1'. They who consent to an act and they without any office, simply and merely con
who do it, shall be visited with equal pun servators of the peace, either claimed that
power by prescription, or were bound to
ishment. 5 Co. 80.
CONSENT RULE. In practice. A exercise it by the tenure of their lands, or
stipulation in the form of a rule, which a lastly, were chosen by the freeholders in
defendant in an action of ejectment enters full county court before the sheriff. The
into, at the time he enters an appearance, in election of these oﬁicers was taken from
which he speciﬁes for what premises he in the people, and given to the king in the
tends to defend, and also undertakes to reign of Edward III. ; but they continued
confess upon the trial, not only the ﬁctitious to be called conservators, wardens, or keep
lease, entry, and ouster mentioned in the ers of the peace, till the statute 34 Edw.
declaration, but that he (if he defend as ten III. e. 1, gave them the power of trying
ant, or if he defend as landlord, then that felonies, when they acquired the more
his tenant,) was at the time of the service honorable appellation of justices.‘ Lam
of the declaration in the possession of such bard. Eire-narch. 12-——23. 1 Bl. Com. 349
premises; and that if, upon the trial, the —351. 3 Steph. Com. 38, 39. Bacon’:
defendant shall not confess such possession, Use ofthe Law, 11, 12. See Justices of
as well as lease, entry and ouster, whereby the peace.
CONSERVATOR OF TRUCES AND
the plaintiff shall not be able further to

prosecute his suit against the defendant, SAFE-CONDUCTS.

[L. Lat. con.sen.-ator

then no costs shall be allowed for not fur indueiarum et salvorum regis conductaum-.]
ther rosecuting the same, but the defend An oﬁicer anciently appointed in every
ant s 11 pay the taxed costs to the plain port in England, whose duty was to inquire

tiff. This is the present form of the rule of all offences done against the king’s truce
in England. Chitt. Archb. Prac. 750. and safe-conducts, (such as the breaking of
Archb. New Prac. 323. 3 Steph. Com. 673. traces and safe-conducts, and abetting and
CONSEQUENTIAL DA.\l AGES. Dam receiving the truce breakers, which were
ages following an act, but not the direct declared to be treasona Stat. 2 Hen. V.

CON

st. 1, c. 6.

(353)

4 Bl. Com. 69.)' Terms: de

la Ley. Gowell. These offences, when
committed at sea, they were empowered to
hear and determine according to the an
cient marine law, then practised in the ad
miral’s court; when committed within the
body of a county, to determine, with two
men learned in the law of the land, accord
ing to that law. 4 Bl. Com. 69. Their
powers were aﬁerwards given by statute
29 Hen. VI. c. 2, to the lord chancellor,
associated with either of the chief justices.
And see Stat. 31 Hen. VI. c. 4, which is
still in force. 4 Bl. Com. 70. 4 Steph.
Com. 245.
.
CONSIDERARE. L. Lat In old Eng
lish law. To consider; to declare, as the
result of deliberation; to adjndge; to give
judgment. Considerabilur pro querenle ;
judgment shall be given for the plaintiﬂl
Flela, lib. 2, c. 53, § 2. See Consideratumest.
CONSIDERATIO CURIA3. Lat. The
consideration of the court; that is, the
judgment of the court, implying delibera
tion and study. A phrase often used in
the old books, statutes and pleadings. Slal.
Marlbr. c. 1. Ad audiendum considera

CON

Any beneﬁt accruing to him who makes
the promise, or any loss, trouble or disad

vantagp undergone by, or charge imposed
u on im to whom it is made. Smith on
animals, 87, 88.

2 Kent’; Com. 465.

1

Archb. N. Prius, 14, 15. Broom’: Max.
341. Sec Good consideration, Valuable
consideration, Express consideration, Im
plied consideration, Executed consideration,
Execulory consideration.
CONSIDERATUM EST. Lat. (It is

considered.)

In practice. The style of

judgments in actions at law, [or the em

phatic words in which they were entered
on record,] implying that the judgment is
not that of the court, but the act of the
law, pronounced and declared by the court,
after due deliberation and inquiry. 3 Bl.
Corn. 396. C0. Litt. 39 a. 1 Ld. Raym.
147, 148. Consideratumfuit ; it was con
sidered. Bract. fol. 85. Flela, lib. 2, c. 3,

§9.

Uonsideratum est per curiam ; it is

considered by the court. The proper
words of judgment at common law. Latch,
83.

Id. 189.

CONSIDERATUR. L. Lat. It is con
sidered. Held to mean the same with con
tioncm curiae; to hear the judgment of the sideratum est. 2 Sim. 874.
court. Bract. fol. 383 b. Flcla, lib. 2,
CONSIGN. [from Lat. consignare, to
c. 3, § 9.
seal.] In mercantile law. To send or
CONSIDERATION.
Lat. considera transmit goods to a merchant or factor for
tio; Lat. causa ; Fr. cause'.] In the law of sale.* The radical meaning of the word
contracts. The material cause of a con seems to be, to deliver or transfer, as a
tract, without which no contract is binding. charge or trust. Webster.
Termes de la Ley. Cowell. Dyer, 336 b.
CONSIGNARE. Lat. In the civil law.
Plowd. 309. Dig. 9. 14. 7. 1, 2. Code To seal; to seal up, as money in a bag, in
Civil, liv. 3, tit. 3, sect. 4, § 1131. Smith order to be deposited. Uonsignalo algae

on Conlrilcls, 88, note. 2 Ad. ct‘ Ell. N.
S. 851. Called in Scotch law, (after the
civil law,) “cause.” Bcll’s Diet. Other
wise deﬁned or described as follows:
The reason which moves the contracting
party to enter into the contract. 2 Bl.
Com. 443.
The thing given in exchange for the

beneﬁt which is to be derived from a con
tract; the compensation, quid pro quo, or
equivalent, answering to the permulalio of

the civil law, or more closely perhaps to

deposito. Cod. 8. 14. 20. Si pccunia in
sacculo signato deposila sit ; if money be

deposited in a sealed bag. Dig. 16. 3. 1. 36.
CONSIGNATION. [from consignare,
to seal up.] In Scotch law. The payment
of money into the hands of a third party,

when the creditor refuses to accept of it.
The person to whom the money is given is
termed the consiynatory. Bell’: Diet.
In French law. A deposit which a
debtor makes of the thing that he owes
into the hands of a third person, and un
der the authority of a court of justice.
It is not properly a payment, but it is

the Gr. vuvaxuypu; something mutually or
reciprocally interchanged, though not ne
cessarily of equal value.’* 2 Bl. Com. 444. equivalent to a payment, and extinguishes
2 Steph. Com. 112. Gravina, lib. 2,§ 12. the debt no less than if an actual payment
had been made. This is in accordance
Cowell. 2 Kent’: Com. 463.
The price or motive of the contract. 2 with the rule of the Code: Obsignatione
Bl. Corn. 443, 444. 1 Archb. NisiPrius, 3. totius dcbilwpecuniw solemnilerfacla, libera
The inducement to the contract. 2 Kcnfs tionem contingere, mamfestum est. God. 8.
43. 9. Polk. Obl. part 3, ch. 1, art. 8.
Corn. 463.
23
Von. I.
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CONSIGNEE. In mercantile law. The ant’s lifetime. Termes de la Leg. F. N.
person to whom goods are consigned, ship B. 206. Roscoe’s Real Act. 95. Cowell.
ped or otherwise transmitted for sale.‘ 2 It derived its name from the circumstance
Kent’s Com. 540.
3 Id. 207, 215, 221. of being framed under the authority of the
Tomlins.
statute of Westminster 2, c. 24, which pro
CONSIGNMENT. In mercantile law. vided that “ as often as it shall happen in
The transmission of goods to a consignee chancery that in one case a writ is found,
for sale. 3 Kent’s Corn. 216. In mercan and in a like case, (in consimili casu,) fall
tile usage, the goods themselves.“'I
'
ing under the same right, and requiring like
CONSIGNOR. In mercantile law. The remedy, no writ is to be found, the clerks
e in making a
person by whom goods or merchandise are of the chancery shall
consigned or shipped; the shipper.* 2 writ,” &c. 3 Bl. Com. 50. Steph. Pl. 7.
Kent’: Com. 543. 3 Id. 207, 215. Abbott CONSISTORIUM. Lat. _The state

on Skip. 326,] 403.
CONS

E, Uonseil.

council of the Roman emperors.
See C’ounseil.

CONSILIARIUS. Lat. [from consilium,

advice.] In the Roman law. An adviser
of a judge or magistrate; one who sat with
him (assessor, q. v.) and assisted him with
advice in the decision of causes. God. 1.
51. 14. He was distinguished from an
advocate, and disqualiﬁed from acting as
such. Id. ibid. See Dig. 1. 22. 5.
CONSILIARIUS. Lat. [from con-silium,
q. v.] In old English law. A counsellor
or councillor. Consiliarius vel advocatus ,
counsellor or advocate. Bract. fol. 185.
Consiliarius et peritus in lege ; counsellor
and learned in the law. Cro. Jae. 90. Con
siliarius et in loge eruditus. 3 Leon. 237.
Consiliarius net narrator; counsellor or
counter. Bract. fol. 412.
Uonsiliarii ,' counsel. Auditis consili
ariis ; counsel having been heard. Dyer,
140 b, ( ‘r. ed).
CONSILIUM. Lat. Counsel; advice.
Pro consilio impendcndo; for counsel to be
given. Dyer, 162 a. Pro consilio impen
so; for counsel given. Id. 65 a. Consilia

The highest councilof state in the papal
government.

Encycl. Amer.

A spiritual court; otherwise called the
consistory court, (q. v.)

CONSISTORY COURT. In English
ecclesiastical law. A court held by every
diocesan bishop in their several cathedrals,

for the trial of all ecclesiastical causes arising
within their respective dioceses; and also,
until recently, for granting probates and
administrations. 3 Bl. Com. 64. 3 Stepk.
Corn. 430, 431. 1 Wooddes. Lcct. 86. It
is held before the bishop’s chancellor, or
his commissary.
10, nu. 12.

Ilallifaz Anal. b. 3, ch.

CONSOBRINI, Consobrinw. Lat. In the
civil law. Cousins german, in general;
brothers’ and sisters’ children, considered
in their relation to each other. C'onsobri
nus; a male cousin.

multor-um rcquiruntur in magnis ,' the coun

Cbnsobrina; a female

cousin.
Inst. 3. 2. 1.
sels of many are required in important Cooper's Notes, in loc.
matters.

4 Inst. 1.

1 MM

keld. Civ. Law, 39, §49.
A consistory, (q. v.)
CONSISTORY. [Lat consistorium.] A
session, assembly or council of ecclesiastical
persons. Blount.

Id. 3. 6. 2.

In a stricter sense, cousins who are the

The act of an accessory in advising an
other to commit a crime. De forcia, con
silio, prwcepto, aurilio eel receptamento;
of force, counsel, commandment, aid or
receipt. Fleta, lib. 1, c. 31, § 8.
Counsel; (an advocate). 5 Co. 20.

In old practice.

An imparlancc.
L. Lat. (In a

Com.
CONSIMILI
355, note CASU.

like case.)

children of two sisters, quasi consororini;
(qui ex duabus sororibus progerwrantur).
Inst. 3. 6. 2. Dig. 38. 10. 1. 6. Cousins,
when they are the sons of brothers, are
also called fratres patrueles ,' when the
daughters, sorores patrueles. Inst. 3. 2. 1.
4 Bl. Id. 3. 6. 2. C'ooper’s Notes, in loc. Dig.
38. IO. 10. 15.

CONSOLATO DEL MARE. Ital. [Fr.
In old English practice. The consulat de la mer.] The consulate of the

name of a writ of entry which lay where a sea. The title of a collection of European
tenant by the curtcsy, or tenant for life, sea-laws, now generally considered the most
aliened in fee, or in tail, or for another’s life. I ancient extant. Sec 12 East, 639, arg.
It was brought by him in the reversion As to its origin, different opinions have
against the party to whom such tenant been entertained by the most learned jur
so aliened to his prejudice, and in the ten ists; some, with Grotius and Emerigon,
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ascribing it to the ancient kings of Arra on the same policy of insurance, by which
gon; others contending, with Azuni, that the plaintiff’s proceedings are stayed in all
it was framed at Pisa, in Italy. The pre the actions except one, upon the defend
cise date of its compilation is not known, ants’ undertaking to be bound by the ver
but it seems to be certain that it was com dict in that action, and to pay the amount
pleted and in force as early as the eleventh of their several subscriptions and costs, in
century, and that during a succession ofthe case a verdict shall be iven therein for
ages that followed, it was received and the plaintiff. 1 Tidd’s -r. 614. Chitt.
obeyed as law by all the nations of South Arch. Pr. 966.
CONSORTIUM. Lat. [from consora,
ern Euro c. It has formed the basis of
most of t e subsequent collections of mari a partner, from con, together, and sors, a
time laws, and is supposed to have still the lot.] In the civil law. A union of fore
force of law in the tribunals of Italy. 1 tunes; one of the names of lawful marriage,
Duer on Ins. Introd. Discourse, lect. ii. 3 among the Romans. Dig. 23. 2. 1. Tagl.
Kent’s Com. 10—12. Story, J. 3 Storg/’s_ Civ. Law, 284. Cooper’; Justin. Inst.
Notes, "‘420.
R. 465, 479.
A union of several persons as parties in
CONSOLIDATED FUND. The great
public fund of the United Kingdom of an action. 1 Mackeld. Civ. Law, 197,
Great Britain and Ireland, comprising the Kaufmann’s Note.
In old English law. Company; society.
produce of customs, excise, stamps, and
several other taxes, added to some small Jloor, 817.

receipts from the royal hereditary revenue;
and constituting almost the whole of the
public income of the united kingdom.‘ 2
Steph. Com. 590. There were formerly
three capital funds in existence; the aggre
gate fund, the general fund, and the South

In pleading. The company or society of
a wife. See Per quod consortium amisit.
CONSPIRACY. [Lat. conspirat-io. In
criminal law. An agreement or com ina

tion between two or more persons, falsely to

indict, or procure the indictment of another.
ea fund. The consolidation of these into This is the meaning of the term as used in
one, in the year 1787, on the new arrange the statute 33 Edw. I. st. 2; and still re

ment of the ublic accounts, gave the name tained as dcscri tivc of one species of the
to the new ﬁnd. _ Id.
CONSOLIDATION. [Lat. c0nsolidati0.]
In ecclesiastical law. The combination and
union of two beneﬁces in one. Stat. 37
Hen. VIII. c. 21. Cowell, voc. Union.
In the civil law. The union in the same

person of the possession or proﬁt Eusus
fructus) of lands, with the property pro
prieias). Termes de la Leg. Cowell. See

Unity ofpossession.
In Scotch law. The junction of the

offence. 4Bl. om.136. 4Steph.C'0m.265.- ’
2 N. Y. Rev. St. [691,] 577, § 8, subd. 2.
In a more general sense, any confederacy
of two or more persons to injure an indi
vidual. or do any other unlawful act or acts
prejudicial to the community. Steph. Grim.
Law, 70.—A combination or agreement be
tween sevcral persons, to carry into eﬁ'cct a
purpose hurtful to some individual, or to par
ticular classes of the community, or to the
public at large. 4 Steph. Com. 265, and
note. 4 Clzittg/’s Bl. Com. 136, notes. 2

property and superiority of an estate, where
IV. Y. Rev. St. ub. sup.
the have been dis'oincd. Bell's Diet.
To constitute an indictable conspiracy,
ONSOLIDATlON. In practice. The
combination of several actions into one; or there must be a combination of two or
of several causes of action of the same na more persons, by some concerted action,
ture in one declaration.”r If two or more to accomplish some criminal or unlawful
actions at law be brought by the same purpose, or to accomplish some purpose

plaintiff, at the same time, against the same

not in itself criminal or unlawful, by crimi

defendant, for causes of action which may
be joined, the court, on the motion of the
defendant, will order them to be consoli
dated. 2 Arch. Pr. 198. 1 Tidd’s Pr.
614. 1 Burr. Pr. 411.
CONSOLIDATION RULE. In prac

nal or unlawful means. 4 Metcalfs R. 111.
But see 4 Staph. Com. ub. sup. The con

spiracy itself constitutes the offence, though

the purpose of it be not eﬁl-ctc(l. Whar
ton’s Amer. Crim. Law, 486. Lewis’ U.
S. Urim. Law, 206. United States Di
tice. A rule made, on application of the gest, Conspiracy.
CONSPIRATIONE. See De Conspira
defendants, and with the consent of the
plaintiff, where several actions are brought tione.
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Persons guilty of Me, which is enerally supposed to be de

the offence of conspiracy. Deﬁned by the
statute 33 Edw. I. st. 2. 2 Reeves’ Hist.
Eng. Law, 242. See Conspiracy.
CONSTABLE. [Fr. connestable; L. Lat.
constabularius, constabulus, conesiabulus, q.

rived, (throug

the F1‘. connestable, Lat.

constabularius,) from comes stab-uli, the

title of an oﬁicer of the Roman empire,

corresponding with that of the modern

master of the horse. 1 Bl. Corn. 355. Sec
v.] A public civil ofﬁcer, whose proper and Constabularius.
It was introduced into
eneral duty isto keep the peace within England by the Normans, who applied it
is district, though he is frequently charged ﬁrst to that high oﬁicer of state created
with additional duties. 1 Bl.'(/om. 356. after the conquest, under the title of Con
See infra. Constables are of two kinds, stable of England, (q. v.) It was after
wards applied to various subordinate oili
high and petty.
High constables, (capitales constabularz'z',) cers, uniting civil with military duties, such
in England, are oﬁiccrs appointed in every as the keepers of castles, &c.; and ﬁnally,
hundred or franchise, whose proper duty to those oﬂiccrs of the peace in hundreds
seems to be, to keep the king’s peace within and tithiugs, which are considered the ori
their respective hundreds. 1 Bl. Corn. 356. gin of the modern high and petty consta
3 Stcph. Com. 47. '1'llcock, Of. Constable, bles. The statutc of VVinchester, 13 Edw.
1, 23. They are also, by various statutes, I. (now repealed by 7 dz 8 Geo. IV. c. 27,)
charged with other duties, such as that of after requiring every man “to have in his
serving precepts and warrants on certain house harness for to keep the peace,” and
occasions, and the returning oflists ofjurors. specifying the kind of armour, proceeds to
3 Steph. Com. 47.
ordain (c. 6,) that “ in every hundred and
Petty constables, (subconstabularii) are franchise two constables shall be elected, to
inferior oﬂicers in every town and parish, make the view of armour.” This statute
subordinate to the high constable of the is considered by Blackstone and Spelman,
hundred, whose principal duty is the pre as having ﬁrst created the oﬁice of consta
servation of the peace, though they also bles of hundreds, or high constables, asthey
have other particular duties assigned to are now generally termed. 1 Bl. Com. 355,
them by act of parliament, particularly the 356. Spelman, voc. Constab-ula-rius. Sec
service of the summonses and the execution 4 Inst. 267. Petty constables are con
of the warrants ofjusticcs of the peace. 1 sidered by the same authors as having been
Bl. Com. 356. 3 Staph. Com. 47,' 48.
ﬁrst instituted about the reign of Edward
The high constable has the same duties III. These opinions, however, have been
to discharge in all parts of his hundred, as disputed, and the constable of the hundred
well within as out of the precincts of petty has been held to have been an oﬂicer at
constables, as each petty constable has the common law, before the statute of Win
within his precinct. Willcock, Of. Con chester. Powell, J. 1 Ld. Raym. 1192,

stable, 23.

1193.

Holt, 0. J. Id. 1195.

1 Salk.175.

In the United States, constables are town The same has been held as to the petty
and city oﬂicers, with powers similar to constable. 4 Inst. 267. See Bacon’s
those of the constables of Great Britain. I/Vorks, iv. 309. Constables, indeed, are

Besides their general common law oﬂice of expressly mentioned in Magna Charts, and
conservators of the peace, they have other by Bracton, in connection with the sheriff,
duties specially assigned them by statute, coroner and other royal bailiffs. Magna
such as the execution of the process of jus Charla, 9 Hen. III. e. 17. Id. Johan. c.
tices’ courts, and, in some cases, of process 24. Bract. fol. 337. But these are sup
issued by other judicial oﬁicers; attending posed to have been constables of castles.
the sittings of courts, keeping juries, the. 2 Inst. 31. So, the constable is mentioned
High constables are also appointed in cities in the statute of Westminster 1, c. 15;
as chiefs of the constabulary force, and in though Britton, whose work was written
some cases, also, with a certain rank and about the same time, in enumerating the
duty as executive ofﬁcers of the corpora county oﬁiccrs under the sheriff, viz. hun
tion.* See United States Digest, Con dredors, scrjeants and bedels, says nothing
stable.
of the constable. Britt. fol. 2. It is the
",,,’* Few terms of the English law have opinion of alate writer on this subject, that
undergone a greater change in signiﬁcation, there was a series of oﬁiccrs, appointed
since their ﬁrst introduction, than consta under the title of constable, soon after the
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ation in the realm, which could not be deter
mined by the common law. Spelman, voc.

of rank, from the lord high constable to the
constable of the smallest franchise, uniting
military with civil powers; and that they
were, in each case, commanders of the levies
of their particular districts, in case of domes

Constabularius. He had also the power
of trying for high treason, and the especial
right of regulating all trials by combat,
tilts, tournaments, and other feats of chiv
alry. Id. 1 Bl. Com. 355. He was
one of the great oﬁiccrs of state who sat
in the Aula Rcgis; and, together with the
lord mareschal, held also a separate court

tic tumults, or the incursions of robbers.

Willcock’s Oﬁce of Constable, lntrod. On
the whole, there seems little doubt that the
office of constable, though artaking of
many of the characteristics ofP the ancient called the court of chivalry. 3 Bl. Com.
Saxon peace officers, (the tithing man be 68. 4 Inst. 123. See Keilw. 170 b.
The o$ce of the Saxon heretoch, asa
ing little distinguishable from the petty
constable,) is essentially of Norman origin. chief military leader, corresponded, in some
The military or half military character respects, with this of constable; and the
which has always belonged to it in Eng barbarous epithet stallarius was, according
land, (a decidedly Norman feature, as well to Spelman, given to it in imitation of the
as the name itself,) makes strongly in aid of continental term constabularius, being made
this opinion. Under the statute of ‘Vin up from a similar derivation, (Sax. stall,
chester, it seems to have differed little from stabulum). There is no doubt, however,
that of a modern militia inspector, and it that the oﬁicc of constable of England was
is worthy of remark that the enrolment of introduced‘ by the Normans, being imme
the militia, providing them with quarters diately derived from the similar oﬁiee of
when called out, &c., form to this day in constable of France, which was of high
England part of the duties of a constable. antiquity in that kingdom. Spelman, voc.
Stat. 52 Geo. III. e. 38. See 12 Mod. 254. (lonstabularius. LL. Edw. Conf. e. 35,
5 Id. 427. Willcoclds Of. Consldble, 76, cited ibid. It has been disused in Eng
78, 80. Dr. Wboddesson concurs in the land, except only upon great and solemn
opinion of Blackstone, that the oﬂicers

occasions, as the king’s coronation and the

now called constables derived that appella
tion at or after the statute of \Vinchester;
although it is his conclusion that the office
itself, in substance and effect, subsisted
from immemorial antiquity in the English
laws. 1 Wooddes. Lect. 152, 153. The

like', ever since the attaindcr of Staﬁbrd,

duke of Buckingham, under Henry VIII.,
1 Bl. Com. 355.

CONSTABLE OF SCOTLAND.

This

ofﬁcer is mentioned in the introduction to
‘ King J ohn’s Magna Charta. Alanide Gal

opinion of Sir William Blackstone, that weya, constabularii Scoltiw. The oﬁice
the modern oﬁice unites in itself those of seems to have been one of great antiquity,
the Saxon tithi
an, and Norman consta and to have carried with it a certain share
ble, (properly so called,) is the one which

of criminal 'urisdiction.

perhaps best reconciles the different views
which have been taken on this point of
origin. 1 Bl. Com. 356. See Tillzin_q
man.
CONSTABLE OF ENGLAND. [L.
Lat. conslabularius Angliw ,' L. Fr. constable
d’An_qleterre.] Called, also, LORD HIGH
CONSTABLE. A high oﬁicer of state,
established in England on the Norman
Conquest, whose duties partook both of a
military and civil character. He was at
the same time commander-in-chief of the

CONSTA LE OF THE EXCHE
QUER. An officer mentioned in Fleta,

forces of the kingdom, and keeper of the

peace of the nation. Crabb’s Hist. Eny. Law,
101. Uowell. Lambard, cited ibid. He had
judicial cognizance of all contracts touch
ing decds or feats of arms, (facla armo
rum,) and of war out of the realm, and of
all matters pertaining to arms or war with- ,

Bell’s Diet.

lib. 2, c. 31.

CONSTABLE OF A CASTLE.

[L.

Lat. constabularius castclli or caslri ,' cas
tellariua] In English law. An oﬂicer
having charge of a castle; a warden, ‘or
keeper; otherwise called a eastellam.
Spelman, voc. Constabularius. Bracl. fol.
69 b. C'rabb’s Hisl. Eng. Law, 150. See
Uaslellain. Constabularius castri dc Do
ver, et quinquc portuum. Co. Lin. 234 b.
Mag. Cart. 9 Hon. III. cc. 19, 20. Id.
Johan. c. 29. Conslabularius castri Do
vorr, et cu-stos quinque portuum; Consta
ble of Dover castle, and \Varden of the
Cinque Ports. Reg. Orig. 185 b. Mom.
in Scacc. P. 20 Edw. I. This is still an
ofﬁcial title. Bracton mentions the con
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Bract. fol. tury. Constabulus is used by Regino, an
Italian writer at the beginning of the
CONSTABLEWICK. In English law. eleventh century, with the express admis
The territorial jurisdiction of a constable; sion of its being a corruption of comes sla
as bailiwick is of a bailiﬁ' or sheriff. 5 buli. Regine Chron. lib. 2, apad Spelman.
Comestabulus and conestabulus may have
Nev. (ft Man. 261. '
CONSTABULARIUS, CONSTABU been previous forms of the word, but con
LUS, (called also Uonstaulus, C'0nestabula stabularius ﬁnally became the prevailing.
rius, Coneetabulus, Conestablius, Canasta one. Contostaulus, conestalus, and con
bilus, Contostaulus, Conestalus, Comistw staulus, appear to be from the lower Greek
stable of the tower of London.

860 b, 361.

bills, Comestabulus.)

L. Lat.

A master

xovrorrautog, xovocrnuhos 8-Dd xavnaohob

The changes which the meaning of this
of the horse; (prafectus stabuli). Spel
man. A commander-in-chief of horse; word successively underwent, from the time
of its ﬁrst formation, may be seen in the
(prwfeclus eguilum). Id.
A commander of any troop of horse; deﬁnitions already given. Its prevailing
sense, on the continent, was that of military
(omni turmw equestris prafectus). Id.
A commander of foot; (turmm pedes commander, or leader, with which was

tlrjs ;) a centurion or captain; (capilaneus).

blended, on its introduction

into Eng

land, that of custodian or keepen of i 0
A naval commander; (oﬁcialis marinas). PC(ZC€. A trace of the original oﬂice of the
comes siabuli long survived in that of the
Id. and voc. Admiralius.
An otﬁcer having charge of military Lord High Constable of England, as super
aﬁ'airs; (qui rem militarem curabat). Id. visor of all feats of arms performed on
horseback, and judge in the court of chiv
See Reg. Orig. 88.
An oﬂicer assigned to guard or keep any alry. See Constable of England.
CONSTAT. Lat. It . is clear or evi
place, (qui loco alicui prwsidio dabalu-r,)
as a castle or town, &c. Spelman. Brant. dent; it appears; it is certain; there is no
fol. 69 b. ]VuIlas constabularius, oel qjus doubt. ]Von coastal,‘ it does not appear.
ballivus, capial blada vel al-ia calalla ali Conslatde persona ; there is certainty as to
cujus qui non sitde villa ubi castrum situm the person; there is no doubt about the

est; no constable nor his bailiff shall take
the corn or other chattels of any one who
is not of the vill where the castle is situ
ated. J‘r[ag. Carl. 9 Hen. III. e. 19. lVul
lus constabularius distringat aliquem mili
tem ad dandum denarios pro custodia cas
tri, si, &e.; no constable shall distrain any
kni ht to give moneys for the uard of his
eas e, if‘, &c. Id. c. 20. Id. ohan. c. 29.
An oﬁicer whose military duties were
connected with, or exercised in subser
vience to, the preservation of the public

crson.

lust. 2. 20. 29.

4 Bl. Com. 323.

ﬁihil tacit error nominis cum do corpora con
stat. An error in the name amounts to no
thing, when there is certainty as to the per

son. 6 Co. 65 b. 11 Id. 21. Sec Quodtonstat,
&c. Sometimes used as a substantive.
“With respect to the constat of pro erty in
the present case.” Sir W‘. Scott, he Au
rora, 3 Rob. Adm. R. 137. And see
infra.
CONSTAT. L. Lat. In English law.
A certiﬁcate which the clerk of the pi e

peace. Hence, (the military character he and auditors of the exehequer make, at (2
mg dropped,) the oﬁice of the modern con request of any person who intends to plead
stable."‘

See Constable.

or move in that court for the discharge of

'*,,,* This word is derived by Spelman, any thing; and the purport of it is to cer
through the Fr. conestable, Ital. concslabile,
from the Lat. comes stabuli, an oﬁiccr in
the Roman empire, who had the charge of
the imperial stable; the master of the horse;
(prafectus slabuli vclequorum ;) originally
called tribzmus stabuli. Spelman, voc. Con
slabularius. Ammianus M'arcellinus, cited
ibid. This latter title is supposed to have
become changed into that of comes sla
buli, soon after the time of Constantine,
and the union of these two words into one

to have taken place about the tenth cen

tify what appears (constat) on record, con

cerning the matter in question.

Slat. 3 d’:

4 Edw. VI. c. 4. 13 Eliz. e. 6.
An exempliﬁcation under the great seal
of the enrolment of letters patent; so called
from its initial word. 5 C0. 54. U0. Litt.
225 b.

CONSTITUCION.

L. Fr.

The con

stitution or appointment of an attorney.
Britt. c. 126.
CONSTITUENT.
Lat. constituma]
One who appoints or constitutes. The per
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son appointing an attorney in fact is called
A provision of a statute. Fleta, lib. 2,
his constituent. See Reg. Orig. 20, 21.
c. 44,§ 5. Id. lib. 3, c. 5, § 8.
CONSTITUERE. Lat. In old English
Establishment; creation.
Constitulio
law. To constitute or a'ppoint. Constitu dotis ,' establishment of dower. Fleta, lib.
imus (we have constituted, or appointed,) 5, c. 23.

was the emphatic word in the ancient com
CONSTITUTION. [Lat constitutio.]
missions of the judges in England. Bract. Establishment; appointment. Sec Consti
fol. 109-1 11.

tuere.

To put in one’s place; to constitute or
appoint an attorney. Atlornavi et in loco
meo constitui C. de D. ; I have attorned and
put in my place C. of D. Reg. Orig. 172.
Constitute is still an emphatic word in let
ters of attorney.
To ut or place; to make an appearance.
Parti us in judicio constitutis ; the parties
being placed (or having appeared) in court.
Bract. fol. 257.

,

An established form of government.

Bl. Com. 50.

1

1 Steph. Com. 32. A sys

tem of fundamental rules, principles and or
dinances for the government of a state or
nation. Webster. The fundamental law
of a state or nation.

In English law.

A public act or ordi

nance, especially such as related to ecclesi
astical mattcrs. C'rabb’s Hist. Eng. Law,
248. 2 Reeves’ IIist. Eng. Law, 78. See

To establish or ordain. See Constitutio. Clarendon, Provincial constitutions, Lega
To undertake or engage to pay a debt. tine constitutions.
-Inst. 4. 6. 9. Dig. 13. 5. See Constitutum.
CONSTITUTIONAL Consistent with
CONSTITUTA PECUNIA. See Con the constitution; not in conﬂict with the
fundamental law of the state.
stitutum.
CONSTITUTIO. Lat. [fromconstitun-e,
CONSTITUTUM. Lat. [from constituere,
to establish; Gr. Juiru{u.] In the civil law. to undertake or engage] In the civil law.
An imperial ordinance or constitution, dis A promise or undertaking, (called pactum
tinguished from Ler, Senatus-consultum, pruetm-ium,) without any preceding stipula
and other kinds of law, and having its ef tion, to pay money due either by the promis
fect from the sole will of the emperor. sor or another for whomhe became surety.
Quod prim.-ipi placuit legis habet vigorem. Dig. 13. 5. Heinecc. Elem. Jar. Civ. lib.
Quodcunque ergo imperator per epistolam 4, tit. 6, § 1158. The action which lay
constituit, vel cognoscens decrevil, eel edieto ‘upon such a promise was called actio dc
prwcepit, legem esse constat.
Hwc sunt pecunia constitute. Id. Inst. 4. 6. 9.
CONSTRAINT. See Duress.
qum constitutiones appellantur. That which
CONSTRUCTIO. Lat. Construction,
has pleased the sovereign has the force of
law. VVhatever, therefore, the emperor q. v.)
has ordained by rescript, or decreed upon ( Constructio lcgis non tacit injnriam. The
the hearing of any matter, or commanded construction ofthe law [a construction made
by edict, is evidently law.

These are what

by the law] works no injury.

00. bill.

are called constitutions. Inst. 1. 2. 6. 183. Broom’s Max. 259. [464]. Thelaw
(This passage is taken from Dig. 1. 4. 1, will make such a construction of an instru
with some verbal alteration.) Uooper’s ment as not to injure a party.
]Votes, in loc. Heinecc. Elem. Jur. Civ.
CONSTRUCTION. [Lat. constructio,
from construere, to frame or put together.]
lib. 1, tit. 2,51.
CONSTITUTIO. Lat. In old English Literally, a putting together. A putting to
law. An act, ordinance or statute; an es gether of the words of an instrument; an
tablishment. Stat. Marlbr. c. 11. Stat. arrangement or marshalling of words or
Westrn. 1, pr. Stat. de Bigamis, pr. Fleta, clauses, so as to extract, by aprocess of infer
lib. 1, c. 38, § 26. Id.’lib. 2, c. 47, § 4. ence, the meaning or intent ;"' exposition;
Bracton calls the statute of Merton, consti interpretation. The court give construction
lutio dc Merton. Bract. fol. 227. Flcta to language used in a written instrument;
applies the same term to Magna Charta, the jury determine the meaning of words
and to the statutes of Merton, Marlbridge, used orally between the parties. 36 Main
Oxford and \Vestminster. Fleta, lib. 2, c. R. 376.
This word is oﬁen used in the same
52, § 1 ; c. 57, § 7. Id. lib. 5. c. 24, § 4.
Id. lib. 2, c. 47, § 13. Id. lib. 4, c. 29. sense with interpretation; and has indeed
Id. lib. 1, c. 18, § 2. Id. lib. 2, c. 67, § 19. been deﬁned by-that word. See 1 Kent’:
Com. 460. Sedgwiclc on Stat. and Coast.
Id. lib. 4, c. 5, § 11.
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Law, 225, chap. 6. Webster. Adistinction,
however, is sometimes made between the
terms; interpretation being conﬁned to the
sense of the mere explanation of words as
they stand, without reference to other con
siderations. The term conjectura, used by
Grotius, has been considered by Mr. Duer
as expressing the true idea of construction.
Grot. de Jur._ Bell. ‘lib. 2, c. 16. 1 Duer on
Ins. 215. But that Grotius himself used
the term interpretation in a comprehensive
sense, appears from the title of the chapter
of his work referred to—De Interpretatione.
For the rules regulating the construction
of statutes, see 1 Kent’s Com. 460—469,
and notes. Sedgwick on Stat. and Const.
Law, chap. 6. United States Digest, Stat
utes. For the rules respecting the construc
tion of contracts, see 2 Kent’s Com. 554,
et seq. For the rules respecting the construc
tion of wills, see 4 Kent’s Com. 534, et seq.
United States Diyest, Devise. And see
2 Bl. Com. 379—38l.
CONSTRUCTIVE. Made out or de
duced by construction; implied, inferred,
construed or interpreted by law; as con

CON

he obtained the delivery of the goods animo
furandi. See Larceny.
CONSTRUCTIVE NOTICE. Notice

inferred by law, 'as distinguished from ac
tual or formal notice; notice in law; that
which is held by law to amount to notice.
See 6 Ohio St. R. 585. Actual notice to
a party’s attorney is constructive notice to
the party himself. See 1Votice.
CONSTRUCTIVE TRUST. A trust
raised by construction of law, or arising by
operation of law, as distinguished from an
express trust; a trust implied or inferred
from circumstances; otherwise called an

implied trust-, and sometimes a resulting
trust, (qq. v.) Thus, if an estate be pur
chased in the name of one person, and the

consideration money belong to, or be paid
by another, the land purchased will be sub
ject to a trust for the person to whom the
money belonged. 1 Sand. Us. 212. 1
Stepk. Com. 346. ‘Vherever the circum
stances of a transaction are such that the
person who takes the legal estate in pro
perty, cannot also enjoy the bcneﬁcial in
terest without necessarily violating some
structive fraud, constructive noticc, dzc. established principle of equity, the court
The opposite of formal, actual, positive or will immediately raise a constructive trust,
and fasten it upon the conscience of the
expressed.
CONSTRUCTIVE BREAKING into a legal owner, so as to convert him into a
house. A breaking made out by construc trustee for the parties who in equity are
tion of law. As Where a burglar gains an entitled to the beneﬁcial enjoyment. Hill
entry into a house by threats, fraud or con on Trustees, 116. 1 Spenee’s C'hancer_r/, 511.
spiracy. 1 Russell on Crimes, 7 92-—794.
CONSTRUE. [from Lat. eonstruera]
CONSTRUCTIVE FRAUD. Fraud To put together; to arran e or marshal the
inferred by law, as distinguished from posi words of an instrument.
0 ascertain the
tive, actual or intentional fraud; fraud in meaning of language by a process of ar
law, as distinguished from fraud in fact.* rangement and inference. See To Marshal.
2 Kent’s Com. 515, et seq. See Fraud.
CONSUETUDINARIUS. L. Lat. [from
By constructive frauds are meant such consuetudo, q. v.] In old En lish law. A
acts or contracts, as, though not originating ritual or book, containing t e rites and
in any actual evil design or contrivance to form of divine offices, or the customs of
perpetrate a positive fraud or injury upon abbies and monasteries. lVhishaw.
other persons, are yet, by their tendency to
CONSUETUDINARY LAW. Cus
deceive or mislead other persons, or to vio tomary law. Law derived by oral tradition
late private or public conﬁdence, or to im from a remote antiquity. Belt’s Diet.
pair or injure the public interests, deemed
CONSUETUDINES. Lat. [pl. of con
equally reprehensible with positive fraud; suetudo, q. v.] In old English law. Cus
and there ore are prohibited by law, as toms. Magna Charta, e. 29. See Hale dc
within the same reason and mischief as Jur. Mar. pars 3, c. 4.
acts and contracts done malo animo. 1
CONSUETUDINES
ET ASSISA
Storg/’s Eq. Jurisp. § 258. See 4 Sand FOREST/E. L. Lat. The customs and
ford’s (N. Y. Superior Court) R. 287. Assise of the Forest. The title of a statute
Burrilt on Assignments, 426, 427, (2d ed). of uncertain date, commented on by Mr.
CONSTRUCTIVE LARCENY. Lar Barrington. Obs. Stat. 217.
ceny made out by construction, or inferred
CONSUETUDINES FEUDORUM. L.
from the acts of a party, where the taking Lat. (The customs or customary laws of
itself was not apparently felonious; as where ﬁefs.) A title sometimes given to the
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ooks of Fiefs,) usually which has long prevailed at a particular

annexed to the Corpus Juris Civilis. 3 place, obtains the force of law. Id. ibid.
Kent’: Com. 496.
Consuetudo dcbct cast ccrta, mun inccrtn
ro nullis halwntnr. A custom ought to
CONSUETUDINIBUS ET SERVI
TIIS. See De consuetudinibus et se1-vitiis. e certain, for uncertain things are held as
CONSUETUDO. Lat. In the civil nothing. Davies’ R. 33.

law.

Custom; long established usage or

practice. Inveterata consuetudo pro lege
mm immerito custoditur ; inveterate custom
is not undcservedly observed as law. Dig.
1. 3. 32. 1. See Taylor’s Civ. Law, 241
246.

In feudal law. Custom. Called c0mue
tudofeudi, (the custom of the ﬁef); usus,
(usage) and mores, (habits, practices).
Recognized as a principal source of law in
the Books of Fiefs. Lib. 2, tit. 1.
CONSUETUDO. Lat. In old English

Gousuetudo tollit [vincit [privat] com
lllllllﬂll lcgem. Custom ta ‘cs away [ever
comes] [supersedes] the common law. By
the custom of gavelkind in England, a
widow is entitled to a moiety of her hus
band’s estate so long as she continues chaste
and unmarried; and this custom she cannot
waive, and resort to her third

mon law. 1 Roper on Husb.
Up. Litt. 33 b.

art at com

Wife, 351.

Consuctudo ex ccrta cuusa rationabili

usitata privzit communcm lcgcm. A cus
law. A custom or usage; a customary tom, grounded on a certain and reasonable
law; a law originating from usage; -a law cause, supersedes the common law. Li”.
not written. Bract. fol. 1, 2. Lord Coke sect. 169. '00. Litt. 113. Broom’s Mar.
enumerates the following as diﬁ'erent sig 417, [714].
niﬁcations of this word:
Cousuctudo pnrscripta ct lcgitima vin
The conlmon law, (conauetudo Anglia). tll lcgcm. A prescriptive and lawful cus
tom overcomes the law. C0. Litt. 113.
2 Inst. 58.
Statute law. Id. ibizl.
4 C0. 21.
A particular custom, as gavelkind, bo
Consuctudo contra rationcm introducta
otius usurpatio qnam consnetudo appel
rough English and the like. Id. ibid.
A rent or service due by tenure. Id. ibid. ﬂl'l (lt'/bti. A custom introduced against
A custom, tribute, imposition, toll, tax reason ought rather to be called a usurpa
or charge. Id.c'bid. Co.Litt.58b. See tion than a custom. C0. Litt. 113.
2 State Trials, 1112. But the proper
Consuctudo, licet sit magma auctoritn
tis, nuuquam tamcn prejudicat mauitcstm
Latin for this is custuma, (q. v.)
A subsidy granted by parliament. 2 vcritati. A custom, though it be of great
Inst. 58. Uonsuetudo is one of the main authority, should never prejudice manifest

triangles of the laws of England. Co. truth. 4 Co. 18.
Lite. 110 b.
Consuetudo scmcl rcprobata non potcst
Consnctudo est altcra lcx. Custom is amplius induci. A custom once disallowed
another law. 4 Co. 21. Oonsuetudo quan
doque pro legs observatur, in parlibus ubi
fueril more utentium approbata, ct vicem
leyis obtinet. Custom is sometimes ob
served as law, in parts where it has been

cannot be again brought forward, [or relied

on]. Dav. 33.
Gonsuctudo ncquc injuria oriri noquc
tolli potcst. A custom can neither arise
[be established] nor be abolished contrary
Loft’: R. Appendix, 340.

habitually approved, and takes the place of to law.

law. Bract. fol. 2. Consuctudo rcgni An
glim cst ICX Anglia.

Consuctudo volcntcs duc-it, lcx nolcntcs

The custom of the iﬂllllt

Custom leads the willing, law com

kingdom of England is the law of England. pels [drags] the unwilling. Jenk. Cent.
274.
Jenk. Cent. 119.
CONSUETUDO ANGLICANA. L.
Consuctudo cst optimus intcrprcs lcgum.
Custom is the best interpreter of laws. 2 Lat. The custom of England; the ancient
Inst. 18. The maxim is obviously derived common law, as distinguished from lez, the
from that of the civil law, the order of the Roman or civil law. Convenit lea: cum con
words only being changed: lltllilllll ttl lcgum suetudine Anglia-and ; the Roman law
intcrprcs consuctudo, (q. v.) Dig. 1. 3. 37. agrees with the custom of England. Bract.

Consuctndo loci est obscrvanda. The cus fol. 30 b.
CONSUETUDO CURIJE.
tom of a place is to be observed. Litt.
sect 169. 4- C0. 28 b. 10 Id. 140. The custom or practice of
.Broom’s Max. 416, [713].

A custom

Hardr. 141.

L. Lat.
a court.
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CONSUETUDO MERCATORUM. Lat. character, nor is he under the special pro
The custom of merchants, the

ame with tection of the law of nations.

Id. 44.

1

Ice: mercatoria, (q. v.) the law merchant. C'hitt_z/’s Com. Law, 48, 49, et seq. Whea
Nisi sit aliter er consuetudine mercatorum, ton’s Intern. Law, 293. See United States
quorum consuetudo est secumlu-m legcm Di/zest, Consul.
Consuls are an institution of com
mercatoriam ; unless it be otherwise by the
custom of merchants, whose custom is ac paratively modern date. It was observed
cording to the law merchant. Fleta, lib. by Lord Ellenborough, in 3 III. d‘. S. 292,
2, c. 58, 5. See Id. 0. 63, § 12. Holt, 293, that the word “consul” is neither in
C. J. 1 Show. 5, case 8.

Grotius nor Molloy.

It is conspicuously

CONSUL. The name of a chief magis used, however, in the Ordonnance of the
trate among the Romans, two of whom Marine of Louis XIV. liv. 1, tit. 9.
CONSULTA. L. Lat. [L. Fr. counseillal
were annually created, and who, during the
republic, exercised supreme authority. So In old English law. Provided for. Applie
ca led a consulendo, from their custom of to a church that was full. Cowell.
CONSULTATION. In English prac
consulting the senate. The oﬁice continued
to exist under the emperors, but with only tice. A writ, in the nature of a preceden
a shadow of power. See Nov. 105. Nov. do, whereby a cause, being removed by
prohibition out of the ecclesiastical court to
Uonst. Imp. Leonis, 94.
CONSUL. Lat. [from consulcre, to the king’s court, [i. e. to one of the superior
consult.] In old English law. An ancient courts of law,] is returned thither again to
title of an earl. Comites—qui ctiam dici be there determined. Termes de la
8
possunt consules, it consulendo, rages enim Bl. Com. 114. 1 Wooddes. Lect. 93. 2
tales eibi associant ad consulendum. Earls Tidd’s Pr. 948. A similar writ has been
-—who may also be called consuls, from used on prohibition in some courts in the
consulendo, for kings associate such persons United States. 2 Burr. P1‘. 184. See
with them for the purposes of consultation. Prohibition, Procedendo.
*,,"‘ This writ is said by Blackstone to
Brae-L fol. 5 b. 1 Bl. Com. 227.
*,,,* The word consul was used by the be so called because, upon deliberation and
authors of the middle ages for comes, consultation had upon the matter removed
(count, or earl,) and the derivative word by the prohibition, the judges ﬁnd it to be
consulatus for comitatus ; (the ofiice or ill founded, and therefore, by this writ,
district of a comes ; a county). Spelman. they return the cause to its original juris
It is mentioned in the laws of Edward the diction, to be there determined in the in
Confessor, (c. 12,) that what was then called ferior court. 3 Bl. Com. 114. A more
comitatus was, among the Britons in the satisfactory explanation, however, of the
time of the Romans, called consulatus, and origin of this writ, may be derived from a
that those who were then called vice comites, reference to the ancient practice as laid
were at the same early period called vice down by Bracton. Anciently, where a
consulee; their oﬁice being to supply the prohibition was issued to a spiritual court,
place of the consul in his absence. Mr. if the judges to whom it was directed
Hargrave is disposed to doubt this. Harg. thought it well founded, they would decree
Co. Litt. lib. 3, Note 20. The use of the a superscdeas of the proceeding. If they
term, however, as applied to the highest were in doubt whether to proceed in the
nobility in England, seems beyond question. cause or not, they usually consulted the
Bracton mentions it as an appropriate (if king’s justices, (solent judices aliquando
not an ordinary) title in his day, and dwells justiciarios consulere u-tram procedere pos
upon its meaning as peculiarly expressive. scnt) by what were termed literw consul
tationis, to which the justices replied by
Bract. rib. sup.
CONSUL. In commercial and inter writs of various forms, according to the
national law. A public agent, appointed by case. Bract. 405 b, 406. 1 Reeves’ Hist.
a government to reside in a foreign country, Eng. Law, 456. Bracton gives several of
(and usually in sea-ports,) to watch over its these forms, which are rather in the nature
own commercial rights and privileges, and of opinions than compulsory processes, and
the commercial interests of its citizens or belong probably to a much earlier period
subjects.‘ 1 Kent's Com. 41. A consul than those given in the Register, (fol. 44—
is not such a public minister as to be en 58). It is not diiﬁcult to see how these
titled to the privileges appertaining to that obtained the name of writs of consultation,
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or upon consultation; the consultation
itself being, as is clearly shown, not among
the justices of the su erior court, but be
tween the judges of the two courts, in tl1e
nature of a conference. The term con
sultation itself is taken from the Roman
law. Cod. 7. 62.
CONSULTO. Lat. In the civil law.

CON

the bankrupt law, or of proceedings in I
court of bankruptcy; but a contemplation

of the breaking up of one’s business, or an
inability to continue it. Randall, J. Crabbe’:

R. 529, 532.
CONTEMPORANEA
Lat.

EXPOSITIO.

Contemporaneous exposition, or con

struction; a construction drawn from the

Designedly; intentionally. Dig. 28. 41. time when, and the circumstances under
CONSUMMATE. Completed; as dis which the subject matter to be construed,
tinguished from initiate, or that which is as a statute or custom, originated.
merely begun. The husband of a woman
Contemporaneu expositic est optima at
seised of an estate of inheritance becomes,

l0l'iil§8llllll ill legs.

by the birth of a child, tenant by the cur
tesy initiate, and may do many acts to
charge the lands, but his estate is not con
summate till the death of the wife. 2 Bl.
Com. 126, 128. C0. Litt. 30 a.
CONT. An abbreviation of contra.
Rep. in Ck. passim.

position is the best and strongest in the law.
2 Inst. 11. A statute is best explained by
following the construction put upon it by
judges who lived at the time it was made,
or soon after.* Id. ibicl. and 136, 181. 10
Co. 70. 1 ' Wooddes. Lect. xxxi. xxxii.
Broom’a Max. 300, [532]. A contem
poraneous ex osition even of the constitu
tion of the glnited States, practised and
acquiesced in for a period of years, ﬁxes
the construction. 1 Cranch's R. 299. 1
1(ent’a Com. 464, 465. Construction may
also be by acts as well as formal exposition,
and hence the rule that ancient instruments
may be construed by ancient usage, as con
stituting the best evidence of the intention
of the parties. Lord Hardwicke, C. 2 Atk.
577. Broom’s Max. 300, [532]. 2 Smith’:
Lead. Gas. 295. “ Contemporanea interpre

CONTE. Fr. [L. Lat. narratio.] In old
pleading. A narrative or statement, in
pleading. In the Norman law, it was used
to signify any allegation of fact in a cause.
Steph. Pl. Appendix, Note (56). Hence
the word count, (q. v.)

CONTE. L. Fr.

L. Lat. comea]

In

old English law.
‘arl. Hurnfrey de
Bohun, conte de Hereford. Roger Bygod,
conte de ]V0rﬁ'. Stat. 25 Edw. I. m. 38.
Prelatz, contes et l>arouns.v A-rtic. sup.
Chart. Conte Mareschall. M'em.z'n Scacc,
25 Edw. I.
CONTE. L. Fr.
Lat. comitatua] ‘In
old English law. A county. LL. Gal.
Cong. L 42.
A, or the county court. Id. ibitl. En
plein conte; iin full county court. Art.
sup. Uhart.
An account. Kelham.
CONTEK. L. Fr. A contest, dispute,

disturbance, opposition. Britt. c‘. 42. Kel
luzm. Conteckours ; brawlers; disturbers
of the peace. Britt. c. 29.
COATEMPLATION. [Lat. contempla
tio.] A having in view; the not of looking
at or towards a thing with attention ; de
liberate consideration; consideration of an
act or course of conduct, with the intention
of doing or ado ting it.
CONTEMP ATION
OF
BANK

Contemporaneous ex

tatio, whether it be of statute or scripture,
or author whatsoever, is of greatest credit."
Bacon’s Arg. Jurisdiction of Marches,
Works, iv. 269.

CONTEMPT. [Lat. contemptua] Dis
obedience or disregard of authority.* A
disobedience to the rules, orders or process
of a court of justice, or a disturbance or

interruption of its proceedings.* 4 Bl.
Com. 285. Contempts are either direct,
which openly insult or resist the powers of
the court, or the persons of the judges who
preside there ; or consequential, which
(without such gross insolence or di

rect opposition,) plainly tend to create
an universal disregard of their authority.

Id. 283, 284. Or they may be divided into

such as are committed in the face of the
court, (infaeie eurice,) which are punishable
RUPTCY. Contemplation of an act of by commitment and ﬁne, and such as are
bankruptcy,»or of an application by the committed out of court, which are punish
debtor to be decreed a bankrupt. Curtis, able by attachment. 1 Tidd’s Pract. 479,
J. 13 Howard’s R151, 167. It has, how 480. 4 Bl. Com. 285,- 286. 4 Steph. Com.
ever, been said, that by “ contemplation of 348—353. See 1 Kent’: Corn. 300, note.
bankruptcy” the law does not mean a con 1 Hill’s (N. Y.) Rep. 154. United States
templation of applying for the beneﬁt of Diyeat, Contempt. A party disobeying a
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rule or process of court is said to be in man’s countenance, [credit or re utation,]
contempt. 4 Steph. Com. 19. See Attach
ment, Commitment.

which he has together with [con and by
reason of his freehold,” Qtenementum]. 2

Disregard or disobedience of the rules Inst. 28.

Blount.

An

see Bar-ringt.

of a legislative body.
_
CONTEMPTIBILITER. L. Lat. Con
temptuously. Fleta, lib. 2, c. 60, § 35.
CONTEMPTUS. Lat. In old En lish
law. Contempt; contempts. Fleta,li . 2,
c. 60, § 35.
CONTENEMENT. See Contenementum.
CONTENEMENTUM. L. Lat. [from
con, together, and tenementum, a tenement,

freeman, was a certain quantity of land ex
empted from amercement, on the ground
of being necessary for its owner’s support,

or thing holden; L. Fr. contenanca] In old

like the wares of a merchant, or the wains

Obs. Stat. 12.
The most reasonable opinion to be de
duced from the whole language of the pro
vision of Magna Charta above quoted,
seems to be, that this contenementum, men
tioned as the characteristic property of the

English law. A contenement; that which of an agricultural bondman; land being in
is held together with another thing; that those days as essential to the creditable
which is connected with a tenement or thing subsistence or countenance in society of
holden; countenance; appearance; credit the freeholder, (liber homo,) as the other

or reputation.* See infra.
The precise meaning of this word is un
certain. It occurs in the following passage
of Magna Charta : Liber homo non amercie
tur pro parvo delicto, nisi seeundum modum

illius delicti : et pro magno delicto sewn
dum magnitudinem delicti, salvo sibi con

kinds of property named were to the sub
sistence of their respective owners. See 4
Bl. Com. 379. As to the particular de
scription and quantity of land so exempted,
the deﬁnition ﬁrst above given seems to
convey the most satisfactory interpretation,
viz. that it was limited to the freehold land
adjoining to, and necessary to the reputa
ble enjoyment of the party’s dwelling.

tenemento suo; et mercator eodem mode,
aalva. mercandisa ; et viltanus—sal_vo wain
agio suo. A freeman shall not be amerced
CONTENTIOUS
J URISDICTION.
for a small offence, but after the manner of In English ecclesisiastical law. That branch

the offence; and for a great offence, ac
cording to the magnitude of the offence,
saving to him his contcnement ; and a
merchant in the same way, saving his mer
chandise; and a villein—saving his Wain

age. Magna Charta, ‘c. 14. Spelman.
Termes dc la Ley. Cowell. See Liber homo.
The word occurs in the same form in Glan
ville and Bracton.

Gla-nv. lib. 9, c. 8.

of the jurisdiction of the ecclesiastical
courts, which is exercised upon matters in
controversy between partics,as brought be
fore the court by action, or other judicial
process; in contradistinction to voluntary
jurisdiction, which is exercised upon mat
ters not opposed, or controverted, such as
the granting of probate of wills, letters of
administration, and the like.* 3 Bl. Com.
66. See Hale’: Anal. sect vi. This term

Bract. fol. 116 b. Fleta calls it continentia.
Fleta, lib. 1, c. 48, § 2. The French form is derived from the civil law. Heinecc.
is contenanee, though contenement is used Elem. Jar. Civ. lib. 4, tit. 17, 1323.
in the French statute of Westminster 1,
“CONTENTS UNKNOVVN.” Words

sometimes annexed to a bill of lading of

c. 6.

The author of the Termes de la Lay de goods in cases. Their meaning is that the
ﬁnes contenement to be “the freehold land master only means to acknowledge the
that lies to [that is, adjoining] the tene shipment in good order, of the cases, as to
ment or dwelling-house that is in one’s their external condition. 12 Howard’s R.
own occupation.” Sir Henry Spelman 273.
'
translates contenementum by the word
CONTENTUS. L. Lat. [from continere,
countenance, on the analogy of the similarly to contain? Contained. A barbarous
formed word manutenementum, the Latin participle 0 frequent occurrence in the old
for maintenance; and, without any par books. Ad diem in brevi contentum ; at
ticular reference to land, deﬁnes it to be the day contained in the writ. Flela, lib.
“ the reputation or standing which a man 2, c. 64, § 11. Contenlarum in carta nos
has in the state,” or “the outward appear tra. Mag. Cart. 9 Hon. III. e. 37. In
ance of his condition,” (wstimatio et con has carta eontentaz. Id.
ditionis for-ma, qud quis in republica sub
CONTER. L. Fr. Against. 1 And.

ciatit).

Lord Coke deﬁnes it to be “a

49.
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CONTERFET. L. Fr. Counterfeit. by Blackstone, who makes it synonymous
C'l_1/pt ou conterfet money. Mem. in Scacc. with defence in common law pleading. 3
T. 20 Edw. I.
CONTERMINOUS. [from con, together,
and terminus, a boundary.] Adjacent or
adjoining; having common boundaries.
Hale’s Hist. Com. Law, 98.
CONTERROLLE. L. Fr. In old Eng
lish law. A counter-roll. Stat. lVestm.
I. c. 10. See Counter-roll.
'
To CONTEST. [‘Lat.’co1ttesta1-1', to call
to witness.] To detend a suit or other
judicial proceeding; to dispute, oppose or
resist a claim by course of law; to litigate,

on the part of a defendant.'*
This word has entirely lost the original
sense of its Latin form contestari, which,
in the old Roman law, was applied prima
rily to the proceedings on the part of the
plaintzf. \Vhen the plaintiff opened the

Bl. Com. 296. Steph. Pl. Appendix, Note
(39). In the practice of the ecclesiastical
courts, however, (which he may have had
in view,) contestation of suit has this sig
niﬁcation of defence. Hallifaz, Anal. b. 3,
ch. 11, num. 9. And litis contestatio has
the same meaning in Germany. 1 Mack.
Civ. Law, 205, Kaufmann’s note.

Gontestatio litis egct terminus contradicte
l'i08. An issue requires terms of contra
diction. Jenk. Cent. 117. To constitute
an issue, there must be an aﬂirmative on
one side and a negative on the other. See
Issue. A misapprehension of the mean
ing of contestatio litis, in this maxim, has
led to some absurd translations. See
Branch’s Princ. Wharton's Lear.
CONTINENCIA. Span. In Spanish

proceedings before the praetor, by stating law. Continency or unity of the proceed
is cause of action, it was the custom for ings in a cause. Wlu‘te’s New Recap. b. 3(
him to call upon the by-standcrs to act as tit. 6, ch. 1.
witnesses, which act was called antestari, or
CON TIN ENS. [from continere, to hold
contestari. Featus de Verb. Signzf. voc. togethcn] 1n _the civil law. Continued;
Uontestari. Therefore it was always said continuous; holding together; joined to
of the plaintiff, actor litem contestatur, gether. Buildings in the suburbs of Rome
(the plaintiff contests the suit). Dig. 46. were said to be continentia, and in conti
nent-ibus. Dig. 50. 16. 2. pr. Id. 50. 16.
2. 28. See Contestatio litis.
CONTESTATIO LITIS. Lat. In the 139. Id. 50. 16. 173. 1. See Abesse.
civil law. Contestation of suit. A narra
CONTINENTIA. L. Lat. [from conti
tive of the controversy made by both the nere, to hold together.] In old English
parties to a suit before the przetor, includ practice. Continuance or connexion. Ap
mg the plaintiﬂ"s statement of his claim, plied to the proceedings in a cause. Bract.

and the dcfendant’s answer thereto.

So

called, because originally conducted before }
witnesses, (testes). Hallifaz, Anal. b. 3,~
ch. 9, num. 20. Nov. 96, c. 1. 1 .Mac- l
keld. Civ. Law, 205, § 203. This applica
tion of the term is retained in the canon
law. Id. ibid. Kaufmann’s note.
The legal quality which a suit assumed
through the plaintiff ’s statement of his case,
and the det'cndant’s answer thereto. Id.
ibid.
In early English law. The process of

fol. 362 l).

Count-enance. Flela, lib. 1, c. 48, § 2.
See Contenementum.

CONTINGENCY. [from Lat. contingere,
to happen] An event that may or may
not he pen; a possibility.
CO TINGEN CY WITH A DOUBLE

ASPECT. A contingent remainder, (q. v.)

limited in substitution for another contin
gent remainder in fee simple. As if land
e given to A. for life, and, if he have a son,
then to that son in fee; and if he have no
coming to an issue in pleading; the attain son, then to B. in fee. 1 Steph. Com.
ment of an issue, or the development of 302.
the point in controversy, by the alternate
CONTINGENT ESTATE. An estate
and contradictory statements of the respec which depends, for its effect, upon an event
tive parties; the issue itself, so attained or which may or may not happen; as an es
produccd.* Steph. Pl. Appendix, Note tate limited to a person not in esse, or not
(39).
Fortescue de LL. Angl. c. 20. yet born. 2 C1-abb’s Real Prop. 4, § 946.
CONTINGENT LEGACY. A legacy
Crablfs Ilist. Eng. Law, 216. More com
monly termed litis contestatio, (q. v.) Flcta, given to a person at a future uncertain time,
that may or may not arrive; as “at his
lib. 6, c. 15,§ 3.
The meaning of this term in the civil age of twenty-one,” or “if,” or “ when he
law seems to have been misapprehended attains twenty-one." 2 Bl. Com. 513. 2
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Staph. Com. 259.

Ward on Legacies, calls it an entry in law, and says that it is
as strong as an entry in deed. Co. Litt.
A re 256 b. It has been lately abolished in
mainder limited to take effect either to a England, by stat. 3 dz 4 Will. IV. c. 27,
dubious and uncertain person, or upon a § 11. 1 Steph. Com. 472.
CONTINUANCE. [L. Lat. continua
dubious and uncertain event, (and by which
no present interest passes,) so that the par tz'o.]_ In ancient practice. The adjourn
ticular estate may chance to be determined, ment of the proceedings in a Cause from
and the remainder never take effect."‘ 2 one day or one term to another.
The entry of such adjournment on the
Bl. Com. l69.—A remainder limited either
to an uncertain person, or upon an uncer record, expressing the ground of the ad
tain event; that is, to a person not in case, journment, and appointing the parties to
or not ascertained, or upon an event which re-appear at the given day. Steph. Pt. 31,
may not happen at all, or not happen until 81, (Am. ed. 1824).
after the particular estate is determined. 1
In modern practice. The postponement
Steph. Com. 301.—A remainder limited so of the proceedings in‘ a cause, as putting
asto depend on an event or condition which off a trial, &c. United States Digest,
may never happen, or be performed; or Continuance and Adjournment.
An entry made upon the record of a
which may not happen or be performed
till after the determination of the preceding cause, for the purpose of formally continu
estate. Fearne on Contingent Remainders, ing it in court; or rather, for the purpose
3. See 2 C’-rabb’s Real Prop. 965, §2330. of properly connecting the proceedings on
4 I1'ent’s Com. 206, 208, note. 1 Hilliard’s the record.‘ Before declaration, the con
tinuance is by dies datus, (q. v.); after de
Real Prop. 496. See Remainder.
CONTINGENT USE. A use limited claration, and before issue joined, the pro
to take effect upon the happening of some cccdings are continued by imparlance, (q.
future contingent event; as where lands are v.); after issue joined, and before verdict,

172.
CONTINGENT REMAINDER.

conveyed to the use of A. and B. after a

by vieecomes non misit breve (q. v.)‘, and

marriage shall be had between them. 2
Bl. Corn. 334. Otherwise called a future
use, and sometimes, though inaccurately,
a springing use. Gilbert Ott Uses, (by Sug
den,) cited 2 Chittg/’s Bl. Com. 334, note.
These are properly uses to take effect as
remainders. Id. ibid. See 1 Co. 120;
Chudlei_qh’s case. 1 Anderson, 309. 4 l
Kent’s Com. 237-—-247. 1 Hilliard’s Real '
Prop. 523. Sec Scinti/la juris.
C()NTINGERE. Lat. In old English
law. To touch ;' to be connected with, or i
akin to. Qui sese non contingunt; who
are not of kin to each other. Bract. fol.

after verdict or demurrer, by curia adz-isari
vult, (q. v.) Hardr. 365, 366. 1 Tidd’s
Pr. 678. But some of these continuances
are now disused, and in England they are
entirely abolished. Rules Hit. T. 4 Will.
IV.
"’,,* The adjournments under the old
practice were always actually made in each
cause, by express direction of the court;
and the entries of them upon record were

28 b.

made in court at the time of their being
so directed, such entries being the only
evidence the court would admit, of the man
ner in which the cause was disposed of. In
order to estimate the peculiar propriety of

CONTINUAL CLAIM. [L. Lat. con these entries, we must refer to the two fun
tinuum eIameum.] In old English law. A damental principles of the ancient practice ;
formal claim made by a party entitled to
enter upon any lands or tenements, but de
terred from such entry by menaces, or
bodily fear, for the purpose of preserving
or keeping alive his right. It was called

the ﬁrst 0 which was, that the action must
be under the immediate supervision of the
court, throughout its whole course, from be

ginning to end, and that no act could be
done by the parties except when in court.

continual, because it was required to be re Under this rule, the roceedings could not
peated once in the space of every year and be suspended, and t e parties dismissed
day. It had to be made as near to the land even temporarily, without leave, nor could
as the party could approach with safety, and the parties come again into court, and the
when made in due form, had the same proceedings be resumed, without similar
eﬂ‘ect with, and in all respects amounted to cave, by having a day previously given to
a legal entry. Litt. sect. 419—423. 00. them for that purpose. The second prin
Litt. 250 a. 3 Bl. Corn. 175. Lord Coke ciple was, that the record must follow the
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action, keeping pace with every step of it, charter of feotfment from a lord to do cer
and accounting for every thing that was tain services, and especially suits to his
done during its progress, so as to show court, who was afterwards distrained for
the proper reason for it, viz. the direction more services than were mentioned in the
of the court. A compliance with these charter. Cowell. Termes de la Leg. Reg.
two principles was facilitated by the cir Orig. 176.
cumstances of the parties personally ap
CONTRA FOR-MAM STATUTI. L.
pearing and pleading in open court, and Lat. (Against the form of the statute.)
of the record being a contemporaneous In old pleading. A phrase used at the
minute of the proceedin s. See Record. conclusion of indictments laid on an oifence
CONTINUANDO.
. Lat. (By con created by statute, and of declarations on
tinuing.) In old pleading. A word for penal statutes, and held to be essential.
merly used in a special declaration of tres I Ld. Ragm. 150, 342, 343. 4 Steph.
pass, where the plaintiff would recover Com. 377. Contra formam statuti in tali
damages for several trespasses in the same casu. editi et provisi ; against the form of
action. Termes de la Leg. Thus, in tres the statute in such case made and provided.
passes of "a permanent nature, where the in Towns. Pl. 164. The use of the corres
jury was continually renewed, (as by spoil ponding English phrase is still generally
ing or consumin the herbage with the old to be essential, though the strictness
defendant’s cattle, the declaration might of the rule on this point has been sometimes
allege the injury to have been committed relaxed. 1 Chitt. Pl. 372, 373. 4 Staph.
by continuation from one given day to Com. ub. sup. 1 Penn. St. R. 154. 1
another, (which was called laying the ac G'ilman’s (lll.) R. 333, 440. 10 Richard
tion with a amtinuanrIo,) instead of com son’s Law R. 152. Lewis’ U. S. Crim.
pelling the plaintitf to bring separate actions Law, 644-686.
for every day’s separate oﬁience. 3 Bl.
CONTRA INHIBITIONEM NOVI
Corn. 212. 1 Ld. Ragm. 240, 824. The OPERIS. Lat. Contrary to the prohibi
form of words was this: continuando trans tion of a new work; contrary to the law
gress-ionem prceclictam, drc. a prtsdicto die, prohibiting the erection of a new building.
¢£-c. usque talem diem ; (by continuing the A phrase supposed to be derived from the
aforesaid trespass, &c. from the day afore title Dc novi operis nuntiatione in the civil
said, she. to such a day ;) and so including law,
39. 1,) and made use of by
the last trespass. Tcrmes de la Leg. It Blackstone to show, by the total misappre
has now, however, become obsolete. 3 hension of its meaning, the gross ignorance
Chilt. Bl. Com. 212, note.
of the terms of the civil law formerly mani- '
CONTRA. Lat. [L. Fr. contre, conter.] fested by the judges and counsel in the
Against; in opposition to; contrary to; common law courts. 1 Bl. Com. 22,
on the opposite side; the contrary. A note (0).
term constantly used in the reports, to de
CONTRA JUS BELLI. Lat. Against
note the opposition of counsel in a cause; the law of war. Grotius, lib. 3, c.11, § 15.
the disallowance by the court of a point in 1 I1'cnt’s Com. 6.
argument, (curia contra); and the oppo
CONTRA JUS COMMUNE. Lat.
sition of cases cited as establishing opposite Against common right or law; contrary to
doctrines. Econtra, (q. v.) is sometimes the rule of the common law. Bract. fol.
used in the same sense.
48 b.
CONTRA LEGEM. Lat. Against the
In some of the older books, contra is
used instead of versus, in the titles of law. Contra legem facit, gui id facit quad
causes, like the old Scotch “contraz'r.” lea: prohibet; he acts against the law, who
See Reports in Clzanc. per tot.
does that which the law forbids. Dig. 1.

CONTRA BONOS
Against good morals.

MORES.

Lat.

Hob. 167.

This

phrase occurs in the Roman law.

3. 29.

CONTRA LEGEM TERR/E. Lat.
Cod. Against the law of the land. Mag. Cart.

8. 39. 4.

C()N'TR.A FORMAM FEOFFAMENTI.

Johan. c. 55.

Contra nerantcm principiu non est dispu

L. Lat-. (Contrary to the form of the feed lﬂiltlllili. There is no disputing against one
ment.) In old English law. A writ that who denies ﬁrst principles. Co. Litt. 343.
formerly lay for a tenant, or his heir, en
Contra non valcntem agere nulls currit
fcotfed of certain lands or tenements by prtmriptio. Against one who is unable to
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ac't, no prescription runs. Statutes of limi munitions of war. 1 Kent’: Corn. 135, et
tations do not run against parties under seq. Brande. Provisions and other articles
disability. Broom’s Mar. 398, 399, [700]. are sometimes contraband and sometimes
See 6 Texas R. 223.

,

not, according to circumstances.

1 Kent’:

CONTRA OMNES GENTES. Lat. Com. 138——142. It is the uaus bellici
Against all people. Formal words in old [warlike purposes] which determine an ar
covenants of warranty. Fleta, lib. 3, c. ticle to be contraband. Id. 141.
See
Wheaton’s Intern. Law, 509-529.

14, § 11.

CONTRACT. [Lat. contractus, from
CONTRA PACEM. Lat. Against the
peace. Contra pacem domini regis ,' against contrahere, to draw together.] An agree
the peace of the lord the king. Phrases ment, upon sufﬁcicnt consideration, to do
used in indictments, and in civil actions of

or not to do a particular thing.

2 Bl.

trespass, to signify that the acts complained Corn. 442. Otherwise variously deﬁned as
of are committed against the peace of the follows:
_
An agreement of two or more persons,
king, or public peace. 1 Chitt. Pl. 388.

“Against the peace of the people,” or upon sufﬁcient consideration, to do or not to
“commonwealth,” is the phrase used in do a particular thing. 2 Kent’s Com. 449.
American law.

Lewis’ U. S. Grim. Law,

644—686.

By the ancient law, in all peculiar juris
dictions, offences were said to be done
against his peace in whose court they were
tried; in a court leet, contra pacem domini
(against the peace of the lord) ; in the court
of a corporation, contra pacem ballivorum

(against the peace of the bailiffs); in the
sheriff’s court or tourn, contra pacem vice
cornitis, (against the peace of the sheriff).
1 Bl. Com. 117. Bract. fol. 145 b. Fleta,
lib. 2, c. 53, § 1. Sec Par, Peace.
CONTRA TABULAS. Lat. In the
civil law. Against the will (testament).
Dig. 37. 4.
CONTRA VADIUM ET PLEGIUM.
L. Lat. In old English law. Against
gage and pledge. Bract. fol. 15 b. Fleta,
lib. 1, c. 42, 2.

An agreement in which a party under
takes to do, or not to do a particular thing.
Marshall, C. J. 4 lVheaton’s R. 122, 197.
A compact between two or more parties.
Id. 6 C'ranch’s R. 87, 136.
An agreement between two or more
persons, to do or not to do a particular
thing. Tancy, C. J. 11 Peters’ R. 420,
572.
A covenant or agreement between two
parties, with

cause.

a lawful

consideration or

West’s Symbol. part 1, lib. 1, § 10.

Cowell. Blount.
A deliberate engagement between com

petent parties, upon a legal consideration,
to do, or to abstain from doing some act.
Story on Contracts, § 1.
An agreement or covenant between two
or more persons, in which each party binds
himself to do or forbear some act, and

Contra veritatem lex nunquum uliquid each acquires a right to what the other
pcrmittit.

The law never suffers any thing promises.

contrary to truth.

2 Inst. 252.

Encyclop. Amer.

Webster.

A mutual promise, upon lawful consider

CONTRABAND. [from Lat. contra, ation or cause, which binds the parties to
against, and L. Lat. bannum, Ital. bando, a performance. Webster.
an edict or proclamation; Fr. contrebande]
The writing which contains the agree
Against law or treaty; prohibited.* Goods ment of parties, with the terms and condi
exported from, or imported into a country tions, and which serves as a proof of the

against its laws. Brande.-—Articles, the obligation. Id. This last is a distinct
importation or exportation of which -is signiﬁcation of the term. Sec 2 Hilfs

prohibited by law. P. 0']/clopwdia.

See (N. Y.) R. 551.

Uontrebande.
An act of the legislature may be a con
CONTRABAND OF WAR. In inter tract. A grant of lands, with a perpetual
national law. Goods which neutrals are exemption from state taxes, is a contract,

prohibited from carrying during war to the “ the obligation” of which cannot be “ im
elligerent parties; or which a belligerent paired” by a subsequent act of the legis
has, by the law of nations, the right of lature levying a state tax on such lands.

preventing a neutral from furnishing to an
enemy; and which, while in transitu, are
liable to seizure and conﬁscation ; such as
arms and warlike stores, or what are termed

5

Ohio St. R. 361. So, a charter is a
contract, within the meaning of the con
stitution of the United States, between the

state granting the charter and the corpora
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tion created by it, the obligation of which enoe of the best authority. 2 Ken t’s Com.
the state legislature cannot impair. 27 499, 450. Story on Contracts, ubi supra.
Mississippi R. 517.
The modern use of the word contract, as
" * Mr. Stephen objects to the deﬁnition a generic term for all sorts of obligations,
of ﬁlackstone (supra,) 1, that the word (inclndi those created by record and by
agreement itself requires deﬁnition as much specialty, though established on high au
as contract; 2, that the existence of a con thority, seems to be an undue extension of
sideration, though essential to the validity the proper meaning of the term, and has
of a parol contract, forms properly no part thrown much diﬁiculty in the way of accu
of the idea; and 3, that the deﬁnition takes rate deﬁnition. Contract is obviously de
no suﬂicient notice of the mutuality which rived (through contractus, a term of the
properly distinguishes a contract from a civil law,) from contralzere, to draw together;
promise. 2 Staph. Com. 109, note. His importing the some radical idea with agree
own words of deﬁnition are: “A contract ment, but with a stronger expression of
or agreement is where a promise is made mutuality in the use of the particle con.
on one side, and assented to on the other; See Agreement. Mutuality, indeed, is of its
or where two or more persons enter into very essence; not only mutuality of assent,
engagement with each other, by a promise implying free and deliberate action of the
on either side.” Id. 108, 109. As to the parties in coming into the contract, but
word agreement, it may be observed that mutuality of act also,-—mutuality in the
some word of the kind seems essential to things agreed to be done by the contract;
constitute the basis of any deﬁnition of con each party engaging to do, or not to do
tract that can be attempted. Agreement certain things. There is, in Lord Cokc’s
appears to be the translation of conuentio in phrase, (though not in the etymological
the civil law deﬁnition of the term, but falls sense in which he used it,) act against act,
short of the original (a coming together) in (actus contra at-tum). 2 Co. 15. 7 Man.
expressiveness, besides being liable to the cf.‘ Gr. 998, arg. and note. Thus, in the
objection of being a synonyme (or nearly contracts of sale, bailment and for the per
so,) of the word which it is selected to de formance of work, there are acts t-o be done
ﬁne. Its use, however, has the support of by both parties; the one engaging to de
the highest authority in ancient and modern liver the article or perform the work, and
law.—As to the idea of a consideration, it the other to pay the price, to use the article
So, in the contracts of
will be seen that it has been admitted into carefully, &c.
the best deﬁnitions of contract, both ancient partnership and marriage, the engagements
and modern, (except that of Chief Justice are mutual. Engagements of this descrip
Marshalh) that have been framed; and its tion, and no others, seem to come properly
materiality to complete the idea of a con under the denomination of contracts. In
tract is forcibly shown by the circumstance, a bond, on the other hand, there is none of
that in that class of contracts (those by this kind of mutuality; there is no act to
specialty or under seal) in which no con be done by the obligeeto make the instru
sideration in fact is required, one is always ment binding; the obligation is all upon
presumed by law, the form of the instru the side of the obligor. In a judgment,
ment being held to import a consideration. there is not only no mutuality of act, but
See 2 11'ent’s Corn. 450, note.—The third not even mutuality of assent; the obligation
objection of Mr. Stephen to the deﬁnition being fastened upon the party by the law.
of Blackstone, that it takes no suﬁicient whether he wills_it or not; judicium reddi
notice
of the mutuality of a contract, has tur in invitum. Hence, judgments have
4
apparently more weight; although, from very properly been denied to be contracts,
Blackstone’s own analysis of his deﬁnition, notwithstanding the doctrine of Blackstone.
it would seem that he intended the idea of thata contract is, in such cases, implied.
mutuality to be conveyed by, and implied Lord Mansﬁeld, 3 Burr. 1545. 1 Cowerfs
Story, J. 1 Mason’s R. 288.
in the word agreement itself, which, in an R. 316.
other passage, he describes as “ a mutual The impropriety of applying the term con
bargain or convention.” 2 Bl. Com. 442. tract to bonds and judgments seems to be
On the whole, notwithstanding these ob virtually admitted by Mr. Chitty, who uses
jections, the correctness of the deﬁnition obligation as an alternative word of descrip
of Blackstone remains essentially unim tion, in regard to both. Chilly on Con

peached, and it certainly enjoys the prefer- tracts, 2, 4.
Vol. I.

24

See Obligation.
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CONTRACT, Obligation of. See Ob
1'‘ for rir ; as tutor‘ for tutoris.
ligation of Contract.
r for-rev ; as bre for breve.
CONTRACT OF SALE. A contract
r for rum ; as alior for alioru-m.
r for rat ; as gria for gratia.
by which one of the contracting parties,
called the seller, enters into an obligation
t‘ for tie ,' as dot‘ for dotis.
to the other, to cause him to have freely by
t’ for tua ; as rect’ for rectal.
a title of proprietor, a thing, for the price
The following are examples of double or
of a certain sum of money, which the other -more complex contractions:
contracting arty, called the buyer, on his
ateq for a-ntequam. Bract. fol. 204 b.
part obliges irnself to pay. Pothier, Contr.
attataz for atterminatw. Fleta, lib. 2, c.
of Sale, Prel. art.
3, § 4.
CONTRACTATIO. See Uontrectatio.
cocm for communem. Reg. Orig. 11.
CONTRACTION. The shortening or
coia for communiam. Yearb. M. 9 H.
drawing together of a word by the omission VI. 8.
of one or more letters, and sometimes of a
syllable. This was a eculiar feature of

coponit’ for componitur.

Bract. fol. 222.

cro for crastino. 1 Inst. Cler. 9.
danu for damnum. Bract. fol. 221.
dcm for dictum. Mem. in Scacc. P. 20

the ancient court hand q. v.) in which re
cords were written in England; and was
adopted in the earliest printed law books Ed. I.
epi, epo for episcopi, &c. Bract. fol. 249.
m atin and French, such as Bracton,
The Register, Britten, the Year Books, and
others. A very common kind of contrac
tion was by the omission of the letters m
and n when they followed a ,vowel, the
omission being denoted by a horizontal
mark or dash over the latter. Various
other arbitrary marks over and through
the letters retained were employed, which
cannot be represented without types cast
expressly for the purpose. The following

is a list of the principal contractions, as
taken from the works above mentioned:
a for am; as ta for tam.
a for an ,' as ate for ante.

e for em ; as ide for idem.
e for en ; as metio for mentio.
e for to; as her: for kwc.
i for im; as eni for enim.
i for in ; as iter for inter.
0 for om ; as oni for omni.
0 for omn; as oes for omnes.

heo for hdbeo.

Yearb. M. 9 H. VI. 8.

kmi for hujusmodi.
hoi for homini.
huit for habuit.

Bract. fol. 180.

M. 9 H. VI. 8.
M. 20 H. VI. 10.

ibm for ibidem. Reg. Orig. 97 b.
moledinu for molendinum. Bract. fol. 221.
noia for nomina. Id. fol. 212 b.
mm for nostrum. Id. fol. 249.
oia for omnia. M. 9 H. VI. 8.
oibs for omnibus. Towns. Pl. 21.

oibus fribus for omnibus fratribus.
9 II. VI.°8.

M.

oim scorum for omnium sanctorum-.

M.

19 H. VI. 15.
ostededu for ostendendum. Reg. Orig.70.
pat for paratus. P. 18 H. VI. 9.
pd for prwdictus. Reg. Orig. 10 b.
pedete for pendente. Id. 77 b. ‘
phibic for prohibitionem. Id. 67 b.
racoe for ratione. M. 7 Ed. III. 74.
sacraetu for aacramentum. M. 9 H.VI. 13.
sccio for scaccario. Mem. in Sc. H. 18E. I.

o for on ; as cotra for contra.
a for um; as du for dam.
ecdm for aecundum. Reg. Orig. 11, 76,
u for un ; as nuc for num.
117.
b’ for bus ; as hazredib’ for hwredibus.
tatu for tantum. Bract. fol. 206.
uu for unum. M. 9 H. VI. 8. And see
d’ for dus ,' as secund’ for secundus.
g‘ for gis ; as reg‘ for regia.
1 Inst. Oler. 3-14.
The following are some of the principal
i’ orj’ for ius orjus; as cut’ for cujus.
contractions in French:
Z’ for lus ; as mascul’ for masculus.
m’ for mu: ; as prwcipim’ for prwctpimus.
aps for apres. Dyer, 81, (Fr. ed).
n’ for nus ; as man’ for manua.
am for ave-ra.
n for omin ; dno for domino.
auc for aunceatre.
bre for brefe.
p for per ; as pactis for peractis.
p for prw ; as pdictus for prazdictus.
c for ceo.
p for pro ; as ppter for propter.
chre for chartre. M. 3 II. VI. 31.
p’ for pus ; as corp’ for corpus.
cotple for conterple. M. 10 H. VI. 56.
q and qd for quod.
do for done.
g for quam; guts for quamvie.
e for en.

(371)

CON

CON

ee for etre.
Fnriosus nnllnm negotlnm tontrnhm po
exon for ezcepcion. H. 2 E. II. 30.
tttt. A madman can contract nothing,
frakteeet for franlctenement. M. 19 H. (can enter into no contract). Id. 50. 17. 5.
Ita contrahitur donatio ; so the gift is con
VI. 16.
.
getz for gentz.
tracted, i. e. completed between the parties.
Bract. fol. 16 b. Cantrahitur obligatio;
Lodr for Londres.
muiete for muniments. M. 19 H. VI. 23. obli ation is contracted. Fleta, lib. 2, c.
nre for nostre.
sag 4.
p for per, par.
CONTRALIGATIO. L. Lat. In old
p’c’q’ for par ceo gue.
English law. Counter obligation. Liter
pole for parole.
ally, counter-binding. Est enim obligatio
quasi contraligatio. Fleta, lib. 2, c. 56,
aaulc for saun/c.
1.
s, so for son.
tent for tenement.
CONTRAMANDARE. L. Lat. [from
contra, against, and mandare, to command.]
teps for temps.
In old English law. To command against;
tme for term. Dyer, 31.
to make an order contrary to a former or
vs for were. And see Britt. passim.
Even En lish words were sometimes ex der; to countermand."‘ Si dies placiti sit
contramandatus ; if the day of the plea or
pressed in t e same way:
sigle woa for sinyle woman. M. 10 II. day to plead be countermanded. LL.
Hen. I. c. 59.
VI. 70.
CONTRACTUS. Lat. [from contra
CONTRAMANDATIO. L. Lat. [from
here, q. v.] Contract; a contract; con contramandare, q. v.] A countermanding.
Contramandatio placiti, in old English law,
tracts. See Contract.

Contractns ex turpi cansn. vol contra bonos

was the respiting of a defendant, or giving

Ill0l'tS, |lllllllS ttt. A contract founded on
a base consideration, or against good mor
als, is null. Hob. 167. This is the same
in substance with the maxim of the ciﬁl
law: Pasta qua: tnrpcm cansam continent

him further time to answer, Lby counter
manding the day ﬁxed for him to plead,
and appointing a new day]; a sort of im
parlance. Cowell.

CONTRAPLACITUM. L. Lat. In old
Towns. Pl.

11011 Sllllt observanda. Agreements upon a English law. A counter plea.
base consideration are not to be kept, or 61. See Counterplea.
enforced.

CONTRAPOSITIO.

Dig. 2. 14. 27. 4.

L. Lat.

Contractus lcgem ex conventions accipiunt. English law. A plea or answer.
Contracts take their law from the agree
ment ofthe parties. Dig. 16. 3. 1. 6.
CONTRADICERE. Lat. In old Eng
lish law. To oppose; to refuse; to con
tradict. Reddere contradicit; refuses to
return. Reg. Orig. 92 b. 4 ﬁled. 153.
CONTRAFACERE, Conterfacere. L.
Lat. EL. Fr. contre/'aire.] In old English
law. ' o counterfeit, or imitate. 2 M.
Rag/m.1469. Freem. 429. Usually writ
ten controfacere, (q. v.)
To devise. 2 ﬁled. 98.
CONTRAFACTIO. L. Lat. In old
English law. A counterfeiting. Cowell.
Blount. Properly conlrqfactio. See Con
trofacere, Controfactura.
CONTRAIIERE. Lat. [from con, to
gether, and trahere, to draw.] To contract,
to draw together; to enga e or assume a

liability to or with another.

Qlli cum Blill

wntrahit vcl est, vol essc dcbct, non ignarns
t0l1diii0lliS tjllt. He who contracts with

another either is, or ought to be, not igno
rant of his condition.

Dig. 50. 17. 19.

In old
Blount.

A counter-position.
CONTRAROTULATOR. L. Lat. In
old English law. A controller. Reg. Orig.
192.

Contrarotulator custumarum ; con

troller of the customs. Id. ibid. Contra
rotulator hospitii domini regis; controller
of the king's household. Towns. Pl. 209.
Fleta, lib. 2, c. 14, § 2. Contrarotulator

pipw ; controller of the pipe. Oowell. See
Controller.
_
CONTRAROTULUS. L. Lat. In old
English law. A counter roll. Flcta, lib.
1, c. 18, § 1. Id. lib. 2, c. 27, § 3.
CONTRATALLIA. L. Lat. In old

English law.

A counter-tally.

A term

used in the exchequer. Hem. in Scacc. M.
26 Edw. I.
CONTRATENERE. L. Lat. To hold
against; to withhold. Whishaw.
CONTRAVENIRE. Lat. In old Eng
lish law. To contravene; to go against;
to violate. Bond ﬁde observare, et in nullo
contravenire ; to observe in ood faith, and
in nought to contravene.
ometimes the
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component parts of this word-are separated if a jettison of goods is made, for the sake
by an intervening word, as contra proedicta of lighténing the vessel, that which is given
venire. Cart. Conﬁrm. 49 Hen. III.
up for the good of all shall be made good
CONTRAVENTION. In Scotch law. by the contribution of all. Dig. 14. 2. 1.
The act of breaking through any restraint
In modern law. Average; otherwise
imposed by deed, by covenant, or by a called tributum and collatio. Loccen. deJ.
court. 1 Kames’ Equity, Pref.
Mar. lib. 2, c. 8. _
The action founded on the breach of
CONTRIBUTION. [Lat. contributio,
law burrows. Erslc. Inst. b. 4, tit. 1, § 16. q. v.1 The making up, by several parties
CONTREBANDE. Fr. [from centre, jointy interested or indebted, to one of .
against, and bande, a proclamation] In their number, of a loss sustained, or pay
French marine law. Contraband. Ord. ment made by him for the beneﬁt of them
Mar. liv. 1, tit. 5, art. 5. The contravention all.* Thus, where one of several sure
of a baruie, ban, or public proclamation. ties has been compelled to pay the whole
of the money for which they all be
F/merig. Tr. dos Ass. ch. 12, sec. 51.
CONTRECTARE. Lat. In the civil came bound, he is entitled to receive con
law. To handle; to take hold of; to med tribution from all the others, for what he
has done in relieving them from a common
dle with.
In old English law. To treat. Vel burden. 1 Storg’s Eq. Jurispr. § 492, and
malé contrectet; or shall ill treat. Fleta, notes. 1 Smitb.’s Lead. Cas. 71, note.
1 White’s Eq. Cases, 60. 3 Co. 11. 1
lib. 1, c. 17, § 4.
Lat. A handling Arch. Pr. 291.
I or CONTRECTATIO.
meddling
with; the improper or unau
So, in maritime law, where the property
thorized use of a thing. This term is em of one of several parties interested in a
ployed in the civil law in the deﬁnition of vessel and cargo has been voluntarily sacri
theft, (furtum). Inst. 4. 1. 1, 6, 8. Dig. ﬁced for the common safety, (as by throw
47. 2. 52.19. Tayl. Civ. Law, 467. See irrg goods overboard to lighten the vessel,)
Furtum. Bracton has borrowed it from such loss must be made good by the con
this source, but in many copies of that tribution of the others, which is termed
author it is misprinted contractatio, (fol. general average. 3 Kent’s Com. 232--244.
150 b); which has sometimes occasioned 1 Storg’s Eq. Jurisp. § 490. See Gent
diﬁieulty in interpreting the passage in ral average.
which it occurs. Dunlap, arg. 5 ll/[ason’s
CONTRIBUTIONE FACIENDA. See
R. 540. The misprint is copied in Fleta, De contributione facienda.
CONTROFACERE. L. Lat. In old
lib. 1, c. 38.
CONTREFAIRE. L. Fr. To imitate; English law. To counterfeit. Reg. Orig.
to counterfeit. Kelham.
‘
42.
Sigillum controfecisset ; (he) had
CONTREMAITRE. Fr. In French counterfeited the seal. Id. ibid. Contro
marine law. The chief oﬂicer of a vessel, facta. Id. me.
who, in case of the sickness or absence of
CONTROFACTURA. L. Lat. In old
the master, commanded in his place. Lit English law. A counterfeiting. Towns.
erally, the counter-master.
Ord. Mar. PI. 61.
liv. 2, tit. 5.

Otherwise called noeher.

Id.

CONTROLLER,~ erroneously written

CONTREMAUNT, Contremount. L. COMPTROLLER.
Lat. contrar0tuZa
Fr. Ascending; u perrnost. Kelkant.
tor; L. Fr. contrerouleun] In old English
CONTRESTEA T. L. Fr. \Vithstand— law. An oﬁicer who took notes of any

ing; opposing.

Nientcontrestcant la gua other oﬁicer’s accounts or receipts, to the

rantie ; notwithstanding the warranty.
Yearb. H. 6 Edw. III. 16.
CONTREVAL. L. Fr. Downwards.
Ifelham.

intent to discover him if he dealt amiss.
Fleta, lib. 1, c. 18. Cowell. Stat. 12
Edw. III. e. 3. One who kept a roll for
this purpose, called a counter-roZl,* or check
CONTRIBUTIO. Lat. [from contribu roll. Finch’s Law, b. 4, ch. 1, p. 245.
ere, to contribute, to make up jointly.] In See infra.
the civil law. Contribution. Lege Rho
In modern law. An oﬁicer who has the
dta cavetur, ut, si levandw newts gratid inspection, examination or controlling of
jactus mercium factus est, omnium contri the accounts of other oﬂicers; one who

butione sarciatur quod pro omnibus datum keeps a counter-register of accounts. Ja
est ,' by the Rhodian law it is provided that cob. Whishaw. Webster. The oﬁice of
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CONTUBERNIUM. Lat.

In the R0

similar character; cui id mimeris injunctum man law. The marriage of slaves; a per
erat, ut observet pecuniam, quam in usum . mitted cohabitation.
Cooper’: Justin.
pri-ncipis vel civitalis collegerunt ezactores. Inst._ Notes,’* 420. ' Adam’s Rom. Ant.
Badazus, cited in Uowell.
' 50. Taylor's (liv. Law, 287.
*,," This word is frequently written,
CONTUMACE CAPIENDO. See De
and sometimes deﬁned, as though it were contumace capiendo.

derived from the Fr. compte, or old English

CONTUMACY. [Lat contumaoia, con

accompt, an account. The error of this
derivation, however, is easily seen on refer
ence to the L. Lat. and L. Fr. forms, (con
trarotulator, contrerouleur, from the latter
of which the English controller is undoubt

tumatia.] In practice. Disobedience to
the rules or orders of a court, especially a
refusal to a pear in court when legally sum
moned.
harton’s Lea’. Used as a sy

nonymc of contempt, although it seems
edly taken,) which show it to be com properly to have a stronger meaning, as of

pounded of contra, or contre, against, and open contempt, or contempt wilfully and

rotulator, rouleur, an enroller; making its stubbornly persisted in.* Reg. Orig. 65.
true signiﬁcation to be the keeper of a Bract. fol. 127 b.
counter-roll, i. e. a roll intended as a check
CONTUMAX. Lat. A contumacious
upon another oﬂicer’s roll or account. See erson; a person guilty of contumacy,
the deﬁnition supra. The correctness of qCONTUTOR.
. v.)
Lat. In the civil law.
this etymology is strikingly conﬁrmed by
the composition of the word antigraphua; A co-tutor, or co-guardian. Inst. 1. 24. 1.

(Gr. am, against, and yp4i¢uv, to write,) the
title of an oﬁieer who was char ed with a
similar duty in the Roman law.
ee supra.
Controller of the pipe is deﬁned by Cowell,
to be an oﬁicer who “keeps a contraJr0ll
meat [or controlment% of the pipe.” So,
by the Stat. 3 Edw. . c. 10, sherilfs are
directed to have or keep counter-rolls with
the coroners, dzc. Termes de la Ley, voc.
Counter-rolls. And in Britton, the sher
iff is expressly declared to be the eoroner’s
controller in all his oﬁice; (son contrerou
leur en tout son oﬂicc). Britt. c. 1. This
was so, however, at an earlier eriod.
Bract. fol. 121 b, 140 b. See ounter

CONUS.

L. Fr.

Known.

See Lieu

conus.
CONUSANCE. In English law. Cog
nizance or jurisdiction. Conusance of pleas.
Termes de la Ley. See Cognizance.
CONUSANS. L. Fr. Acknowledg
ment. Litt. sect. 499. Oonusant ; know
ing; understanding; privy to.
CONUSOR. See Uognizor.
CONUSTRE. L. Fr. To acknowledge.
Ditt. sect. 499.
’ CONVALESCERE. Lat. In civil and
old English law. To gain or acquire
strength, force or validity; to become va
lid. E1: postfacto non convalescet ; it shall
not acquire validity from a subsequent act.
r0ll,_ Roll.
,
Uonvalescit donatiofacta
CONTROLMENT. In old English law. Dig. 30. 41. 2.
The controlling or checking of another a furioso; a gift made by a lunatic becomes
oﬂicer’s account; the keeping of a counter valid, dze. Brant. fol. 11 b. E: ratiba
rolL “ The receit, controlment or paiment bitione convalescit; it acquires validity from
of the king’s money.” Stat. 5 Edw. VI. the ratiﬁcation. Id. fol. 40. E2: charta
c. 16. Sometimes called contra-rollment. do conﬁrmations subsequente convalescit
prima charta de donations quce ab initio
See Controller.
CONTROVER. [L. Fr. controuveur.] fuit invalida; the ﬁrst deed of gift, which
In old English law. An inventor or de was originally of no effect, acquires validity
from the subsequent deed of conﬁrmation.
viser of false news. 2 Inst. 227.
CONTROVER. L. Fr. To contrive. Id. fol. 389.
Quad ab initlo non valet, tractu temporis
Controvee ; contrived. Kelham.
CONTROVERSY. [L. Lat. controver ll0ll convalemt. That which is not valid
sia, from contra, against, and vertere, to at the beginning, shall not acquire validity
turn.] A dispute; a suit at law or in by course of time. Go. Litt. 35 a. This
equity; a civil action or proceeding. Story maxim is almost in the same words with
that of the civil law: Qllﬂli ab illlllﬂ Vlll0
on Uonst. § 1674, and note.
CONTROVERT. [L. Lat. controvertera] sum est, non potent tractu tcmporis convales
To dispute; todeny; to oppose or contest; cm. Dig. 50. 17. 29.
CONVEER. L. Fr. To convey. Kelham.
to take issue on.
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CONVENABLE, Covenable. L. Fr. and trahendi tramigendique causd, consentiunt
Eng. In old English law. Suitable; agree qui inter se agunt. Dig. 2. 14. 1. 3. It in
able; convenient; ﬁtting. Litt. sect. 103. cluded the two leading divisions of contracts
Stat. 27 Edw. III. st. 2, c. 21. Stat. 2 contractus) and pacts (pacla). Heinecc. El.
20'. Uiv. lib. 3, tit. 14, § 784.
Hen. VI. 0. 2. Cowell.
_
CONVENTIO, Convencio. L. Lat. In
CONVENCIO. L. Lat. A covenant
or agreement. An old form of conventio, old English law. A covenant; an agree
ment. Breve de convmtione; a writ of
(q. v.) See Dyer, 57.
CONVENIENT. [Lat. comzeniens. Pro covenant. Reg. Orig. 165, 166. Si qui:
per; just; suitable. 7 Man. at: r.41, a eonventione recedal, succurritur alteri
parti per actiomm de conventione ,' if any
arg.
In the civil and

one draws back from his covenant, the

old English law. To sue; to prosecute.
Conveniri; to be sued. Dig. 5.1. Inst.
4. 9. pr. Id. 4. 8. 3. Id. 4.11. pr. 2.
Uonveniendi aunt ; they are to be proceed
ed against. Flcta, lib. 2, c. 66, § 21.
Hence the Scotch convene and convener.
To
ee. Dig. 2. 14. 2, 4.

CONVENIRE.

Lat.

other party has a remedyby an action of
covenant. Bract. fol. 34. And see Id.
fol. 18 b. Czmventio duplicaia ; an agree
ment executed in duplicate, or in two parts.

Id. fol. 169.
Convcntio vincit legem. The express
agreement of parties overcomes revails

CON ENIRE. L. Lat.

In old Eng against] the law. 6 Tannt. 430. tory on
Agency, § 368. As where it is agreed that
sit et agreavit; (he) covenanted, promised a lien shall not be lost by a transfer of

lish law.

To covenant.

Convenit, promi

and agreed. Hob. 34 b.
CONVENIT. Lat. In civil and old
English law. It is agreed; it was agreed.
Hot scrvabitnr qnod initio convenit. That
shall be observed which was originally
agreed to. Dig. 50. 17. 23. Scias quod
convenit inter A. petentem et B. tcnentem;
know that it is agreed between A. demand
ant, and B. tenant. Bract. fol. 73 b.
CONVENT. [Lat. com/entus, from con
venire, to assemble together.] The frater
nity of a religious house, as of an abbey
or priory. Bract. fol. 16, 347. Frequently
written coeent. Lit‘. sect. 133. C0. Litt.
94 a, b.

possession. Id.ibid. (l0ll\'tllil0 lcgi dorogat.
Agreement derogates from law. Flcta,

lib. 4, c. 20, §5. See Modus ct conventio
vincuntlcgem. These maxims are quali
ﬁed by the following:
Conventio privatorum non potcst publiro
juri dcrogarc. The agreement of private
persons cannot derogate from public right;
i. e. cannot prevent the application of
general rules of law, or render valid any
contravention of law. 00. Li”. 166 a.
Wingate’s Max. 746, max. 201. Broom’s
Max. 308. This is also a maxim of the

civil law.

Privatorum mnventio juri pub

lito non derogat. Dig. 50. 17. 45. 1.
CONVENTICLE. [Lat. conventiculum,
CONVENTION. In English law. An
dim. of conventus; a little assembly.] A assembled parliament, before any act is
private assembly or meeting for religious passed, or bill signed. Jacob.
worship. First applied, as a term of re
More properly, an extraordinary assembly
preach, to the religious assemblies of VVick of both houses, without being convoked by
iﬁ'e, in the reigns of Edw. III. and Richard the sovereign.'* The arliament which
II. Now usually applied, in England, to a restored king Charles I . was called the
meeting of dissenters from the established convention parliament. 1 Bl. Com. 151.
church.
Cowell.
Blount.
Wharton’s
CONVENTIONAL. [from Lat. con
Lez. In strict propriety, the term denotes ventio, q. v.] That which is produced by,
an unlawful assembly.
or depends upon the agreement or mutual
Uonventiorzal es
CONVENTIO. Lat. [from convenire, arrangement of parties.
to come together.] In the civil law. A tates are those estates for life, which are
coming together of parties; a convention ; expressly created by the act of the parties ;
an agreement. This was a term of the as distinguished from legal estates, or those
most general description, applying to all which are created by construction and ope
subjects upon which parties might come ration of law. 2 Bl. Com. 120.
together for the purpose of entering into
CONVENTUS. Lat. Efrem convenire,
any engagement or transacting any busi to come together.] In 0d English law.
ness. Conventionis verbum generale est ad An assembly. Conventus mag-nallum vel
omnia pertinens de quibua, negotii can. ]n'oce1-um; an assembly of the great men
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or nobles. One of the ancient names of be affected in law or equity, except last
the English parliament. 1 Bl. Com. 148. wills and testaments, leases for a term not
A convent.

Brad. fol. 16, 347.

exceeding three years, and executory con

CONVENTUS JURIDICUS. In the tracts for the sale or urchase'of lands.”
Roman law. A court of sessions held in 1 Rev. Stat. [762], 52, § 38. See 3
the Roman provinces, by the president of Mass. R. 487..
the province, assisted by a certain number
CONVEYANCE. In pleading. Intro
of councillors and assessors, at ﬁxed periods, duction or inducement. 3 Wooddes. Lect.
to hear and determine suits, and to provide 22. See Inducement.

for the civil administration of the province.
Schmidt’s Giv. Law, Introd. 17.

CONVERSANTES.- L. Lat.

In old

English law. -Conversant or dwelling; com
morant. Stat. Marlbr. c. 10. 2 Inst. 122.
CONVERSION. [Lat. czmversio, from
convertere, to turn towards. An appro
priation of property; one of t e grounds of
the action of trover. 3 Bl. Com. 152. 3
Steph. Com. 525. See Trover. “Con
version” and “ carrying away” are not
synonymous nor convertible terms. There
may be a conversion without any carrying
away. Rice, J. 26 Alabama R. 101.

CONVEYANCERS.

Members of the

legal profession, who employ themselves
(sometimes, as in England, solely,) in the
drawing and preparation of deeds or assu
rances of, roperty. Wharton’s Les. 1
Wooddes. feet. xci. See Conveyancing.
CONVEYANCING. The business or
practice of preparing conveyances, espe
cially of real estate ; including the investi
ation of titles, the preparation of abstracts, _
c. Conveyancmg may be considered as
both a science and an art; a science, as it
embraces an acquaintance with the law of
property, and particularly of the principles
of alienation; an art, as it applies those

CONVEY. [from L. Fr. conveier, con
veer ,' L. Lat. eonvehera] To pass or trans principles to practice, in the framing of
mit from one to another; to transfer pro appropriate instruments or conveyances.’t
perty, or the title to property, by an
mstrument in writing.
In a stricter sense, to transfer by deed
or instrument under seal. See Conveyance.

In England and Scotland, it is a highly arti

ﬁcial system of rules and practice, which

maintains its own separate body of prac
titioners and professors. 1 Steph. Com.
To carry or conduct, as 466. Warrens Law Studies, 319, et seq.

“ CONVEY.”
water in pipes. 27 Penn. St. R. 26.
(Am. ed). See Bell's Diet.
CONVEYANCE. An instrument in
CONVEYER, Cmweier. L. Fr. In old
writing, by which property or the title to English law. To derive title; to derive
property is transferred from oneperson to by descent. Litt. sect. 703, 705, 706.
To show in pleading. Dyer, 79 b,
another.
In a stricter sense, an instrument in (Fr. ed).

CONVICIUM. Lat. In the civil law.
writing under seal, (anciently termed an
assurance,) by which some estate or interest An injury done b words. A species of
in lands is transferred from one person to injury (injuria,) w ich consisted in charg

another; such as a deed, mortgage, &c. ing a person with some act adversus bonos
2 Bl. Com. 293, 295, 309. See Assurance, mores, (against good morals). It was de
Deed. In Scotch law, _it appears to be ﬁned by the Prsetors’ Edict, Dig. 47. 10.
synonymous with deed, being deﬁned “ a 15. 2. Ulpian, in his commentary on the
deed executed according to all the forms Edict, derives the word from con, together
‘re uired by law, and by which a right is and voz, a word, quasi convocium ; being a
eit er created or transferred or discharged.” collection of words, (is collatione vocum).

Bell’s Diet.
This term is generally restricted, in its
application, to transfers inter vivos (be
tween living arties), thou h, in a large
sense, it inc udes wills aIso. ‘ Id. 294.
Bacon’s Use of the Law, 66. - The Revised
Statutes of New-York have deﬁned it to
embrace “every instrument in writing by
which any estate or interest in real estate
is created, aliened, mortgaged or assigned,

Id. 47. 10. 15. 4.

To CONVICT. [L. Lat. convincera] In
practice. To condemn; to ﬁnd guilty of
an offence, [usually] by the verdict of a
jury.* 4 Bl. Gm. 362.
To ﬁnd against the defendant in civil
cases. “Whereof the said defendant is

convicted, as appears of record,” &c.
CONVICT. [L. Lat. convictua] In rac
tice. One who is found guilty of an o ence

or by which the title to any real estate may by the verdict of a jury, or other legal de
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cision. Staundf. Pl. Oor. 186. Termes cort; Lat. convekere, to convey or conduct
de laLe_1/. Cowell. Wharton’s Lez. Con safely.] In commercial and international
vict recusan-t, in English law, was a person law. A naval force under the command
who had been legally prosecuted, indicted, of an officer appointed by the government
and convicted for refusing to come to church of a country, or under its authority, for the
to hear the common praye according to purpose of sailing with, and protecting its
several statutes of Elizabet and James. merchant vessels, and usually in time of
Termes de la Ley.
war.’* Park on Insurance, ch. 18. 1 Mar
CONVICTION.- [L.Lat. convictio.] In shall on Inc. 360. Smz'th’s Marc. Law, 227.
practice. The ﬁnding of a person guilty Abbott on Ship. [352], 432. 2 Archb. N.
of an offence with which he has been Prius, 175. “By convoy, is meant certain
charged, either by the verdict of a jury, ships of force appointed by government in
[the decision of any other competent tribu time of war, to sail with merchantmen
nal,] or on his own confession. 4 Bl. from their port of, discharge to the place of
Com. 362.
their destination.” Postlethwaite’s Dict.
A ﬁnding against a defendant in a civil tit. Convoy, cited 1 Show. 320, note.
action. - See To Convict.
CO-OBLIGOR. A joint obligor; one
A record of the proceedings by which who is jointly bound with another, in a
an offender has been convicted and sen bond or obligation.
tenced. Holthouse. It is not suﬂicient
COOLING-TIME. In the law of homi
that such a record contains the ﬁnding of cide. Time for passion to subside and for
the jury, unless it includes also the judg reason to interpose, after provocation. See
ment of the court. 7 Man. <2‘ Gr. 498, Wharton’s Am. Law of Hmnicide, 179,
arg. 15 East, 570. See United States Di chap. 9.
gest, Conviction.
CO-OPERTIO. L. Lat. [from co-operire,
CONVINCERE. L. Lat. In old Eng to cover.] In old English law. A cover
lish law. To convict; to condemn in a ing, or exterior coat, as the bark of a tree.
civil action. Et si debitor convineatur, Cowell. Quercus discooperta ,' an oak
considerabitur quod querens recuperet de strip ed of its bark, or debarked. Id.
bdtum cum dampnis ; and if the debtor be
C -OPERTORIUM. L. Lat. In old
convicted, it shall be considered [the judg records. Acovering. Cowell. See Co-opertio.
ment shall be] that the plaintiff recoverthe
CO-OPERTUM. L. Lat. [from co-operirc,
debt with damages. Fleta, lib. 2, c. 62, § 4. to cover.] In forest law. A covert; a

To convict; to ﬁnd guilty. Corwictus thicket (dumetum) or shelter for wild beasts
de perjurio ; convicted of perjury. Id. in a forest. Cart. de Foresta, c. 12. Reg.
lib. 4, c. 8, § 2.
CONVOCATION. [Lat convocatio, from
convocare, to call together.] In English
law. An assembly of all the clergy, for
the purpose of consulting on ecclesiastical
matters. Termes de la Leg/. Cowell. 2
Staph. Com. 541. It is in the nature of a
parliament, being, in the province of Can

Orig. 258. Spclman. Extra co-opertum
forestw ; without the covert of the forest.
Fleta, lib. 2, c. 41, § 2.
CO-OPERTURA. L. Lat.
Fr. co
operture. In forest law. A thicket, 'or
covert 0 wood. Blount. See O0-opertum.
CO-OPERTUS, U0-operta-.
L. Lat.
[from co-opcrire, to cover.] In old English
terbury, composed of two houses, of which aw. Covered. Aqud co-opert’ ,' covered
the archbishop and bishops form the up with
water. Femina
2 P. Wms.
128.
Covert.
viro co-operta
; a feme I
per house, and the lower consists of deans,
arch-deacons, the proctors for the chapters, covert. 3 Leon. 81, case 122. Fuit co
and the proctors for the parochial clergy. operta et adhuc est co-operta de R. W.;
In York, it consists of one house only. 2 was covert and still is covert of R. W.
Steph. Com. 542. The convocation has Yearb. P. 18 Hen. VI. 2. See Covert.
COPABLE. L. Fr. Guilty. Kelbvam.
always met in time of parliament, and al
though it has been long the course to sum
COPARCENARY. A species of estate,
mon it pro form only, it is still, in fact, or tenancy, which exists where lands of in
summoned before the meeting of every new heritance descend from the ancestor to two
parliament, and adjourns immediately after or more persons. It arises, in England, either
wards, without even proceeding to the by common law, or particular custom. By
despatch of business. Id. ibid.
common law, as where a person seised in
CON VOY. [from Fr. corwog/er, to es fee simple or fee tail, dies, and his next heirs
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are two or more females, his daughters, sis

COP

opportunity of access.

Sui copiam facere ;

ters, aunts, cousins, or their representatives ; to put one’s self within another’s reach;

in this case they all inherit, and these co to grant the means of access; to appear in
heirs are then called coparceners, or, forbre court. Bract. fol. 20 b, 364 b. FZeta, lib.
vity, parceners only. Litt. sect. 241, 242. 3, c. 9,§ 24. Sui copiam non facere; to

2 Bl. Com. 187.

By particular custom, as fail to appear to an 'action. Inst. 1. 26. 9.

where lands descend, as in gavelkind, to all
the males in equal degree, as sons, brothers,
uncles, drc. Id. ibid. I/itt. sect. 265. C0.
Litt. 163 b. 1 Steph. Com. 319. 2 C'rabb’s
Real Prop. 931, 932, § 2296. It resem

Fleta, li . 6, c. 14, § 1.
Oopiam scripture: facere ; to grautan op

pertunity of knowing the contents of a

writing, as by showing it. Bract. fol. 34.
Fleta, lib. 3, c. 14, § 3. Copiam habere;
bles, in some respects, an estate in joint ten to have access, or the means of. inspection.
ancy, but in others they materially differ. Bract. fol. 389 b. See Copy.
1 Steph. Com. 319. Inthe United States,
COPIA. L. Lat; [L. Fr. copia] In
it is not distinguishable from tenancy in old English law. A copy. C'lerke’s Pram.
common. 4 Kent’-s Com. 367.
Cur. Adm. tit. 48. Copia Zibelli ; the copy
Lord Colre observes that this tenancy is of alibel. Reg. Orig. 58. Breve de copia
called in the ancient books admquatio, and libelli deliberanda ; a writ to deliver the
sometimes famil-ia herciscunda, an estate to copy of a libel. Id. ibid. 00. Litt. 57 b.
be divided. Co. I/itt. 164 b. Both these Lord Coke says it is a Latin word made
terms, however, (the former in the feudal, from the Fr. copie, and refers to the writ in
the latter in the civil law,) seem to denote the Register, to show its antiquity. But
a process for dividing an estate, rather than from the manner in which it is used by
the estate itself. See Adwquatio, Familia Bracton, it seems rather to be the legit1
herciscunda.
mate Latin word copia, (supra,) applied in
COPARCENERS.
. Lat. cohazredes a peculiar sense. See Copy.
COPIA VERA. L. Lat. In Scotch
partic-ipes, coparticipes. Persons holding
an estate in coparcenary. See Coparcenary. practice. A true copy. Words written at
Persons to whom an estate of inheritance the top of copies of instruments. 3 How.
descends jointly, and by whom it is held as S1. Trials, 427, 430, 432.
one estate.‘I 2 Bl. Com. 187. Brad. fol.
COPIE. Fr. and L. Fr. In French and
71 b, 7 5. See Parceners. This word was old English law. Copy; a copy. Ord.
anciently applied to males as well as females, Mar. liv. 1, tit. 9, art. 8,122. Guyot, Inst.
but is now usually conﬁned to the latter. Feod. ch. 2, art. 6. Yéarb. H. 9 Hen. VI.
>
In Virginia, however, the statute of descents 21. Lin. sect. 73, 75.
A multitude; a reat number. Kelham.
still applies it to both male and female
COPPIRE. L. at. [from Sax. coppe,
heirs. 4 Kent’s Com. 367.
COPARE, Uolpare. L. Lat.
Fr. the top.] In old records. To cover.
copperz] In old records. To fell, cut, or Coppire domum; to cope ahouse, or to lay
on the roof and covering on the top of it.
chop; as wood. Spelman.
COPARTICEPS. L. Lat. In old Eng Par. Antiq. 575. The word “coping” is
lish law. A coparcener. Co. Entr. 377, 711. still used in nearly the same sense.
COPARTNER. See Partner.
>
60 ulutio verborum indic-at acccptationcm

COPARTNERSHIP. See Partnership. ill 00 till SBIISIL Coupling of words together
COPARTNERY. In Scotch law. The shows that they are to be understood in the
contract of copartnership. A contract by same sense. Bacon’s Works, vol. iv. p. 26.

which the several partners agree concerning Broom’: Max. 294, [450].
COPY. [L. Lat. copia, transcriptus ;
the communication of loss or gain, arising
from the sub'ect of the contract. Bell’-s Dict. Fr. copie; Lat. eremplam] The transcript
COPE, oppe. Sax. A hill. 00. Litt. or double of an original writing, as a char
4 b. The top or summit of a thing, as of ter, roll, patent, deed, writ, leading, aili
davit, &c.* Termes de la ey. Cowell.
a house. Cowell.
A tribute paid out of lead mines in Eng Copies are of two kinds; under seal, and
land. Blount.
not under seal.

COPIA.

Lat. In civil and old English

Copies under seal are called exempliﬁes

Opportunity or means of access. tions, and are either under the great seal,
Copiam pnzstare ,' to grant opportunity. or under the seal of the court in which the

law.

God. 4. 21. 21.

Copiam facere ,' to grant originals are ﬁled or deposited."‘

2 Tidd'I
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Pr. 800. Copies not under seal are also,
in England, of two kinds; sworn copies and
ofﬁce copies. A sworn or examined copy is
a copy sworn (by the party intending to
use it) to have been examined with the origi
nal record or paper, being ﬁrstzprepared
by the ofﬁcer having custody of it. An of
ﬁce copy is a copy made out by the oﬂicer

COP

viously the common classical expression sig

nifying to impart a thing, to a low a privi
lege in, or respecting it. See Copia. C0
piam facere scripturw is to ant a party
the privilege or opportunity 0 acquainting
himself with the contents of awriting, which
was done, as clearly appears from the con
text, by showing it to him. See Bract. fol.
inwhosehandsthe ori ' al is, withoutbeing 389 b. Convenience, no doubt, suggested
examined. Archb. . Pract. 357. Accr the practice, in most cases, of delivering a
tiﬁed copy, in the United States, is a copy transcript instead of showing the original;
certiﬁed to be such by the oiiicer having the and when the privilege (copia) came to as
custody of the original, (being previously sume this shape, it is easy to see how the
compared by him with such origina.l,) and word itself would gradually acquire a new
usually under seal, unless where the origi and technical meaning, attaching, as a name
nal is ﬁled with the clerk of a court, and of description, to the particular transcript
the copy is to be used in the same court. so made use of. Hence, probably, was
formed the ‘Fr. copie, from which is obviously
Sworn copies are not generally in use.
*,,'* The word copy seems obviously de derived the English copy. See Transcript.
rived from the Latin copia ; the change from So that, by this process, the classical fat-ere
the classical (leave, liberty, o portunity,) to copiam would ultimately become (as it did)
the law sense, (a transcript,) being very sig good Law Latin, signifying to makca copy.
niﬁcantly shown in the use made of it by Uopiam concedere et liberare, (to grant and

Bracton. Speaking of that description of deliver a copy,) is the language of the old
deeds then called charta: communes,-(i. e. writ de copia libelli deliberanda. Reg. Orig.
those in which both parties had a common 58. And that this technical application of
interest, as involving a mutuality of obliga the word copia was by a very_ easy transi
tion,) this author observes that where such tion, will appear from a comparison of the
a deed remained in the possession of the copia libelli of this writ with the libri co
antee, the grantor might, in a case where pia of Aulus Gellius in the following pas
' interest was concerned, demand to have sage: Catonis verba huic prorsus commem
it shown to him; (donator, eo quod sua in tario indidissem, si libri copia fuisset id tem
terest, petat a donatorio exhibitionem ;) and poris cum, <£‘c. A. Gell. 1Voct. Att. i. 23.
that where there was a dispute or doubt The sense, it will be seen, is the same,
between the parties as to the right of either, whether the words “si libri copia fuisset”
the grantee was bound to exhibit the instru be translated “if I had had the means of
ment, (ezchibcat instrumentum,) or he could consulting the book,” or in the modern
have no action, &o. Bract. fol. 34. So, phrase, “if I had had a copy of the book.”
in case of a dispute between the grantor of And see Traslado.
COPYHOLD, Oopihold.
Lat. tenu
a manor and the tenant or holder of it, the
same author observes that the latter was ra per copiam rotuli curiw ,' r. tenure per
bound to show his deed, (ostendere debet copie de court rol. A tenure or holding by
A species of estate at
tenens chartam,) to make good his plea. copy of court-ro
Id. ibid. And he theh proceeds to lay will, or customary estate in England, the
down the general rule, that whenever a only visible title to which consists of the
party wished to make use of a private copies of the court-rolls, which are made out
writing for his own beneﬁt, in a judicial by the steward of the manor, on a tenant's
proceeding, he must allow his adversary being admitted to any parcel of land, or tene
to inspect and use it against him, (copiitm ment belonging td the manor. 2 Bl. Com.
faciet adversario suo contra se) ,' but that 94, 95,147. 00. Litt. 58 a. Litt. sect 75.
a demandant had no right to require that It is an estate at the will of the lord, yet
instruments in the hands of the tenant such awill as is agreeable to the custom of
should be shown him for the purpose of en the manor, which customs are preserved
abling him to count or declare, since a party and evidenced by the rolls of the several
was not bound to arm his adv'ersary against courts baron, in which they are entered.
himself, unless the instruments were com 2 Bl. Com. 95. It is a base tenure, found
mon, (i. e. of the kind above degcribed). ed upon immemorial custom.* 2 Staph.

Oopiamfacere, in this last quotation, is oh

Com. 43, 44.

See 7 East, 299.
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In a larger sense, copgholcl is said to im

COR

observed that this was the technical sense

port every customary tenure, (that is, every in which the term had been used for ages.
tenure depending on the particular custom 4 Barr. 2303, 2396.

of a manor, as opposed to free socage, or
freehold, w ich may now (since the aboli
tion of knight-service) be considered as the
general or common law tenure of the coun
try. 1 Steph. Com. 210.‘ See 1 C1-abb’s
Real Prop. 606, § 765, et seq. Bm-ton’s
Real Prop. ch. vii. Watkins and Scriven
on Copy/holds.
'2: Copyhold is lineally descended from
the ancient tenure of pure villenage, the will
of the lord by which the villein held having
become, in the course of time, so far modi
ﬁed and controlled by custom, as to allow
the tenant to hold his lands, on performance

of the required services, in s ite of any de
termination of the lord’s wil . 2 Bl. C .

A copyright may be had in maps, charts,
prints, cuts, engravings and musical com
positions, as well as in books. 2 Kent’s

Com. 373. The copyright of a map is an
exclusive right to the multiplication of
copies for the beneﬁt of the author or his
assigns, disconnected from the plate, or any
other physical existence. It is an incor
poreal right to print and publish the map,
or, as said by Lord Mansﬁeld, in Millar 11.
Taylor, “ a property in notion, and has no
corporeal, tangeible substance.” Nelson, J.
14 Howard’s . 530. See Curtison Copy
right. United States Digest, Copyright.
COQUA. L. Lat. In old records. A
raft; a cock-boat. Spelman.
COR, Core. L. Fr. Heart. Kel
ham.
CORAAGE. See Coraagium.

95. 1 Staph. Com. 201, 210. 1 Reeves’
Hist. Eng. Law, 39. Copyhold is, in other
words, villenage divested of all its slavish
incidents. Crabb’-s Hist. Eng. Law, 536.
CORAAGIUM. L. Lat. from corus,
Villeins appears to have been called custa a measure of corn.] In old ‘nglish law.

marii tenentes (customary tenants) in the A species of common tribute or prestation,
fourth year of Edw. I.; tenants per roll mentioned by Bracton, as arising on cer
solonque le volunt seigneur, (tenants by roll tain nccessary and unusual occasions, and

according to the will of the 10rd,) in 42 in that respect distinguished from ordinary
Edw. III. 35; tenants per le verge, by the
verge.) in 14 Hen. IV. 34; and copy‘ olders
in 1 Hen. V. 11. Co. Litt.58. 3 Reeves’
Hist. Eng. Law, 312, 313.

services and customs. It is classed with
hidage and carvage, and is supposed to
have been a contribution of certain mea
sures of corn. Bract. fol. 37, 35. Cowell.
COPYHOLDER, Copiholder.
Fr. Termes de la Leg.
CORAM. Lat. Before; in presence of.
tenant per copie de court r0l.] In nglish
law. A tenant by copyhold; so called Applied to pensons only. Towns. PI. 22.
from the copy of the court roll delivered Brevia coram rege, vel coram jaslitiariis de
to him by the steward of the manor, as the banco, vet coram justitiariis itinerantibus ;
evidence of his title. Co. Litt. 58 a. Ditt. writs before the king, or before the justices
sect. 75. 2 Bl. Com. 95. Otherwise called of the bench, or before the justices
itinerant. Stat. Marlbr. c. 5. See Be
copy-tenants. Brownl. part 2, 77.
COPYRIGHT, formerly termed COPY. fore.

The exclusive right which the law allows
an author, (or a person purchasing from"an
author,) of printing, publishing and selling
a written composition during a certain pe
riod of time.‘I 2 Chitty’s Bl. Com. 405—
408, and notes. 2 Steph. Com. 94-99.
2 Kent's Com. 373-384. Curtis on Copy
right, ch. 1. The exehﬁive right of mul
tiplying copies of an original work or
composition, and consequently preventing
others
316. Called
from so
by doing.
Mr. Stephen
14 Mees.
“an mi‘incor

In the civil law, this word imported in
telligence or understanding in the person
before whom the act was done; nisi intelli
gat—non videtur coram eo feeisse. Dig.

50. 16. 209.

_

CORAM IPSO REGE. Lat.

Before

the king himself. The style of the court
of King’s Bench, it having been originally
held before the sovereign in person. 3 Bl.
Com. 41. Bract. fol. 362.

CORAM NOBIS.

Lat.

(Before us.)

In English practice. The name given to
oreal chattel.” 2 Steph. Com. 72, 94. writs of error on judgments of the
Lord Mansﬁeld, in Millar 0. Taylor, deﬁned court of King’s (or Quecn’s) Bench, so
“ copy” to be “an inco oreal right to the called from that clause in the old forms
sole printing and publis ing of somewhat which described the record and process as

intellectual communicated by letters,” and remaining “before us,” (qua: coram nobis
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resident); that being the style of the court.
1 Arch. Pr. 234, 276. 2 Tia'd’s Pr. 1136.
See Coram ipso rcge.
\Vrits of error to correct the judgments
of other courts, (such as the Common
Plcasl,) are said to be eoram vobis ; the re
cord and process being stated to remain
“before you,” (qua eoram vobis resz'dent,)
that is, before the justices of the court.
Id. 1137. This description seems to ex
press more accurately the distinction be
tween writs coram nobis and coram vobis
than that which represents the former as
lying to the same court in which the judg
ment was given; and as lying for errors in
fact ,' neither of which features seem to be
peculiar to it. Id. 1136, 1137. 2 Impeg’s
Pr. K. B. 811. 1 Arch. Fr. 234, 276. 2
Sound. 100, 101 a, note. See Coram vobis.
But see 3 Maryland R. 325. 1 Hempstead’s

COR

CORETES.

L. Lat. In old records.

Pools; ponds; ﬁsh-ponds. Cowell.
CORN. In English law. Grain; includ

ing wheat, rye, oats ‘and barley.

In the

common memorandum in policies of insu
rance, it includes malt, peas and beans, but
not rice. 2 Arnould on Ins. 853.
CORN RENTS. Rents reserved in corn,
that is, in wheat or malt. Proportions of

rents on college leases, [beingone—third,]
directed by the statute 18 Eliz. e. 6, to be
reserved in wheat or malt. 3 Steph. Com.
141, 142.

2 Bl. Com. 322.

CORNAGE.

[L. Lat. cornagium, from

cornu, a horn.] In old English law. Ser
vice of the horn. A kind of tenure in
grand serjeanty, the service of which was
to blow a horn, when any invasion of the
northern enemy [the Scots,] was perceived,

[in order to alarm the country].

Termcs

de la Leg. This was a common tenure in
CORAM NON JUDICE. L. Lat. Be the marches of Scotland. Litt. sect. 156. C0.
fore one who is not a judge, or who has Litt. 107 a. 2 Bl. Com. 74. Camd. Brit.
not jurisdiction. 3 Bl. Corn. 111. 10 609. Cowell. See 3 How. St. Trials, S66.
Co. 7 6. 1 Kent's Corn. 317. Where an
CORNARE. L. Lat. [from cornu, a
action is brought in a court whereof the horn.] In old English law. To wind or
jud es have not any jurisdiction, it is said blow a horn. Spelman. Faciat cornari, ne
to e eoram non judice. Uro. Eliz. 530. videaturfurtivé hocfacere ; he shall cause
Uro. Jack.531. Termes de la Leg. Br00m’s a horn to be blown, that he may not seem
Max. [69.] It is also sometimes applied to do this by stealth. Uart. de For. e. 11.
CORNER. In American land law. All
to proceedings even in a court having ju
risdiction, where they become void by ir angle made by two boundary lines; the
re larity.- l‘V.Jon.170. Sententia a 11011 common end of two boundary lines, which
in its late ntmini debct noccre. A sentence run at an angle with each other. Sec Lines
passed [judgment given] by one who is not and corners, Butts and bounds, Abuttals.
a judge, ought to harm no one. Fleta,
CORNERUM. L. Lat. In old English
law. A corner or angle. Et sic usquc
lib. 6, c. 6, 7.
CORAM PARIBUS. L. Lat. Before cornerum del Parkeres Breehe dc Beckele.
the peers or freeholders. Feud. Lib. 2, Rot. Peramb. Forest. 29 Edw. I. m. 8.
titt. 32, 39, 46. The attestation of deeds,
CORNUB’. An abbreviation of Comm
like all other solemn transactions, was origi bia, Cornwall, in old English pleadings and
nally done only eoram paribus. 2 Bl. Com. records. Towns. Pl. 147. Cowell, Ap
307. Uoram paribus de oicineto; before pendix. 1 Inst. Oler. 28.
the peers or freeholders of the neighbor
CORODIUM, Uorrodium, Corredium.
hood. Id. 315. See Pares, Peers.
L. Lat. In old English law. A eorody.
CORAM SECTATORIBUS. L. Lat. Spelman. 2 Inst. 630. See Corody.
Before the suitors. C'r0. Jae. 582.
CORODY, Corrody.
Lat. corodium,
CORAM VOBIS. Lat. (Before you.) corrodium, corredium.] In old English
In English practice. A name given to writs law. A right of sustenance; or a_. right to
of error on judgments of other courts than receive certain allotments of victual and
the King’s (or Queen’s) Bench; especially provision for oue’s maintenance. 2 Bl.
the court of Common Pleas. See Ooram Com. 40. Otherwise called a pension. 1
nobis. A writ of this kind lies to the Id. 283. “A partition for one’s suste
R. 62.

Common Pleas to correct its own judg
ments; as for errors in fact.

1137, 1142, 1143.

nance."

Finch’s Law, b. 2, c. 12.--An

2 Tidd’s Pr. allowance of food, and sometimes of other

-

necessaries, which a person was entitled to,

CORAUNT. L. Fr. Passing; running; for life, years or in fee, and usually from a
current. Kelham.
religious house. It belonged to the found
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ers of these houses of common right, (un
less the foundation was in frankalmoign,)
and in this way became frequently due to the
king.‘ Spelman. Termes de la Leg. Sec
Barringt. Obs. Stat. 80, note
It was
a species .of incorporeal hereditament, but
is now obsolete. 2 Bl. Com. 40. 1 Id.
283. 2 Inst. 630. 1 C'rabb’s Real Prop.
252, § 259. Crabb’s Hist. Eng. Law, 252.

CORODIO

HABENDO.

See

Corodio habendo.

CORONA.

Lat.

[Fr. corona]

isterial oﬂice of the coroner is only as the
sheriff ’s substitute in executing process. 3
Steph. Com. 3.7. This was part of his duty
as early as the time of Bracton. Bract.
fol. 7 5. Coroners are also, by virtue of
their oﬂice, conservators of the public
peace. Britt. c. 1. 1 Bl. Com. 347. See
Conservator of the peace. All these duties
continue to be attached to the oiﬁce of
De coroner, in the United States. 2 N. Y.
Rev. St. [742,] 622, § 1, et seq. 1 Id.

The

[coo], 688, §2. Id. [sso_3s2, §§ 78—

crown.

Placita corona ; pleas of the 86;] 373, 374,
89-97. See United
crown; criminal actions or proceedings, in States Digest, Coroner.
which the crown was the prosecutor. See
*,,,* The name coroner seems clearly de
Pleas 0}" the crown.
rived from the important part which the
CORONARE. L. Lat. [from corona, oﬂicer bearing it originally took in the pro
a crown] In old records. To give the secution of those offences which concerned
tonsure, which was done on the crown, or the crown, (L. Fr. corona; Lat. corona). 2
in the form of a crown; to make a man a Reeves’ Hist. Eng. Law, 12. The coroner
priest. Cowell.
(coronator) is ﬁrst mentioned by name in
CORONATOR. L. Lat. [from corona, q. Magna Charts, (c. 17, see coronatoé-5) ; al
v.] Acoroner. Reg. 0rig.177. Spelman. though allusion is made to the 0 cc in
2 Inst. 31. Bract. fol. 121, 122. Nullus the capitula of Henry II. and in those
vice-comes, constabularius, coronatorcs vel given in the rci of Richard I. to the jus
alii ballivi nostri tcneant placita coronw nos tices in eyre, w erein they were commis
trw; no sheriff, constable, coroners or other sioned to choose three knights and one
our bailiffs, shall hold pleas of our crown. clerk in every county to be custodes placi
Mag. Cart. Johan. c. 24. Id. 1 Hen. III. e. torum coronaz. Crabb’s Hist. Eng. Law,
19. Id. 9Hen. III. e. 17. Ut nullus vice 150. According to the Mirror, (c. 1, § 3,)
comes intromittat se de placitis ad coronam the. oﬁice was established by the Saxon
pertinentibus sine coronatoribus. Artic. kings, but it is most probable that it was
Mag. Cart. Reg. Job. c. 14.
created soon after the conquest; the coro

CORONATORE ELIGENDO. See De ner being appointed, together with the
coronatorc eligendo.

shcriﬁ', to keep the peace, when the earls

CORONATORE EXONERANDO. See gave up the wardship of the county.
Cr-abb’s Hist. 149, 150. 1 Bl. Corn. 347.
De coronatore exonerando.
CORONER. [L. Lat. coronator, from This word itself seems to be essentially
corona, the crown; Sc. croumer.

See in

French, being constantly used by Britton

A county ofﬁcer of great antiquity in his ﬁrst chapter, which is entitled “De
at t 0 common law, whose powers and du Coroners.”

fra.

ties are both judicial and ministerial, but
The oﬁice of coroner has, in modern
rincipally the former. It has always been times, retained but a trace of its ancient
is peculiar oﬁice to inquire into the causes dignity and importance. Coroners are de

of violent or sudden deaths, by a jury of

clared in Britton to be, in every county,

proper persons, upon view of the dead
body, (super visum corporis). Bract. fol.
121. Stat. 4 Edw. I. Do oﬂicio C'oronatoris. 1 Bl. Com. 346, 348. 3 Staph.
Com. 33-36. Another branch of his ju
dicial ofﬁce is to inquire concerning ship
wrecks, and certify whether wreck or not,
and who is in possession of the goods; and

the principal keepers of the peace, to bear
record of pleas of the crown. Their duties
( which

are minutely described in the ﬁrst

chapter of this author, and in the second
tract of the third book of Bracton, entitled
“ De corona,”) embraced not only the
modern duty of holding inqucsts over the

bodies of persons slain or suddenly de
also to inquire concerning treasure trove, ceased, but the examination of the bodies of
who were the ﬁnders and where it is, and living persons who had been wounded or
whether any one be suspected of having otherwise corporally injured, the taking of
found and concealed a treasure. Bract. criminal appeals, abjurations of the realm,
fol. 121,122. 1 Bl. Com. 349. The min the. An important feature of their ancient

_ _
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oﬁce was the kee ing of rolls or records and the four gospels which I hold in my
of every thing done efore them, which rolls hands, (8 iv rm‘; xspc-I you xpanB,) that I Will,”
were sometimes received as conclusive evi &c. Nov. 8, ad ﬁn. To this appears to
dence. . Bracl. fol. 140 b, lib. 3, tr. 2, c. 20. have succeeded the form of touching, which
is still in use. In Nov. 124, c. 1, pre
See Counter-roll.
CORPORAL. [Lat. corporalis, corpo scribing an oath to be taken by parties to
rale, from corpus, q. v.] Bodily; per actions, it is declared that they shall swear
by touching the holy evangelists, ézwyti-av;
sonal.
CORPORAL OATH. [Lat. corporale rziiv dylwv ‘tiny;/£Xlo|v., And in the Feudorum
' sacramentum.] An oath taken by laying Libri, oaths were required to be made, '
hand on the gospels, as by actual contact lactic sacrosanctis scripturis, by touching
of the person. 3 Inst. c. 74. Cowell,voc. the Holy Scriptures. Feud. Lib. 2, tit. 2.
Oath. Tacto per se sancto evangelio ,' hav
The actual corporal touch or physical
ing personally touched the holy gospel. contact of the body, appears to have always
Cro. Eliz. 105. The oath of proctors and been indispensable to give validity to an
advocates, in the English consistory courts, oath taken on the Scriptures, as it uniformly
is in the following words: Ego, A. B. ad is at the present day, even in this country.
ista sancta Dei eoangelia per me corporaliter And an oath taken in any other form, al
tacta juro, quod, rf:c. ; I, A. B., on these though in every sense a solemn oath, can
holy gospels of God, by me corporally hardly be denominated a “ corporal" oath,
touched, do swear, that, &c. Halhfaz, without departing from the radical and dis
Anal. Appendix, No. vi.
tinctive sense of the term.
In the ease of Jackson v. The State, (1
CORPORALE SACRAMENTUM. L.
Indiana, Carler’s, R. 184,) it was decided Lat. In old English law. A corporal
that the term “corporal oath” did not oath. Reg. Orig. 95 b. Bract. fol. 74.
necessarily import an oath taken on the
CORPORALIS, Corporale. Lat. [from
gospels, but that it was merely a synonyme c0rpus,abody.] In old English law. Hav
of “solemn oath ;” and-that an oath taken ing a body or material substance; cor
with the uplifted hand might be properly poreal. Corporales res ,' corporeal things;
described by either term. The court con things which maybe touched and seen;
sidered the objection that an oath taken in the such as land, garments, gold and silver, &c.,

latter form was not a corporal oath, to be comprising both moveables and immove
hypercritical, and observed that “ however ables.

it may have been in somewhat olden time
in Europe, we think that now, at least in
our state, corporal oath and solemn oath
are used synonymously.” Id. 184. The
court refer to and adopt the deﬁnition of

Bract. fol. 7 b, 10 b, 13 b.
Relating to, or affecting the body ; bodily;

personal. Coriporulis injuria non rccipit
mstimutionrm cfnturo. A personal injury
does not receive satisfaction from a future
course of proceeding, [is not left for its

corporal oath given by Webster :—-“a satisfaction to a future course of proceed
solemn oath, so called from the ancient
usage of touching the corporale or cloth
that covered the consecrated elements.”
It may have been that oaths were some
times, as in ecclesiastical cases, taken by

ing].

Bacon’s Max. 34, regula 6, quoted

in 3 How. St. Trials, 71.

The law,in

many cases that concern lands or goods,
doth deprive a man of his present remedy,

and turneth him over to afurther circuit of

touching the corporale, as described in remedy, rather than to suffer an incon
the deﬁnition just quoted. But the true venicnce; but if it be a question of per
judicial oath appears to have been, from sonal pain-, the law will not com el him to
the earliest C ristian period, uniformly sustain it and expect remedy, ecause it

taken by either holding or touching the holdeth no damage a suﬂicient recompense
holy gospels or evangelists; and the au for awrong which is corporal. Id. ibid.
thorities clearly show that it was from this Broom’s Max. [208.] This maxim seems
corporal touch, or actual contact of the to embody the general principle of law
body (corpus) of the person swearing with which allows to personal injuries the
the book sworn by, that the oath derived speediest course of remedy.
CORPORATE. [Lat. corporalus, cor
its distinctive name. As early as the 8th
Novel of Justinian, the form of an oﬁicial poratum.] Belonging to a corporation; as
oath, as prescribed by law, was in these a corporate name.

words: “I swear by Almighty God, the.

Incorporated; asscorporate body. The

COR

(ass)

COR

term corporatus occurs in the Code of Jus the law with the capacity of acting in several
respects as an individual. Shelford on
tinian. Cod. 11. 1. 8. ' Id. 11. 14.
CORPORATION. [L. Lat. corporatio, Jlfortmain, 22. 1 Kyd. on Corp. 13. 2 Kent’:
4 Wheaton’s R. 518,
corpus corporatum, villa corporata. An ar Com. 267. Story
tiﬁcial person or being, endowe by law 56l.——A collection of individuals united in
with the capacity of perpetual succession; one body, under such a grant of privileges
consisting either of a single individual, as secures a succession of members without
(termed a corporation sole, or of a collec changing the identity of the body, and con
tion of several individuals, which is termed stitutes the members, for the time bein ,
a corporation aggregate). 3 Steph. Com. one artiﬁcial person or legal being, capab e
166. 1 Bl. Com. 467, 469. Marshall, C. of transacting some kind of business, like a
J. 4 W'heaton’s R. 518, 636. Thompson, natural person. Bronson, J. 1 Hill’s (N. Y.)
J. 14 Peters’ R. 122, 129.—An artiﬁcial R. 616, 620. Of this description are the
being, invisible, intangible, and existing mayor and commonalty of a city, the head
only in contemplation of law. Marshall, and fellows of a college, and in England
C. J. 4 Wheaton’s R. 636.—A franchise the dean and chapter of a cathedral church.
possessed by one or more individuals, who 3 Steph. Com. 168. This kind of cor
subsist as a body politic, under a special poration is called by the civilians, col
denomination, and are vested by the policy legium and universitas, (qq. v.) Dig. 3.
of the law, with the capacity of perpetual 4. See Ilfunicipal corporation, Public cor
succession, and‘ of acting in several respects, poration.
however numerous the association may be,
CORPORATION SOLE. A corporation
as a single individual. 2 Kent’s Com. 267 . consisting of one person only, and his suc
And see Kyd on Corp. Introd. 13. Grant cessors in some particular station, who are
on Corp. 4, 5. Otherwise denominated a incorporatcd‘by law in order to give them
body corporate and a body politic; some some legal capacities and advantages, ar
times a civil being, (ens civile,) and by the ticularly that of perpetuity, which in t eir
civilians, a juridical, moral or ﬁctitious per natural persons~ they could not have had.
son. 2 Bl. Com. 37. 2 Ke1zt’s Com. 267. In this sense, the sovereign in England is a
Washin n, J. 4 Wheaton’s R. 518, 657. solo corporation, so is a bishop, so are some
Angell ' Ames on Corp. Introd. 3 Sal/c. deans distinct from their several chapters,
102. 1 Mackeld. Civ. Law, 145, § 141. and so is every parson and vicar. 3 Steph.
See Body corporate, Body politic, Eccle Corn. 168, 169. 2 Kent’: Com. 273.
siastical corporation, Lay corporation, Elec
In the United States, a minister seised
mosynary corporation, Civil corporation, of parsonage lands, in right of the parish, is
Public corporation, Private corporation.
held to be a sole corporation for this pur
A corporation has been declared to be pose. 7 Mass. R. 445. But, in general,
not only a person, (12 G'rattan’s R. 655,) corporations of this kind are of rare oc
but to be capable of being considered an currence.
inhabitant of a state, and even of being
CORPORATIONACT. In En lish law.
treated as a citizen, for all purposes of suing The statute 13 Car. II. st. 2, c. 1 ; y which
and being sued. 2 Howard’s R. 497. it was provided that no person should
1 L'ent's Com. 347, note. Asto the distinc thereafter be elected to oﬁice in any cor
tion between corporations and partnerships, ‘ porate town, that should not, within one
soc Wordsworth on Joint Stock Com year previously, have taken the sacrament
panies, 4.
of the Lord’s Supper, according to the
In New-York, the term “corporation” rites of the Church of England; and every
includes all associations and joint stock person, so elected, was also required to
companies having any of the powers or take the oaths of allegiance and supremacy.
privileges of corporations not ossessed by 3 Steph. Com. 103, 104. 4 Bl. Com. 58.
individuals or partnerships. Ciinst. of New This statute is now repealed. 4 Staph.
York, art. viii. § 3. And see 3 Com Corn. 511.
stock’s R. 479. 3 Selden’s R. 328.
CORPORATOR. A member of a cor
CORPORATION AGGREGATE. A poration.
' collection of several individuals united into
CORPORE ET ANIMO. Lat. By the
one body, under a special denomination, body, and by the mind; by the physical act,

and having perpetual succession under an and by the mental intent. Dig. 41. 2. 3.
artiﬁcial form, and vested by the policy of
CORPOREAL. [Lat. corporalia] That

COR
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which can be touched and seen ; material. Mackeld. Civ. Law, 284, § 240. Bract.
Co. I/itt. 9 a.
_
fol. 38 b, 39 b, 45 b. See Corpore et

CORPOREAL IIEREDITAMENTS. ammo.
Such hercditaments as are of a material and
CORPUS COMITATUS. L. Lat. In
tangible nature, and may be perceived by old English law. The body of a county.
the senses, consisting wholly of substantial Mollog dc Jur. Mar. 231. Cro. Jae. 514.
and permanent objects; all which may be 5 Howard’s R. 452, 453, 462. 5 ﬂlasmfs
comprehended under the general denomina R. 290. The county at large, as dis
tion of land only." 2 Bl. Com. 17, 18. 1 tinguished from any particular locahty
Steph. Com. 159. 3 A'ent’s Com. 401, 402. within it. See De corpora comitatus.
CORPUS. Lat. Abody; ahuman body.
CORPUS CORPORATUM. Lat. A

Corpus hurnanum non recipit astimationcm. corporation; a corporate body, other than
The human body does not admit of valua municipal. Burr. Sett. Cas. 143. ,
tion. Hob. 59.
CORPUS CUM CAUSA. L. Lat. (The
An artiﬁcial body created by law, as a body with the cause.) An English writ
COYPOTRIIOII, (Gl‘. cmpnzrdoy, uvarﬁya.
Neque which issued out of chancery, to remove
societas, neque collcgium, neque ujusrnodi both the body and the record, touching the
corpus; neither a partnership, nor a cor cause of any man lyingin execution uporra
poration, nor any body of the kind. Dig. judgment for debt, into the king’s bench,
3. 4. 1. Sec Cod. 6. 48. Nov. 136, pr. there to remain until he satisﬁed the judg
In collegiis et cap/itulis semper idem corpus ment. Cowell. Blount. Applied alsoto
manct, quamvis successive omnes moriantur , a writ of habeas corpus for the removal of
in corporations and chapters the body re a cause.* See Habeas corpus.
mains always the same, although all [the
CORPUS DELICTI. Lat. In the law
individuals composing it die in succession. of evidence. The body, substance or
Bract. fol. 374 b. See cl. fol. 78 b.
foundation of an offence. The substantial
A body or collection of laws. See Cor and fundamental fact of its having been
committed. Lord Stowell, 1 Haggard’s
pus juris.
A material substance; something visible C. R. 105. Lord Kenyon, 1 East, 306.
and tangible, as the subject of a right; (cor Best on Presumptions, 269, § 201, el seq.
pus cuijus inest). Bract. fol. 236. Id. fol. The body or substance of a crime, as dis
16. Somethin having local position, as tinguished from the particular form given
distinguished gem an incorporeal right. to it by its connection with the party
Thus, the corpus of land is‘ sometimes dis accused.
<
tinguished from the estate or interest in it.
The subject of a crime, or its visible
2 Powell on Devises, 412. 2 Kames’ Equity, effect, such as a body slain, ahouse burned,

342, 343.

So in the Scotch law, a speciﬁc or their remains‘; corpus bein used
its
ordinary sense of a material su€stance. See
tinguished from its mere equivalent in kHow. St. Trials, 1229, 1230. Burr. Circ.

' article of property_is called corpus, as dis

money or other form. Id. 71, 167. 4 Evid. 119, note b . Id. 677.
Rob. Adm. R. 56. So the corpus (capital)
CORPUS JU
. L. Lat.

A body of
of an estate is distinguished from the in law. A term introduced in the middle
come of it. 6 BeZl’s Appeal Cases, 222. ages, to signify a book comprehending seve
Phelan, J. 21 Alabama R. 307. 6 Florida ral collections of law.

There are two prin

cipal collections to which that appellation

R. 450.

A substantial or positive fact, as dis is given; the Corpus Juris Civilis, and
tinguished from what is equivocal and am the Corpus Juris Canonici, (qq. v.)
biguous. The corpus delicti (body of an
CORPUS JURIS CANONICI. L. Lat.
offence) is the fact of its having been ac The body of the canon law.
tually committed.

Best on Presunzptimis, 82.

1 Bl. Com.

See Canon law, Jus canonicum.

CORPUS J URIS CIVILIS. Lat. The

' 269—279.

A corporeal act of any kind, (as dis
tinguished from animus or mere intention,)
on the part of him who wishes to acquire a
thing; whereby he obtains the physical
ability to exercise his power over it when

body of the civil law, as composed of the

ever he pleases.

by Justinian, nor by any of the glossators.

The word occurs fre

. quently in this sense, in the civil law.

Institutes, Pandects, Code and Novels. 1
Bl. Com. 81. Sometimes simply termed
Corpus Juris.

This name was not given to this collection

1 According to Savigny, it was in use as

'

con
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early as the 12th century.

_

con

Dionysius States, corruption of blood is abolished.

Gothofredus, however, was the ﬁrst who 2 Kent’s Corn. 386.
applied it as a title embracing all the col
CORRUPTIVE.

L.Lat. In old plead
lections of Justinian in one work, (A. D. ing. Corru tly. Cro. Jae. 104.
1604). 1 Ilfaclceldeg/‘s-Civ. Law, 89,§98,
CORS, arse. L. Fr. Body. Britt.

note.

See Am. ed. note to 1 P. Wms. 52. cc. 4, 11, 26, 68. Cars pur core; body
In for body. Id. c. 125.
old records. Body for body. A phrase
CORSEPRESENT. In English law.
expressing the liability of manucaptors. 3 A mortuary or customary gift, due to the
How. St. Trials, 110.
minister of a parish on the death of a pa
CORREDIUM. L. Lat. In old records. rishioner, was anciently so called from its
A corody. Spel-man. See Corodium.
being brought to church along with the
CORREI. (pl. of correus.) Lat. In corpse, when it came to be buried. 2 Bl.
the civil law. Co-stipulators; joint stipu Com. 425, 426. 3 Steph. Corn. 148. See
lators. Heinecc. El. Jar. Civ. lib. 3, tit. MS. cited in Blount.
1 7. Hallifaa: Anal. b. 2, ch. 16. See Reus.
CORSNED. [from Sax. core, a curse,

CORPUS PRO CORPORE. Lat.

CORREI CREDENDI.

Lat. In the and med, a cake or piece of bread.] In

civil and Scotch law. Joint creditors; Saxon law. The morsel of execration;
creditors in solido. Poth. Oblig. part 2, (panis conjuratus ; ofa erecrata, or judi

ch. 4, art. 3,§ 11.
cialis). A species of ordeal in use among
-CORREI DEBENDI. L. Lat. In civil the Saxons, performed by eating a piece
and Scotch law. Debtors in solido. Poth.
Obl. part 2, ch. 3, art. 8, sect. 1. Two or
more persons bound asprincipal debtors to
another. Ersk. Inst. b. 3, tit. 3, § 74.—
_Joint obligants.

12.

was considered as a proof of his guilt.

BeZl’s Diet.

CORREIE DE BATEL.
rayed for battel.

of barley bread over which the priest had
pronounced a certain imprecation. If the
accused ate it freely, he was pronounced
innocent; but if it stuck in his throat, it

L. Fr.

Ar

Crabb’s Hist. Eng. Law, 30. 1 Reeves’
Yea-rb. M. 4 Edw. III. Hist. 21. 4 Bl. Corn. 345. Spelman.
CORT, Court. L. Fr. Short; limited.

CORRELATIVE.
gether, and relativue.]

[from Lat. con, to Kelham.
Having a mutual
CORTEX.

Lat. In old English law.

or reciprocal relation. Father and son are Bark; the bark of trees. Ad busca-m,
correlative terms. Son is the correlative of meremium, cortieem vel carbonem enun
father.- Right and duty are correlative dum ; to buybrush-wood, timber, bark or
terms.
coal. Cart. de Forest. c. 14.
CORRODIUM. L. Lat. In old Eng
The outer covering of any thing, as dis
lish law. A corody. 2‘1‘nst. 630. Spel tinguished from the inner substance. The
man.
letter of an instrument, as distinguished"

CORRUMPERE. Lat. In the civil law. from the spirit.

See Qlli lltﬂtl ill liltﬂl,

To corrupt; to spoil; to make worse, (dete &c.
riorem facere). Applied to the offence of
CORTIS. ‘L. Lat. In old records. A
tampering with another’s slave. Dig. 11. court or hall. Spelman. See Curtis.
3. Brissonius.
CORTULARIUM. L. Lat. In old
CORRUPTIO. Lat. In old English records. A yard or court adjoining to a
law. Corruption; violation or deﬁlement country farm; a curtilage. Cowell.
of the person. Ftela, lib. 1, c. 34, § 4.
CORVEE. Fr. In old French and

CORRUPTION OF BLOOD. In Eng
lish criminal law. The extinguishment of
the inheritable quality of a person’s blood
in consequence of attainder for treason or

Canadian law.

An obligation, on the part

of a tenant, to perform involuntary labor
at the requirement of the lord. DunIrin’.r
Address, 42. Guyot, Inst. Feod. ch. 19.—
other felony, so that he can neither inherit The duty (incumbent on a roturier, or ig

any estate, nor transmit it to others b de

noble vassal of the king,) of performing

scent." 2 Bl. Corn. 251, 256. 1 teph.
Com. 408—411. Litt. sect. 747. The
law on this subject has been considerably
modiﬁed by the statutes 54 Geo. III. e. 145;
3 & 4 \Vill. IV. c. 106; and 4 & 5 Will. IV.
c. 23. 1 Steph. Corn. 413. In the United

manual labor on the public roads and
works of the seigneurie, during a certain

Von. I. '

-

~

number of days in each year.

Steph. Lect.

351. Corvces originated under the R0
mans, to promote the culture of unproﬁta
ble imperial domains Id. 19.

25

COS

(see)

COT

COSA JUZGADA. Span. In Spanish from the verb constare ; “ for these costages
law. A cause or matter adjudged, (res must constare (appear) to the court to be
judicata). White’s New Recap. b. 3, tit. legal costs and expenses.” 2 Inst. 288.
8, note. Id. b. 3, tit. 9, c. 1.
COSTE, Cbte. Fr. and L. Fr. A, or
COSCEZ, Coscet. A term applied in the side. De coste ,' from, or on the side;
Domesday, to an inferior class of tenants. collateral. Britt. c. 89, 119.
Supposed by Spelman, to have the same
COSTERA. L. Lat. [from Fr. costier ,
meaning with cotmannus and cotarius, Lat. costa, a side.] In old English law.
(qq-VJ
A coast; sea coast or shore; sea side;
cosn. L. Fr. A corrupt form of (litus ; regionis pars mart ﬁnitima). Spel
chose, (q. v.)
man.
Towns. Pl. 224. Per costeram
COSEN, Uozen. In old English law. maris ; by the sea-shore. Magna Charta,
To cheat. “A cosening knave.” 3 Leon. 9 Hen. III. e. 23.
171.
COSTES. L. Fr. Costs. Les castes.
COSENAGE. See Uosinage.
Keilw. 48. 1. Al costes; at the costs.
COSENING. In old English law. An Dyer, 55 b. Fr. ed.)
offence, mentioned in the old books, where
COSTS. L. Lat. custus, misaz; Lat.
any thing was done deceitfully, whether expenses litis; L. Fr. costages, costes; Sc.
belonging to contracts or not, which could coists] In practice. The expenses which
not be roperly termed by any special are incurred either in the prosecution or
name.
est’s Symbol. part 2, tit. Indict defence of an action, or in any other pro
ments, sect. 68. The same as the stellio ceeding at law, or in equity; consisting of
natus of the civil law. Cowell.
the fees of attorneys, solicitors and other
COSHERING. In old English law. A ofﬁcers of court, and such disbursements as

feudal prerogative or custom for lords to are allowed by law.*

Stat. Glocest. 6

lie and feast themselves at their tenants’ Edw. I. c. 1. 2 Inst. 288. Bearnes’ Costs,
houses. Cowell.
4. 2 Tidd’s Pr. 945, et seq.
United
COSIN,Cosyn,Cosen. L. Fr. [L. Lat. con States Digest, Costs.
sanguineus] In old English law. A col
Costs between attorney and client are those
lateral relative by blood, as a brother, sister, which are payable in every case to the at
uncle, &c. Litt. sect. 389, 660.
torney or solicitor, by his client, whether
Any relative in the ascending line, above he ultimately succeed or not. Costs between
a great grandfather, (besayle). Theloall’s party and party are those which the de
Dig. lib. 9, c. 5, 1]'28. Stat. Glocest. c. 2. feated party pays to the successful one.
Britt. c. 89. See Uosinage.
Ilolthouse. Wharton. Costs are also either
COSINAGE, Cosenage. L. Fr. [L. Lat. ﬁnal or interlocutory. See Final costs, In
consanguinitaa] In old English law and terlocutory costs.
ractice. Collateral relationship or kindred
COSTS DE INCREMENTO. L. Lat.
yblood; consanguinity. U0. Litt. 160a. In piactice. Costs of increase. See De
The name of a writ (breve dc consan Ineremento, Imrease.
guineo,) that anciently lay where a man’s
COSTS OF THE DAY. In practice.
great great andfather, (or tresag/le, as he Costs which are incurred in preparing for
was termed?or collateral relative, beyond the trial of a cause on a speciﬁed day, con
certain degrees, (to both of whom the title sisting of witnesses’ fees, and other ‘fees of
cosin was applied,) was seised of lands, &c., attendance. Archb. N. P1-ac. 281. Holt
in fee on the day of his death, and after house.
'
wards a stranger entered and abated, and
COSTUMBRE. Span. In Spanish law.
so kept out the heir. F. N. B. 221. Reg. Custom; an unwritten law established by
Orig. 226. Roscoe’s Real Act. 127. -3 usage,- during along space of time. Las
Bl. Com. 186. But see Blaekst. Law Partidas, part 1, tit. 2, l. 4.
Tracts, 24.
COSTU S. L. Lat. In old English law.
COST, (C"'o’st). L. Fr. This is. Kel Cost. Stat. Westrn. 2, c. 46.
ham. A contraction of ceo est.
COTA, Uhota. L. Lat. [Sax cote.] In
COSTAGES, Gustages. L. Fr. In old old English law. A cot or hut, (tugurium-).
English law. Costs. Stat. Westm. 1, c. Spelman. Blount.
1. Stat. Glocest. c. 1. Britt. c. 17. Yearb.
COTAGIUM, Cottagium.
L. Lat.
M. 8 Edw. III. 35. Lord Coke derives this [from cota, q. v.] In old English law. A
word from the verb wmter, and that again cottage; a small house or cot. Spelman.
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COT
Shep. Touch. 10.
Cottage.

Co. Litt. 56 b.

COU

See acres of land laid to it.

See 2 Show.

279.

COTARIUS. L. Lat. [from cota, q. v.]
COTTIDIE. Lat. An old form of
In old English law. A cottager, or cotter. Quotidic. Cottidianus for Quotidianue.
Spelman. Domesday.
COTELLUS. L. Lat.

A small cottage.
rendon, MS.

Brissonius.

In old records.

COTURE. L. Fr. An enclosure. Britt.

Consuet. Domusde Fa c. 71.

Cowell.

COUCHANT, Chochaunt.

L. Fr. [from

COTERELLUS. L. Lat. In old Eng coucher, to lie down; Lat. cubans, cubantes.]
lish law.

A eottager.

Considered by In old English law. Lying down.
Couchant et levant; lyin down and
Spelman. Co. Litt. 56 b. But Cowell rising up. Yearb. T. 7 E w. III. 50.
makes the distinction that the cotarius had M. 10 Edw. III. 54. This seems to have
Spelman and others, the same with cotarius.

a free socage tenure, and paid a stated ﬁrm been the original phrase, instead of levant
(rent,) in rovisions or money, with some et couchant, (q. v.)
occas1ona customary service; whereas the
COUNGE, Conge. L. Fr. Leave; per
cotcrellus seemed to have held in mere vil mission.
lenage, and had his person and issue and de soun

Herle pria eounge a departer

_breve, et habuit; Herle pra ed

goods disposed at the pleasure of his lord. leave to depart from his writ, and be ad
Cowell, voc. Coterellus.
COTERIA. L. Lat. In old records.
A cot, house or home-stall. Regist. Ecol.
Christi Cant. MS. Cowell.
COTLAND, Cotsethland. In old Eng
lish law. Land held by a cottager, whether
in socage or villenage. Paroch. Antiq.
Cowell.
COTMANNUS. L. Lat. In old Eng
lish law. A eotman, or cotter. Domes
day. Spelman.
COTSETUS, Cotsethus. L. Lat. Sax.
cotsete; the inhabitant of a cottage.
In
old English law. A cottager who, by
servile tenure, was bound to work for the
lord. Cowell. LL. Hen. I. c. 30. Spel
man, vocc. Cota, Cotarius. See Coscez.
COTSETHLAND. [from Sax. cote, a
cottage, set, or seth, a seat, and land.]

In

old English law. The seat of a cottage,
including any land belonging to it. Spel
man.

COTTAGE. [L. Lat. cottayium, cota
gium, qq. v.] A little dwelling-house,
without land.
Shep. Touch. 94. Co.
Lift. 56 b. 1 Crabb’s Real Prop. 68, 69,
§87. Cowell, "oc. Cotage. Properly, how
ever, a cottage seems to have always had a
small portion of land attached to it, (fundi
ascriptam portiunculam,) as appears also
from the terms cotland, cotsethland, supra.
Spelman. And now, according to good
authority, by the grant of a cottage, a cur
tilagc or garden will pass as included. 2
Ld. Rag/m. 1015. 6 Mod. 114. 4 Vin.
Abr. 582. Shep. Touch. (by Preston,) 94.
See Cottagium.
COTTAGIUM. L. Lat. In old English

law.

A cottage.

it.

Yearb. P. 2 Edw. II. 39.

COUNSAILE.

L. Fr. Advice and di

rection in law. Artie. sup. Chart. c. 11.
The counsel of a party in acause. Dyer,
47 b, (Fr. ed.)
COUNSEL. [L. Fr. conseil, conseill,
consail, cozmsaile, councel.] In practice.
An advocate; acounsellor or pleader. 3 Bl.
Com. 26. 1 Kent’s Com. 307. One who
assists his client with advice, and pleads

for him in open court. Sometimes written
in the old books, conncel and council. See
Advocate, Counsellor, Pleader.
*,,* This word has no plural, and is used
to denote either one or more counsel. It
is by some supposed to be an abbreviation
of counsellor, but rather seems to be de
rived from the Norman Fr. conseil, which
occurs as a distinct word, at an early
period, in the sense ofpleader. Assizes dc
Jerusalem, ch. ix. Id. ch. xxvii. Counsel
is not used as a title of oﬁice, like barrister
and serjeant in England, and counsellor in

the United States, but as a general profes
sional designation; and is particularly ap
plied to a client’s professional adviser or

advocate (one or more) in a particular
matter or suit, e. g. in the expressions a
party’s counsel, and the counsel in a cause ;
in which the use of the term counsellor
would in strietness be improper. To a
certain extent, however, the terms are sy

nonymous. Sec Counsellor. “ A counsel”
—-“a counsellor at law.” 6 Mod. 137.
“ The counsellor should give his counsel to
him with for] whom he is of counsel.” 5
Co. 20.
ee Of Counsel.
COUNSELER. L. Fr. To counsel; to
It must have had four advise. Yearb. T. 10 Edw. III. 23.

COU

(see)

OOU

COUNSELL. L. Fr. Advice. Per ch. 27. En count eountant ; in his count
counsell les serjants. Yearb. M. 3 Edw. III. counting. I/ilt. sect. 10. The use of this
term was anoiently conﬁned, for the most
40.
COUNSELL. 0. Eng. A court. “ Ne part, to real actions, though not exclusively.
to apere before the counsell of any lord.” Termes de la Ley. F. N. B. 16, 60. D. N.
Stat. 15 Ric. II. c 12. Stat. 16 Ric. II. c. 2. Steph. Pl. Second Appendix, Note
COUNSELLOR, COUNSELLOR AT
A part, section or division of a declara
LAW. [L. Lat. consiliarius, consiliartus tion, embracing a distinct statement of a
in lege ; L. Fr. conseillen] In practice. cause of action. A declaration now usually
A person whose occupation and oﬂice are consists of several of these counts; being
to give counsel or advice as to the manage either statements of different causes of ac
ment of suits and other legal business, to tion; or of the same cause in dilierent
conduct the trial or argument of causes in forms. Steph. Pl. 267, Appendix, Note
court, (in which sense the word is synony (56).
Gould'sId.
Pleading,
Secondch.Appendix,
vi. §2.
Note
mous with advocate) and to do any other
acts requiring a personal presence there.*
In criminal pleading. A particular charge
Counsellors are oﬁicers of the respective in an indictment. Wharton’s Prec. of In
courts in which they are licensed to prac dictments, 12, note; ch. 2.
tice; and the term itself is exclusively an
*,,"‘ Count is from the Fr. conte, a narra
official or professional title, the use of tive or tale, as it was at one time called in
which is now rare in England, although England. 3 Bl. Corn. 293. Staph. Pl.
very common in the United States. 1 Appendix, Note (56). An ancient book
Leon. 103. 1 Rep. Ch. Appendix, 23, 26. of forms was styled the name nar-rationes,
6 Mod. 137. 1 Ld. Raym. 594, 595. Sec or new talys (tales). 3 Bl. Com. 297. Nar
Counsel, Consiliarius.
ratio, the Latin word, has survived in the
COUNT, Counte, Countee, Conte. L. abbreviation narr., a common term for a
Fr. or Anglo-Norm. [Fr. comte ; L. Lat. declaration. See Narratio, Narr. The

comes] In old English law. An oﬂicer old word conte signiﬁed any allegation of
who anciently was the chief or governor fact in a cause. Steph. Pl. ub. sup. Count
(prwfeclus vel prwpositus,) of a shire in is still, in strictness, the proper term for a
England, which was hence called a. county, declaration in a real action, although its
(eomitatus) ; an earl. 1 Bl. Com. 398.
9 Co. 49. 3 Lev. 72. See Comes, Comte.
’*,,,* This term (countee being obviously
an Anglicised form of the Fr. c0rnte,) was
introduced on the Norman Conquest, as a
title not-only of oﬂice, but of honor, being
the most eminent dignity in the kingdom.
Termes de la Ley. It was after a time, how
ever, superseded by the English earl, which

constant use as apart of that pleading, has,
in a great degree, superseded the original

sense. Id. ibid. 3 Staph. Com. 659. By
the new Pleading Rules of the English
courts, the use of several counts in the
same declaration is prohibited, unless a

distinct subject matter of complaint is in
tended to be established in respect of each.

1 Oh-itt. Pl. 414.
still continues as a title of honor, although
To COUNT. [L. Fr. counter; L. Lat.
the earl has now nothing to do with the narrare.] In old pleading. To state or

government of the county, which is de
volved on the sheriff or viscount, as he was
anciently called, (vice comes, the vice count,
or earl’s deputy). 1 Bl. ,Com. 398, 116.
The term still survives in countess, an earl’s
wife, and viscount, the next dignity below an
earl. See Earl, Comes, County, Viscount.

COUNT. L. Fr. and Eng. [L. Lat. nar

ratio.] In pleading. A statement of a
pla.intiﬁ"s case in court, being the ﬁrst in
the series of the pleadings in an action ;"‘
a declaration, particularly in a real action.

relate a plaintiff ’s case, especially the de
mandant’s claim or count in a real action ;*
to declare. 2 Reeves’ Hist. Eng. Law,
265, 267. 3 Steph. Corn. 659.
To plead orally; to argue a matter in
court; to read or recite there; to recite a
count; the peculiar province of a serjcant
in the English Court of Common Pleas.
Hence the titles of countor and sesjeGnt
counter, (qq. v.) Passing a recovery at the
bar of the Common Pleas was formerly
termed counting at bar. Bootes’ Suit at
Law, 68, note.
*_,,"‘ This term is frequently applied, in
the older English reports, to one of the

2 Reeves’ Hist. Eng. Law. 265, 267. C0.
Litt. 17 a, 303 a. 3 Bl. Com. 293. Finch
calls it “a large declaration of the sub
stance of the original writ.” Law, b. 4, ceremonies performed in open court, on

(389)

COU

COU

taking the degree of serjeant at law.

Lord king’s court for any man. Stat. Westm. 1,
Raymond, describing a call of serjeants to c. 29. Le master de counter; the mystery
the bar, observes that after being sworn, or art of pleading. Britt. c. 22. Le pl’
“they came to Gray’s Inn Hall, where they counta ; the plaintiff counted. Yearb. M.
rehearsed their counts, and were coifed, and 8 Hen. VI. 26. Uountera ; shall count.
then they walked to \Vestminster, and
counted at the Common Pleas, according

Fet Assaver, § 30.

COUNTER.

‘

[L. Lat. narrator.]

A

to custom,” &c. 1 Ld. Rag/m. 604. ' So, pleader. See Countor.
on another occasion, he says of the ser
COUNTER. [L. Lat. computatorium.]

jeants, that being robed, “they were The name of two prisons formerly existin0‘
brought to the bar and counted,” 820. 2 in London, the Poultry Counter, (q. V.
Id. 769.

See T. Raym. 430, 478.

Sir and VVood-street Counter, for the use of

George Croke, describing the same cere the city, to conﬁne debtors, peace-breakers,
mony, observes of the serjeants, that “ every &c. Cowell. Whiehaw. Tomlins. Some
of them, after they came to the bar, had times called compter, (q. v.)
several writs and counts, which counts they
COUNTER AFFIDAVIT. In practice.
recited, and after their counts recited and

An aﬁidavit in opposition, or contradictory

writs read by the prothonotary, one of the to another aﬂidavit; an aﬁidavit made by
ancient serjeants imparled thereto,” &c. a party against whom a motion or applica
C'ro.Jac. 2. The same reporter, describing

Sir Edward Coke’s creation as a serjeant,
on his being made Chief Justice of the
Common Pleas, has recorded that “he
was sworn in chancery as serjeant, and af
terwards went presently into the treasury
of the Common Pleas, and there, by Pop

tion is made to a court or judge on aﬂida
vit, for the purpose of defeating such motion
or application.
Pr. 344.

1 Tidd’s Pr. 189. 1 Burr.

COUNTER BOND.
A bond of indemnity.

COUNTERFEIT.

In old practice.
2 Leon. 90.

[L. Fr. contrqfait,

ham, Chief Justice, his party robes were conterfet, from contre, against, and fait,

put on, and he forthwith, the same day,
was brought to the bar as serjeant; and
presently aﬁcer his writ read and count made,
he was created Chief Justice,” &c. Gro.

made; L. Lat. controfactum, contra, against,

and factum, made.]

That which is made

in imitation of something, but without law

ful authority, or contrary to law; and with

Jac. 125.

But the most minute descrip a view to defraud, by passing the false for
tion of this and other ceremonies attend the true.‘ W'harton’s Lcr. Anciently ap
ing the creation of serjeants, is given by plied to the forging of the great or privy

the same reporter in the introduction to seal. 4 Bl. Com. 83.
the third volume of his reports. Ora. Car.
COUNTERFEITING. See Forgery.
Introd.

See T. Jon. 42.

This character

COUNTER LETTER. In the civil law.

istic ceremony of counting is still retained in An instrument in writing, executed by the
the Court of Common Pleas, in cases where lender of money to whom property has been
serjeants are created by writ issued in term. conveyed by an absolute deed as security,

1s 0. B. (9 J. Scott,) 402. Trin. T. 1856. by which he agrees, on payment of a cer
See Scrjeant at law.

tain sum, to re-convey the same property to

COUNTE. L. Fr. In old English law. the borrower. 11 Peters’ R. 351, 354, arg.
A count or earl. Britt. fol. 1. Uonf. Wayne, J. Id. 386. Both instruments con
Chart. 25 Edw. I.
stitute, by the law of Louisiana, that kind of
A county. Britt. fol. 2.
A county court. Jlfirr. c. 1, sect. 15.
LL. Gut. Gang. 1. 3.
COUNTEE. L. Fr. An earl. Litt.
R. 61, 181, 335. See Count.

contract denominated an antichresis, (q. v.)
[(1. 388.

COUNTERMAND.
Lat. contraman
datum, from contramandare, q. v.] In prac

tice. A new or opposite direction; an
COUNTENANCE.
Lat. contenemen order made contrary to a former one, for
tum.] In old English law. Credit or es the purpose of avoiding or suspending it;
timation. Cowell. 2 Inst. 28. See Con the revocation of a thing before done, or
directed to be done. Thus, a notice of trial
Lat. narra-re.] or other intended proceeding in a cause,
In old English law. To count; to plead. and a writ issued to a sheriff, may be counter
Ne coit oye en la court le my a counter pur manded by the attorney who gave or issued
nulluy ; shall not be heard to plead in the it, by a new notice to that effect.
tencmcntum. .

COUNTER.

L. Fr.

COU

(seo)

This term was formerly applied to wills,
leases, &c. in the sense of revocation.
Termes de la Ley. 4 Co. 60, 61. Cowell.
COUNTERPART. In conveyancing.
The corresponding part of an instrument; a
duplicate orcopy. Where an instrument of
conveyance, as a lease, is executed in parts,
that is, by having several copies or dupli

COU

COUNTIE. L. Fr.
5 Edw. III. 28.

Earl.

Yearb. T.

COUNTOR, Counter, Countour. L. Fr.
and Eng. (L. Fr. contour, from counter or
eonter, to re ate, recite or state orally; L.
Lat. narrator-.] In old English practice.
An advocate or professional pleader; one
who counted for his client, that is, related
cates made and interchangeably executed, his case, recited his count, or orally pleaded
that which is executed by the grantor is his cause."‘ See To count. A term ap
usually called the original, and the rest are plied in the old books to serjeants at law,
counterparts; although where all the par who are sometimes termed serjeant counters.
ties execute every (part, this renders them 2 Inst. 214. 2 Reeves’ Hist. Eng. Law,

all originals. 2 Bl. om. 296. Shep. Touch. 284, 285. 1 Bl. Com. 24, note

Coun

tors sent serjeants sachents la ley del royal
(by Preston,) 50. See Duplicate.
The term counterpart seems derived from me, gue servent at common del people it pro
the ancient practice of executing indentures nouneier ct defendre les actions en jugement;
and chirographs, by writing them twice on counters are serjeants learned in the law
the same sheet of parchment, beginning of the realm, who serve the common peo
from a space in the middle, (where it was ple to prosecute and defend actions in
afterwards divided by cutting through) ; the court. Mirr. e. 2, sect. 5. 9 Co. pref.
parts, when thus written,l ing opposite or Stat. Mod. Lev. Fines. Uonseillers ou coun
counter to each other.
ee Chirograph, tors. Britt. c. 52. See lVarrator.
Indenture.
'
",,,* The banci narratores (counters of
COUNTERPLEA. [L. Lat. contrapZa the bench) mentioned by Matthew Paris

citum.]

In pleading.

A plea of an inci (Hist. p. 1077,) appear to have been ser

dental kind, and now of rare occurrence, jeants of the Common Pleas; serjeants

diverging from the main series of the alle having always had the exclusive privilege
gations in a cause. As where a party de of practising in that court, which was an
mands oyer, if his adversary has any matter eiently termed “the Bench.” Steph. Pl.

of fact to allege as a ground why the oyer Appendix, Note

1 Bl. Com. ub. sup.

cannot be demanded, he may plead such See Bench, Bancus, Serjeant at law, Nar;

matter, and the allegation is called a coun

rator.

terplea to the oyer. Steph. PI. 72. Coun
terpleas in the old actions were a kind of
replication, and were used particularly as an
swers to aid prayer. Termes de laLe_z/. Rey.
Plac. 118. Cro. Car. 263. See Pleading.
COUNTER-ROLL.
Fr. eontreroule,
ccmterrolle; L. Lat. contra rotulus. In old
English law and practice. A ro kc t by
an oﬁicer as a check upon another otficer’s

vince of serjeants, is shown by the fact of

That counting was the peculiar pro

its having so long survived as one of the
ceremonies observed on taking that degree.
See To count.
The word countour occurs in Chaucer's

‘description of the Frankelein :-—
A sbereve hadde he ben, and a countour.
Was no wher swiche a worthy vavasour.

Some copies, according to Selden, have co

roll.”‘ Sheriffs and eoroners were aneiently ronour in this passage instead of countour,
required to keep rolls or records of what and eoronour is preferred by the author of
was done before them. Bract. fol. 121 b, the note on 2 Bl. Com. 347, for the singular
140 b. Britt. e. 1. Le vieont eit conter reason that the office of an accountant was
rolles ove les coroners aux;/bien des appeals inconsistent with the character.
come eles enguests, &c.; the sheriff shall
COUNTRE. L. Fr.
[Lat. contra.]
have counter-rolls with the coroners, as Against; in opposition to. Countre lez
well of appeals as of inquests, &e. Stat. point: des ehartres. Conf. Chart. 25
Westm. 1, c. 10.
Edw. I.
,
COUNTEZ. L. Fr. Count, or reckon.
COUNTREFAIRE. L. Fr. To coun
In old practice. A direction formerly given terfeit. Britt. e. 4.
by the clerk of a court to the crier, after a
COUNTREROULER. L. Fr. A eon
igry was sworn, to number them ; and which troller. Britt. c. 1.
lackstone says was given, in his time, in
COUNTREVAL. L. Fr. Descending.
good English, “count these.” 4 Bl. Corn. Kelhant.
340, note
COUNTRY. [L. Lat. patria ; L. Fr.

' COU
pats]

In pleading and practice.

(391)
The in

habitants of a district from which a jury is
summoned in a cause.’k “ To make a cer
tain jury of the country,” were words of
the old writ of venire facias.
A jury, summoned, or to be summoned.

_

COU

tatus palatinus ; L. Fr. county paleis or

palais] A county in England distinguished
by peculiar privileges; and so called from
palatium, a palace,} because its owner,

whether du e or ear , had in such county
royal pgerogptives, (jura regalia,) as fully

In pleading, a defendant “ puts himselfupon as the 'ng ad in his palace. 4 Inst. 205,
the country,” (ponit se super patr1'am,) 1. e. 211, 216. There were originally three of
refers the trial of his cause to a jury. A these, Chester, Durham and Lancaster, but
“conclusion to the country” is an oﬂ'er of they are all now in the hands of the crown.
trial by jury. 3 Bl. Corn. 315. 3 Staph. Id. ibid. 1 Bl. Com. 116-119. 1 Steph.
Com. 589. Steph. Pt. 73, 78, 230, 237. Com. 120, 121. Sewell’s Law of Sherzf, 1.
COUNTY. [L. Fr. counts ; L. Lat. co 1 C'rabb’s Real Prop. 489, § 630.
mitatus] A civil division of astate or king
COUNTY SESSIONS, in England, are

dom, for political and judicial purposes, for the general quarter sessions of the peace for
merly governed in England by the earl or
count, from whom it derived its name.
Tee-mes de la Ley. 1 Bl. Com. 113, 116.
Urabb’s Hist. Eng. Law, 16. 00. Id“. 109 b.
It is the same with shire, (scyre,) which
was the corres onding term in Saxon. 1 Bl.

each county, which are held four times a
year.
Wharton’s Lear.
Warren’s Law
Studies, 367.

COUPE. L. Fr.
c. 28, 100.

Fault; blame. Britt.

Coupable; guilty.

Kelham.

L. Fr. Diet.

Com. 116.
he county court was some
COUPER. L. Fr. To cut. Coupes ;
times ancicntly termed the county. Termes cut. Dyer, 35 b, (Fr. ed.) Coupamus;
de la Ley. Min. c. 1, sect. 15. 9 Co. pref. we cut. Yearb. M. 8 Edw. III. 2. Cou
See United States Digest, County.
pastes; you cut. Id. ibid.
COURE, Courree, Courge. L. Fr. To
COUNTY CORPORATE. A city or
town, with more or less territory annexed, run. Kelkam. Courge; runs. Uourge
having the privilege to be a county of itself, la distressc; the distress runs or goes.
and not to be comprised in any other coun Britt. c. 88.
ty: such as London, York, Bristol, Nor
COURS. L. Fr. Course; practice.
wich, and other cities in England. 1 Bl. (Lat. cursus.) Geo est un common cours
Com. 120.

COUNTY COURT. [L. Lat. curia comi
tatﬁs, or comitatus ; L. Fr. counts. A court
of high antiquity in England, inci ent to the
jurisdiction of the sheriff. 2 Bl. Com. 35.
3 Steph. Com. 395. 4 Co. 33. 1 Reeves’
Hist. Eng. Law, 7. It is not a court of re
cord, but may hold pleas of debt or dam
ages, under the value of forty shillings.
3 Bl. Com. 35. The freeholders of the
county (anciently termed the suitors of the
court) are the real judges in this court, and
the sheriff is the ministerial oﬁicer. Id. 36.
1 Reeves’ Hist. 7. This was formerly a
court of great dignity and s lendor, but is
now fallen to an inferior ran ; and even as
an ordinary court, the resort to it, owing

quand, &c. Yearb. H. 8 Hen. VI. 21.
COURT. L. Fr.-and Eng. L. Lat.
curia, curtis, placitum, judicium. A tri
bunal established for the public administra

tion of justice, (forum judiciale vel juri
dicum); and composed of one or more
judges, who sit for that purpose at certain

ﬁxed times and places, attended by proper
oﬂicers." Spelman,voc. Curia. See infra.
A place where justice is judicially ad
ministered. Co. Litt. 58. 3 Bl. Com. 23.
—The lace or tribunal wherein judges ex

ercise t eir power.’* Hale’s Anal. sect. xi.
—The place where judges are set to do
justice." Finch's Law, b. 4, ch. 1.
The persons of the judges so sitting for

the administration of justice.‘ Finch’s
probably to the introduction of courts of Law, ab. sup.
"‘,,,’* The deﬁnition of Lord Coke, which
request, is not very frequent.'* 3 Steph.
Com. 396. . See Com. Dig. County courts, makes a court to be merely a place of jus
B. 3. Baa. Abr. County court.
In the United States, county courts are
courts of record of inferior jurisdiction, and
held by judges expressly appointed or

chosen for the purpose.

tice, though suﬂiciently expressive of the

original meaning of the term, (see infra,)
fails obviously to convey its full modern
signiﬁcation.

A place of meeting, indeed,

Encyc. Americ. is of the essence of a court, but persons
also enter largely into its composition.
See United States Diyest, Courts.
COUNTY PALATINE. [L. Lat. comi Accordingly, it is well observed by Sir

COU
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VVilliam Blackstone, that in every court

Com. 421, 422.

COU
3Bl.

Com. 57.

See

there must be at least three constituent Assize, Nisi Prius, Justices of assize.
COURT OF ATTACHMENTS. See
parts, the actor, reus, and juclex; the actor,
or plaintiff, who complains of an injury Attachments.
COURT BARON.
Lat. curia baro
done; the reus, or defendant, who is called
upon to make satisfaction for it; and the m's.] An inferior court of civil jurisdic
judex, or judicial power, which is to ex tion in England, attached to a manor, be
amine the truth of the fact, to determine ing an inseparable incident thereto, and
the law arising upon that fact, and if any holden by the steward within the manor.
injury appears to have been done, to ascer 3 Bl. Com. 33. 1 Reeves’ Hist. Eng. Law,
tain and by its oﬂicers to apply the re 7. 9 00. ref. See Manor. It is of two
medy. 3 Bl. Com. 25. A court may be natures; t e court baron proper, and cus
more particularly described as an organized tomary court. The former is a court of
body with deﬁned powers, meeting at cer common law, not of record, and is held
tain times and places for the hearing and before the freeholders who owe suit and
decision of causes and other matters brought service to the manor, such suitors being
before it, and aided in this its proper busi the judges of the court, the steward act
ness, by its proper ofﬁcers, viz. attorneys ing rather as registrar. 3 Bl. Com. 33.
and counsel, to present and manage, the 3 Staph. Corn. 393. 1 Crabb’s Real Prop.
business, clerks to record and attest its acts 490, 491, § 631. The most important
and decisions, and ministerial oﬂicers to business of this court formerly was to de
execute its commands, and secure due termine, by writ of right, all controversies

order in its proeeedings.*

See Slcene de relating to the right of lands within the

manor; and it may still hold plea of any
Verb. Sigmf. voc. Uuna.
The term court is obviously of Norman personal actions of debt, trespass on the
origin, being borrowed without change case, or the like, where the debt or dama
from the French of the middle ages. Spel ges do not amount to forty shillings. 3
man, voc. Curio. Le haute court; the Bl. Com. 33. 1 Urablfs Real Prop. 491
high or supreme court. Assises ale Jerusa -493, §§ 631—634. a Steph. Com. 393.
lem, c. ix. It seems to be derived from This court, however, is now fallen into
the L. Latin curtis of an earlier period, almost entire disuse. Id. 394.

which, like curia, (the ordinary Latin form

The customary court is that which ap

of the word,) denoted primarily the hall
or palace of a sovereign or lord; and de
rivatively, (as that was the usual place of
administerin justice,) a court, in the mod
ern sense.
ee Curia, Curtis.

pertains entirely to the copyholders, in
which their estates are transferred by sur
render and admittance, and other matters

COURT.
assembly.

[Lat curia.]

transacted relative to these tenures only.
3 Bl. Com. 33.

Co. I/itt. 58 a.

The

A legislative steward is the judge of this court, the

Parliament is called in the suitors acting merely as his assistants.

The

old books a court of the king, nobility and copyholders attending to their fealty at this
commons assembled. Finch’s Law, b. 4, court are called the homage. 1 Crabb’s
Real Prop. 494, § 635. See Homage.
ch.1, p. 233. Fleta, lib. 2, c. 2.
The term has been applied in the same
The court baron is supposed by some to
sense to legislative bodies in the United be so called, as being the court of the ba
rons, (curia baronum,) or freeholders;
States, as in Massachusetts.
COURT OF ADMIRALTY. See Ad baron having formerly had the sense of
freeholder or freeman. Co. Litt. 58 a. 8
miraltg/.
COURT OF ARCHES. See Arches.
Bl. Com. 33. Fleta expressly calls it by
COURTS OF ASSIZE AND NISI that name. Lib. 2, c. 53. Id. c. 65, § 9.
PRIUS. Courts in England, composed of But the more obvious ex lanation seems
two or more commissioners, called judges to be that it is the court 0 the baron (cu
of assize, (or of assize and nisi prius,) who ria baronis,) or lord of the manor, manors
are twice 1n every year sent by the queen’s being formerly called baronies, and their
special commission, on circuits all round lords barons. 4 Inst. 268. 2 Bl. Com.
the kingdom, to try, by a jury of the re 90. Cowell. The expression curia domi
spective counties, the truth of such mat norum, used by Fleta, seems to indicate
ters of fact as are then under dispute in this. Lib. 2, c. 53, § 4.
the courts of Westminster Hall: 3 Steph.
The old manors in the province of New

(sea)

\ COU

COU

York had their courts baron and courts tion, held before the chancellor of the
leet. See Charters in Bolton’s Hist. of duchy or his deputy, concerning all mat
Westchester.
ters of equity relating to lands holden of
COURT OF CHANCERY. See Chan the king in right of the duchy of Lancas
cery.
ter. 3 Bl. Com. 78. 3 Steph. Corn. 446.
COURT OF CHIVALRY. A court
formerly held before the lord high consta

COURTS ECCLESIASTICAL.

See

Ecclesiastical courts.

ble and earl marshal of England jointly,

COURT .OF EQUITY.

See Equity,

and afterwards before the latter only, Chancery.
having cognizance of contracts and other
COURT OF EXCHEQUER. See Eat
matters touching deeds of arms and war, chequer.
as well out of the realm as within it. 4
COURT HAND. In old English prac
Inst. 123. 3 Bl. Com. 68, 103, 105. It tice. The peculiar hand in which the re
has grown out of use. Id. ibid. 4 Steph. cords of courts were written from the ear
Com. 329.
liest eriod down to the reign of Geo a

COURTS CHRISTIAN.
riw christz'anitatis.]

[L. Lat. cu

II.

ts characteristics were great strengt ,

The

ecclesiastical compactness, and undeviating uniforrmty;
courts in England are often so called, as and its use undoubtedly gave to the ancient
distinguished from the civil courts. 1 Bl. record its acknowledged superiority over
Com. es. 3 Id. 64. 3 Steph. Com. 430. the modern, in the important quality of
2 Inst. 488. (Jewell. See Ecclesiastical durability. Sir James Burrow, speaking
courts.
of the statute 4 Geo. II. c. 26, thus forcibly
COURTS OF CONSCIENCE. See contrasts this style of writing with that by
Conscience.
which it was superseded: “A statute now

COURT OF COMMON PLEAS.

See took place for converting them [leommon
law p eadings] from a ﬁxed dead anguage
COURT OF COMMISSIONERS OF to a ﬂuctuating living one ; and for alterin

Common Pleas.
SEWERS.

See Commissioners of sewers. the strong, solid, compact hand, (calculate

COURT OF DELEGATES. The great to last for ages,) wherein they were used
court of appeal in England in all ecclesias to be written, into a species of handwriting
tical causcs, consisting of delegates (judices so weak, ﬂimsy and diifuse, that many a
delegati,) appointed by the kings commis modern record will hardly outlive its
sion, under his great seal, and issuing out writer, and few perhaps will survive much
of chancery, to re resent his royal person, above a century.” 1 Burr. pref. iv. Sir
and hearall appeal; to him made by virtue
of the statute 25 Henry VIII. c. 19. 3 Bl.
Com. 66. The judicial committee of the
privy council is now substituted for this
court. Stat. 2 & 3 Will. IV. c. 92 ; 3 &
4 Will. IV. c. 41, s. 3; 6 & 7 Vict. c. 38.
3 Steph. Com. 432, 434.

VVilliam Blackstone mentions another dis
advantage attending the disuse of the old
hand, “ whereby the reading of any record
that is ﬁfty years old is now become the

object of science, and calls for the help of
an antiquarian.” 3 Bl. Com. 323.

The writing of this hand, with its pecu
COURT FOR DIVORCE AND MA liar abbreviations and contractions, consti
TRIMONIAL CAUSES. The name of a tuted, while it was in use, an art of no little
new court established in England by statute importance, being an indispensable part of
20 & 21 Vict. c. 85, (Aug. 28, 11357,) and the profession of clerkship, as it was called.
to which has been transferred all the juris Two sizes of it were employed, a large and
diction of the ecclesiastical courts in re a small hand; the former, called greatcourt
spect of divorces a mensa et thoro, suits of hand, being used for initial words or
nullity of marriage, suits for restitution of clauses, the placita of records, &e. Towns.
conjugal rights, and in all causes and mat Pl. pasaim. Instr. Clenpassim. See Re
ters matrimonial. § 6. The judges of cord.
COURT OF HUSTINGS. The county
this court are the Lord Chancellor, the
judges of the courts of Queen’s Bench, court of London, held before the mayor,
Common Pleas and Exchequer, and the recorder and sheriff, but of which the re
judge of the Court of Probate, (q. v.) who corder is, in effect, the sole judge. No
actions can be brought in this court that
is called jud e ordinary.
9.

COURT F THE DU HY OF LAN are merely ersonal. 3 Staph. Corn. 449,
ee Hastings.
CASTER. A court of special jurisdic note (1).
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COURT OF JUSTICIARY. In Scotch or has the toll of the market, is the judge.
law. The supreme criminal tribunal of 6 Co. 12. 9 Id. pref. Its jurisdiction ex
tends to administer justice for all commer
Scotland. 2 Alison’s Crirn. Pract. 1.
COURT OF KING’S BENCH. See cial injuries done in that very fair or mar
ket, and not in any preceding one; so
King’s Bench.
COURT LEET. L. Lat. curia Zeta , that the injury must be done, complained
the court of the leet.
A court of record of, heard and determined within the com
inEngland, held once or twice in every pass of one and the same day, unless the
year within a particular hundred, lordship, fair continues longer. It has cognizance
or manor, before the steward of the leet,

of all matters of contract that can possibly

for the preservation of the peace, and the
unishment of all trivial misdemeanors.
ts original intent was to view the frank
pledges, that is, the freemen of the liberty
who anciently Were all mutually pledges
for the good behavior of each other; and
hence it was called, by the An lo-Normans,

arise within the precincts of that fair or
market, and from it a writ of error lies, in

the view of frank pledge, visas franci
plegii).
Leta.

4 Bl. Corn. 273.
4 Inst. 261.

Spelman, voc.

Mirr. c. 1, § 10.

2

Hawk. P. C’. 72. 1 C'rabb’s Real Prop.
495, § 637, et seq. Tomlins. It has,

however, latterly fallen into almost total

the nature of an appeal to the courts at
Westminster. 3 Bl. Com. 32, 33. It is
the lowest, and at the same time the most
expeditious court of justice known to the
law of England, but has fallen into disuse,
and is now'in a manner forgotten. Id.
ibid. 3 Steph. Com. 438. These courts
do not seem to have been exclusively ecu
liar to fairs and markets, as they mig t be
held by custom in cities, boroughs, and
vills, for the collection of debts, &c. Cro.

desuet1_1de,its business having, for the most Jae. 313. Uro. Car. 46. 2 Salk. 604.
"’,,,’* The derivation of the word piedpou
sessions. 4 Steph. Com. 340. See Leet, dre, (from Fr. pied, a foot, and poudre, dust,)
Frank pledge, View of frank pledge.
seems obvious enough, though, as to the
COURT OF MARSHALSEA. See reason of its application to this kind of
Marshalsem
court, there are different opinions. By
COURT MARTIAL. A court held in some it is supposed to have been so called
the military and naval service, for the trial from the dusty feet of the suitors, the court
and punishment of offences “against the being most usually held in summer. Cowell.

part, gradually devolved upon the quarter

regulations of the service."‘

1 Bl. Com. Blount.

415. C'rabb’s Hist. Eng. Law, 553. The
court of the constable and marshal was the
earliest military or martial court in England,
but courts martial, in their present form,
do not appear to have been introduced be

fore the reign of Jame_s II.

By others, from the expedition of

its proceedings, justice bein done as
speedily as dust can fall from t e foot. 4
Inst. 272. Others have supposed it to

mean the court of petty chapmen, (from 0.
Fr. pied puldreaux, Lat. pede pulverosus, a

Id. ibid. pedlar, or travelling merchant,) who usually

Hale’s Hist. Com. Law, ch. 2.

resorted to fairs or markets.

3 Bl. Com.

COURT OF PECULIARS. A spiritu 32. Barrington on the Statutes, 337,
al court in England, being a branch of, and [423.] Skene de Verb. Signif. voc. Pede
annexed to the Court of Arches. '=.-It has a pulverosus. This last supposition seems
jurisdiction over all those arishes dispersed conﬁrmed by Bracton’s use of the term
through the province of anterbury, in the pepoudroue to denote that kind of speedy
midst of other dioceses, which are exempt justice which persons of this description
from the ordinary’s jurisdiction, and subject
to the metropolitan only. All ecclesiastical
causes arising within these peculiar or ex
empt jurisdictions, are originally cognizable
by this court, from which an appeal lies to
the Court of Arches. 3 Steph. Corn. 431.
4 Reeves’ Hist. Eng. Law, 104.

were entitled to; (quibus ezhibiturjustitia

pepoudrous).

Bract. fol. 334.

Blount

considers this to have been the same with
that kind of court called, among the Saxons,

ceaping gemot. See Piedpoudre, Farand
man, Pede pulverosus.
COURT OF POLICIES OF ASSU
COURT OF PIEDPOUDRE, PIE RANCE. A court established by statute
POWDERS, or PYPOVVDERS. [L. Lat. 43 Eliz. c. 12, to determine in a summary
curia pedis pulverizati] A court of record way all causes between merchants, concern

in England, incident to every fair and mar ing policies of insurance.
ket, of which the steward of him who owns Eng. Law, 503.

C'rabb's Hist.

COU
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COURT OF PROBATE. The name of all actions against the king’s peace within
a new court established in England, by the bounds of. the household for twelve
statute 20 6: 21 Vict. c. 77,8, 4, (Aug. 25, miles, which circuit was called the verge.
1857); and to which the testamentary ju Crabb’s Hist. Eng. Law, 185. It had also
risdiction of ecclesiastical and-other courts jurisdiction of actions of debt and covenant,
has been transferred.
where both the parties were of the house

COURT OF QUEEN’S BENCH.

See

Queen’s Bench.

COURT OF RECORD. A court where
the acts and judicial proceedings are en

rolled in parchment [or paper] for a per
petual memorial and testimony ; and which
has power to ﬁne and imprison for con
tempt of its authority.* 3 Steph. Com.

hold.

2 Reeves’ Hist. Eng. Law, 235, 247.

This court had the same origin with the
King’s Bench, being like it an emanation
from the curia regis, and obliged to attend
the king ubicunque fuerit in Anglia.
C'rabb’s Hist. 415. The steward was the
judge of this court, and the marshal the
ministerial oﬂicer."r Id. 185. 2 Reeves’

383. 3 Bl. Com. 24. 1 Wooddes. Lect. Hist. 235, 247, 249, 420.
59, 60. Called in law French, court quc
COURT OF WARDS AND LIVE
pm-te record; a court which bears record. _RIES. A court of record, established in
Britt. c. 68. See Record.
England in the reign of Henry VIII. For
Courts not ofrecord are those of inferior the survey and management of the valua
dignity, which have no power to ﬁne or ble fruits of tenure,.a court of record was
imprison, and in which the proceedings are created by stat. 32 Hen. VIII. c. 46, called
not enrolled or recorded. 3 Steph. Com. the court of the King’: Wards. To this

was annexed, by stat. 33 Hen. VIII. c. 22,
COURT OF REGARDS. One of the the court of Liveries ; so that it _then be
forest courts, held every third year for the came the court of Wards and Liveries. 4

384.

lawing or expeditation of dogs. 3 Bl. Reeves’ Hist. Eng. Law, 258. This court
Com. 72. Crabb’s Hist. Eng. Law, 155. was not only for the management of wards,
properly so called, but also of idiots and
See Erpedilation.
COURT OF REQUESTS. A court, natural fools in the king’s custod , and for
not of record, constituted by act of parlia licenses to be granted to the king s widows
ment in the city of London, and other to marry, and ﬁnes to be made for marry
towns, for the recovery of small debts. The ing without his license. Id. 259. It was
ordinary constitution of these courts, which abolished by statute 12 Car. II. c. 24.
are generally for causes of debt to the (J1-abb’s Hist. Eng. Law, 468. Blount,
amount of 400. only, but often to the amount voc. Wards and Liveries.
of 5l., is to examine in a summary way,
COURT LANDS. [L. Lat. curtiles
and without jury, by the oath of the par terraa] In English law. Demains, or
ties or other witnesses, and make such order lands kept in demcsne, i. e. in the lord’s
therein as is consonant to equity and good own hands, to serve his family. A term
conscience. 3 Steph. Com. 451, and stat derived from the feudal law in which terrw
utes there cited. 3 Bl. Com. 81, 82.
curtiles, or intra curtem, signiﬁed lands
COURT OF STAR CHAMBER.
. appropriate to the court curtis,) or house
Lat. curia camerce stellatca] A court of of the lord. Spelman, euds, c. 5. The
very ancient original in England, but new same with what was called by the Saxons
modelled by statutes 3 Hen. VII. c. 1, and inland, being that which lay most convenient
21 Hen. VIII. c. 20; having jurisdiction for the lord’s mansion house, and therefore
over riots, perjuries, misbehaviour of she kept by the lords in their own hands, for
riffs, and other notorious misdemeanours, the sup ort of their family and for hospi
e Normans called these lands
which were tried without the intervention tality.
of a jury. After havin greatly abused terrw dorninicales, the demains, or lord’s
its powers, it was abolis ed by statute 16 lands. Cowell, vocc. Court lands, Curtiles Car. I. c. 10. 4 Bl. Com. 266, 267. terrw. See Court, Curtis, Dcmesne.
COUSIN.
Fr. cosin ; L. Lat. consan
Lamb. Archaion. 158. 4 Reeves’ Hist.
guineu8.] A 'nsman or blood relation.
Eng. Law, 146. See Star Chamber.

COURT-OF THE STEWARD AND
MARSHAL A high court, formerly held
in England by the steward and marshal of
the king's household, having jurisdiction of

Applied in the old books to a brother, sis
ter, or uncle.

Litt. sect. 108, 123, 389.

Co. Litt. 80 b, 81 b. Cousin and heir
(abbreviated cous. at her.) is an expression

(see)
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of frequent occurrence. Dyer, 79 a. Hub
back’s Evid. of Success. 586. In Devon
shire, the word is still used to signify a
nephew. 1 Veseg, Jr. 73. Hubback, 427,
note.

GOV

possession; and by ‘a lessee that he will
pay the rent, keep the premises in repair,
&e. Id. ibid. 2 Hilliard’: Real Prop.
372, et seq.
COVENANT IN LAW, or Implied co
venant. A covenant implied by law from
certain words in a deed which do not ex
ress it. 1 Archb.1Va'si Prius, 350. Thus,
rom the words concessi (have granted) or

COUSINAGE. See Uoeinage.
COUST. L. Fr. Cost; charge. Kel
hunt
COUSTOUMIER, Coustumier, Coutu
mier. Fr. A collection of customs, usages demisi (have demised) in a lease, a covenant
and forms of proceeding in the old law of for quiet enjoyment may be im lied. Spen
France. The most celebrated of these were cer’: case, 5 Co. 16. Shep. ouch. 160.
the Coutumier of France, called the Grand Terms de la Leg. 1 Man. & G1’. 195. 1
Coutumier, and the Uoutumier de lVorman Steph. Com. 455, note
So, from the
die, or Grand Coustumier de Normandie. word grant in an assignment, the like
C2-abb’s Hist. Eng. Law, 69. Butler’s covenant may be implied. Garth. 98. 9
Note, 7 7, lib. 3, Co. Litt. Butler-’s Hor. Ad. zf; El. 532. In New-York, no cove
Jur. 89—92. See Grand Coustumier.
nant can be implied in any conveyance of real

COUSTUM, Coutum.

L. Fr.

[from

estate, whether such conveyance contain

1 special covenants or not. 1 Rev. St. [738,]
731, § 140. And see 2 Hilliard’s Real
COUTHUTLAUGH. Sax. [from couth, Prop. 365-—-367.
knowing, and utlaugh, an outlaw.] In
COVENANT IN DEED, called also 00
Saxon and early English law. A person venant in fact, (Fr. covenant enfail), and co
who willingly and knowingly received an venant expressed. A covenant expressed in
outlaw, and cherished or concealed hi.m; words, or inserted in a deed in s eciﬁc
for which olfence he was anciently subject terms."‘ Termee de la Leg. Shep. ouch.
to the same punishment as the outlaw him 160. There is no set form of words neces
self. Bract. fol. 128 b. Spelman.
sary to constitute a covenant; the usual
COUVREFEU. L. Fr. Curfew. Kel form is, that the covenantor, “ for himself,
ham. Sec Curfew.
. his heirs, executors and administrators, co
COVENABLE. L. Fr. and Eng. [Lat. venants, promises and agrees to and with
rationabilie] Convenient; becoming; fit [the covenantee, his heirs, executors, ad
or suitable. Stat. Westm. 1, pr Stat. 4 ministrators an assigns, that,” &c. 1
Hen. VIII. 0. 12. Also written convenable. Archb. Nisi P1-ius, 250. United States
Stat..27 Edw. III. at. 2, c. 17. Uowell.
Digest, Covenant. The formal word “co
COVENANT. [from L. Fr. convenant, venant” itself is not absolutely essential for
coast, price, charge]
Bl. Com. 314, note.

Toll or tribute.

from convenir, to agree; L. Lat. conventio.] this purpose.
In conveyancing. The agreement or con
sent of two or more by deed in writing,
sealed and delivered, whereby either or one
of the parties promises to the other that
something is done, or shall be done. Shep.
Touch. 160. Termes de la Leg. Plowd.

Bouvier, voc. Covenant, pl.

10, and cases there cited.

Hillier-d"s Real

Prop. 364.

COVENANT INHERENT.

A cove

nant which is conversant about the land,
and knit to the estate in the land; as that
the thing demised shall be quietly enjoyed,
2 Steph. Com. shall be kept in reparations, shall not be

308.—A promise by deed.
108.—A species of express contract con aliened, &c. Shep. Touch. (by Preston,)
tained in a deed, to do a direct act, or to 161.

COVENANT COLLATERAL. A co
3 Bl. Com. 155.
This term is not usually employed as venant which is conversant about some col
descriptive of any particular kind of deed, lateral thing that doth nothing at all, or not

omit one.

but is applied to those clauses of agree so immediately concern the t ing granted;
ment contained in any instrument under as to pay a sum of money in gross, &c.
seal, as a deed, lease, &c., whereby either Shep. Touch. 161.
party stipulates for the truth of certain facts,
COVENANT REAL. A covenant in a
orbinds himself to perform or give some deed binding the heirs of themovenantor,
thmg to the other.'* 2 Bl. C’om. 304. As and passing to assignees, or to the ur

a covenant by a grantor that he has a right chaser.
to convey, that the grantee shall have quiet 471, 472.

2 Bl. Com. 304.

4 Kent’:

om.

A covenant which runs in the
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realty so with the land, that he that hath
the one, hath or is subject to the other.
Shep. Touch. 161. It is thus distinguished
from a personal covenant, which affects only
the covenantor, and the assets in the hands
of his representatives after his death. 4
Kent’s C'om.470. The covenants in adeed

GOV

Use, Seisin to a use. This conveyance has
the same force and effect as a common deed

of bargain and sale; but the great distinc
tion between them is, that the former can

only be made use of among near domestic

relations, for it must be founded on the
consideration of blood or marriage. 4
that the grantor is lawfully seised, and has Kent’: Com. 492, 493. It is said to be no

good right to convey, and that the land is longer in use in England. 1 Steph. Com.
ee from incumbrance, are personal co 491,492. Id. 333. But it isnot unknown
venants, not running with the land; the
covenant for quiet enjoyment, and the co
venant of warranty, are in the nature of
real covenants. 4 Id. 471. But see Id.
472, and notes. 1 Sumner’: R. 263.
In the old books, a covenant real is also

in practice in this country. 16 Johns. R.
515. 3 New-Hamp. R. 239. See 2 Hit
Ziard’s Real Prop. 312, et seq.
COVENANT. In ractice. The name

of a writ, or action ( . Lat. breve de con

ventione,) that anciently lay for non- er
deﬁned to be a covenant by which a man formance of any covenant in writin .
eg.
binds himself to pass a thing real, as Orig. 165-167. F. N.B. 145. It might
lands or tenements. Termes de la Leg. be brought for the recovery of land, or any
8 Bl. Com. 156.
thing issuing out of lands, or of moveables.
COVENANT RUNNING WITH Crabb’s Hist. Eng. Law, 214, 290. Ac
LAND. A covenant which goes with the cording to Mr. Reeves, it was ﬁrst given by
land, [conveyed by the deed in which it is the statute of Wales, (statutum Walliw,)
expressed,] as being annexed to the estate, and he says that no forms of it are men

and which cannot be separated from the tioned by Bracton or Fleta.

2 Reeves’

land, and transferred without it. 4 Kent’s Hist. Eng. Law, 262. Such a writ, how
Com. 47 2, note.--A covenant is said to run ever, is clearly mentioned by Bracton in
with the land, when not only the original more than one passage. Si quis a con
parties [to the deed of conveyance] or their ventione recedat, euccurritur alteri parti per
representatives, but each successive owner

actionem de conventione; if any one with

of the land, will be entitled to its beneﬁt, draw from [refuse to perform] his covenant,
or be liable, (as the case may be,) to its ob the other party has a remedy by an action
ligation.
Burton’s Real
1 Stqoh.
Prop.
Com.157.
455, Or,
and in
note
other of covenant. Bract. fol. 34. Per breve dc
conventione. Id. fol. 220. Crabl/s Hist.
words, it is so called when either the Eng. Law, 214, 290.

3 Bl. Corn. 156.

COVENANT. In practice. The name
liability to perform it, or the right to take
advantage of it, passes to the assignee of of one of the modern forms of actions ea:
the land. 1 Smith's Leading Cases, 27, contractu, which lies for the recovery of
note.
Spencer-’s case, 5 Co. 16 a. 4 damages for breach of a covenant, or con
Kent’s Com. 470—-473. See 17 Wendelfs tract under seal. 1 Archb. Nisi Prius,
R. 136. United States Digest, Covenant. 250. Browne on Actions, 352. 1 Chitt.
A covenant to pay rent, to produce title Pl. 115.
'
deeds, or for renewal, are covenants which
COVENANTOR. The party who makes
run with the land. All covenants concern a covenant. Shep. Touch. 160.
COVENANTEE. The party to whom
ing title run with the land, with the ex
ception of those that are broken before the a covenant is made. Shep. Touch. 160.
COVENANTS DEPENDENT and IN
land passes. 4 Kent’s Com. 473.
COVENANT TO STAND SEISED TO DEPENDENT. 'See Dependent covenants,
USES. A species of conveyance by which Indepcndent covenants.
COVENT. Used in the old books for
a man seised of lands covenants, in con
sideration of blood or marriage, that he convent. Litt. sect~ 133. C0. Litt. 94 a, b.
will stand seised to the use of his child, Dyer, 73, (Fr. ed.) Cowcll. The omission
wife, or kinsman, for life, in tail or in fee. of the letter n after the vowel 0, was a very
2 Chitty’s Bl. Com. 338, and notes. On common mode of contraction both in Latin
executing this conveyance, the other party and French; as coventus for conventus ,' co
becomes seised of the use of the land, and venable for convenable. Hence the English
the statute of uses immediately operates, word covenant for the Fr. convenant. See
and annexes the possession to the use. See Contraction.
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COVENTRY ACT. The En lish stat
CRANAGE.
Lat. cranagium.] In
ute 22 & 23 Car. II. c. 1, enacte for the English law. A hberty to use a crane for
punishment of the offence of cutting off or drawing up wares or goods out of any ves
disabling a limb or member, with intent to sel at any creek or wharf, and to make
maim or disﬁgure. It was so called from proﬁt of it. Termes de la Leg. Hale dc
being occasioned by an assault on Sir John Jar. Mar. pars 2, c. 6. Cowell.
The money taken for such work. Id.
Coventry in the street. 4 Bl. Com. 207.
CRAPPA. L. Lat. In old English
C'rabb’s Hist. Eng. Law, 528. This, with
other statutes on the same subject, is now law. A crop. Fleta, lib. 2, c. 82, §2.
repealed by 7 & 8 Geo. IV. c. 27, and 9 Geo. See Croppa.
IV. c. 31, which latter act is itself repealed,
CRASPICE. See Crassus.
CRASSUS, Urassa. Lat. [Fr. grosse.
as far as its provisions relate to this subject,
by 7 Will. IV. and 1 Vict. c. 85. 4 Steph. Large; gross. Crassus piscis ; (eraspiee ,'
large ﬁsh. Bract. fol. 55 b. Called in an
Corn. 126, note.
COVERT. Fr. and En . [Fr. couvert, other place, grossus piscis ; sieut balczna,
from couvrir, to cover‘, L. at. co-opertua] sturgio et alii pieces regales; (the whale,
Covered; protected; sheltered. A pound sturgeon and other royal ﬁsh). Id. fol. 14,
covert is onethat is close or covered over, 120. These were called royal ﬁsh, as be
as distinguished from pound overt, which is longing to the king, when either thrown
open overhead. U0. Litt. 47 b. 3 Bl. Com. ashore, or caught near the coast. 1 Bl.
12. A thicket or other_shelter (latibulum) Corn. 290.
Gross; excessive; extreme. Crassa igno
for wild animals in a forest, is called a co
vert‘,‘§co-opertum, q. v.) Spelman. 16 M. rantia; gross ignorance. Fleta, lib. 5, c.
eh . 569. A fcme covert is so called, as 22, § 18. Lord Ellenborough, 8 East, 348.
being under the win , protection or cover Crassa negligentia ; gross negligence. 4
of her husband. 1 l. Com. 442. Covert Bell’s Appeal Cases, 57, 58. Called by
d’un A. ; covert of one A. Yearb. H. 5 Lord Brougham, “ crass negligence.” Id.
Edw. III. 37. See Feme covert, Overt. 58.
.
CRASTINUM. Lat. [from eras, to
In the old colony laws of New Plymouth,
' children are said to be “ under the covert”

of their parents. Laws of Col. N. Ply
mouth, Nov. 15, 1636.

morrow.] The morrow; the day after. See
Crastino.

CRASTINO. L. Lat. In old English
COVERT BARON, or COVERT DE practice. On the morrow. A title formerly

BARON. L. Fr. [L. Lat. viro co-operta.]
- Under the protection of a husband; mar
ried. 1 Bl. Com. 442. La feme que est
covert dc baron; the woman which is co
vert of a husband. Litt. sect. 670. See
Baron, Baron &' Feme.
COVERTURE. [from covert, q. v.] A

given to the return days of writs, days in
bank, or appearance days in the courts at
VVestminster. 3 Bl. Com. 277. 2 Recves'
Hist. Eng. Law, 56, 57.

Crastino animarum ,' (on the morrow of
All Souls ;) one of the return days in Mi
chaelmas Term, and the ﬁrst day of the
covering; a state of being covered or pro term. Crastino puriﬁcationis beatae Maria
tected; or, according to Lord Coke, a state virginis ; (on the morrow of the puriﬁcation
of subjection or dependence. Co. Litt. of the blessed virgin Mary ;) one of the re
112 a. The condition of a woman during turn days in Hilary term. Crastino ascen
marriage is so called. 1 Bl. Com. 442. cionis Domini; (on the morrow of the As
2 Steph. Corn. 298. Cowell.
cension ;) one of the return days in Easter
COVIN. [L. Lat. c0vina.] A secret as term. Crastino sanctre Trinitatis ; (on the
sent or agreement determined in the hearts morrow of the holy Trinity ;) one of the re
of two or more, to the prejudice of another. turn days in Trinity term; and the ﬁrst day
Mountague, C. J. Plowd. 54. Termes de la of the term. 2 Reeves’ Hist. ub. sup. 1
Leg. Co. Litt. 357 b. Finch’s Law, b. 1, Tidd’s Praet. 106. See Fleta, lib. 2,
c. 3, num. 64.

c. 35.

COVINOUS. Deceitful; fraudulent.
CRAIERA. L. Lat. In old records.
A vessel of lading or burden; a hoy or
smack. Pat. 2 Ric. II. Cowell. See
Crayer.

CRAVEN, Uravent, Uravant. from Sax.
craﬁan, to crave, beg or implore.
In old
English law. A word of obloquy and dis
grace, in the ancient trial by battel, on the
uttering of which by either champion, he
was considered as yielding the victory to

CRAIRE.

See Creier.
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his opponent, and was condemned, as a a witness after his evidence is given. This
recreant, amittere liberam legem, [to lose his
frank-law,] that is, to become infamous, and
not to be accounted a free and lawful man,
(liber ct legalis homo,) being supposed by
the court to be proved forsworn, and there
fore never to be put on a jury or admitted
as a witness in any cause. 3 Bl. Com. 340.
4 Id. 348. 4 Steph. Com. 415. Called
yer-bum recreantisre, the word of recreancy.
Fleta, lib. 1, c. 38, § 18. The word is still
popularly used in the same dishonorable
sense. See Battel, Champion, Recreant.
CRAYER. In' old En lish law. A
kind of small sea-vessel or s ip. Stat. 14
Car. II. c. 27. Cowell.
CREAMUS. Lat. [from creare, to cre

ate.]

We create.

One of the words by

which a corporation in England was formerly
created by the king. 1 Bl. Corn. 473.
CREANCE. L. Fr. [from creier, to
believe.] Belief; persuasion; trust; cre
dit; faith. L. Fr. Dict.
CREANCER, Creansor, Ureaunsour. L.
Fr. [from creance, q. v.] One who trusts

or gives credit; a creditor. Britt. c. 28, 78.
CREARE.

Lat.

In the civil law.

To

create; to constitute or appoint, as a guar
dian, (Gr. xupar-orriv.)

26. 5. 21.

CRECA, Creccum. L. Lat. In old
English law. A creek or landing place.
Towns. Pl. 62. Cowell. Plowd. 1. See
Creek.
CREDENTIALS. Papers which give a
title or claim to conﬁdence; as the letters
of commendation and power given by a
government to an ambassador or envoy,

which give him credit at a foreign court.
CREDERE. Lat. To believe; to put
faith in; to conﬁde; to trust; to entrust
with. See Dig. 12. 1. Mercatores ct alii
creditores qui bona ct catalla sua diversis
debitoribus crediderint ; merchants and
other creditors who may have trusted their
goods and chattels to divers debtors.
Fleta, lib. 2, c. 64, § 1.

C-REDIBILITY. [from credible, q. v.]
In the law of evidence. \Vort-hiness of
belief; that quality in a witness which ren
dcrs his evidence worthy of belief. After
the competence of awitness is allowed, the
consideration of his credibility arises, and
not before. 1 Burr. 414, 417. 3 Bl. Corn.
369.

CREDIBLE. [Lat. credibilis, from cre
dere, to believe, or trust] In the law of
evidence. To be believed; entitled to cre

dit; worthy of belief. A term applied to

term is never used as synonymous to com

petent. When applied to testimony, it
presupposes
the evidence
Mansfield, 1 Burr.
414, 417.given.
1 W.Lord
Bl. I
98.

CREDIT. [Lat. creditum, from credere,
q.v.] Belief; trust; conﬁdence.

Payment of money, in conﬁdence of future
re-payment. Transfer of property sold, in
conﬁdence of future payment of the pur
chase money.

Capacity of being trusted ; ability to
borrow ; the reputation of solvency or pro

bity which entitles a man to be trusted.
Credit is neither money, goods nor a chose
in action. McCoun, J. 4 (/’omstoclc’s R.
472.

CREDITOR. Lat. and Eng. [from cre
dere, to trust.]

One who gives or has given

credit to another; one who trusts another;
one to whom a debt is due.’*

The cor-'

relative of debtor.
In a large sense, one to whom any obli
gation is due. Ureditorum appellatione
non hi tantum acoipiuntur qui pccuniam
crediderunt, sed omnes quibus ex qualibet
causd debetur. Dig. 50. 16. 11.
CREDITUS. Lat. In old English law.
Believed; trusted. Male creditus ; ill
thought of ; in bad repute or credit. Bract.
fol. 116.
CREEK. [L. Lat. creca, creccurn; 0.
Eng. and L. Fr. crylce.] In English law. A
small inlet of the sea."" A corner of the
sea, let into the land farther than ordinary.
Callis on Sewers, 58,] 72. An inlet of
sea, cornered into t e main land. Id. 56,]
69.—A narrow little passage, having s ore

on either side. Hale de Jar. Mar. pars
2, c. 2. A part of a haven where any thing
is landed from the sea. C'owell.—A land
ing place; a small landing place, or “ arri
\a .”

Blount.

Stat. 4 Hen. IV. c. 20,

cited ibid. Lord Hale makes a distinction
between creeks of the sea and creeks of
ports. Hale dc Jur. Mar. ub. sup.
In American law. A ‘small stream, less
than a river. A small river. 12 Pick. R.
184. 1 C'omstock’s R. 107.
CREIER, Creyer, Urere, Crier, Uraire,
Craycr. L. Fr. To believe; to give credit
to ; to conﬁde in; to trust; to entrust with.
Kellzam. L. Fr. Diet. Britt. c. 4.
CREMENTUM COMITATUS. L. Lat.
In old English law. The increase of the
county. The sheriffs of counties anciently
answered, in their accounts, for. the im
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To read or recite aloud. See Criez la
provement of the king’s rents above the
ancient vicontiel rents, under this title. peez
Hale’s Sheriﬁs’ Accounts, 86. Whar
CRIER. [L. Fr. criour; Lat. prceco.]
In practice. An oﬁicer of a court, whose
ton’s Lear.

CREPARE OCULUM.

L. Lat.

In duty is to make proclamation of the open

Saxon law. To put out an eye ; which had ing and adjournment of the court; to call
a pecuniary punishment of ﬁfty shillings parties, jurors and witnesses in causes; to
annexed to it. Wharton’s Les‘.
assist in the administration of oaths; to im
CREPlDO.- Lat. In old pleading. A pose silence during the proceedings, and
to perform other incidental services. See
creek. Towns. Pl. 195.
CREPUSCULUM. Lat. In old Eng .Bacon’s Works, iv. 316.
lish law. Daylight or twilight; the light
An auctioneer. See Cry/er.

which continues after the setting, or pre
CRIEZ LA PEEZ. L. Fr. Rehearse
cedes the rising of the sun."‘ 4 Bl. Corn. the concord, or peace. A phrase used in
224.

4 Steph. Com. 147. Fleta, lib. 5, c. the ancient proceedings for levying ﬁnes.
Lat. Chalk. Fleta, lib. 4, It was the form of words by which the jus

31.
(§)RETA.

tice before whom the parties appeared, di
rected the serjeant or counter in attendance
c. 19, § 6.
CRETIFODINA. Lat. [from creta, and to recite or read aloud the concord or agree
fodire, to dig.] In the civil law. A chalk ment between the parties, as to the lands
pit. Dig. 7. 1. 9. 2. Id. 7. 1. 13. 5. Id. intended to be conveyed. Slat. Jllodus
Levandi Fines, 18 Edw. I. st. 4. 2 Inst.
2 Reeves’ Hist. Eng. Law, 224, 225.
cretain.] In old records. A sudden stream Crabb’s Hist. 179. See Concord, Countor,
or torrent; a rising or inundation. Cowell. Fine.
Hist. Croyl. Contin. 485.
CRIM. CON. Anabbreviation of Crim
8. 3. 5.

CRETINUS. L. Lat.

Fr. cretine, 510.

In the civil law. A inal conversation, (q. v.)
CRIME.
at. crimen.] An act com
deliberate whether he would take the in mitted or omitted, in violation of a public
law, either forbidding or commanding it.
heritance or not. Calv. Lex.
CREIV. Inmaritimelaw. Aship’s com 4 Bl. Com. 5.——A breach or violation of
pany, embracing all the ofiicers, as well as some public right or duty due to a whole
CRETIO.

Lat.

certain number of days allowed an heir to

the common seamen. Story, J. 3 Sum
ner’s R. 209, 213, 214. This is the ordi
nary sense of the word. Id. 216.
In a stricter sense, the oﬁicers and com
- mon seamen of a vessel, excluding the mas
ter. Id. 214.
In the strictest sense, the common sea

community, considered as a community in
its social aggregate capacity; as distin
guished from a civil injury.* Id. ibid.
bee Civil injury/.—The violation of a right
when considered in reference to the evil
tendency of such violation, as regards the

community at lar e. 4 Steph. Com. 55.
men only, excluding the master and oﬁicers. 1 Id. 127, 128. n this sense, crimes in
Id. ibid. See Id. 216.
clude misdemeanours.
CREVV LIST. In maritime law. A
In a narrower sense, a crime is distin
list of the crew of a vessel; one of a shi ’s guished from a misdemeanour, as being an
papers. This instrument is required by offence of a deeper and more atrocious dye,

act of Congress, and sometimes by treaties.
Act of Congress, March 3, 1813. It is ne

and usually amounting to a felony]. 4
l. Com. 5. See Felony, Misdenwanour.
cessary for the protection of the crews of
In New-York, the term “crime” and
every vessel, in the course of the voyage, “oﬂ'ence,” have been declared to mean
during awar abroad. Jacobsen’s Sea Laws, “any offence for which any criminal pun
66, 69, note.

CRI.

L. Fr.

ishment may by law be inﬂicted.” 2 Rev.
Cry ; hue and cry. LL. Stat. [702, § 32,] 587, § 33. This deﬁni

Gal. Cong. ll. 5, 48.

tion has been adopted by Mr. Warren.

CRIE. L. Fr. Aproclamation. Britt. e. 2. Law Studies, 355, (Am. ed.)
A cry, or outcry. Crie de pays; the
CRIMEN. Lat. (plur. crimim.) A
cry of the country; hue and cry. Stat. crime. See Crime.
Westm. 1, c. 9.

See Cry dc pais.

In the civil law.

An accusation or

CRIER. L. Fr. To proclaim; to make charge. Inst. 1. 26, pr. Cooper’s 1Vote-s
proclamation. Kclham.
in loc. Heinecc.El. Jur. Civ. lib. 1, tit. 26,
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It has also sometimes this sense in note any oﬂbnce affecting the king’s per

English law.

Crimenfeloniw imposuit has son or dignity.

C’-rabb’s Hist. Eng. Law,

often been translated, “ imposed the crime 302. 2 Reeves’ Hist. 6. Called also lesc
of felony,” but perhaps its more appro mnjesty, and sometimes simple majestic.
priate signiﬁcation is—“preferred a charge
It is borrowed from the civil law, in
of felony.” Abbott, J. 6 11!. cf: S. 33.
which crimen majestatis signiﬁed the un
CRIMEN FALSI. Lat. In the civil dertaking of any enterprise against the
law. The crime of falsifying; which might emperor or the republic. Inst. 4. 18. 3.
be committed either by writing, as by the Dig. 48. 4. 1. 1. See Lesa-majesty.
forgery of a will or other instrument; by
CRIMINAL.
Lat. criminalis, from
words, as by bearing false witness, or per crimen, crime.]
elating to crime; as
jury; or by acts, as by counterfeiting or criminal law, criminal evidence.
adulterating the public money, dealing with
Having the character of crime, as a
false weights and measures, counterfeiting criminal act.
seals, and other fraudulent and deceitful
CRIMINAL CONVERSATION. Adul
raetices. Dig. 48. 10. Halli/'a.c, Anal. tery; unlawful intercourse with a married
. 3, ch. 12, num. 56-59. See Falsum. woman.
In the common law, this term is also

CRIMINAL INFORMATION. In Eng

used, but in no precise or determinate lish criminal law. A proceeding at the suit
sense. In the ancient law of England, it of the king, without a previous indictment
was employed to denote the making of or presentment by a grand jury. 4 Bl.
false charters, false measures, false money, Com. 398. Cole on 7 Criminal Informa
and other falsiﬁcations. 1 Reeves’ Hist. tions.
Eng. Law, 200. 2 Id. 8, 9. Glanv. lib.
CRIMINAL LAW. That branch or
. 14, c. 7. More particularly it was used to division of law which treats of crimes and
signify the two crimes of counterfeiting or their punishments.
falsifying the king’s seal, and of making
CRIMINAL LETTERS. In Scotch
false money, (including the reduction of the practice. A writ summoning a party ac
value of genuine coin, as by clipping.) cused of crime, to appear and stand trial
Bract. fol. 104 b, 119 b. Fleta, lib. 1, c. on a day named. _2 Alison’s Pr. 217.
22. In Scotch law, it has been de
CRIMINALIS. Lat. [from crimen,
ﬁned, “a fraudulent imitation or suppres q. v.] In old English law. Criminal.
sion of truth, to the prejudice of another.” Placitorum aliud est criminale, aliud civile.
Erslc. Inst. b. 4, tit. 4, 66.
Glanv. lib. 1, c. 1. Placitorum alia crim
In modern law, its predominant signiﬁ inalia, _et alia civilia ,' of actions some are
cation is forgery ,' though it includes also criminal and others civil. Bract. fol. 101 b.
perjury and offences of a kindred character. Actioncs criminales. Fleta, lib. 1, c. 16,
4 Bl. Com. 89, 247. 4 Steph. Com. 89, § 3.
In criminalibus suﬂicit generalis malitia
247. But it appears never to have been
employed in the extensive sense given to intentionis, cum tacto paris grades. In
it by the civil law. 1 Grecnleaf on Ev. criminal cases, general malice of intention
§ 373, and note. W'ilde, J. 11 J1/[etcalf ’s R. is suﬁicient, if followed by an act of equal
302.
or corresponding degree. Bacon’s MM.
CRIMES INCENDII. L. Lat. In old 65, regula 15. “All crimes have their con
criminal law. The crime of burning, (Sax. ception in a corrupt intent, and have their
ber1wt,) which included not only the mod consummation and issuing in some particu
ern crime of arson, (0; burning of a house,) lar fact, which, though it be not the fact at
but also the_ burning of a man, beast or which the intention of the malefactor lev
other chattel. Britt. c. 9. Mirr. c. 1, elled, yet the law givcth him no advan
sect. 8.
Crabb’s Hist. Eng. Law, 308. tage of that error, if another particular
ensue of as high a nature. Ia’. ibid.
See Arson.
CRIMEN L/ESZE MAJESTATIS. Lat. Therefore, if an impoisoned apple be laid

In criminal law.

The crime of injuring in a place to poison J. S., and J. D. cometh

majesty, or violating the majesty of the by chance and eateth it, this is murther in
prince ; high treason. Glanv. lib. 1, c. 2. the principal that is actor; and yet the
.Bract.' fol. 118, 119.

4 Bl. Com. 75.

2

malice in individ-uo was not against J. D.“

Atcrm used by Id. ibid.
CRIMINALITER.
the ancient writers on English law, to de
Vor.. L
26
How. St. Trials, 167.

Lat.

[from crimi

CRO
nalia]
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Criminally. Inst. 4. 4. 10. Bract. defence to the ﬁrst action.

fol. 101 b, 102.

10 Ad. 1!? Ell.
643. 2 Smith’.s Leading Cases, 1, notes,
/
To expose a person to 14. See Circuity of action.

CRIMINATE.
a criminal charge. A witness cannot ‘be

CROSS BILL.

In equity pleading. A

compelled to answer any question which bill ﬁled bya defendant in a suit in equity,
has a tendency to criminate him. See 1 against the plaintiff or complainant, in
order to obtain some relief against him.
Stark. Ev. 144.
CR’M. A contraction of crastinum, (q. v.) 3 Bl. Com. 448. A defendant cannot
pray any thing in his answer but to be dis
in old leadings. 1 Inst. Cler. 9.
CR’8. A contraction of crastino, (q. v.) missed the court; if he has any relief to
pray against the plaintiff, he must do it by
Fleta, lib. 2, c. 32, § 2.
CRO, Uroo, Cray. In old Scotch law. an original bill of his own, which is called
A composition, satisfaction or assythment, a cross bill. Id. ibid. A cross bill is a
(q. v.) for the slaughter of aman. Reg. bill brou ht by a defendant against a plain
Majest. lib. 4, c. 24. Spelman. Act. Jo. tiff or ot er'pa1-tiesin a former bill depend
I. p. 6, c. 93. Skene de Verb. Sign. The ing, touching the matter in question in that
same with the Saxon weregild.
bill. Mitford’: Eq. Pl. 80, 81, (98, and
CROCKARDS, Crocards. A foreign note, Moulton's ed. 1849). It is treated as
coin of base metal, prohibited by statute amere auxiliary suit, or as a dependency
27 Edw. I. st. 3, from being brought into upon the original suit.
Story’s Eq. Pl.
the realm.' 4 Bl. Com. 98. C'rabb‘s Hist. §399. It is generally considered and used
as a matter of defence; the original and
Eng. Law, 17 6.
CROFT. [L. Lat. croftum, croftua, crof the cross bill constituting but one cause.
ta,cruftum, crufta.] In old English con 7 Johns. Oh. R. 252. A cross bill answers
veyancing. A small piece of ground ad to the re-convcntio of the civil law. Gilb.
joining a dwelling-house, and enclosed for Forum Rom. ch. 4.
pasture or arable, or any particular use; a
CROSS EXAMINATION. In practice.
close. Uowell. Spelman. Blount. 11 The examination of a witness by the party
East, 58. The same with what was for opposed to the party who has ﬁrst exam
merly called a pightel, (q. v.) Spelman ined him, in order to test the truth of such
describes it as lying behind a farm-house, ﬁrst or direct examination, which is also
and fenced off from the larger ﬁelds for called examination in chief.‘ Cross ex
the purpose of keeping farn1 animals for amination is usually by the party who did
sudden uses, (at qnimalia rustica s-ubitis not call the witness; but the courts fre
ucibus arhibeat). Derived by some from quently permit an adverse witness to be
Sax. creaft, skill, from the skill laid out in cross examined by the party who calls him.
cultivating it. Temes de la Loy. Cow 1 Stark-ie on Evidence, $132,] 187, 188.
ell. But by Spelman, through the Lat.
CROSS REMAIND R. A species of
crypta, from Gr. A-p61r1'w, to conceal, as remainder created out of a tenancy in
being asecret or separate place. See Close. common. ‘Vhen lands are given to two
CROIRE. L. Fr. To believe. Kel or more, as tenants in common, it fre

ham.

See Creier.

quently happens that a particular estate is

CROISES, Groyses. L. Fr. [L. Lat.
cruce siynati.] Pilgrims; so called as wear
ing the sign of the cross on their upper
garments. Britt. c. 122. The knights of
the order of St. John of Jerusalem, cre

limited to each of the grantees in his share,
with remainder over to the other or others
of them,—as if a man give lands to his
two children as tenants in common in tail,
and direct that upon. failure of the issue of

ated for the defence of the pilgrims. Cow

one of them, his share shall go over to the

ell. Blount. See Crdce signati.
CROPPA, Groppus. L. Lat. In old
records. A crop; the product of ahar
vest. Registr. C'ant.Ecclesia2 MS. Cowell.
CROSS ACTION. In practice. An
action brought by a party sued against the
party who has sued him, upon the same
subject matter, as upon the same contract.’*

other in tail, and vice versa. Such ulterior
estates as these are called cross remainders,
because each of the antees has reciprocally
a remainder in the s are of the other; and it
is a rule respecting them that in a deed they
can be given only by express limitation,
and shall never be implied; though it is

This is necessary whenever the subject

otherwise with respect to wills, which are
expounded more liberally, with a view to

matter of the action cannot be used as a the presumable intent of the donor; for in

CRU
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these, cross remainders may be raised not
only by actual limitation, but by any ex
pression from which the design to create
them can reasonably be inferred. 1 Steph.
Com. 326, 327. So, where a devise is of
Black-acre to A., and of ‘Vhite-acre to B.,
in tail, and if they both die without issue,
then to C. in fee; here A. and B. have
cross reminders by implication, and on the
failure of either’s issue, the other or his

issue shall take the whole. 2 Bl. Com.
381.
See 2 C'rabb’s Real Prop. 972,
§ 2339, et seq. 1 Preston on Est. 94, 115.
2 Powell on Devises, 604, ch. xxxi. 4 Kent’s
Com. 210.
1 IIillz'ard’s Real Prop.
650.

CROWN.

[Lat. corona; Fr. corona]

CUI

which crimes were formerly attempted to
be discovered or purged. Spelman.
CRUELTY. [Lat. swvitia.] In the
law of divorce. Such conduct on the part
of a husband towards his wife as aﬁbrds a
reasonable apprehension of bodily hurt. I
Hagg. Com. R. 35. See 2 Kmt’e Com.
125, 126. 19 C'onnecticutR. 189. 6 Texas
R. 18.
CRUISE. Avoyage for the gurpose of
making captures jure belli.
tory, J. 2
Gallz'son’s R. 526, 538, 539.
CRUX. Lat. In old English law. A
cross; the cross. The badge of the old
crusaders, and of the Templars and Hos
pitallers. Fleta, lib. 2, c. 50,
16, 18.
CRY (or CRIE) DE PAIS. L. Fr. In
old English law. The cry of the country.
The hue and cry after offenders, as raised

The sovereign power in a monarchy, espe
cially in relation to the punishment of
crimes. “Felony is an offence of the crown.” by the country, [i. e. the inhabitants,] in the
Finch’s Law, b. 1, ch. 16.
absence of the constable to whom that duty
CROVVNER, Crouner. In old Scotch properly belonged. 2 Hale’s P. C’. 100.
law. Coroner; a coroner. 1 Pitr. Grim. See Hue and cry.
Trials, part 2, p. 82. Skene de Verb.
To CRY. To call out aloud; to pro
Saga. voc. Coroner,
claim; to publish; to sell at auction. “ To
CROIVN LAW. Criminal law in Eng cry a tract of land.” 1 Wash. (Va.) R.
land is sometimes so termed, the crown be F260,] 335. “Cries it out to C. as the
_ ing always the prosecutor in criminal pro 1ighest bidder.” Id. See 9 Grattan’s
ceedmgs. 4 Bl. Com. 2. See Pleas of R. 541. 11 Id. 99. See Outcry.
the Crown.
CRYER, Crier. An auctioneer. Ly
CROWN OFFICE. A department be ons, J. 1 Wash. (Va) R. [262,] 337.
longing to the court of Queen’s Bench,
commonly called the crown side of the
court, in which it takes cognizance of all
criminal causes, from high treason down to
the most trivial misdcmeanour or breach of

the peace. 4 Bl. Com. 265. 4 Steph.
Com. 326. In this oﬂice, informations are
ﬁled by the attorney-general, and master
of the crown otiice. Id. 379. 4 Bl. Corn.
308. Cole on Grim. Inform. ch. i. ii. and
Addenda.
CROWN SIDE. The criminal depart
ment of the court of Queen’s Bench; the
civil department or branch being called the
plea side. 4 Bl. Com. 265. 3 Id. 42.
See Crown ojice.
CRUCE SIGNATI. L. Lat.
[Fr.
croises, cro_z/sea] In old English law.
Signed or marked with the cross. Pil
grims to the holy land [or crusaders]; so '
called because they wore the sign of the
cross upon their garments. Spelman, voc.
Cruciferi. Bract. fol. 20. Id. fol. 338 b,
444. 11109. Cart. Johan. c. 57.
CRUCIS JUDICIUM. Lat. In old

One who calls out aloud; one who pub

lishes or proclaims. See Crier. CUCKING STOOL. In old English
law. An ancient engine for the punish
ment of scolds, delinquent brewers and
bakers, called also tumbrel, trebucket, and
castigatory, (qq. v.) It seems to have
been anciently written gaging stole, and
corrupted into ducking stool from the im
mersion in water which was a part of the
punishment. 4 Bl. Com. 169. Blount.
CUCURBITARE. L. Lat. In feudal
law. To cuckold; to make a cuckold.

Feud. Lib. 1, tit. 5. Lib. 2, tit. 38.
CUENS, Quens. L. Fr. Count or earl.
Ifelham.
CUI. Lat. To whom. See Per et Gui.
CUI ANTE DIVORTIUM. L. Lat.
(VVhom before divorce.) In old English
practice. A writ of entry which lay for a
woman divorced from her husband, to re
cover her lands, &c., from him to whom
her husband had alienated them during the
marriage.

It was so called from the words

of the writ,—cui ipsa ante divortium inter

European law. The trial or judgment of eos celebratum, contradicere non potuit, &c.,
the cross. One of the modes of trial by (whom she, before the divorce between

CUI
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them, could not 'nsay). Reg. Orig. 233.
Cuilibet in arts sua perito est credcudum.
F. N. B. 204, . 3 Bl. Com. 183, note. Any person skilled in his peculiar art or pro
Termes de la. Leg. C'rabb’s Hist. Eng. Law, fession, is to be believed, [i. e. when he
287. See 3 Reeves’ Hist. 38. Rosc0e’a s eaks of matters connected with such art.]
0. Litt. 125 a. Shelford, Marr. <f:Diu. 206.
Real Act. 97.
CUI BONO. Lat. ‘For whose good ; Credence should be given to one skilled in
for whose use or beneﬁt. “ Gui bone is ever his peculiar profession. .Broom’s Mar. [720.]
of great weight in all agreements.” Parker, Applied to witnesses who are persons of
C. J. 10 Mod. 135. Sometimes translated—— skill, (periti, or experts, as they are fre
for what good, for what useful purpose.
quently called) in any particular science,
CUI IN VITA. L. Lat. (VVhom in the trade or occupation, implying that their
life.) In old English practice. A writ of statements on such subjects are to be be
entry which lay fora woman against him to lieved, or received as evidence. Id. ibid.
Whom her husband aliencd herlands or te 421. The authority of mercantile usage,
nements in his lifetime. So called from the which is proved by merchants, rests on tlns
words of the writ,—cui ipsa in vita we con maxim. 1 Bl. Com. 75.
tradicere non potuit, &c. ; (whom she, in his
The following translations have been given
lifetime, could not gainsay, &c.) Reg. of this maxim: “Every man is to be con
Orig. 232 b. F. N. B. 193. Bract. fol. sidered skilful in his own profession.”
202, 321 b. 2 Bl. Com. 183, note. Stat. Branch/s Princ. “ Every one is considered
Wcstm. 2, c. 3. Litt. sect. 594. 3Reeves’ skilful in his own art.” Whartoifs La.
Hist. 36. Roscoe’s Real Act. 96.
. Both these are not only grammatically incor-'
Gui jurisdictio data eat, as quoqueconcsssa rect, (the peculiar sense of credmdum being
esse vidcntur, sine quibus jurisdictio explicnri also overlooked,) but convey a very different
11011 point. To whomsoever a jurisdiction meaning from that intended by the original,
is given, those things also are supposed to which it will be seen embraces two ideas;
be granted, without -which the jurisdiction skill in a party offered as a witness, and be
cannot be exercised. Dig. 2. 1. 2. 1 liefor credit founded thereon. So far from
Wooddes. Lcct. Introd. lxxi. The grant of presuming skill in such cases, the law gen

jurisdiction implies the grant of all powers erally requires that fact to be established by
1 Kent’s Com. preliminary examination. See .Broom’s
Max. 424, [72-1,] and the case there cited.
Gui jus est donundi, eidcm at vendendl at ‘When "the witness is shown to be peritus,
coucedendi jus est. He who has the right of and not before, the emphatic word c'reden

necessary to its exercise.
339.

giving has also the right of selling and dum applies in its full force, and his state
grantin .

Dig. 50. 17. 163.

ments are entitled to be believed, or received

Gui lust qnod majus, non dcbet quod minus as evidence.
08¢ 11011 lit0l‘6. He who is allowed to do
the greater, ought not to be prohibited from
doing the less. He who has authority to
do the more important act, ought not to
be debarred from doing what is of less im
portance. 4 Co. 23. One who has power
to grant in fee simple may grant for life or

The important word perito is sometimes

entirely omitted in citing this maxim; as
in 1 Bl. Com. 75.
Cm pater est populus, non habet ills pntrem.
Cui pater est populus, pater est sibi nullus ct on-unis.

He whose father is the people, has no

father.

He whose father is the people has
for years; for an estate in fee simple in no father and every one for a father. These
cludes all. Id. ibid. A man having a power two lines are referred to in the Year 1300];
to do a thing, may do less than such power H. 8 Edw. III. 42, as the Leg civilc que
enables him to do. Broom’s Maxims, 76, dit, &c.
[130.] A doctrine frequently applied in
Gujns est commodum, ejns dcbct case in
the law of principal and agent. More brief commodum. See Commodum.
ly expressed ‘in the civil law, N011 dtbtl,
Cujus est dare, cjus est disponere. \Vhosc
cui plus licet, quod minus est non liters. It it is to 've, his it is to dispose, [i. 0. to
ought not to be that he who is allowed to regulate.
2 Co. 71 b. lVingatc’s Mag,
do the greater, should not be allowed to 53, max. 22. The bcstowcr of a gift has a
do the less. Dig. 50. 17. 21.
right to re late its disposal. Broom‘;
Guicunqus aliqnis quid concedit concsderc Mar. 304, 346.] Thus, the bargainor of
videtur ct id sine quo res ipsa essc non potnit. an estate may annex such conditions as he
See Concedere.
pleases to the estate bargained, prowrided

CUJ

(‘-'05)

CUL

they are not illegal, repugnant or impossi also jurisdiction of the accessory.

Brad.

ble. Id. ibid. b0, the founder of an elec 481 a. 2 Inst. 493.
mosynary corporation has, on this princi - Cujus r errorem deti repetitio est, ejus
ple, the right of visitation, that is, the right eonsulto ati donatio est. He who gives a
of inspecting the management of the insti thing by mistake, has a right to recover it
tution. 2 Kent’s Com. 302.
back; but if he gives designedly, it is a
Cujus est divisio, alterius est eleetio. gift. Dig. 50. 17. 53.
Whichever of two parties has tl1e division
Cujusque rei potissima pars est prineipium.
[of an estate , the choice of the shares] is The chiefest part of every thing is the be
the other’s. C0. Litt. 166 b. In partition ginning. Di_r/. 1. 2.1. 10 Co. 49 a. See
between eoparceners, where the division is Cause ct origo est materia negotii. The
made by the eldest, the rule in English law word principium is translated in Branch
is, that she shall choose her share last. Id. and VVharton, principle.
'
ibid. 2 Bl. Com. 189. 1 Staph. Com. 323.
CUL. An abbreviation of culpabilis, guil
The reason of the rule Lord Coke declares ty. “If he be cul. of making, writing and
to be “for avoiding of partiality, which composing,” &e. Lord Holt, Comb. 359.
might apparently follow it‘ the eldest might Non eul. not guilty. Id. 393. Nient cal.
both divide and choose.”
not guilty. 4 Bl. Com. 339, 340.
The form of this maxim, (which in its
CULAGIUM. L. Lat. In old records.
terms obviously contemplates but two par The laying up a ship in a dock, in order
t-ies,—one dividing and the other choosing,)

to be repznred.

seems hardly to convey the full meaning

CULP, Coulp. Abbreviations of Fr.
culpable, or coulpable; guilty.
Year
Books, passim.
CULPA. Lat. In the civil and com
mon law. Neglect; negligence; omis
sion; carelessncss; fault ;--the opposite of
diligentia, (q. v.) A term frequently used
in the law of bailments, expressing a mean

usually given it, which would be more ex

Uowell.

Blount.

actly expressed by reading cujus est divisio,
ejus est ultima electio. This may have led
to the use of the word ulterius for alterius,
in some of the editions of Blackstone.
Cujns est instituere, ej us est ubrogare.
Whose right it is to institute, his right it
is to abrogate. Syrlneg/’s Disc. 15, cited . between accident (cas-us) on the one side,
Broom’s lllaz. [681,] notes.
and fraud (dolus) on the other. Jones on
Unjus est solum. ejus est usque ed celum. Bailm. 8. Heinecc. Elem. Jur. Uiv. lib. 3,
Whose is the soil, his it is up to ‘the sky. tit. 14, 7 84. Three degrees of culpa are
Co. Litt. 4 a. He who owns the soil, or recognised by the civilians, as well as in the
surface of the ground, owns, or has an ex common law of bailments; lata culpa, levis
clusive right to every thing which is upon culpa and levissinta culpa. Id. ibid. § 787.
or above it, to an indeﬁnite height. 9 00. Jones on Bailm. 21, 22. Story on Bailm.
54. Shep. Touch-. 90. 2Bl. Com. 18. 3 § 18.
Lata culpa ,' gross fault or neglect; the

Id. 217.

Broom’s Max. 172, [£289.]

Cujus est mlum, ejus est usque ad relum omission of that care which even inattentive
Gt ad interns. He who owns the soil owns or thoughtless men never fail to take of
it to the sky and to the centre of the earth; their own property. Jones on Bailm. 21, 22.
owns every thing above and below it, to an Duncan, J. 14 Serg. <1’: Rawle, 275. Other- 1
indeﬁnite extent. Land, in its legal signiﬁ wise expressed by Sir William Jones, as the
cation, has an indeﬁnite extent upwards as want of that care which every man of com
well as downwards; upwards, therefore, no mon sensc, however inattentive, takes of
man may erect any building or the like, to his own property. Jones on Bailm. 8, 118.
overhang another’s land; and downwards, 2 Kent’s Corn. 560. See Story on Bailm.
whatever is in a direct line between the § 16. Called in the Digests, nimia negli
surface of any land and the centre of the yentia, id est, non intelligere quad omnes in
earth, belongs to the owner of the surface. telligunt ;' (extreme negligence, that is, not
So that the word “ land” includes not only to understand what all understand). Dig.
the face of the earth, but any thing under 50. 16. 213. 2. Qui need quidem diligen
it or over it.
2 Bl. Com. 18. See iitt qud omnes, eliam. dis-soluti homines uti
solenl, utuntur, latam [culpam] committcre
Land.
Cujus juris [i. e. jurisdietionis] est princi dicuntur ,' they who do not observe even
pnle, ejusdem juris erit aeeessorium. He that care which all men, even the careless, are
who has jurisdiction of the principal, has in the habit of observing, are said to com
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mit [or be guilty of] gross fault, or neglect.

The true interpretation of the civil law

Heineee. Elem. Jur. Civ. lib. 3, tit. 14,
§ 787.
Levis culpa ; ordinary fault or neglect;
the want of that diligence which the gene
rality of mankind use in their own concerns,

maxims depends obviously on the construc
tion to be given to the emphatic terms
eulpa and dolus, both of which have been
made the subjects of much discussion by

that is, of ordinary care.

22. The omission of that care which every
man of common prudence, and capable of
governing a family, takes of his own con
cerns. Id. 118. Qui omitlunl diligentiam
a frugi patrefamil-ias adhiberi solitam,
levem [culpam committere dicuntur ;] they
who omit that care which is usually taken
by a careful l1ead of a family, [are said to

be guilty of] ordinary [fault or neglect]
Heinecc. Elem. Jur. Civ. lib. 3, tit. 14,
§ 787.
Levissima eulpa ; slight fault or neglect;
the omission of that care which very atten
tive and vigilant persons take of their own
goods, or, in other words, of very exact

diligence. Jones on Bailm. 22. The omis
sion of that diligence which very circum
spect and thoughtful persons use in secur
ing their own goods and chattels. Id. 118.
Qui eam non adhibenl diligentiam quam so
lent patresfamilias aa.’ rem atlentissimi,
culpam levissimam [committere dieuntur ;]
they who do not observe that care which
the most attentive heads of families usually
exercise, [are said to be guilty of] slight
neglect. Ileinece. Elem. Jar. Civ. lib. 3,

tit. 14, § 787.
Lata culpa plane dolo comparubitur.
Gross neglect may clearly be put on a level
with fraud, [is clearly equivalent to fraud].
Dig. 11. 6. 1. Otherwise expressed, Lllltl

eulpa dole mquipuratur.

civilians and jurists.

The exact meaning

Jones on Bailm. of culpa, indeed, does not seem to have

been entirely settled in the Roman law.
It is usually translated negligence, and is
expressly used by Justinian as a synonyme
of that word, (negligentia,) and also of de
sidia, (remissness). Inst. 3. 26. 9. But
the language of the rule in the Digests
already quoted,—Magna negligentia culpa
est, magna culpa dolus est,—obviously
makes it to be something more than mere
negligence, being a high degree of negli
gence, just as fraud was a high degree
of eulpa ; and the same idea is very sig
niﬁcantly conveyed by that common ex
pression in modern law,—culpable negli
gence,—-which clearly implies that all neg
ligence is not culpable.

It will be seen,

moreover, that the maxim last quoted
ﬁxes eulpa as’ a mean between negligenlia
on the one side, and dolus on the other.
Sir \/Villiam Jones attributes this want of

uniformity or precision, in the use of the
word culpa, to the intrinsic poverty of the
Latin language, as

compared with the

Greek, and the want of proper words to
express the various shades of fault. Jones
on Bailm. 33. Heineccius deﬁnes culpa,
from the Digests, to be faetum inconsultum
quo alter injuria laaditur, vel quod quum a
diligenle provideri poluerit, non sit provi
sum; an act done without purpose, (or
settled design,) by which another is in
jured; or an injurious act which no care

Magna negligentia culpa est; magna culpa was taken to foresee and prevent, when it
Gross negligence is fault; gross might have been foreseen and prevented by
fault is fraud. Dig. 50. 16. 226.
a careful person. Heineee. El. Jur. Civ.
The doctrine embodied in these maxims, lib. 3, tit. 14, §784.
And see J13/lllﬂ“-6
in the literal sense given to them, is adopted Pand. b. 2, tit. 13, cited in Story on Bail-m.
by Sir \Villiam Jones in his Essay on the §20 b, note. As to the meaning of the
Law of Bailments, and seems to have been important word dolus, see Dolus.
formerly recognised to nearly the same
CULPA. Lat. In the civil and com
extent in the common law. The modern mon law. Fault; blame; misconduct;
doctrine, however, is, that gross negligence, culpable conduct; conduct for which a
though it may be evidence of fraud, is not party may be punished, or held to answer
the same thing; or, in other words, it may in damages or a penalty. Lord Gotten
in certain cases amount to fraud, but it is ham, C. 6 Belfs Appeal Cases, 120. Lord
not fraud by inference of law, but matter Brougham. Ia’. ibid.
of fact for a jury. Parker, C. J. 17 lllass.
Culpa caret qui seit sed prohibere non po
R. 500. Lord Tindal, C. J. 2 Man. J." Gr. test. He is clear of blame, who knows but
852. Lord Denman, C. J. 4 Ad. (I! Ell. cannot prevent. Dig. 50. 17. 50.
876. Story on Bailm. § 19. 2 Ifenfs
Cu] 11 est immiscere se rei ad se non per
Com. 560, and note.
lllltllth It is culpable conduct for a man

dolus ESL
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to meddle with athing not belonging to, it was sometimes written.
or concerning him.
Inst. 208.

Dig. 50. 17. 36.

Culpa tenet [teneat] snos anctores.

Mis- arraigns in the English courts, at this day,

conduct binds [should bind] its own anthors. It is a never-failing axiom that
every one is accountable only for his own
delicts. E2-slr. Inst. b. 4, tit. 1, 14. Id.

b. 4, tit. 4,§ 103.

4 Chitt. Bl.

2 Com. 34Q, note. Asaconﬁrmation of this
conjecture, it is said that the clerk of the
immediately after the arraignment, writes
upon the indictment, ovcrthe name of the
prisoner, pals. Id. ibid. However this
may be, there is little doubt that the ex

Lord Campbell,6 Bell’-s planation of Blackstone is the true one.

Appeal Cases, 539.

That prist (pronounced pri!) or pres! was

Culpae puma par esto. Let the punish- the technical word appropriated to express
ment be proportioned to the offence. a joinder in issue, or rather areadiness to
Branclfs Pr-inc.
CULPABILIS. Lat. In old English
law. Guilty. (Julpabilis de intrusione;
guilty of intrusion. Fleta, lib. 4, c. 30, §11.
CULPABLE HOMICIDE, described as

prove an issue joined, appears from the use
constantly made of it in civil cases,through
out the Year Books. See P1-est, Prist.
That it was not a corruption of a Latin
word or words, seems clear, not only from

a crime varying from the very lowest culpa- such phrases as pres! aver-rer, (Yearb. M.
bility, up to the very verge of murder. 1 Hen. VI. 21. Id. M. 12 Hen. VI. 13,
Lord Moncrieff, Arkley’s R. 72.
corresponding accurately with the L. Lat.

CULPRIT. A word made up of two paratus verzl/icare,) but from the general
distinct words or abbreviations of words, fact that the language of the oral plead
(cul. abbrev. of culpabilis, guilty, and prit ings in which it occurs, was exclusively

or prest, ready, i. e. to prove it,) used an- Law French, the Latin being the (record)
ciently on the arraignment of a prisoner at
the bar, and employed, in the course of
time, to denote a prisoner so arraigned.
It has not now any technical meaning, but
is popularly used to denote any criminal,
especially one found or confessed to be
guilty.
’*,;* Anciently, when a prisoner had
pleaded “not guilty,” (L. Lat. non culpabilis; L. Fr. nient culpable, or, as it was
abbreviated on the minutes, “non or nient
cul.”) the clerk of the assize, or clerk
of the arraigns, on behalf of the crown,
replied that the prisoner was guilty, (cul,)
and that he Was ready, (prit,) to prove him
so. 4 Bl. Com. 339. In the course of
time, it became the practice for the oﬁicer
of the court to read aloud these words,
without regard to their real meaning,

language of the written pleadings of a sub
sequent period. Pris! and pres! were con
stantly used as terms of issue, by both
parties, as in the following entry: .ZVe un
ques seisi; Prist, rfc. Seisi; Prisl, :20.
(Never seised; Ready, &c. Seised, Ready,
&c.) P. 6 Edw. III. 68. But the follow
ing extracts are more apposite to the pres
ent head, as showing the use of pris! and
pres! in immediate connection with culp.
A q’ le pl’ dit q’, die. et issinl nien! culp.
A g’ le dd’ dit q’ culp. Prest averrer.
To which the plaintiff says that, &c. and
so not guilty. To which the defendant
says, guilty. Ready to verify. M. 1 Hen.
V1.21. De rien culp. Prist,&e. Not
guilty. Ready, &e. 1’. 3. Edw. III. 34.
Rien culp. Gulp. Prest. M. 19 Hen.
VI. 73. Rien coulp. Prest. Coulp, &c.

(which was beginning to be forgotten, Prest. Add. after T. 20 Hen. "I. 24.
owing to the disuse of

A

Law French,) striking instance of the use of the phrase

and to apply them as an appellation of the “ Cal. prit.

How wilt thou be tried T’

prisoner himself; for when a prisoner occurs in 7 How. St. Trials, 80, 160.

pleaded not guilty, the oﬁicerv used to say,
CULRACH. In old Scotch law. A
“ cul. prit,——how wilt then be tried?” to species of , pledge or cautioner, (Scotticé
which the prisoner usually replied, “ by
God and the country,” meaning by ajury.
4 Staph. Com. 408, note. Mr. Christian
gives a different explanation, and supposes
pri! to have been a corruption of pnt,
written for ponit, as a minute that issue
was joined, or ponil se super patriam, (he

back borgh,) used in cases of the replevin
of persons from one man’s court to an
other’s. Slcene de Verb. Sigm'f.
CULTURA. L. Lat. In old records.
Aparcel of arableland. Blount. Called
a “wong.” Id.
CULVERTAGE. In feudal law. Con

puts himself upon the country,) or pnt se ﬁscation, or forfeiture of lands and goods.
might be converted into pris! or prest, as Cowell.

CUM
CUM.

Lat.

(prep.)

.
With.
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See in

fra.
CUM, Quum. Lat. (adv.) When;
whereas. Flela, lib. 2, c. 64. Quad cum;
that whereas. Reg. Orig. passim. See
infra, and Quum.
CUM ONERE. Lat. With the bur

den or charge; subject to a charge or in

‘

oun

Cum duo inter so pugnantia rcperinntnr
in testlunento, ultimum ratum est.

“here

two things repu ant to each other are
found in a will, tie last shall stand. 00.
Litt. 112 b. Shep. Touch. 451. It is an
established rule in the construction of wills,
that where two clauses or dispositions are
totally irreconcilable, so that they cannot

cumbrancc. 2 Powell on Deuises, 673, possibly stand together, the clause or dis
67 4. Transit term cum onere; the land position which is posterior in a local
passes with the burden or incnmbrance. position shall prevail; it being considered
O0. Litt. 231 a. Res transit cum suo that the subsequent words indicate a sub
mm-e; the thing passes with its burden or sequent intention. 1 Powell on Dcvises,
charge. Bract. fol. 47 b, 48. “The cap 358—360, note. 2 Atk. 372. See the
tor took cum onere.” Sir Wm. Scott, 4 contrary rule Ubl pugnuntia, &c.
Rob. Adm. R. 317. Id. 347.
Cum duo jura \‘0I1tlll'l'Illlt in unu persona
CUM PERA ET LOCULO. Lat. uequum est llt si meat in duohns. When
With satchel and purse. A phrase in old two rights meet in one person, it is the
Scotch law. 1 Pitcaim’s Urim. Trials, same as if they were in two. Bacon’s
Arg. Case of the Postnati of Scotland,
part 2, p. 47.
CUM PERTINENTIIS. L. Lat. With Works, iv. 330. “When two rights do
the appurtenances. Bract. fol. 73 b. Fleta, meet in one person, there is no confusion
lib. 3, c. 8. Id.'e. 14, §§ 10,11. Cum of them, but they remain still, in the eye
comm et cujuslibet eorum pertinentiis; of the law, distinct, as if they were in
with their and every of their appurtenan several persons.” Id. 337.
ces. Towns. Pl. 20. Formal words in
Lord Bacon observes of this maxim that
conveyances, when written in Latin. “The it is “a rule, the words whereof are taken
incident, accessory, appendant and regard from the civil law, but the matter of it is re
ant shall, in most cases, pass by the grant ceived in all laws; being a very line or rule
of the principal, without the words cum of reason, to avoid confusion.” Id. ibid.
perlinentiis, but not 8: converse.” Shep. .(Anot;1er form is Qlllllldﬂ dill) jllﬂl, dec.
Touch. 89. Gibson, C. J. 7 Penn. St. R. q. v.

488, 491.

-

CUM TESTAMENTO ANNEXO. L.
Lat-. ‘With the will annexed. A term
applied to administration granted where a
testator makes an incomplete will, without
naming any executors, or where he names

Cum [quam] par dclictum est duorum,
stmper oueratnr pttitor, ct mtlior habctur
posscssoris cause. Where the fault of two
parties is equal, the claimant always has
the burden, and the arty in possession is
deemed to have the otter case. Dig. 50.

incapable persons, or where the executors 17. 154.

See In pari delitto potior est con

named refuse to act. 2 Bl. Com. 503, 504. ditio possidcntis
See Admim'slrati0n cum tcslamento annezo.
Cum quad ago non valet ut ago, talent
Cum udsuut testimonia rcrum, quid opus quantum ralcre potcst. When that which
C81 verbis. \Vhen the proofs of facts are I do is of no effect as I do it, it shall have
present, what need is there of words. 2 as much effect as it can; [i. e. in some
other way]. 4 I(ent’s Com. 493. Thus,
Bulstr. 53.
Cum confitente sponte mitius est agendum. if the form of a conveyance be an in
A party making a voluntary confession is adequate mode of giving effect to the in
to be more mercifully dealt with. 4 Inst. tention of the party executing it, according
66. The word conﬁlente in this maxim is to the letter of‘ the instrument, it is to be
sometimes written con-ﬁdente, leading to construed under the assumption of another
the erroneous translation: “ The behavior character, so as to give it effect. Id. ibid.
ought to be kind to one conﬁding willing In other words, when a deed cannot take
effect according to the letter, it will be
ly.” Branclfs Prim‘.
Gum [quum] dc lutro duorum qumritur, construed so as it may take some effect or
melior cat tuusa possidmtis. When the other. Shep. Touch. (by Preston.) 87.
question is as to the gain of two persons, Id. 84. Hence the doctrine of cg/pres,
the cause of him who is in possession is the ( q. v.)
better. Dig. 50. 17. 126.
CUMBR’. An abbreviation of Cum- _
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CUR

CUR

bria, Cumberland,in old English pleadings Steph. Com. 88.

It is the lowest degree

and records. Towns. Pl. 147. 1 Instr. inthe church. Id.
Cler. 28. Cowell, Ap endix.
CURATIO. Lat. Efrem curare, to take
CUNA. L. Lat.
11 old English law. care.
In the civil aw. Guardianshi P 'a
A tub or vat for brewing. Spelman. the office of a curator, (q. v.) Brissonius.
Domesd. tit. Cestria, cited ibid.

This is

The power of taking charge of, and mana

said, in Cowell, to. be a mis-readin for
cuva, Angl. keeve, keever. Blount, ow
ever, admits the word, and says, a brewing
vessel is still called in Cheshire, a camp.
CUNA. L. Lat. In old English law.
Coin. (Jo. Litt. 207. Ounagiam; coin
age. Towns. Pl. 62, 260. _

ging the property and aﬂans of those who
are unable or mcompetent to do it them
selves. Heinecc. El. Jar. Civ. lib. 1, tit.
23, § 266. Bract. fol. 28 b. Brissonius.
See Cara.
CURATOR. Lat. [from curare, to take.
care, which from cura, q. v.] In the civil
CUNADES. Span. In Spanish law. law. One who is appointed to take care of
Aiﬁnity; alliance; relation by marriage. any thing for another; one who is ap
Lax Partidas, part 4, tit. 6, l. 5.
pointed to administer the estate of any per
CUNEARE. L. Lat. In old English son who is not legally competent to manage
law. To coin. Spelman, voc. Cuneus. it himself; a guardian. Heinecc. El. Jar.
Cuneatus; coined. Towns. Pl. 180.
Civ. lib. 1, tit. 23. In a general sense, the
oﬁiee of a curator is not distinguishable
Cuneator; a eoiner. Id. 260.
265,
CUNEUS. L. Lat. In old English from that of a procurator. Id.
law. The iron die with which metallic 266.

money is coined. Spelman.
A s ccies of guardian, (Latino-Gr.
The money itself, so coined; coin. Id. xouparup, appointed for minors from pu
Towns. Pl. 260.

The place of coinage; a mint.

berty to the age of twenty-ﬁve. Inst.
Dig. 26. 3, 5, 6. Lunatics,
spendthrifts, idiots, deaf and dumb and in

Spel 1. 23. pr.

man-. Cowell. Blount.
'
CUR. A common abbreviation of CU curably sick persons, were also put under
RIA. 1 Instr. Ole-r. 9.
the charge of a curator. Inst. 1. 23. 3, 4.
CUR. ADV. VULT. An abbreviation See Tutor. Bracton uses this term indif
of curia advisari vult, frequent in the re ferently with custos. B1-act. fol 28 a, b.
In Scotch law, it is used in the general
ports. See Caria advisari vult.
CURA. Lat. Care; charge; oversight; sense of guardian. Bell’s Dict. In the

Roman law, it was applied to a variety of
guardianship.
In the civil law. A species of guardian public oﬁie'ers, such as curator civitatis,
ship which commenced at the a e of pu and reipublicce ; curatores corporum, operum,
berty, (when the guardianship cal ed tutela viarum, &c.

See Brissonius.

A person appointed to take care of the
Inst. 1. 23. pr. estate of an absentee. Civ. Codeqf Loui

expired,) and contimied to the completion

of the twenty-ﬁfth year.
Id. 1. 25. pr. Hallifar, Anal. b. 1, c. 9'. siana, Art. 50.

Brissonius.

Called also curatio, (q. v.)

CURATOR AD HOC.

Lat.

In -the

CURA ANIMARUM. L. Lat. In ec civil law. A guardian for this [purpose];
clesiastical law. Care of souls, or cure of a special guardian. Civ. Code of Lou. Art.
souls, (q. v.) as it is frequently rendered.

57, 372.

CURATOR BONIS. Lat. In the civil
CURARE. Lat. [from cura, q. v.] In
the civil law. To take care of; to have law. A guardian or trustee appointed to
take care of property in certain cases; as
charge of; to attend to. Brissonius.
for the beneﬁt of creditors. Dig. 42. 7.
To cure or heal. Id.
In Scotch law, the term is applied to
CURATE. [from cura, q. v.] In ee
clesiastical law. Properly, an incumbent guardians for minors, lunatics, &e. Bell's
who has the cure of souls, but now generally Diet. “ Curator bonis appears to have
restricted to signify the spiritual assistant of considerably more authority by the law of
a rector or vicar in his care. Brande.-—An Scotland, than the committee of the estate
oﬂieiating temporary minister in the English of a lunatic has in England.” Lord Camp
church,being
who regularly
representsemployedp
the pro or
incum
bent;
either
to bell, 6 Beth Appeal Cases, 240.
CURATOR IN (or AD) LITEM.

Lat.

serve in his absence, or as his assistant, as In the civil law. A guardian for the pur
the case may be. 1 Bl. Com. 393. 3 pose of a suit; or one appointed to prose

(410)

CUR
cute or defend a suit for another.

23. 2.

Inst. 1.

CUR
A sovereign’s household, (familia) or

Hence the modern phrase guardian court.

Id.
A judicial tribunal, (forum j-uridicum.)
CURATORY. In Scotch law. Guar or court, held in the sovereign’s palace.
dianship. Bell’s Dict.
Id.
CURATRIX. Lat. Afemale guardian.
Any judicial tribunal; a court of jus
Bract. fol. 28 b. Still used. 4 G'rattan’s tice. Id.
The court of a feudal superior or lord.
R. 257.
CURE OF SOULS. [Lat cura anima Feud. Lib. 2, titt. 1, 2, 22.
In English ecclesiastical law. The
The civil or secular power, as distin
spiritual charge of a parish, including the guished from the church. Spelman.
ordinary and regular duties of an officiating
The residence of a noble; a manor, or
clergyman.
Sometimes abbreviated to chief manse ; the hall of a manor. Id.
“ cure.” Ecclesiastical bencﬁces are either
The court of a manor. Fleta, lib. 2, c.
“ with cure,” as parsonages, vicarages,” &c. 72, § 1. A lord’s court, as being held in
or “ without cure,” as prebends, &c. Hale’s his manor. . Cowell. See Ouria baronis.
Anal. sect. xxv.
The persons, or feudatory and other
CUREE. L. Fr. Charged with; hav tenants, who did suit and service at the
ing charge or care of. Unc beneﬁce curee lord’s court. Cowell.
des almes. Yearb. T. 9 Edw. III. 14.
The overning body of a municipality or
CURFE\V, Curfeu. [L. Fr. couvrefeu; city. Steph. Lect. 108.
from couvrir, to cover, and feu, ﬁre; L.
A piece of ground, or area attached to a
Lat. ignite_qizzm.] In old English law. A house, or within which a house is built; a
bell which rang at eight o’clock in the yard, court or court-yard, (atrium sea area
evening, in the time of \Villiam the Con cujusvis habitaculi). Spelman. LL. Edw.
queror, by which every person was com Conf. c. 6. Bract. fol. 76, 222 b, 335 b,
manded to rake up, or cover his ﬁre, and 356 b, 358. See Curia claudenda.
put out his light. Termes dc la Ley.
A parsonage house or manse. Cowell.
C0-well. Spelman. 4 Bl. Com. 420. Tom Kennett’s Par. Ant. 205.
ad litem, (q. v.) .

This was abolished by Henry I., but

*,,'* Curia is derived by Spelman from

the term was long applied in England to
the ringing of any bell customarily towards
bed-time. Stow’s Annals. Cowell. See
Ignitcgium. In Scotland, (where it was
called curphour,) in the time of James I.
this bell was to be rung in boroughs at nine
in the evening, which hour, in the time of
James.VI., was changed to_tcn. Bar-ringt.

the Gr. xopfa, which, among other sig
niﬁcations, had those of a meeting, or place
of meeting (concio et concionis locus,) for
public business, whether of a judicial cha
racter or otherwise; the sovereign power,
&c. According to the same writer, it was
not used in the sense of a judicial tribunal
among the Germans, Franks, Anglo-Saxons
and other northern nations of Europe, be
fore the tenth century; the received words
being mallum, placitum, gemotum, &c.
Afterwards, however, it came into general
use, and constantly occurs in the old books,
and in reports down to the present day, in

lins.

OM.SMLI5&I5L
CURGE.

L. Fr.

Runs.

Litt. sect.

120.

CURIA. Lat. In the Roman law. A
division of the Roman people, said to have
been made by Romulus. They were divided
into three tribes, and each tribe into ten the sense of court. Bracton frequently
curiw, making thirty curiw in all. Dionys. uses curia and judicium to signify the same
thing. Dies in curia. Bract. fol. 342 b.
Hal. ii. 23. Spclman.
The place or building in which each cm-la Dies in ju-dicio. Id. fol. 362 b. Cum in
assembled to offer sacred rites. Varro dc judicio comparuerint. Id. fol. 296 b. An
tequam in curia comparuerit. Id. fol. 365.
Ling. Lat. iv. 32. Spelman.
The place of meeting of the Roman Strictly, however, our-ia signiﬁes the place
where the court is held ; judicium, the pro
senate; the senate house. Id.
The senate house of a province; the cecdings there. See Judicium.
place where the dccuriones assembled. God.
CURIA. L. Lat. In old practice.
10. 31. 2. See Decurio.
Court; the court. A word often used in
CURIA. L. Lat. In old European law. the older reports, (and not yet wholly ob
A court; the palace of a sovereign, (regia solete,) as introductory to the statement of

seu palatium principis).

Spelman.

the opinion or judgment of the court.
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Latch, 133. So, in the phrases per curiam,
and curia contra, (qq. v.%
CURIA ADMIRAL TATIS. L. Lat.
The court of admiralty. Clerke’s P1-ax.
Cur. Adm. 2. ,
CURIA ADVISARI VULT. L. Lat.
The court will be advised, i. e. take time to

deliberate. A phrase used in the reports
(and commonly abbreviated to our. adv.
vult,) to denote the suspension of judg
ment by the court, after hearing argument,
for the purpose of further deliberation; as
where the point to be determined was one
of novelty or diﬁiculty. It was equivalent
to an adjournment of the cause, and the
terms adjournatur, et adjournatur, sed ad
journatur, are employed in the older re
ports to signify the same thing. See Ad
journatur. Its meaning is very clearly
shown in the following passages from the
old books: Le court disoit q’il voul’ estre
avis sur le matter; the court said that it
would be advised upon the matter. Yearb.
H. 3 Hen. VI. 34. Nous volons estre
avises; we will be advised. II. 4 Hen. VI.
6. M. 19 Hen. VI. 44. Id. 31. “The
court took time to be advised.” 1 Leon.
187. “ The court took time to consider.”

records.

CUR
3 How. St. Trials, 654.

Pita. Grim. Trials, part 1, p. 143.

1

See

Aﬁirmare.
CURIA MAGNA. L. Lat-. In old
English law. The great court; one of the
ancient names of parliament. Bract. fol.
1 b. 9 Co. pref. 1 Bl. Com. 148.
The kings court, or auto rcgis. Crabb’s
Hist. Eng. Law, 144.
CURIA MAJORIS. L. Lat. In old
English law. The Mayor’s court. C'al—
throp’s R. 152.
CURIA MILITUM. L. Lat. A court
so called, anciently held at Carisbrook
Castle in the Isle of Wight. Cowell.
CURIA PALATII. L. Lat. In Eng
lish law. ' The Palace Court.
CURIA PENTICIARUM. L. Lat. In

old English law. A court held by the
sheriﬁ' of Chester, in a place there com
monly called the Pendice. Cowell.
CURIA PERSONLE. L. Lat. In old
records. A parsonage-house, or manse.
Kennetfs Par. Ant. 205. Cmoell.
CURIA PEDIS PULVERIZATI. L.

Lat. In old English law. The court of
piedpoudre or piepouders, (q. v.) 3 Bl.

Com. 32.
CURIA REGIS. L. Lat. In old Eng
The name of an entry made in the record lish law. The king’s court; the supreme
of a cause by way of continuance, where court of the kingdom, established by the
judgment was not given at the same term Norman princes. Crablfs Hist. Eng. Law,
in which the cause was argﬁed. See Con 57. Otherwise called curia ma-gna, and
tinuance.
aula regis. Id. 144. The aula regis, the
CURIA BARONIS or BARONUM. L. bancus, (afterwards the common bench,)
Lat. In old English law. A court baron. and the zter or eg/re, are all called by Brac
Fleta, lib. 2, c. 53. See Court baron.
ton curiae regis, the king’s courts; though
CURIA CHRISTIANITATIS. L. Lat. the ﬁrst of these was so in a peculiar sense,
In old English and Scotch law. A court being held before the sovereign in person,
christian; an ecclesiastical court. Fleta, (coram ipso rege). Bract. fol. 105 b, 361 b,
lib. 5, c. 28, § 8. Reg. Maj. lib. 2, c. debet 362.
An ancient name of parliament. Stat.
autem, 37; lib. 1, c. placitum, 17. Slcene
de Verb. Signifl
Mert. pr Bract. fol. 227 b. The king’s
CURIA CLAUDENDA. See ‘De curia council, composed of the earls and barons.
claudenda.
Fleta, lib. 1, c. 17, §9.
CURIALITAS. L. Lat. In old Scotch
CURIA COMITATUS. L. Lat. In old
English law. The court of the county; the law. Curtesy; curiality; the estate of
county court, or court of the shire, (Sax. tenancy by the curtesy. Skene de Verb.
scg/regemot,) in the Saxon times. See County Signtf. Crag. de Jur. Feud. lib. 2, e. 19,
court, Comitatus.
§4. 2 Bl. Com. 126. 2 Wooddcs. Lcct.
CURIA DOHINI. L. Lat. In old 14. See Uurtcsy.
English law. The lord’s court, house or
Curiosa at captiosa interprctatio in legs
hall, where all the tenants met at the time l't})1'0lJ11lll]'. A curious [overnicc or subtle]
and captions interpretation is reprobatcd in
of keeping court. Cowell.
CURIA LEGITIME AFFIRMATA. law. 1 Bulstr. 6.
CURNOC-K. In old English law. A
L. Lat. In old Scotch practice. Court
lawfully opened, or opened in due form. measure containing four bushels or half a
10 Mod. 441.

A formal phrase used in the captions of quarter of corn.

Cowell.

Blount.
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CURRERE. Lat. In old English law.
To run; to elapse, as time, with the effect
of limitation. Nullum tempus currit dona
tioni regis vel contra eum in hoc cam ,' no
time runs against the king’s gift, or against
him in this case. Bract. fol. 56. Id. fol. 103.

CUR

is to be uniformly followed].

3 Bulslr.

53. Brmm’sMax.57,[98—100]. “The
course of every court is the law of the

court.” Lord Brougham, 7 Bell’s Appeal
Cases, 166.
CURT. L. Fr.

Court

.
LL. Gul.

Currit tnnpus contra desides ct sui juri_s Cong. ll. 6, 28.
CURTESY, or CURTESY OF ENG
t0I]itIIl}]l61'tS. Time runs against the sloth
ful and those who neglect their rights. LAND. [L. Lat. curialitaa, curialiias An
Id. fol. 100 b, 101. Fleta, lib. 2, c. 60, glicana ; lea: Anglia: ; curtesia: L. Fr. cur
tesie Dengleterre, ley d’Engleterre.] An es
§ 8. Id. lib.'4, c. 5, § 12.
’
To have course or elfect. Currat lea: tate to which a man is by law entitled, on
commun-is sicut prius currere consuevit; the death of his wife, in the lands or tene
the common law shall have course, as it ments of which she was seised during the
hath heretofore usually had. Stat. Marlbr. marriage in fee simple or fee tail, provided

c. 7, 9.

Fleta, lib. 1, c. 12,

7.

Id. lib. he had issue by her, born alive during the

2, c. 66, §11. Uurrat lee; let the law marriage, and capable of inheriting her es
take its course; the law must take its tate. 1 Sleph. Com. 246. In this case he
course. 12 Mod. 218. VVrits are said to shall, on the death of his wife, hold the
run (cum-ere).
lands for his life, as tenant by the curteay
To run, as a stream. 1 Show. 350. See of England. Id. ibid. 2 Bl. Com. 126.
Bract. fol. 438. Litl. sect. 35. Co. Litt.
Aqua ourrit. &c.
CURRIT QUATUOR PEDIBUS. L. 29 b. It is aspecics of freehold estate, not
Lat. It runs upon four feet; or, as some of inheritance, and equally known to Eng
times expressed, it runs upon all fours. A lish, Scotch and American law. 4 Kent‘:
phrase used in arguments to signify the Com. 27, 28. Erslc. Inst. b. 2, tit. 9,§52.
entire and exact application of a case 1 Hilliard’s Real Prop. 110, et seq.
quoted. “It does not follow that they run United States Digest, Dower and Curtesy.
quatuor pedibus.” 1 W. Bl. 145.
*,,,* The early writers on English law
CURRUS. Lat. In old English law. agree in considering this kind of estate as
A chariot or carriage. Bract. fol. 168. peculiar to the law of England, and hence
Distinguished from carecta, and car-rum.
it is frequently called by them, and in old
CURSITOR. L. Lat. and Eng. [clericus statutes and records, a tenancy per legem
dec-ursu.] In English practice. An officer A-ngliw, par la. ley Dengleterre, (by the law
or clerk belonging to the court of chancery; of England,) or, as expressed by Britten,
whose business is to make out all original title de fraunlctenemmt en lo heritage sa
writs. These oﬁicers are of very ancient femma, par reason d’ la ley Dengleterre.
institution, and were formerly termed clerici Glanv. lib. 7, c. 18. Bract. fol. 437 b, 438.
dc secunda forma, (clerks of the second Britt. c. 51, fol. 132. Id. c. 66, fol. 167 b.
grade,) and in the statute 18 Edw. III. Fleta, lib. 6, c. 55. Litt. sect._ 35.
st. 5, are called clerks of course. O'rabb’s Stat. Westm. 2, c. 3. Finch’: Law, b. 2,
Hist. Eng. Law, 547. The name is de c. 3, ad ﬁn. 1 Steph. Com. 246, note (0).
rived from the writs de cursu, (that is, those In the Year Books, it is described both as
original writs which issued in ordinary tenancy par la. curlesie d’Engleterre, and
cases, and of course,) which it was their par la ley D’Engleterre. P. 2 Edw. III. 5.
oﬁice to make out. Hob. 118. See De T. 3 Edw. III. 14. M. 4 Edw. III. 58.
cursu, Original writ.
T. 8 Edw. III. 7. M. 9 Edw. IH. 29.

CURSO. L. Lat. In old records. A It has been shown by modern writers, that
ridge. Oursones terrw; ridges of land. this peculiarity did not, in fact, exist; a
Cowell.
similar kind of estate being found to have
CURSUS. Lat. [from currere, to run.] prevailed in Normandy, as well as among
In old English law. A course or running, the ancient Germans, and even in the R0
as of water, (cursus aqua). Oursus car man law. Grand Uoustum. c. 119. Lin
bonum ; a scam of coals. Towns. Pl. 43. denbrog. LL. Alum-. tit. 92. God. 6.60.1.
A course or practice. Cursus curiaz; 2 Bl. Com. 126. Gray. de Ju-r. Feud. lib.
the practice of a court.
2, c. 19, sect. 4.
Wright on Tenurea, 193,
Cursus curiae est lex wriw. The practice 194. Bissct on Estates, 36. 4 Ke:zt’s Com.
of a court is the law of the court; [i. c. it 28. Its actual derivation from these
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sources, however, not having been made ing of the term, and cites an old record
out, the correctness of the ancient opinion showin garden to be distinct from carti
lount cites an old statute to the
as to its local origin in England, seems to lage.
be not materially affected. 2 Wooddes. same effect, and is followed by Jacob. It
7
certainly is not the modern meaningr 1
As to the meaning of the term curtcsg ChiIt. Gen. Pr. ub. sup. Cowell confounds

Lect. 13.

itself, it is by some writers understood in the two meanings.
its ordinary sense offavor, (gratia,) the es
*,,,’* The radical signiﬁcation of this term,
tate being enjoyed rather by favor of law, as clearly shown by Spelman, is an enclosed
(ea: gratin legz's,) than as a matter of right. space about a house, an area actually fenced
Spelman, voc. Jus curialitatis. Skene de in, (intra septum). Fleta uses the terms
V Lcct.
3.
Verb. 1Sign.
voc. Uurialitas. 2 Wooddes. curia (court,) and eurtilugium, in such
Sir J. Jekyll, 2 P. Wrns. 703. connection as to show that their meaning

Others trace it to curtis or curia, (a court,) was similar, applying both to the arrange
as denoting an attendance by the husband
on the lord s court, in ca acity of his vassal
or tenant, in respect of his wife’s land. 2
.Bl. Com. 126. Bi-mt on Estates, 37.
Others, adopting the same etymology, give
it a different application, considering tenant
by curtesg as signifying as much as tenant
by the courts of England. C'rabb’s Hist.
Eng. Law, 86. 2 Chitt. Bl. Com. 126,
note. But this last seems a strained deri
vation.
Lat.
CURTILAGE.
curtilagium ; from
L. Fr.
curtis,
and aEng.
dwelling,
'

ment of ground about a farm-house. Fleta,
lib. 4, c. 20, § 6. Neither Cowell, Blount
nor Jacob, however, admit the idea of en
closure into their deﬁnitions. And see
Shep. Touch. 94.
_
In the late case of The People 11. Taylor,

or curtillum, the enclosed area around it,

is perhaps unfortunate that this term, which

(2 Michigan, (Gibbs) R. 250,) the signiﬁ
cation of the term “curtilage” was made
the subject of very particular consideration.

The court (“"ing, J seemed disposed to
depart from the strict idea of an actual en
closure, as maintained in England, and held,
on this point, the following language: “It

and agere, to do; as being the place where is found in the English statutes, and which
the business of the house is done : or from is descriptive of the common arrangement
curtis, or cu-rtillum, solely: or from Fr. of dwellings and the yards surrounding
cour, court, and Sax. leagh, place.] A them in England, should have been perpet
yard, court-yard, or piece of ground lying uated in our statutes. It is not strictly
near to a dwelling- ouse, and included applicable to the common disposition of
withinﬁhe same fence~.* Deﬁned by Spel enclosures and buildings constituting the
man, as the space included within the en homestead of the inhabitants of this coun
closure of a court, (quicqulzl spatii intra try, and particularly of farmers. In Eng
septum curtis seu curtilli clauditur) and land, the dwellings and out-houses of all
distinguished from ground lying in open kinds are usually surrounded by a fence or
ﬁelds, (quad discinctum jacet in campania, stone wall, enclosing a small piece of land,
hocest, in campis). Gloss. voc. Curtilagium. embracing the yards and out-buildings near
Lib. Rames. sect. 271, cited ibicl. This an the house, constituting what is called the
cient sense of the word is still retained. 1 court. This wall is so constructed as to
Crabb’e Real Prop. 7 6. In its most com add greatly to the security of the property
prehensive and proper legal signiﬁcation, within it; but, as such precautionary ar
it includes all that space of ground and rangements have not been considered ne
buildings thereon, which is usually enclosed cessary in this country, they have not been
within the general fence immediately sur adopted. Hence the difficulty, in this case,
rounding a principal messu-age and out of giving a correct interpretation to the
buildings, and yard closely adjoining to a statute, and of judging whether the barn,

dwelling-house ; but it may be large enough

as described by the witness, was within

what was understood by the legislature as
the curtilage of the house.” The real
question in the case seems to have been,
torius). Lindewodc Prov. tit. De decimis, whether a curtilage was necessarilya single
c. Sancla, § Omnibus. Spelman. Thel. enclosure, and whether it might not include
Dig. lib. 8, c. 1, {Y 6. Shep. Touch. 94. more than one yard near the dwelling-house.

for cattle to be levant and eouchant there
in. 1 Chitt. Gen..Pracl. 175.
A garden; a kitchen-garden, (hortus oli

Spelman denies this to be the proper meau- l The court inclined to think it might. The
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barn in reference to which the question in out of his court to battle. 3 Bl. Corn‘. 320,
the case arose, stood eighty feet from the note
Canem custodem domfw sive
dwelling-house, and nearly in range with curtis. L. Salic. tit. 6, § 3.
A dwelling-house, with land adjoining,
it east and west ; it stood in a yard or lane,
with which there was a communication or belonging to it; a manse or manor.
from the house by a pair of bars. The Spelman. Lindewode Prov. Angl. lib. 3,
space of ground occupied by both build tit. De decim. c. Sancta, § Omnibus.
ings, and the buildings, were such as are
The palace, household or court of a sove
usually included in one enclosure in Eng reign. Spclman. Jomandes dc Reb. Ge
land. The court held the barn to be with ticis, c. 34, cited ibid.
in the curtilage. 2 Michigan R. 251—
The seat or residence of a nobleman.
253. See 1 Carr. (ft K. 84, cited ibid.
Spelman.
In a. recent case in Massachusetts, the
A village or town, as distinguished by
English idea of a cartilage as a space actu the residence of a noble. Spelman.
ally enclosed, was more strictly adhered to.
A judicial tribunal; a court of justice;
The court deﬁned the word to mean, in anciently called placitum.
See Court.
LL.
law, a fence or enclosure of a small piece Curtis regia; the royal court.
of land around a dwelling-house, usually in Longob. lib. 1, tit. 2, l. 9. Judicial tribu
cluding the buildings occupied in connec nals were called courts, because originally
tion with the house; and held that this held in the courts, (in curtibus, id est, tedi
enclosure may consist wholly of a fence,_or bus,) that is, the palaces and residences of
partly of a fence and partly of the exterior kings and nobles. Spelman. The vassals
side of -buildings so within the enclosure. who sat as judges in these courts of their
Commonwealth 1;. Barney, 10 C'ushing’s lord were called peers of the court, (pares
curtis, q. v.) Id. Feud. Lib. 1, titt. 2,3,
R. 480.
,
CURTILAGIUM. L. Lat. In old Eng 4, et passim.
Curia, however, was the
lish law. Cartilage; a, or the curtilage. Latin word generally used to denote a
court. See Curia.
Spel-man. See Curtilage.
CURTILES TERR/E. L. Lat. In old
CUSTA. L. Lat. In old English law.
English law. Court lands. Cowell. See Cost or costs. Spclman, voc. Custagium.
Court lands.
CUSTAGIUM, l. CUSTAGIA; from
CURTILLUM. L. Lat. [from curtis, Fr. eoust, coustange. L. Lat. In old English
q. v.] In old English law. An area or law. Cost or costs; expenses ofjudicial pro
space lying within the enclosure of adwel ceedings. Spelman. Fleta, lib. 2, c. 64,
ling-house, (infra curtis, seu habitaculi se § 21. Sometimes translated costages.
'
Spelman. LL. Ina, c. 40,
pzmentum).
CUSTANTIA. L. Lat. [Fr. coustanga]
cited ibid. Spelman prefers the deriva Costs. See Custagium.
tion from the Fr. courtil, a space behind
CUSTODE ADMITPENDO. L. Lat.
ahouse, as a green-house or garden, (area See De custode admittendo.
sub aversa wdium parte ; viridarium, hor
CUSTODE AMOVENDO. L. Lat. See
tus) ,' answering to the Sax. weorth.
De custode amovendo.

CURTINER.

L. Fr. To improve; to

CUSTODES, [pl. of Castes] Lat. Inthe

cultivate; to fence in. Britt. c. 55.
CURTIS, Om-ta, Uurtus. L. Lat. [from
Gr. xuprlg, xugrﬁ, Lat. co/rs, cohors, a c e,
enclosure, or enclosed space] In old u

Roman law. Guardians; observers; in
spectors. Persons who acted as inspectors
of elections, and who counted the votes
given. Tugl. Civ. Law, 193.
ropean law. A space or area about a house,
CUSTODES, pl. of CUSTOS.] Lat. In
(area circa mdes). Spelman. Leo A/farsic. old English law. eepers; guardians. Cus
Casin. lib. 1, c. 36, cited ibid.
todes pacis ; conservators of the peace. 1
A garden. Id. See Cartilage.
Bl. Corn. 349, 350. Uustodes placitorum

An enclosure or pound for securing ani coronce ,' keepers of the pleas of the crown.
mals.

LL. Burgund. tit. 23, § 1.

Supposed to be the same with coroners.
Custodcs
(casa, vel habitowulum rusticum) ; a court. libertatis Anglia autlwritate parlinmmti ;
Spelman. Si mulier foras curte sua e:cie keepers of the liberty of England, by the
rit ; if a woman shall go out of her house. authority of parliament. The style in which
LL. Burgund. Add. 1, tit. 5, § 2. Si quis writs and ot er judicial proceedings were
ad battalia curte sue ca.-ierit ; if any one go made out in England durmg the grand re

A house or dwelling; a country house, Crabb’s Hist. Eng. Law, 150.
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-bellion, from the execution of King Charles
I. till Oliver Cromwell was declared ro
tector. Termes de la Leg. Whart0n’s er.
Whishaw.
CUSTODIA. Lat. In the civil law.
Custody ; conﬁnement; conﬁnement in a
public prison. Dig. 50. 16. 224.
CUSTODIA.
Lat.
from castes, a
keeper or guardian; L. r. gard, garde.]

CUS
Custom also signiﬁes a toll or tribute,

and the service of a tenant to his lord, but
in these senses it usually occurs in the
plural. See Customs.

Customs serra prise stricte.

Custom shall

be taken [is to be construed] strictly. Jenk.
Cent. 83.
CUSTOM OF MERCHANTS. [L. Lat.
consuetado mercatorum.] A system of
In old English law and practice. Keeping; customs or rules relative to bills of ex
custody. In arcta ,et salva custodia ,' in change, partnership, and other mercantile
close and safe custody. 3 Bl. Com. 415. matters, and which, under the name of
'Ward, or guard; the duty of keeping lea: mercatoria, or law merchant, has been
guard. 1 Bl. Corn. 356. Custodia castri , engrafted into, and made a part of the
castle-guard. Mag. Cart. 9 Hen. III. 0. 20. common law. 1 Bl. Com. 75. 1 Steph.
\Vardship or
ardianship; (custodia Com. 54. 2 Barr. 1226, 1228. Accord
pupillorum).
eg. Orig. 161, et seq. ing to Mr. Stephen, this branch of the law
Spelman. Braet. fol. 87. Co. Litt. 76 a. is distinguished by a separate name, only
Custodia comitatas; the wardship of a because it applies to the particular subjects
county. 3 Salk. 322.
in question, principles different from those
A ward of a city or town. Spelman.
which the common law ordinarily recog
CUSTODIRE. Lat. In old English nises, and because these principles were en
law. To keep. Tam negligenter et impro grafted into the municipal system of Eng
oide custodivit ignem suam, quad domus land by gradual adoption from the lea:
combusta fuit; so negligently and careless mercatoria, or general body of European
ly kept his ﬁre, that the house was burnt. usages in matters relativeto commerce. ' 1
Steph. Com. 54.
5 C0. 14.
CUSTODY. [from Lat. castodia, q. v.]
Lord Holt said, in Cranliu n v. Evans,
Care; keeping.
(1 Show. 5, case 8,) that he knew no dis
Detainer under arrest; conﬁnement; tinction between lez mercatoria and comme
imprisonment.
tudo mereatorum. “ The custom of mer
CL'STO.\I.
Fr. coutume, custome; chants is the law merchant.” Foster, J. 1
Lat. consuetudo. A law, not written, es W. Bl. 299. The custom or usage of
tablished by long usage, and the consent trade is the law of that trade; and to make
of our ancestors. Termes dc la Leg. Cow it obligatory, it must be ancient,—suﬂi
ell. Bract. fol. 2. If it be universal, it is ciently so, at least, to be generally known,
common law; if particular to this or that certain, uniform and reasonable. United
place, it is then properly custom. Holt, States Digest, Custom and usage, and
C. J. 1 Show. 5, case 8. 3 Salk. 112. cases there cited.
The requisites to make a particular'custom
CUSTOMARY ESTATES. In English
valid are, 1) it must have been used so law. Such estates as owe their origin to
long that t e memory of man runneth not the customs of different manors, and be
to the contrary; (2) it must have been con long to such persons as hold their lands by
tinued ; (3) peaceable ,' (4) reasonable; (5) copy of court roll, or tenures of the like
certain; and (6) compulsory, that is, not kind. 2 Crabb’s Real Prop. 985, § 2354.
left to the option of an man whether he
CUSTOMARY FREEHOLD. In Eng
will use it or not. (7) ustoms must also lish law. A variety of copyhold estate,
be consistent with each other. 1 Staph. the evidences of the title to which are to
Com. 56-58. 1 Bl. Com. 76—78. Co. be found upon the court rolls; the entries
Lift. 110 b. 3 Ad. 4' Ell. 554. See 2 declaring the holding to be according to
Hilliard’s Real Prop. 153. Rr00m’s Mar. the custom of the manor, but it is not said
[712]. United States Digest, Custom and to be at the will of the lord. The inci
usage. The distinction between custom and dents are similar to those of common or

prescription is, that the former is common pure copyhold.

1 Steph. Com. 212, 213,

to many; the latter eculiar to an indivi and n_0tc. 2 Bl. Com. 100, 149. 1 Crabb’s
dual. Termes de la eg. In other words, Real Prop. 700-712, §§ 920-923. 1
'custom is local; prescription is personal. Man. Gr. (t Scott, 940.
4 Co. 32. 2 Bl. Corn. 263. See Consaetudo.
CUSTOMARY SERVICE. In English

GUS
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law. A service due by custom from one King’s Bench and Common Pleas, whose
person to another; as the service of doing oﬂice was to receive and keep all the writs,
suit to another’s mill, where the persons
reident in a. particular place, by usage time
‘out of mind, have been accustomed to
grind their corn at a certain mill. 3 Staph.
Com. 509. 3 Bl. Com. 235.

returned into the court, and also all records
of nisi prius. Termes de la Leg/. Cow
ell. Blount. 1 Tidd’s Pr. 43, 44. 1
Archb. Pr. 11. His title in the Common
Pleas, was custos brevium domini regis do
[L. Lat. barwo. Towns. Pl. 211. This oiﬁce was

CUSTOMARY TENANTS.
cuslumarii tenentea] In English law. Such abolished by statute 7 1Vill. IV. and 1

tenants as hold by the custom of the Vict. e. 30.
manor, as their special evidence. Termes
CUSTOS FERARUM. Lat. A game
de la Ley. Copyholders belong to this keeper. Towns. Pl. 265.
class. 2 Bl. Com. 147, 148. Sec Copy
CUSTOS IIORREI REGII. L. Lat.
holder.
Protector of the royal granary. 2 Bl.

CUSTOMS.

Lat. eusluma, custumaz, Com. 394.

custumiw ; from Fr. coustum ; consuetu
CUSTOS MARIS. L. Lat. In old
dinea] The duties, toll, tribute or tariﬁ' English law. \\'arden of the sea. The
payable upon merchandise exported and title of a bi h naval oﬁicer among the

imported, and forming apart of the public Saxons, and a%er the Conquest, correspond
revenue. 1 Bl. Com. 313, 314, note, 315. ing with admiral. Rot. Pat. 6 Johan. m.
2 Steph. Com. 57 5, et seq.
8. Rot. Pat. 8 Hen. III. p. 1, m. 3, 4.

These imposts seem to have been called Cl. 9 Hen. III. m. 15, &c. Rot. Pat. 48
customs from having been paid from time Hen. III. p. 1, m. 3. Hale’s Hist. Com.
immemorial.

1 Chitt. Bl. Com. 314, note. Law, 36, note. See Admiral, Capitaneus.
\Varden of the ﬂeet. 2 Mod. 221.
ties were called in old legal Latin, cast-umle
CUSTOS PLACITORUM CORON.-E.
and consuctudines indiscriminately. 2 Inst. L. Lat. In old English law. Keeper of
58. 4 Inst. 29, 30. See Duties. But the pleas of the crown. Bract. fol. 14 b.
according to Blackstone, consuetudines, Cowell supposes this oﬂice to have been
whenever it occurs, means usages. 1 Bl. the same with the custos rotulorum. But
Com. 314. See 2 How. St. Trials, 4-12, it seems rather to have been another name
for coroner.
C’rabb’s Hist. Eng. Law,
413.
CUSTOMS OF LONDON. Particular 150. Bract. fol. 136 b. The title itself
customs within the city of London, with indicates a criminal, rather than a civil
regard to trade, apprentices, widows, or jurisdiction. See Corona, Placita corona.
phans and a variety of other matters. 1 In the writ de odio et atia, these oﬁieers
Bl. Com. 75. 1 Steph. Com. 54, 55.
are mentioned as sitting with the sheriff in
CUSTOMS AND SERVICES. [L. the count court. Reg. Orig. 133 b.
Lat. consuchulincs et servitz'a.} In old Eng
CUST S ROTULORUM. L. Lat.
lish law. Services which he tenants of Keeper of the rolls. An oflieer in Eng
lands, under the feudal law, owed to their land who has the custody of the rolls or
lords, and which, if withheld, the lord records of the sessions of the peace, and
might resort to the writ of customs and also of the commission of the peace itself.
services (breve de consuetudinibus et aer He is always a justice of the quorum in
vitiis,) to compel them. Toml-ins. See the country where appointed, and is the
Dc consuetudin-ibus et servitiis.
principal civil oﬁicer in the county. 1 Bl.
CUSTOS. Lat. In old English law. Com. 349. 4 Id. 272. Lamb. Eiren. lib.
A keeper, or protector. See infra.
4, c. 3, p. 373. Bacon's lVorlcs, iv. 316.
A guardian. Mag. Cart. 0. 4. Braet. 3 Staph. Com. 37. 4 Id. 337. Cowell.
CUSTOS SPIRITUALIUM. L. Lat.
_fol. 87, 161. Co. Lilt. 76 a.
A magistrate; the warden of a city. In English ecclesiastical law. Keeper of
Fleta, lib. 2, c. 64, §2. The capitalis the spiritualities. He who exercises the
castes or custos major, (chief warden,) spiritual jurisdiction of a diocese, during
seems to have answered to the mayor. Id. the vacancy of the see. Cowell.
CUSTOS TE.\iI’ORALlUM. L. Lat.
ibid.
CUSTOS BREVIUM. L. Lat. In Eng In English ecclesiastical law. Keeper of
lish practice. Keeper of the writs. A: the temporalities. He to whose custody
principal clerk belonging to the courts of 1 a vacant see or abbey was committed by

According to Lord Coke, customs or du
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the king, as supreme lord; who, as a stew clere; do not be so clear (conﬁdent). Dger,
ard of the goods and proﬁts, was to give 31, (Fr. ed.) Cg bien; as well. Cg court;
account to the eseheator, and be into the so speedily. Cg que; so that. Kelham.
exehequer. Cowell.
CY PRES. L. Fr. So near; as near;
CUSTOS TERRA3. L. Lat. In old as near as possible. Donques doit lefeofee,
English law. Guardian, warden or keeper per la leg, fairs estate a la feme, cy pres le
of the land. Mag. Cart. Johan. c. 4. Id. condition, et auxi cy pres l’entent de le con
, 9 Hen. III. e. 4.
dition que ilpoitfaire, &e. Then ought the
CUSTUMA. L. Lat. [lfrom Fr. cous feoffee, by the law, to make an estate to
tum, toll or tribute.] In 0 d English law. the wife, as near the condition, and also as
Customs, duties or imposts. 1 Bl. Corn. near the intent of the condition, as he can
314. Urabb’s Hist. Eng. Law, 255. AC make it, &c. Litt. sect. 352. “With an
eording to Spelman, who is supported by intention of going there if it should be
the Register, the proper word is custumaz. possible, if not, of going cg pres.” 1
Reg. Orig. 138.
Uampb. 537.
CUSTUMA ANTIQUA SIVE MAG
CY PRES, DOCTRINE OF. The doc
NA. L. Lat. Ancient or eat customs. trine of construing written instruments as
Duties formerly payable in ‘ ngland under near to the intention of the parties as possi
the statute of Conﬁrmatio Chartarum, by ble. Shep. Touch. (by Preston,) 83, 84.
every merchant, as well native as foreign, It is most commonly applied to the con
on wool, shee skins or woolfels, and leather struction of wills, and is only another name
exported. 1 hilt. Bl. Com. 314, and note. for the general principle, Ssometimcs called
4 Inst. 29. Stat. Conﬁrmatio Uhartarum, the rule of approximation, of carrying into
c. 11,
3 Salk. 339. Hale dc Jur. effect the testator’s intention as nearly as

may be according to the rules of law. Lewis

Mar. pars 3, c. 5.

on Perpetuitg, 427. 2 Storg’s Eg. Jar.
§ 1169. This doctrine has been made a
part of the statute law of the state of New
York. 1 Rev. St. [748% 740, § 2. Sav
commodities, as well imported as exported. age, C. J. 14 W'endcll’s . 308.
The doctrine of cg pres may be more
This was usually called the alien’s duty,
and was ﬁrst granted in 31 Edw. I. 1 Bl. particularly stated thus: that where there
is a general and also a particular intention
Corn. 314. 4 Inst. 29.
CUSTUS. L. Lat. In old English law. apparent on a will, and the particular in
Cost; charge; expense; costs; charges. tention cannot take effect, the words shall
Glanv. lib. 1, c. 32. Ad custum taum; be so construed as to 've effect to the gene
at your cost. Reg. Orig. 2 b. Ad cus ral intention. Broom sMazinw, 244, [434.]
tum ejus. Bract. fol. 234. Ad castus Lewis on Perpetuitg, 426. 2 S’mith’s Lead.
proprios; at her own charges. Fleta, lib. Gas. 294. Thus, in case of a donation for
1, c. 15, § 3. Primi custus; the ﬁrst costs. charitable purposes, if it be incapable of
Id. lib. 2, c. 73, § 3.
being literally acted upon, or if its literal
CUTH, Couth. Sax. Known; know performance would be unreasonable, a de
ing. Uncutk ; unknown. See C0uthut cree will be made for its execution cg pres,
that is, in some method conformable to the
lauglz, Uncuth.
CUTPURSE.
Lat. bursarum. scis general object, as closely as possible to the
sor ,' L. Fr. cgnsoar de burse, q. v.] In old s cciﬁe design of the donor. 3 Staph.
CUSTUMA PARVA ET NOVA. L.
Lat. Small and new customs. Imposts
of 3d. in the pound, due formerly in Env
land from merchant strangers only, for sill

criminal law.

An oﬂ'ender answering to

the modern piekpocket.

36, § 11.

om. 230. 2 Storg’s Eq. Jur. § 1169, et
2 Kent’: Corn. 288. So, where limi
tations are made by way of remainder to

Fleta, lib. 1, c. seq.

CY. L. Fr. Here. W. et A. safeme, the children of unborn persons, which are
qua cy sont; W. and A. his wife, who are generally void for remoteness, there are
here.
Stat. Med. Lev. Fines.
2 Inst. cases in which the courts in England have
510. Cg apres; hereafter. Cg avant , so moulded, or put such construction upon
the limitations, as that the unborn parent
heretofore. Kelham.
CY, Cge, Ci, Si, Sg. L. Fr. So; as. may take an estate tail, and the prope
Cy langaiahant ou cy decrepgte que il ne vest in his issue by descent, by which
poit, &c. ; so sick or so feeble that he can objection of remoteness is obviated. Lewis

not, dze. Litt. sect. 434.
Von. I.

Ne soics eye on Perpetaitg, 426. It is this last descrip
27
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tion of cases which most commonly calls
forth the application of the doctrine of cy
D. The initial letter of the word Di
pres. Fearm on Contingent Remainders,
204. Butler’s note, ibid. Lewis on Per gesta, or Digestum, used by some civilians,
petuity, 426—454. 4 Kent’: Com. 508, in citing the Digests. Tag/lor’s Gin. Law,
notes. Coster v. Lorrillard, 14 Wendell’s 24.
D is sometimes used, in the old books,
265.
CYEINS. L. Fr. Here; in; within. instead of T, at the end of Latin words; as
Yearb. M. 19 Hen. VI. 35.
capud, for caput.
D. E. R. I. C. An abbreviation used
CYMETER. L. Fr. Ahurial place; a
for De ea re ita censuere (concerning that
cemetery. Britt. c. 43.
CYMMORTH, (pl. Cg,/mmorthau.) Brit. matter have so decreed,) in recording the
In old English law. An assembly for the decrees of the Roman senate. Tayl. Civ.

purpose of assistance.

Stat. 4 Hen. IV. c. Law, 564, 566.

27. Barringt. Obs. Stat. 360.
DA, Dea. L. Fr. Yes. Kelham.
DABIS? DABO. Lat. (VVi1l you
CYNEBOTE. Sax. [from cyn, kin, or
‘vetof Ithe
will
give.)
In theaverbal
Romanstipu
law.
relationship, and bot, a satisfaction.] In fg)1ne
forms
of making
Saxon law. A pecuniary composition for
killing a relative; the same with cenegild, lation. Inst. 3. 16. 1. Braet. fol. 15 b.
DACRUM, Dakrum, Dacra. L. Lat.
(q. v.) Spelman, voc. Cenegild.
CYNK. L. Fr. An old form of writing In old English and Scotch law. A daker,
or dakir; a measure of certain commodi
einque. Reg. Orig. 72, regula.
CYNSOUR DE BURSE. L. Fr. A ties. A daker of hides (c0ri0rum,) con
cutpurse; (celuy que la burse coupe). sisted of ten skins; a dal-Ker of gloves con
sisted of ten pairs; a daker of horse-shoes
Britt. c. 15.
CYRICBRYCE. ' Sax. [from cg/ric, (ferrorum equorum,) consisted of twenty
church, and bryce, a breaking, or breach.] shoes. Fleta, lib. 2, c. 12, §3. Unius
In Saxon law. The act or crime of break dacre corii jirmiti ,' of one daker of tanned
ing into a church, [church breach]. LL. hides. 1 Pitc. Grim. Trials, part 2, p. 21.
Ecol. Canut. Regis. Blount.
DAERIA. L. Lat. In old English
CYRICSCEAT. Sax.
[from cg/rie, law. A dairy. Fleta, lib. 2, c. 87.

church, and sceat, a tribute.]

In Saxon

DAGGE.

A kind of gun.

1 How. St.

law. A tribute or aymcnt due to the
church. Cowell. S}1)1clman, voc. Circset.
CYROGRAFFE. L. Fr. Achirograph,
(q. v. Britt. c. 21.
C ROGRAPHARIUS. L. Lat. In
old English law. A cyrographer; an oﬂi
cer of the Barwus, or court of Common
Bench. Fleta, lib. 2, c. 36.
CYROGRAPHER OF FINES. See
Chirographer offines.
CYROGRAPHUM. L. Lat. In Saxon
and old English law. The name of a deed
or charter among the Saxons. 1 Reeves’
Hist. Eng. Law, 10. See Uhirographum.
A charter, written in two parts, with the
word cyrographum, in capital letters be

Trials, 1124, 1125.
DALE and SALE. Fictitious names of
places, used in the English books, as ex
amples. Perk. ch. 2, sect. 152. “The

tween, through which it was divided by

damnum, q. v.]

manor of Dale and the manor of Sale,

lying both in Vale.”
of Revocation of Uses.

Bacon’s Arg. Case
See Perk. ch. 3,

sect. 230. “ Overdale and Netherdale.”
Keilw. 167.
DALUS. Dailus, Dag,/la. L. Lat. In
old English law. A dale, valley or low
place. 1 Mon. An-gl. 680. 2 Id. 211.
A balk, or narrow slip of pasture left be
tween the ploughed furrows in arable land.
Cowell.
DAMAGE. L. Fr. and Eng.
Lat.
A loss, hurt, or hindrance

sustained by a party in his estate or person!‘
C011.-ell. En son damage ; in his damage;
doing him damage. Britt. c. 27.
DAMAGE CLEER. L. Fr. and Eng.
[q. d. damage de cler; clerk’s compensa
CYTE. L. Fr. Cited. 1 And. 229. tion; L. Lat. damna clericorum.] In old
CYTEE. L. Fr. City; a city. A English practice. A sum of money or fee
toutes noz cg/teez; to all our cities. Conf. which a plaintiff recovering damages in the

cutting. Id. Called also charta cyrogra
phata. Bract. fol. 34.
One of the parts of a ﬁne. Finis et cy
mgraphum. Bract. fol. 50, 59, 194. See
Chirograph.

Charter. 25 Edw. I.

courts of King’s Bench and Common Pleas
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anciently had to pay to the prothonotary, is much needed to express with precision
or chief oﬁicer of the court, before he could the idea or quality of mere damage, as dis
have execution. It was abolished by stat tinguished from wrong or injury.
tute 17 Car. II. c. 6. Terms: de la Leg.
DAMNA. L. Lat. [lplur. of damnum,
Cowell.
q. v.] In old English aw and practice.
DAMAGE FEASANT (or FAISANT). Damages, inclusive of costs of suit 10 Co.
L. Fr. [L. Lat. damnumfacientea] Doing 116 b. Co. Litt. 257 a.
damage. A term applied to a person’s cat
Damages, exclusive of costs. 10 Co. ub.
tle or beasts found upon another’s land, do sup. Damna in duplo; double damages.
ing damage by treading down the grass, Stat. Westm. 2, c. 26.
grain, &c. 3 Bl. Com. 7, 211. Tomlins.
DAMNARE, Dampnare. Lat. In old
The phrase seems to have been introduced English law. To condemn. See Damna
in the reign of Edward III. in place of the , tus.
older ex ression en son damage, (in damno
To damage; to injure. Fleta, lib. 3, c.
sue). (l')rabb’s Hist. Eng. Law, 292. See 16, § 36.
Damage.
DAMNATUS. Lat. [from damnare,
DAMAGER. L.Fr. To injure; to op to condemn.] In old English law. Con
press. Kelham.
demned; prohibited by law; unlawful.
DAMAGES. L. Fr. and Eng. [L. Lat. Damnatus coitus; an unlawful connection.
damna, q. v.] In general practice. A pe Bract. fol. 5. Qui ex damnato coitu mucus
cuniary compensation or satisfaction for an lnr inter liheros non computantur. They
injury, given usually at law, but sometimes who are born of an unlawful connection
in equity.
are not reckoned among children. Id. ibid.
In pleading. A sum of money claimed C0. Litt. 8. 2 Bl. Com. 247.
by the plaintiff in a personal or mixed ac
DAMNER, Dampner. L. Fr. To con
tion, as a compensation for the injury com demn. Dampner a la mort; to condemn
plained of.* 1 Chill. Pl. 395. 1 Tidd’s to death. Britt. c. 5.
Pr. 440. See To lag damages. The word,
DAMNI INJURI./E ACTIO. Lat. In
as actually used in declarations, is always in , the civil law. An action for injurious dam
the singular, (damage, damnum,) the clause age. An action given by the Aquilian law
in which the sum is claimed beginning— ,ainst one who injuriously (i. e. inten

“ To the damage,” &c.

1 Tidd’s Pr. 446.

In practice.

A sum of money assessed

by a jury, on ﬁnding for the plaintiﬁ' or suc
cessful party in an action, as a compensa

tion
site
257
eral

for the injury done him by the oppo
party."' 2 Bl. Com. 438. C0. I/ill.
a. 2 Tidd’s Pr. 869, 870. See Gen
damages, Special damages, Double

damages, Treble damages. Liqmdated dam
ages, Excessive damages, Punitive dam
ages, Measure of damages.

The word damages was formerly used
and understood in two senses; one, called
by Lord Coke the proper and general sig
niﬁcation, which included costs of suit; the
other, called the strict or relative sense,

which was exclusive of costs. 10 Co. 116,
117. Litt. sect. 431. C0. Litt. 257 a.
Lord Ellenborough, 9 East, 299. The
latter is the modern meaning.
DAMAIOUSE. L. Fr. [L. Lat. dam
nosus.] In old English law. Causing
damage or loss, as distinguished from
torcerwuse, wrongful.

ltionallv, without right, or from careless

ness,) ‘killed the slave or beast of another.

See Ad damnum.

Britt. c. 61.

There is no equivalent for this word in

Inst. 4. 3. pr. 2, 3.

Id. 4. 8. 4.

DAMNOSA HZEREDITAS. Lat. In
the civil law. A losing inheritance; an
inheritance that was a charge, instead of a
beneﬁt. Dig. 50. 16. 119. Aterm some
times applied to the property of a bank
ru t.
ord Ellenborough, 7 East, 335.
_ AMNOSUS, Dampnosus. L. Lat.
from damnum, q. v.] In old English law.
hat which produces loss, as distinguished
from injuriosus, or that which works a
wrong. Bract. fol. 231 b. Fleta, lib. 4,
c. 26, § 2.
DAMNUM, Dampnum. Lat. In plead
ing and old English law. Damage; loss.
Ad damnum (q. v.); to the damage. Ad
grave dampnum ,' to the grievous damage.
Fleta, lib. 2, c. 48, §2. Damnum.faci
entes ; doing damage. Reg. Jud. 27.
Pro damno facto; for damage done.
Bract. fol. 156. Dicerepoteritcaptor quod
juste cepit averia sua, quia illa invenit in
damno sue; the taker may say that he
justly took his beasts, because he found

English, although a single word of the kind them in his damage, (i. e. doing him dam-,
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Flela, lib. 2, c. 47, in the Fr. dampncr, solempnitie, and other
words.
DANEGELD, Danegelt, Danigeld. [L.
The word damnum, in this last applica
tion, is understood in some of the old dic Lat. Danigeldum, Danegeldus ; from Dane,
tionaries in the sense of an enclosure; but and Sax. geld, money or tribute.] In old
the corresponding phrase of Britton, en son English law. The Danish tax or tribute;
damage, conclusively shows the true mean money for the Danes, (lributum Danicum).
ing. See Damage. Essa in damno; to be Spelman. Atax of one shilling, and after
wards two shillings, upon every hide of
in loss; to be a loser. Bract. fol. 23 b.
DAMNUM. Lat. In the civil law. land in England, ﬁrst imposed upon the
Damage; the loss or diminution of whati Saxons in the reign of king Ethelred,
is a man’s own, either by fraud, careless for the purpose of bribing the Danes to
ness or accident. Heinecc. Elem. Jur. Civ. desist from their depredations, and after
lib. 3, tit. 14, §784. Halli/‘ax, Ana-Z. b. 2, wards made permanent for the purpose of
maintaining an armed force to defend the
c. 24. See .Dig.'50. 17. 151.
DAMNUM ABSQUE INJURIA. Lat. coast from any invading enemies; thus be
A loss without a wrong; that kind of coming one of the chief branches of the
royal revenue. Spelman, voc. Danigeldum.
damage for which an action will not lie.
Non omnc damnum inducit injuriam. It Crabb’s Hist. Eng. Law, 61. Termes de
is not every loss that produces an injury. la Leg. Hale’s Hist. Com. Law, 162,
B1-act. fol. 45 b. If a n1an commence a note, (Runnington’s ed.)
AANEION, Aavmm Gr. In the civil law.
business, sets up a trade, or opens a school
in a particular place, another may do the Interest; debt. Nov. 106.
same thing in the same place, though he
AANEl2MA,A6mc;m- Gr. In the civil law.
draw away the business or the scholars from A thing loaned; a debt. 1Vov. 4, e. 1.
AANEXZTHX, Aavuirrng. Gr. In the civil
the other; for though it bea loss (damnum)
Id. fol. 158.

to the latter, it is not coupled with such

law. A creditor. Nov. 4, c. 1. Id.'c. 3,§ 1. —

an injury (injuria) as to give a right of ac
DANELAGE, Denelage. [L. F1'. Dane
tion. Holt, C. J. 3 Salk. 10. 3 Bl. Com. lae; L. Lat. Danelaga, Denelaga; from
219, 125, 224. 3 Sleph. Com. 465. 1 Dane, and Sax. lage, law.] Dane law; the
Smith’s Lead. Gas. 131. Broom’c Max. 93, Danish law. A system of laws introduced
150—152]. Bract. fol. 235. See Injuria. by the Danes on their invasion and conquest
be kind of loss for which an action lies of England, and which was principally
is called by Bracton damnum injuriosum, maintained in some of the midland coun
(injurious dama c). Bract. fol. 221, 231 b. ties, and also on the eastern coast 1 Bl.
DAMNUM ‘ATALE. Lat. In the Com. 65. 4 Id. 411. 1 Steph. Com. 42.

civil law.

Fatal damage; damage from According to Spelman, it was the prevail

fate; loss happening from a cause beyond
human control, (quod ea: fato contz'ngit,)
and for which hailees are not liable; such
as shipwreclglightning and the like. Dig.

4. 9. 3. 1. Story on

ailm.

465. Story, so that he came very near imposing it
upon the whole kingdom, (parum abfuit

J. 3 Story’s R. 349, 357. See Fatum.
DAMNUM INFECTUM. Lat. In the
civil law. Damage not yet done; ap
prehended damage, (damnum nondum
factum, guod futurum veremur.) Dig.
39. 2. 2.

DAMNUM REI AMISSJE.
the civil law.

Lat.

In

A loss arising from a pay

ment made by a party in consequence of
an error of law. 1 Mackeld. Civ. Law,

164, § 165.

ing law from the time of King Edgar to
that of Edward the Confessor, and was pre
ferred by VVilliam the Conqueror to all the
other systems which he found in England,

ne toti Anglia: impo-ssuisset,) and this par

tiality was owing to the fact of the Nor
mans being descended from the same
stock with the Danes. Spelman, voc. Le:
Danorum.
DANGERIA. L. Lat. In old English
law. A payment in money made by forest
tenants to the lord, that they might have
leave to plough and sow in time of pannage
or mast feeding. Cowell. Called, in some
places, lye/'-geld, lyef-silver, and lqf-silver.
Id

DAMPNUM. L. Lat. The old form
of writin damnum. Stat. Marlbr. c. 1.
Bract. fo . 98 b. Fleta, lib. 2, cc. 47, 48.
DANGERS OF THE SEA. See Peril:
So in the derivatives and compounds, of the Sea. The phrases “the dangers of
dampniﬁcare, amdempnare, indempnia ; and the seas,” “the dangers of navigation,"
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and “the perils of the seas” employed in at Westminster, on the eleventh day of
bills of lading, are convertible terms. 1
Abbotte‘ Adm. R. 348.
DANO. Span. In Spanish law. Dam
age; the deterioration, injury or destruc

February, in the ninth year of our reign.
Private instruments concluded in the same
way. Dat’ London, tali die, anno supra
dieto. Fleta, lib. 2, c. 64, § 3. See Litt.
tion, which a man suﬁ'ers with respect to sect. 371.
his person or his property, by the fault
DATA. L. Lat. [from dare, to give.
(culpa) of another. W'hite’s New Recop. In old practice and conveyancing. The
b. 2, tit. 19, c. 3, § 1. See Id. b. 2, tit. 10, date of a deed or charter; the time when
it was given, that is, executed. The Mag
c. 12.
DANS. L. Fr. In; within. See na Charta of_ King John concludes thus:
Deins.
DATA per rnanum noetrarn, in prato quod
DANUM, Danu. Contractions of DAM vocatur Runingmed’ inter Windelesorum at
NUM. See Contraction.
Sta-nee, quinto decimo die Junit, anno regni
DAPIFER. Lat. [Ifrom daps, a feast, nostri septimo decimo. Grvnu by our hand,
and ferre, to carry.]
n old European law. in the meadow which is called Runing
A steward, either of a king or lord; a mede, between ‘Vindsor and Stanes, the
seneschal. Originally, a domestic who ﬁfteenth day of June, in the seventeenth
waited on the table. Called also domes year of our reign. Data apud Saleford ;
ticua, megadomesticus, oeconomue, major given at Saleford. 2 Bl. Com. Appendix,
domtis, ecnescallus, ecalcue, gastaldus. No.I. See Date, Given.
Spelman.
The date of a writ; the time when it was
DARE. Lat. To give; to cause a given, that is, granted or issued. Bract. fol.
thing to be effectually his who receives it; 176. Britt. c. 48. Reg. Orig. 26, note.
‘rem accipientisfacere cum efectu). Bract. Tempus datae ; the time of the date. Fleta,
oL 11, 38 b. Fleta, lib. 3, c. 3, § 2. See lib. 4, c. 22,§ 10. See Id. 0. 10,
3, 5.
Item videndum erit si tempore data: aliqua
Do, Give.
fuerit cau-ea impetrandi velynulla, et ideo
DAREIGNER. See Deraigner.
respicienda erit data, 81'forte deleta fuerit vel
DAREYNE. See Darrein.
DARREIN, Darreine, Darreg/ne, Da in aliquo mutata ; also, it must be seen if,
re_1/ne, Darrain, Darraigne. L. Fr. Last. at the time of the date, there were any
Daregne volunte; last will. Britt. c. 28. cause of [ground for] obtaining it or none;
DARREIN CONTINUANCE. L. Fr. and therefore the date must be looked to,
In practice. The last continuance. See if perchance it have been erased, or altered
Continuance, Puis darrein continuance.

in any respect.

DARREIN PRESENTMENT. L. Fr.
In old English law. The last presentment.
See Aseise of darrein presentment.
DASH. In old pleading. A small
horizontal line or mark made or drawn
over certain letters, to denote a contraction.
In some instances, it was drawn through
the letters. The letters b, h, and l, were
dashed through the top; the letter p,
through the bottom. 1 Inst. Cler. 2, 6,
15. See 8 Mod. 327.

modern practice, this clause is called the
teste, (q. v.)
DATE. L. Fr. Given. Dyer, 115.
DATE. L. Fr. and En . from Lat.
data, datum, or datus, qq. vi n convey
ancing. That part of a deed or writing

Brant. fol. 188.

In

Datum, in the clause at the end of the con
stitutions of the Roman emperors, showing
the day and month when it was given, and
in whose consulship. In other words, the
date of the constitution. See the Code of
Justinian, passim, and see infra, Date.
DAT’. An abbreviation of Data, or Da
tum, (qq. v.) in old instruments. The
Magna Charta of 9 Hen. III. concludes
thus: Dar’ apud Westmon’ undecimo die
Februarii, anno regni nostri mmo ; GIVEN

word of the clause by which the time and
place of execution of an instrument were
anciently expressed, usually at the conclu
SIODI——DATA (or Dxruu) apud—tali die,
die. (Grvsu at— on such a day, &c.; or,

which expresses the day of the month and
year in which it was made or given. 2 Bl.
Corn. 304. 2 Hilliard’s Real Prop. 333.
1 Ld. Ragrn. 84. Tomline.

'2,‘ The formation of this now ordinary
DAT. An abbreviation of Data or word may be clearly traced to the emphatic

in French, Dons: a — &c.) This practice,
again, may be further traced as far back as
the constitutions of the Roman emperors,
which, as they appear in the Code of Jus
tinian, usually conclude with a similar

clause, giving the day and month, some
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times the place, and the names of the con sense of removeable, as distinguished from
suls for the year, thus: DATA V. Kal. perpetual. Stat. 9 Ric. II. c. 4. Stat. 45
April. Lampadio et Oreste VV. CC. Cones. Edw. III. cc. 9, 10. Cowell.
In the civil law. That which is given by
DAT. XIII. Kal. Decemb. CP. Justine et
Opilione Conss. DAT.1dib. Aug. Constan the magistrate, as distinguished from that
tinop. Constantio II. et Constante Conss. which is cast upon a party by the law or
See Cod. passim. The Novels were dated by a testator. Bouvicr. A dative executor
in a similar manner. The abbreviation (Fr. executor datzf,) answers to the ad
DAT. was sometimes still further abbre ministrator of the common law. Code of
viated to D. From this emphatic Latin Louis. Art. 1671, 1672.
DATUM. L. Lat. [from dare, to give.]
word DATA (or datum,) the L. Fr. word date
seems to have been immediately formed as In old conveyancing. Given; dated. C0.
a name for the whole clause, and aﬁerwards Litt. 6 a. Datum apud London; given at
adopted as an English word of more general London. Perle. ch. 2, s. 153 B.
A date. C-ujus datum est in Dom. Capi
application. That the earliest use of date
was as a French word, appears from the tulari ; the date of which is in the Chapter
following passages of Britten: Et par ceo House. Dyer, 26 b. See Date.
DMIII digniori. It is given to the more
est bane cautele pur ceux que fou-nt faire
chartre, que date soil mg/s del jour, et del worthy. 2 Ventr.268. Bro0m‘s Mar. [-19. '
DATUS. Lat. [from dare, to give.
lieu, et del an; and therefore it is a good
precaution for those who are about to make In old conveyancing. Date or giving. Dies
a charter, [deed,] that the date be put of datzts ,' the day of the date. 2 Salk. 413.
the day, and of the place and of the year. Translated “ giving,” by Holt, C. J. 12
Britt. c. 39. Par defaute de date est le Mod. 194. Cujus datus, the giving of
brefe abatable et vicious ,' by defect of the which was. Id.
DAY. [Lat. dies; Fr. jam-.] A period
date is the writ abatable and faulty. Id.
0. 48. The ﬁrst of these passages is also of time consisting of twenty-four hours,
important as showing the time when dates and including the solar day and the night.
Co. Litt. 135 a. Bract. fol. 264. An ar
in deeds began to come into use.
The use of this datum clause, or date, tiﬁcial period of time, computed from one
was
common
variety of See
instru
ments,
public to
as awelllr cat
as private.
the ﬁxed point to another, without any refer
ence to the natural distinction between
date of Mag-na Charta, under Dat’ and day and night; and hence very expres
Data. And see Done, Donees. The style sively termed by Bracton an artiﬁcial day.‘
of the literal translation “Given,” &c. is Eﬁcitur dies qui dicitur artiﬁcialis, er die
still preserved in public instruments re precedente et nocte subsequente. Bract. ub.
quiring greater formality of style, such as sup. Britt. c. 80. Fleta, lib. 5, c. 5, § 31.
proclamations of state: “Dated,” drc. be A day, in contemplation of law, usually com
ing appropriated to private writings. See prises all the twenty-four hours, beginning
Datum, Done.
and ending at twelve o’clock at night.
DATIO. Lat. [from dare, to give.] In Therefore, in general, if I am bound to
the civil law. A giving, or act of giving. pay money on any certain day, I discharge
Datio in solutum ; a giving in payment; a the obligation if I pay it before twelve
species of accord and satisfaction. Called o’clock at night, after which the following
in modern law, dation. Bouvier.
day commences. 2 Bl. Com. 141. 1 Steph.
Appointment or assignment. Datio ju Com. 265. This is otherwise called, as
dicis ; appointment of a judea: to hear and among the Romans, a civil day. Adam’:
determine a cause. Halltfaz, Anal. 1). 3, Rom. Ant. 358. See Dies, Diesjuridicus,
c. 9, num. 19. See Do, Dico, Addico. Da Sunday.
tio tutoris ,' the appointment of a tutor or
A period of time of variable length, be
guardian by the praator or a magistrate, ginning at day-break and ending with twi
where none had been provided by will or light, as distinguished from night.* See
by law. Inst. 1. 20. Heiazecc. Elem. Jur. Night. This has been termed by some of
Civ. lib. 1, tit. 20.
the old writers, an artiﬁcial day. Tet-mes
DATIVE. [L. Lat. dativus ,' L. Fr. da de la Leg/. Cowell. Bell’s Dirt. But tl1e
In old English law. In one’s gift; epithet artiﬁcial rather belongs to the civil
that may be ‘given and disposed of at will day (supr-a,) than this, which is a natural
and pleasure. Applied to an oﬁicer in the period, being merely the solar day (infra)
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extended to its utmost limits. Asolar day,
according to Lord Coke, begins at sunrise
and ends at sunset. C0. Litt. 135 a. This
is the same with the natural day of the

-

DE

pressed,) beyond the day expressed for
payment on the face of them; the bill or

note not actually becoming payable until
the third day of grace. 3 Kent’s Com.

Romans. In modern science, the term 100, 104, and notes. 2 Steph. Com. 164.
solar day has quite a different meaning, Chitty on Bills, 374. Story on Bills,
denoting the interval between two noons. § 333-343.
Brande.
DAYS OF GRACE.
Lat. dies gra
DAY. [Lat. diet] In practice and tice, or amoria] In old practice. Three
pleading. A particular time assigned or days allowed to persons summoned in the
given for the appearance of parties in court, English courts, beyond the day named in
the return of writs, &e. See Days in bank, the writ, to make their appearance; the
Dies datue, Return day. It was only by last day being called the quarto die post.
means of days thus given, that a suit an 3 Bl. Com. 278. See Quarto die post.
ciently could be continued in court; and This ractice has been traced, through the
where a day was not given, it was equi feud law, to the customs of the ancient
valent to a discontinuance, and the suit Germans. Id. ibid. See Dies gratice.
DAYSMAN. [from day, judgment, ac
came to an end. A defendant was said to
go without day, (sine die) when he was cording to some.] An arbitrator, umpire
ﬁnally dismissed from court. See Con or elected judge. Uowell.
DAYVVERE. In old English law. A
tinuance, Sine die, Without day.
DAYBREAK. [L. Lat. law: diei ortua] term applied to land, and signifying as
much arable ground as could be ploughed
Cro. Jac. 106.
DAYLIGHT. [L. Lat. diurnum lumen, up in one day’s work. Cowell.
D’C’US. A contraction of DICTUS.
crepusculum.] That portion of time before
sunrise, and after sunset, which is ac D’c’um, of Dictum. 1 Inst. Cler. 9.
DE. Lat. and L. Lat. Of; about, con
counted part of the day (as distinguished
from night, in deﬁning the oﬂ'ence of bur cerning, respecting. De donis, (q. v.) of '
lary. 4
l. Com. 224. Cro. Jae. 106. gifts. De mercatoribus, (q. v.) of mer
gee Burglary, Night.
chants. De homicidio. Braet. fol. 120 b.
DAY RULE. In English practice. A De terra. Id. 112. De actionibus. Id.
rule granted (or rather a certificate of the 98 b.
Of; affecting. Si quis appellatus est de
Court of Queen’s Bench having granted a
rule) to a prisoner, permitting him to go vita et membris; if one is appealed [ac
beyond the rules, (that is, the limits) of cused] of a matter affecting life and limbs.
the prison for the purpose of transacting Bract. fol. 112 b.
Of; about, against. De qua queritur ;
his business. So called, because granted
only for a day; the prisoner being required of whom complaint is made. Id. fol.
to return to the prison at or before nine 182.
Of ; by, arising from. De gratia, magi:
o’clock of the evening of the day for which
the rule was granted. 2 Archb. Pr. 131. quam dc jure; of favor or grace, rather
Archb. New Pract. 529. 1 Tidd’s Pr. than of right. Id. fol. 118 b. De neces
sitate. Id. fol. 144 b. De consuetudine.
374. Sewell’s Law of Shenjﬂ 69.
DAYS IN BANK.
Lat. dies in Id. fol. 161 b.
Of; from, out of. De quolibet burgo;
banco.] In practice. Certain stated days
in term appointed for the appearance of out of every borough. Id. fol. 109 b.
parties, the return of grocess, &c., origi Disseysina de libero tenemento; disseisin
nally peculiar to the ourt of Common of freehold. Id. fol. 121 b.
Of; for, to. Plegii dc prosequendo;
Bench, or Bench (bank) as it was anciently
called.

Fleta, lib. 2, c. 35.

3 Bl. Com.

pledges for prosecuting, pledges to prose

277. See Bank, Bench, Dies communes in cute. Fleta, lib. 1, c. 21, § 1. Plegii do parendo juri; pledges to obey the law.
banco.
DAYS OF GRACE. In mercantile law. Id. lib. 2, c. 60, § 36.
Of; amon , from. Quilibet dc populo ;
Days (usually three in nnmber,) allowed
by the custom of merchants, for the pay any one of t e people. Bract. fol. 118 b.
Of ; in consequence of. Obiit dc plaga;
ment of bills of exchange and promissory
notes, (except such as are payable on de he died of the wound. Id. fol. 138.
mand, or where no time of payment is ex
Of; out of, issuing or derived from.
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Redditus de tenemento ,' rent of atenement.
By ; durin . De noete vel de die ; by
Id. fol. 184. De corpore; of the body. night or by ay. Id. fol. 184. De clara
die; by daylight. Id. fol. 137 b.
7 Co. 41 b.
In. De cequitate; in equity. Id. fol.
.Of; from, under. Tenere de rege; to
96 b. De facto, (q. V.) ; in fact.
hold of the king. Bract. fol. 106.
With. De denariis suis emptum; bought
Of; by, upon. Felonia de se; felony of
with his moneys. Id. fol. 198 b.
himself. Id. fol. 150.
Of; out of, with. Fiat messuagium de
*,,,* The foregoing are the most im
bosco communi ,' a messuage shall be built portant of the numerous senses in which
this very common particle occurs in the
of common wood. Id. fol. 97 b.
Of; as to, in regard to. De hoe. Id. language of the old law, and in technical
fol. 113, et pass-im. Si de hoe constare phrases still in use. In the titles of the
possit ; if it can be made to appear in re old English statutes, and of writs original
gard to this. Id. fol. 131.
and judicial, as well as in the ordinary
Of; in. De termino ,' of the term. Id. formula of the courts, its prevailing sense
passzm. De itinere. Id. De placito, is of, that is, about, concerning or respect
(q- v-)
ing. Another very common use of it, (as
Of; on De materia; on the subject. of the law French de,) is to express the
Id. fol. 130, et passim.
genitive case, either where the words em
Of; in the sense of the genitive case. ployed do not admit of the necessary in
Aliquo tempore de die vel de nocte ; at any ﬂection for that purpose, or where it was
time of the day or night. Id. fol. 119. supposed to convey the meaning with
1S'e;I/sinade hoereditate ; seisin of the inheri greater aptness and precision. The exam
tance. Id. fol. 130. Hominibus de Ierne ples of the different signiﬁcations are taken,
mewe, et ballivis de Donewiz ,' to the men 1t will be seen, almost without exception,
of Yarmouth, and the bailiffs of Dunwieh. from Bracton, whose style may be con
Id. fol. 118.
sidered as exhibiting the purest specimen

Of; in the sense of part or portion. Ni of legal Latinity to be met with among the
hil restituetur ei de precio guod soloit ; no ancient Writers on the law of England.
part of the price that he paid shall be re
DE. L. Fr. Of; about, concerning.
stored to him. Id. fol. 151.
De homicides. Britt. c. 5. De attornes.
Of; in the sense of criminal participa Id. 0. 126.
tion. Indietari de latrocino ,' to be in
Of; out of, by. Plus d’grace q’d’droit,'
dicted of larceny. Id. fol. 132. C'ulpa more of favor than of right. Id. e. 69.
biles do homicidio ,' guilty of homicide. Id.
Of; out of, composed of. Que est fait
fol. 121. De crimine cmwictus ,' convicted del jour et de la mtgt suaunte ; which is
of crime. Id. fol. 123 b.
made up of the day and the following
From. De loco in locum; from place to night. Id. c. 80.
place. Id. fol. 115 b. De verbo in ver
Of; from, under. Que il tiendra de
bum; from word to word. Id. fol. 111, lug; which he shall hold of him. Id. c.
146.

68.

For. Ad reapondmdum dc pretio ; to an
Of; in the sense of the genitive case.
swer for the price. Id. fol. 121 b. De Brefe de droit; writ of right. Id. pasaim.
gebito ; for the debt. Fleta, lib. 2, c. 63, En roule de coroner,‘ in the roll of the co
6.

For; in respect of.

'

roner.

Id. c. 24, 25.

De bono et malo ,

Of; in the sense of connection or relation.
for good and ill. Bract. fol. 143 b.
De son eaunlc ; of his blood. Id. c. 23.
For; about. De re agere ; to sue for a
Of; in the sense of criminal participation.
thing; to go to law about it. Id. fol. Uoupables defelonie ,' guilty of felony. Id.
113 b.

By; according to. De jure gentium ;
by the law of nations. Id. fol. 102 b.
De jure naturali; by the law of nature.
Id. fol. 120.
By; with. De consilio curiw; by the
advice or direction of the court. . Id. fol.
185 b. De consensu partium; by consent
of parties. Id. fol. 206 b.

c. 24.

Of; in the sense of character or quality.
De frazmk estate ,' of free estate. Id. c. 49.
Of; in the sense of attainment. De
age. Id. c. 74. De plegn age ; of full age.
Id. ibid.

Of; in the sense of possession.

Seieine

de son heritage; seisin of his inheritance.
Id. ibid.
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Of; out of; in the sense of dispossession.
Engette de sonfraunk tenement; ejected of
his freehold. Id. c. 42.
Of; in the sense of privation. Delayer
de lour droit ,' to delay of their right. Id.

DE

NOSTRI. L. Lat. With, or by, the ad
vice of our council. A phrase used in the
old writs of summons to arliamcnt. Reg.
Jud. Appendix, 7, 8. J')rabb’s Hist. Eng.
Law, 240.
DE JEQUITATE. L. Lat. In equity.
c. 84.
T0; (with the inﬁnitive). Pleggcs de De jure stricto, nihil possum vendicare, de
suer ,' pledges to prosecute. Id. c. 24. aequitate tamen, nullo mode Izoc obtinet;
Plegges de respondre at de retorner; pledges in strict law, I can claim nothing, but in
to answer and to ‘return. Id. c. 28. S0 equity this by no means obtains. Fleta,
rnouns de estre ; summoned to be. Id. ibid. lib. 3, c. 2, § 10.
Destreintz de vener ,' distrained to appear.
DE JETATE PROBANDA, Brave. L.
Id. ibid. Jugement de estre treyne etpen Lat. Writ of (about) proving age. An old
du ; judgment to be drawn and hanged. writ which lay to the eseheator or sheriﬂ'
Id. c. 23.
of a county, to summon a jury to inquire
From; (in time). De ceojour en avaunt ; whether the heir of a tenant in capite,
from this day forward. Id. c. 68. Dejour claiming his estate on the ground of full
enjour. Id. c. 78.
age, was, in fact, of age or not.* Reg. Orig.
From; (in place). E1-yl dc nostre roy 294. F. N. B. 257.
DE ALEATORIBUS. Lat. About
alme ; banishment from our realm. Id. c.
16.
gamesters. Dig. 11. 5.
From; in the sense of origin or deriva
DE ALLOCATIONE FACIENDA,
tion. Descent de an up ,' descent from Breve. L. Lat. Writ for making an allow
one stock. Id. c. 70.
_
ance. An old writ directed to the lord
For; in return for. Dues de ma. por treasurer and barons of the exchequer, for
cion; due for my portion. Id. c. 68.
allowing certain oﬁieers (as collectors of
By. De un baron a une femme ; by a eustoms,) in their accounts, certain pay
husband to a Wife. Id. c. 102.
ments made by them." Reg. Orig. 192.
By; according to. De leg; according
DE ALTO ET BASSO. L. Lat.
.
to law. Ycarb. T. 5 Edw. III. 6.
'
Fr. de haut et de basa] Of high and low.
In. De play [or plea] de terre ,' of (in) A phrase anciently used to denote the ab
a plea of land. Britt. c. 123. De fee. solute submission of all differences to arbi
Id. passim.
tration. Cowell, voc. Alto ct basso. Stat.
On. De caste; on the side. Id. c. 119. Walliaz, 12 Edw. 1. 2 Reeves’ Hist. Eng.
De part piere, come depart le mere ; on the Law, 96. See De haut et de bass.
side of the father, as on the side of the
DE AMBITU. Lat. Concerning bribe
mother. Id. c. 89.
ry. Ambitus (bribery) was the subject of
\Vith. De dirs enkes; with diﬂ'creut several of the Roman laws; as the Le:
Auﬁdia, the Lea: Pompeia, the Lea: Tullia,
inks. Id. c. 48.
\Vith; by. De la consente; with the and others. See Ambitus.
consent. Id. 0. 24.
DE AMPLIORI GRATIA.. L. Lat. Of
DE ACQUIRENDO RERUM DOMI more abundant or especial grace. Towns.
NIO. Lat. Of (about) aequirin the own PI. 18.
ership of things. Dig. 41. 1.
met. lib.
DE ANNO BISSEXTILI. Of thebis
2, fol. 8 b.
sextile or leap year. The title of a statute
DE ADMENSURATIONE DOTIS, passed in the 21st year of Henry III.
Breve. L. Lat. Writ of admeasurement which in fact, however, is nothing more
of dower. A writ which lies where a widow than a sort of writ or direction to the jus
' has assigned to her, by the heir or his guar tices of the Bench, instructing them how
dian, more land as dower than rightly be the extraordinary day in the leap year was
longs to her; commanding the sheriff to to be reckoned in cases where persons had
cause the dower to be admeasured. Reg. a day to appear at the distance of a year,
Orig. 171. F. N. B. 148, F. G. 3 Bl. as on the esso_in de malo lecti, and the like.
Com. 383. 1 Steph. Com. 254. See Ad It was thereby directed that the additional
measurement of dower.
day should, to ether with that which went
DE ADMENSURATIONE PASTU before, he rec oued only as one, and so,
R./E. See Admeaaurement of pasture.
of course, within the preceding year. 1
DE ADVISAMENTO CONSILII Reeves’ Hist. Eng. Law, 266. See Biaaatile.
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DE ANNUA PENSIONE, Breve. L.
Lat. \Vrit of annual pension. An ancient
writ by which the king having a yearly
pension due him out of an abbey or priory
for any of his chaplains, demanded the

tain day; where one of the parties could
not attend, in consequence of being em
ploycd in the king’s service. Reg. Orig.

same of the abbot or prior, for the person

207 b, 221 b.

named in the writ. Reg. Orig. 265 b, 307.
F. N. B. 231 G. Termes de la Leg.
DE ANNUO REDDITU, Breve. L.
Lat. [L. Fr. brefe d’annuitie.] A writ of
annuity. A writ for recovering an annuity
whether payable in money or goods. Reg.
Orig. 158 b. Fleta, lib. 2, c. 63, § 3.
F. N. B. 152 A. 2 Reeves’ Hist. Eng.

DE ATTORNATO RECIPIENDO,
Breve. L. Lat. \Vrit for receiving an at
torney. A writ which anciently layto the
judges of a court, requiring thcin toreceive
and admit an attorney for a party. Reg.
Orig. 26 b, 172, et passim. F. N. B.

Law, 258.

DE APOSTATA CAPIENDO, Breve.
L. Lat. VVrit for taking an apostate; A
writ Wl'1lCh anciently lay against one who,
having entered and professed some order
of religion, left it and wandered up and
down the country, contrary to the rules of
his order, commanding the sheriﬁ~ to appre

hend him, and deliver him again to his abbot
or prior. Reg. Orig. 71 b, 267. F. N. B.

233, 234.
DE APPELLATIONIBUS. Lat. About
peals. Dig. 49. 1.
DE ARBORIBUS C./EDENDIS. Lat.

About cutting trees.

Dig. 43. 27.

DE ARRESTANDIS BONIS NE DIS
SIPENTUR, Breve. L. Lat. An old writ
which lay to seize goods in the hands of a
party during the pendency of a suit, to pre
vent their being made away with. Reg.
Orig. 126 b.
DE ARRESTANDO IPSUM QUI
PECUNIAM RECEPIT, Breve. L. Lat.
An old writ which lay for the apprehension
ofone who had taken the king’s prest money
to serve in the war, and hid himself when
he should go. Reg. Orig. 24 b. Blount.
DE ARTE ET PARTE. L. Lat. Of
art and part. A phrase in old Scotch law.
1 Pitcairn’s Grim. Trials, part 2, p. 55.
See Art and part.
DE ASPORTATIS RELIGIOSORUM.
L. Lat. Concerning the property of reli
gious persons carried away. The title of
the statute 35 Edward ‘I. passed to check

assigned to take assizes, commanding them
to proroguc or postpone an assize to a cer

156 D.

DE AUDIENDO ET TERMINAXDO.
L. Lat. [L. Fr. d’ oyer et terminer.] For
hearing and determining; to hear and de
termine. The name of a writ-, or rather
commission, granted to certain justices, to
hear and determine cases of heinous misde
meanour, trespass, riotous breach of the
peace, &c. Reg. Orig. 123, et seq. F. N.
B. 110 B. See Oger and Ter_miner.
DE AUXILIO. L. Lat. Of aid. Fleta,
lib. 1, c. 33, § 8.
DEAVERIIS CAPTIS IN W'ITHER
NAMIUM, Breve. L. Lat. \Vrit for ta
king cattle in withernam. A writ which
lay where the sheriff returned to a pluries
writ of replevin, that the cattle or goods,
&c., were eloined, &c.; by which he was

commanded to take the cattle of the de
fendant in withernam, and detain them
until he could replevy the other cattle.
Reg. Orig. 32. F. IV. B. 73, E. F. See
lVithernam.
DE AVERIIS REPLEGIANDIS,Breve.
L. Lat. W'rit for replevying beasts. A
writ directed to the sheriff, commanding
him to cause to be replevied for aparty his
beasts or chattels, &c., which another had
taken and unjustly detained. Reg. Orig.
81. Otherwise called a writ de replegiare
de averiis. F. IV. B. 68 E. The old writ
of replevin. See Replegiari facias, Re
plevin.
DE AVERIIS RETORNANDIS. L.
Lat. For returning the cattle. A term
applied to pledges given in the old action
of replevin. 2 Reeves’ Hist. Eng. Law,
the abuses of clerical possessions, one of 177.
which was the waste they suffered by being
DE AVO, Breve. L. Lat. ‘Vrit of aiel
drained into foreign countries. 2 Reeves’ or ayle. Reg. Orig. 226.
Hist. Eng. Law, 157. 2 Inst. 580.
DE BANCO. L. Lat. Of the Bench.
DE ASSISA CONTINUANDA, Breve. A term formerlg applied in England to the
See De continuando assisam.
justices of the ourt of Common Pleas, or
DE ASSISA PROROGANDA, Breve. Bench, as it was originally styled. R01:
L. Lat. \Vrit for proroguing an assise. justitiariis suis de banco, salutem ; the
A writ anciently directed to the justices king to his justices of the Bench, greeting.
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Reg. Orig. 19 ct passim. C'oram justi
tiariis nosh-is de banco; before our justices
of the Bench. Id. 168, et passim. A dis
tinction was made between the phrases

DE

well enough understood,) seems to have
been a matter of uncertainty and diﬂiculty
ever since the time of Cowell, who observes

that “ dc bene ease are common Latin words,
cm-ia noslra de banco, (our court of the but their meaning something more dark."

bench,) and curia de banco nostro, (the This obscurity has doubtless principally
court of our bench); the former being held arisen from the peculiar structure of, the
to signify the Common Bench or Common phrase itself, which has rendered a literal
Pleas, the latter the King’s Bench. 1 translation into English a matter of so much
Stra. 302.

diﬂiculty, that most interpreters, following

DE BENE ESSE. L. Lat. [L. Fr.
del bien estre.
In old practice and con
veyancing.
f well bemg; of form; of
mere form; of necessary, suﬂicient or advi
sable form; of good precaution; of con
tingent or possible utility or necessity; of
conditional or permissive validity. To
pass as a matter of form ; to be advisable- in
point of form ; to be allowed as of present
formal suﬁiciency, with reference to some
thing future. See infra.
In modern practice. Of well being; of
present or temporary formal sufficiency; of
conditional validity; conditionally. To be

Cowell’s example, have contented them
selves with expressing tho sense in terms
of as close approximation as was supposed
practicable. From this circumstance, in
connection with the apparent absence of
words expressive of the idea of condition,

good or valid for the present, subject, how

ever, to some future and further proceed
ing.—-A term applied to such acts or pro

ceedings as are done or permitted to take
place in an action, but the validity or effect
of which depends upon some subsequent
act, fact, matter or proceeding.

Thus, to

now inseparable from its meaning, it has
sometimes been supposed to be a fr ment
of a longer phrase or sentence, whic sup
plied the words (now lost) necessary to

complete the sense.

A reference to its

origin, however, will tend, it is believed,
to show that it is not only perfect in itself,
and as well constructed as many other
phrases in the same technical dialect, but
that the material idea of condition is still
inherent in its emphatic word bene, though
in a. great degree obscured by the more
modern application of it. The phrase itr
self, it may be observed, appears to have
been not originally a Latin one, but a very
literal translation of the law French del
bien eslre, of which more will be said pre

declare dc bene ease in a bailable action, is
to declare on condition that bail is duly
put in, which is expressed by the endorse sently. This, at least, may be assumed
ment of the words “dc bene ease” on the from the circumstance that it is not to be
declaration itself. When bail is put in, found in Bracton,—the great source of
the declaration becomes absolute, as in most of the technical Latin of the English
other cases. 1 Archb. Pr. 121. 1 Tidd’s law,—while in the law French of Britton
Pr. 419. To examine a witness de bme it not only occurs in form, but its compo
esse is to examine him out of court before nent words are constantly used in con
the trial, subject to the contingency of his nections which throw an important light
being able to attend court at the trial. If upon its meaning. Thus, in the chapter De
he be unable to attend, such examination chartres, in explaining the forms of the
is good, and the deposition may be read in charters or deeds of the time, and what
evidence on the trial. But if he be able words were advisable or necessary to be
to attend, the examination is of no vali

used in them, it is said by this author, of

dity, and he must be examined again at certain words, “ Car teles paroles sounl
the trial in the usual way. Grah. Pr. plus del bien estre que dc la substaurwe de
584. 1 Burr. Pr. 212, 447. The com la besoigne, nequedent tout soie-nt tales p’oles
mon practice of allowing a jury to ﬁnd a mysen escritz, eles ne grevent m'ent;” which
verdict subject to the opinion of the court, may be literally rendered, “for such words
is properly a proceeding de bene ease, and

was anciently so called, as it still is, occa
sionally. Dyer, 55 b, 120. And see 1
Leon. 5.
"‘,,* The precise literal meaning of this
very old, but still common technical ex

are more of form (more de bene ease) than of
necessary substance; nevertheless, if they
are put in writings, they do no harm."
Britt. c. 39. The context here plainly
shows the meaning of del bien extra to be,
of form,—literally, of well being,--which

pression, (the practical import of which is may be considered the original sense; bien,
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the emphatic word, (like the Latin bene,) and in nearly or quite the sense which the
being continually used by the same author latter phrase now bears. This will appear
to denote form, with the modiﬁcations of from the following passages taken from the
mere or indifferent form, (as in the passage original law French of I)yer’s Reports,
quoted,) suﬂicient form, necessary form, and

which are moreover important as showing

advisable form, according to its various about what time the French became ex
applications. Thus, a writ is said to be changed for the Latin form, which has ever
mye bien conceu, not well conceived, that since been used. Al peril dc plainlife, de
is, insuﬁicient in form, or not framed ac bene esse, le verdict fuit pr-is; at the peril
cording to a necessary prescribed form. of the plaintiff, de bene esse, the verdict
Britt. c. 48. So, it is said of certain de was taken. Dyer, 55 b. Le jurie fuyt
fendants in a writ,—ils se mittent bien en charge de bene esse de inquirend’ des dam
Dieu, et_ en la graund assise; they put mages, &c. ; the jury was charged de bene
themselves well (that is, in solemn form) esse to inquire of the damages. Id. 120 a.
on God, and on the grand assise. Id. ibid. Et au./ri charge, de bien esse, si la plaintife
The corresponding English word “ well” is fail, due. ; and also charged, de bien esse, if
constantly used in the old reports, in pre- the plaintiff was, &c. Id. 120 b. Et ls
cisely the same sense; the phrase of the jurie charge al request del accessory, de bien
court being,—where a writ or count is ob esse, d’enguirer de les abeltors, &:c.; and
jected to as insuﬁicient in form, and held the jury was charged at the request of the
to be good—“ the writ (or count‘) is well.” accessory, de bien esse, to inquire of the
Another modiﬁcation of this radical idea abettors, &c. Id. ibid.
of form. expressed by the word bien, (and
As to the peculiar structure of the phrase
the most important one for the purpose of de bene esse in agrammatical point of view,
the present illustration,) is that of advisa it will be sufficient to observe that esse and
ble form. Thus, where the insertion of a its compounds are constantly employed in
word or clause in an instrument is recom law Latin as substantives, in connection
mended as advisable or prudent, the lan with prepositions, adjectives and other
parts of speech. In esse (in being) will
guage of the author already quoted is,
fait bien a especiﬁer; it is well to specify, occur as a very common example of this
(or hon est de especifier, it is good to spe kind of construction, which, though un
cify; est bone cautele, it is a good precau couth and barbarous, seemsto be necessary
tion,) as distinguished from “coviendra,” in order to express the intended idea with
or “ neccssarie,” which are the words used brevity, and at the same time with entire
where a form is directed as necessary. recision. The style of the inﬁnitive,
Britt. c. 39. So, in regard to miscellaneous owever, is still sometimes observed in
matters of practice, it is constantly said,
translation, as will be seen from the deﬁ
fait bien a prendre gages, it is well to take nitions already given. See Essa.
DE BIEN ESTRE. See De bene esse,
pledges or security; fait bien examiner la
verdit, it is well to examine the verdict; Del bien estre.
DE BIEN ET DE MAL. L. Fr. For
and the like. Id. cc. 51, 97. It is from
this ancient sense of bien or bene,——(still good and evil. A phrase by which a party
accurately expressed by the English “well,”) accused of a crime anciently put himself
—the" radical idea of which is, form ob upon a jury; indicating his entire submis
served with reference to future, rather than sion to their verdict. ' Stat. Glocest. c. 9.
present use or e_ﬂ’ect,—-that the phrase de 2 Reeves’ Hist. Eng. Law, 153. See De
bene esse appears to have derived the sense bono et malo.
DE BIENS LE MORT. L. Fr. Of the
of conditional validity, now inseparable
from its meaning in practice, and which goods of the deceased. Dyer, 32.
DE BIGAMIS. L. Lat. Concerning
has already been suﬁiciently explained.
From the ﬁrst quotation above given men twice married. The title of the sta
from Britton, it will be seen that del bien tute 4 Edw. I. st. 3; so called from the
estre was employed at the remote age of initial words of the ﬁfth chapter. 2 Incl.
that author, as a phrase in the law of con 272. 2 Reeves’ Ilisl. 142. It contains
veyancing. As early as the time of Dyer, only six chapters, and from certain peculi
however, it (or its Latin equivalent, dc bene arities in the mode of its passage, it was
esse) seems to have become more exclu at one time doubted whether it was pro
sively used as a technical term of practice, perly an act of parliament; but it has
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always been received as one. Id. ibid.
See Bigamus, Bigarng.
DE BONE MEMORIE. L. Fr. Of
good memory; of sound mind. Sta t.
Mod. Lev. Fines. 2 Inst. 510.
DE BONIS ASPORTATIS. L. Lat.
For goods taken away; for taking away
goods. The action of trespass for taking
personal property is technically called tres
pass de bonis asportatis. 1 Tidd’s Pr. 5.

DE

testator, [in the hands of an executor de

fendant,] if, [he have so much thereof in
his hands to be administered,] and if not,
[then the costs to be levicd,] of the de
fendant’s own goods. One of the forms of
judgment in an action against an executor.
2 Archb. Pr. 148.

18 Johns. R. 502.

19_ Id. 266.

DE BONO ET MALO. L. Lat. For
good and evil. A phrase in old pleadings,
Browne on Actions, 402.
by which a party accused or appealed put
DE BONIS NON. An abbreviation of himself upon a jury. Et quod inde culpa
De bonis non administratis, (q. v.) 1 Stra. bilia non sit, ponit se super patriam de bono
34.

et malo; and that he is not guilty thereof,

DE BONIS NON ADMINISTRATIS.
L. Lat. Of the goods not administered.
‘Where the administration of the estate of
an intestate is left unﬁnished, in conse
quence of the death, removal, &c., of the
administrator, and a new administrator is

he puts himself upon the country for good
and evil. Bract. fol. 138 b. See Fleta,
lib. 1, c. 34, § 34. Ponit se super linguae

appointed, the latter is termed an adminis

trator de bonis non; i. c. qf the goods of
the deceased not administered by the for
mer administrator. 2 Steph. Com. 243.
An administrator of this kind is also some
times appointed to succeed an executor.
Id. ibid.
DE BONIS NON AMOVENDIS, Breve.

L. Lat.

\Vrit for not removing goods. A

writ anciently directed to the sheriffs of
London, commanding them, in cases where

a writ of error was brought by a defend
ant against whom a judgment was re
covered, to see that his goods and chattels
were safely kept without being removed,
while the error remained undetermined, so
that execution might be had of them, &c.
Reg. Orig. 131 b. Termes de la Leg.
This seems to have been a local writ.
DE BONIS PROPRIIS. L. Lat. [L. Fr.
de biens proprea] Of his own goods; of the
proper goods of a defendant. A term ap

plied to a judgment rendered against an
executor or administrator, awarding execu
tion against his individual property. 2
Archb. Pr. 148, 149.

1

Sim. 20.

8

Wheaten’: R. 675.
DE BONIS TESTATORIS, or INTES

TATI.

L. Lat.

Of the goods of the tes

tator, or intestate. A term applied to a
judgment awarding execution against the
property of a testator or intestate, as dis
tinguished from the individual property of
his executor or administrator. 2 Arehb.
Pr. 148, 149. 8 Wheaton’s R. 675.
DE BONIS TESTATORIS SI, &o.,
ET SI NON, &c., DE BONIS PRO

vestrae de hoc, de bono et malo.

fol. 143 b.

Bract.

The same as the Fr. dc bien et

dc mal, (q. v.)

4 Mod. 289:

The name of a s ecial writ of gsol de
livery. Instead of t e general commission
of gaol delivery under which the judges in
England now not on the assizes, it was an
ciently the course to issue special writs of
gaol delivery for each particular prisoner,
which were called writs de bono et male.
2 Inst. 43. 4 Bl. Com. 270.
DE BONO GESTU. L. Lat. For good
behaviour.
DE CzETERO, DE CETERO. L. Lat.
[L. Fr. desormca] Henceforth, hencefor
ward; hereafter, in future. Magna Charta,
9 Hen. III. cc. 23, 24, 26, 32, 35, 36.
Quad voluntas donatoris de cetero obser
vetur ; that the will of the donor be hence
forward observed. Stat. De Donia, 13
Edw. I. c. 1. De caatero non recedant
quercntes it curia domini regie, pro eo quod
tenementum transfertur de uno in alium ;
hereafter plaintiffs shall not go [i. e. as un
successful in their actions] from the king’s
court, because the tenement is transferred
from one to another. Stat. Westm. 2, c. 24.
Nutla riparia defendatur de cetero; no
river shall hereafter be enclosed. Mag
na Charla, 9 Hen. III. e. 16. See Id.
c. 28.

DE CALCETO REPARANDO, Breve.
L. Lat. W'rit for repairing a causeway.
An old writ by which the sheriff was com
manded to distrain the inhabitants of a
place to repair and maintain a causeway,

&e. Reg. Orig. 154.
DE CAPITALIBUS DOMINIS FEO
DI. L. Lat. Of the chief lords of the fee.

A phrase in ancient charters, denoting the
PRIIS. L. Lat. Of the goods of the tenure by which the estate granted was to
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be held. 2 Bl. Com. 298, 299. See Chief
DE CLAMIA ADMI'I'I'ENDA IN ITI
NERE PER ATTORNATUM, Breve.
Lord.
DE CAPITE MINUTIS. Lat. Of L. Lat. An ancient writ by which the
those who have lost their status, or civil king commanded the justices in eyre, toad
condition. Dig. 4. 5. See Capitis de mit a person’s claim by attorney, who was

'

minutio.

employed in the king’s service, and could

DE CARTIS [or CHARTIS] RED
DENDIS, Breve. \Vrit for rendering ﬁor
re-delivering charters, or deeds. A writ of
detinue of charters. Reg. Orig. 159 b.
F. N. B. 138. See De catallis reddendis.
DE CATALLIS REDDENDIS, Breve.
L. Lat. \Vrit for rendering chattels. A
writ to compel the speciﬁc delivery of chat
tels detained from the owner. Reg. Orig.
139 b. O. N. B. 63. A writ of detinue.
F. IV. B. 138. Cowell.
,
DE CAUTIONE ADMITTENDA,
Breve. IVrit to take caution or security.
A writ which anciently lay against a bishop
who held an excommunicated person in
prison for his contempt, notwithstanding he
had offered suﬁicient security (idoneam
cautionem) to obey the commands of the
church; commanding him to take such
security and release the prisoner. Reg.
Orig. 66. F. IV. B. 63, C.

not come in his own person.

DE CERTIFICANDO, B-reve.

L. Lat.

A writ for certifying, or requiring a thing
to be certiﬁed.

A species of certiorari.

Reg. Orig. 151, 152 b.
DE CERTIORANDO, Breve.

L. Lat.

A writ for certifying. A writ directed to
the sheriff, requiring him to certify to a

particular fact. Reg. Orig. 24.
DE CETERO. L. Lat. Henceforth;
hereafter. See De cazte-ro.

DE CHAMPERTIA, Breve.

L. Lat.

Reg. Orig.

19 I‘).

-

DE CLAMIO HABENDO. L. Lat.
For having a claim. Fleta, lib. 5, c. 41,
§' 3.
DE CLARO DIE. L. Lat. By day
light. Fleta, lib. 2, c. 76, § 8.
DE CLAUSO FRACTO. L. Lat. Of
close broken; of breach of close. See
Clausum frcgit.
DE CLERICO ADMITTENDO, Brave.

L. Lat. \Vrit for admitting a clerk.

The

writ of execution in a quare impedit, di
rected to the bishop, and commanding him

to admit the plaintiﬁ"s clerk. Otherwise
called a writ ad admittendum clericum. 3
Chitt. Bl. Com. 413, and note. 3 Steph.
Com. 665, and note.
DE CLERICO CAPTO PER STA
TUTUM MERCATORIUM DELlBE
RANDO, Brave. L. Lat. \Vrit for de
livering a. clerk arrested on a. statute
merchant. A writ for the delivery of a
clerk out of prison, who had been taken
and imprisoned upon the breach of a
statute merchant. Reg. Orig. 147 b. See
Clericus.
DE CLERICO CONVICTO DELIBE
RANDO, &c., Brevc. See Ad deliberan
dum clericum, Reg. Orig. 69.
DE CLERICO INFRA SACROS OR
DINES CONSTITUTO NON ELIGEN
DO IN OFFICIUM, Breve. L. Lat. A
writ directed to bailiﬂ's, or others who had

Writ of champerty. A writ directed to
the justices of the bench, commanding the
enforcement of the statute of champcrtors. thrust a bailiwick or beadleshi upon one
Reg. Orig. 183. F. N. B. 172. See in holy orders, commanding t em to re
Ckampertg.
lease him, or to desist from their attempts

DE CHAR ET DE SANK. L. Fr. Of to compel him to discharge the ohice. Reg.
ﬂesh and blood. Aﬂaire rechat cle char et Orig. 187 b.
de sank. VVords used in claiming a per
DE CLERO. L. Lat. Concerning the
son to be a villein, in the time of Edward clergy. The title of the statute 25 Edw.
II. Yearb. P. 1 Edw. II. p. 4.
III. st. 3; containing a variety of pro
DE CHIMINO, Breve. L. Lat. \Vrit visions on the subject of presentations, in
of way. A writ for the enforcement of a dictments of spiritual persons, and the like.
right of way, (chiminum). A species of 2 Reeves’ Hist. Eng. Law, 378. C1-abb’s
quod permittat. Reg. Orig. 155. Sec Hist. 270.
Quod permittat.
DE COMBUSTIONE DOMORUM. L.

DE CIBARIIS UTENDIS.

L. Lat.

Lat.

Of house-burning.

One of the kinds

Of victuals to be used. The title of a of appeal formerly in use in England. Bract.
sumptuary statute passed 10 Edw. III. st. fol. 146 b. 2 Reeves’ Hist. 38.

3, to restrain the expense of entertainments.
Barringt. Obs. Stat. 240.

DE COMMUNI CONSILIO REGNI.
L. Lat. By the common council, (or par
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liament) of the kingdom.

A phrase an
DE CONSILIO CURLE. L. Lat. By
ciently used in reciting the passage of the advice or direction of the court. Bract.
statutes. Reg. Orig. 16. See Commune fol. 345 b.
DE CONSPIRATIONE, Brave. L. Lat.
concilium.
De communi consilio, super negotiis qui VVrit of conspiracy. A writ which lay
busdam arduis et urgentibus regem, Lstatum, where two or more persons maliciously and
defensionem regni Anglia: et ecclesiw Angli covinously conspired to indict a person
canw concernentibus ; [to consult together] falsely, and afterwards he who was indicted
in parliament, upon certain difﬁcult and was acquitted. Reg. Orig. 134. F. N.
urgent matters affecting the king and the B. 114 D, 115 G. 2 Reeves’ Hist. 328.
state and defence of the realm and church 3 Bl. Com. 126. See Conspiracy.
of England. 1 Bl. Com. 159.
'
.
DE CONSTITUTA PECUN IA. See
DE COMMUNI DIVIDUNDO. Lat. Actio de pecunia constituta.
DE CONSUETUDINIBUS ET SER
For dividing a thing held in common. The
name of an action given by the civil law. VITIIS, Breve. L. Lat. ‘Writ of cus
Inst. 4. 6. 20.

443 b.

Id. 4. 17. 5.

Bract. fol. toms and services. A writ which lay for
See Com :1 lord against his tenant, who withheld from
him, or deforced him of the rents and ser
L. Fr.
Of vices due by custom or tenure for his land.

Fleta, lib. 5, c. 9, § 1.

muni dividundo.
DE COMON DROIT.

common right, that is, by the common law. Reg. Orig. 159. F. IV. B. 151. Bract.
Co. Litt. 142 a. See Common law.
fol. 83. 3 Bl. Corn. 232. Rosc0e’s Real
DE COMPUTO, Breve. L. Lat. \Vrit Act. 32. See Customs.
of account. A writ commanding a defend
DE CONTINUANDO ASSISAM,
ant to render a reasonable account to the Breve. L. Lat. VVrit'to continue an as
plaintiff, or show cause to the contrary. sise. Reg. Orig. 217 b.
Reg. Orig. l35—138. F. N. B. 117 E.
DE CONTRIBUTIONE FACIENDA,
\Vrit foronmaking
contri
The foundation of the modern action of Breve. L.
A Lat.
writ founded
the statute
of I i
account. See Account, Computus.
bution.
DE CONFLICTU LEGUM. Lat. Con Marlbridge, (c. 9,) to compel co-parceners,
cerning the conﬂict of laws. The title of or tenants in common, to aid the eldest in
several works written on that subject. 2 performing the services due by them; or to
make contribution, where the services had
Kent’s Com. 455.
DE CONJUNCTIM FEOFFATIS. L. been already performed. Reg. Orig. 176 b.
Inst. Concerning persons jointly enfeoffed, ' F. IV. B. 162 B. C. 2 Reeves’ Hist. 327.
or seised. The title of the statute 34 Ed 3 Id. 55. Crabb’s Hist. 212.
DE CONTUMACE CAPIENDO, Breve.
ward I., which was passed to prevent the
delay occasioned by tenants in novel dis L. Lat. \Vrit for taking a contumacious
seisiu, and other writs, pleading that some person. A writ which issues out of the
one else was seised jointly with them. 2 English Court of Chancery, in cases where
a person has been pronounced by an eccle
Reeves‘ Hist. Eng. Law, 243.
DE CONSANGUINEO, B1-eve. L. Lat. siastical court to be contumacious, and in
\Vrit of cosinagc. Reg. Orig. 226. F. IV. contempt. Shel/'ord,Jllarr. &Div. 494—
B. 221 K. See Consanguineus, Cosin, 496, and notes. It is a commitment for
contempt. Id. 504, 505. 5 Ad. ¢£'Ell.
Cosinage.
DE CONSANGUINITATE, Breve. L. N. S. 335.
DE CONVENTIONE, Breve. L. Lat.
Lat. \Vrit of cosinage. 00 Litt. 160 a.
\Vrit of covenant. Reg. Orig. 165—167.
1 Reeves’ Hist. 363.
DE CONSILIO. L. Lat. In old prac F. JV. B. 145. See Covenant.
DE COPIA LIBELLI DELlBERAN
tice. Of 6ounseL James Dyer treit le
scire facias, et fuit dc consilio petentis in DA, Breve. L. Lat. VVrit for delivering
materia; James Dyer drew the scire facias, the copy of a libel. An ancient writ di
and was of counsel for the plaintiﬂ‘ in the rected to the judge of a spiritual court,
matter. Dyer, 34 b, (Fr. ed.) See De commanding him to deliver to a defendant
a copy of the libel ﬁled against him in such
counsel, A consiliis.
DE CONSILIO. L. Lat. In old cri court. Reg. Orig. 58. The writ in the

minal law. Of counsel; concerning coun
sel or advice to commit a crime.

lib. 1, c. 31, § 8.

Register is directed to the Dean of Arches,

Fleta, and his commissary. Id. See Copia.
DE CORNES ET DE BOUCHE. L.

DE
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Fr. With horns and with month or
voice. Words used in describing the an
cient hue and cry. Britt. c. 12.
DE CORONATORE ELIGENDO,
Breve. L. Lat. \Vrit for electing a coro
ner. A writ issued to the sheriff in Eng
land, commanding him to proceed to the
election of a coroner, which is done in full
county court, (in pleno c0mitatu,) the free
holders being the electors. Reg. Orig. 177.

Reg. Jud. Appendix, 19. 1 Bl. Com. 347.
3 Sieph. Com. 31. Smell’: Law of She
37 2. A writ of this kind was issued
as late as May;1852. See 35 Eng. Law (£
Eg. R. 136.
DE CORONATORE EXONERANDO,
Breve. L. Lat. VVrit for discharging or
removing a coroner. A writ by which a
coroner in England may be removed from

DE

enclose his court,

or land about his

house, where it was left open, to the nui
sance of his neighbor’s freehold, (ad noon
mentum liberi tenementi). Reg. Orig. 155.
F. JV. B. 127 G. 1 Crabb’s Real Prop.
314, § 350. See Curia.
DE CURSU. L. Lat. Of course. Fleta,
lib. 2, c. 13, § 2. Reg. Orig. 29 b, re
gula. Sir Wm. Scott, (The Fortuna,) 4
Rob. Adm. R. 282.
‘

DE CUSTODIA TERR./E ET HERE
DIS, Breve.

L. Lat.

writ of right of ward.

VVrit of ward, or

A writ which lay

for a guardian in knight’s service or in so
eage, to recover the possession and custody
of the infant, or the wardship of the land
and heir. Reg. Orig. 161 b. F. JV. B.
139 B.

3 Bl. Com. 141.

DE CUSTODE ADMITTENDO, Breve.
office for some cause therein assigned. F. L. Lat. ‘Vrit for admitting a guardian.

JV. B. 163, 164. 1 Bl. Com. 348. Sew
ell’s Law of Shcrijf, 373.
DE CORPORE. Lat. Of the body.
B2-act. fol. 37 b. See 7 O0. 41 b. 1 P.
Wms. 73, 79. De corpora su-0; from or of
his own body. Bract. fol. 22 b.
DE CORPORE COMITATUS. L. Lat.
From the body of the county at lar e, as
distinguished from a particular neig bor
hood, (dc vicineto). 3 Bl. Com. 360.
DE CORPORE DELICTI. L. Lat. As
to the corpus deli:-ti, or substantial fact of
a crime having been committed. De cor
pore delicticonstarc oportebat; i. e. non tam
fuisxe aliquem in territorio isto mortuum

Reg. Orig. 93 b, 198.

DE CUSTODE AMOVENDO, Be-eve.
L. Lat. \Vrit for removing a guardian.
Reg. O-rig. 198. '

DE CY EN AVANT.

L. Fr.

From

now henceforth. Artie. sup. Chart. c. 1.
DE DEBITO, Breve. L. Lat. “lrit of
debt. Reg. O-rig. 139. F. IV. B. 1l9,C
--121.

DE DEBITORE IN PARTES SECAN
DO. Lat. Of cutting a debtor in pieces.
The title of a law in the Twelve Tables,

the meaning of which has been differently
interpreted; some writers contending for
thc literal signiﬁcation, while others have
invent-um, quam vulneratum et cwsum. Po supposed it to be only a ﬁgurative expres
test enim homo etiam ex alia causa subito sion, denoting a division of the debtor’s
more‘. It ought to be clear as to the corpus estate. The latter view has been adopted
delicti; i. e. not only that one was found by Montesquieu, Bynkershoek, Heineceius
dead in that neighborhood, but that he and Taylor. Esprit des Lois, liv. 29, c. 2.
was wounded and slain. For a man may Bgnk. Obs. Jur. Rom. l. 1, c. 1. Heinecc.
die suddenly from another cause. Stiern Ant. Rom. lib. 3, tit. 30, § 4. Tagl. Com
hook de Jur. Gothdr. b. 3, c. 4. 3 Bl. ment. in Leg. Decemv. The literal mean
Com. 348, note
ing, on the other hand, is advocated by
DE CORRODIO HABENDO, Breve. Aulus Gellius and other writers of an

L. Lat.

VVrit for having a corody.

A tiquity, and receives support from an ex

writ to exact a corody from areligious
house. Reg. Orig. 264. F. JV. B. 230.
See Corodg.
DE COSTE. L. Fr. From, or on the
side, (it late-re) ; collateral. Britt. c. 119.

pression (semoto omni cruciatu in the
Roman code itself. Aul. Gel.
octes At

ticw, lib. 20, c. 1. Code, 7. 7. 8. This is
also the opinion of Gibbon, Gravina, Po
thier, Hugo and Niebnhr. Gibbon’s Rom.
DE COUNSEL. L. Fr. Of counsel. Emp. vol. 3, p. 183, (Am. ed.) Gravina
De counsel ove le defendant; of counsel dc Jar. Nat. Gent. et XII. Tab. sec. 72.
with (for) the defendant. Dyer, 38, (Fr. Pothier, Irztrod. Pand. Hugo, Hist. du
ed.
Droit Rom. tom. i. p. 233, sec. 149. Nie

DE CURIA CLAUDENDA, Breve. L. buhr, Hist. Rom. vol. ii. p. 597.

1 Kent’:

Lat. Writ for closing a court. A writ, Corn. 523, note.
now disused, to compel a party to close or
DE DECEPTIONE, Breve.

L. Lat.
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DE

DE

Writ of deceit, or disceit. A writ which
properly lay where one did any thing in
the name of another, by which the other
was damuiﬁed and deceived. Reg. Orig.
112. F. JV. B. 95, E. Reg. Jud. 9 b,

been assigned her, commanding the tenant,

day; by daylight.

ant, against the tenant of the freehold, that

lies for a widow entitled to dower of her
l1usband’s land, where no part of it has

or person deforcing her, to assign her rea
sonable dower. Reg. Orig. 170. F. N.
B. 147, E. 148, A. This isa writ of right
10.
' DE DIE. L. Lat. By day. Fleta, in its nature. Roscoe’s Real Act. 39. It
lib. 2, c. 76,§ 8. De die claro ; by clear must be brought by the widow as demand

Id. ibid.

Id. lib. 1, c.

is, the heir or his alienee, and its effect is

-24,§ 4.
DE DIE IN DIEM.
day to day.

L. Lat.

From to enable the former to recover from the

Braet. fol. 205 b.

Holt, C. latter the seisin of a third part of the tene
ments in demand, to be set forth to her
DE DIVERSIS LIBERTATIBUS in severalty by metes and bounds, together
CLERO CONCESSIS. L. Lat. Of divers .with damages and costs. 3 Steph. Com.
privileges
granted
cler
The1315.
title 494.
of a statute
passedto9 the
Edw
Ilg.y.A.- D.
DE DROIT. L. Fr. [L. Lat. de jure.]
Denied by some to have been an act of Of right. Britt. c. 107.
J. 6 Alod. 252.

parliament

Mr. Barrington terms it a

DE EJECTIONE CUSTODIJE, Brave.

L. Lat. [L. Fr. ejectment de gard.
\Vrit
DE DIVERSIS REGULIS JURIS of ejectment of ward. A writ w ich lay
ANTIQUI. Lat. Of divers rules of the where a guardian had been forcibly ejected
ancient law. A celebrated title of the from his wardshi . Reg. Orig. 162.
“ capitulary.”

Barr. Obs. Stat. 195.

Digests, and the last in that collection. It

DE EJECTIO E FIRMAE, Breve. L.

consists of two hundred and eleven rules Lat. \Vrit of ejectmeut or ejection of farm.
A writ which lay where lands or tenements
or maxims. Dig. 50. 17.
DE DOLO MALO. Lat. Of, or found were let for a term of years, (ﬁr-ma, ﬁrm
ed upon fraud. Dig. 4. 3. See Actio de or farm,) and aﬂerwards the lessor, rever
dolo malo.
sioner, remainder-man or any stranger eject
DE DOMO REPARANDA, Breve. L. ed or ousted the lessee of his term. It
Lat. \Vrit for repairing a house. A writ was originally merely a writ of trespass
which anciently lay to compel a man to ,for the recovery of damages for such ejec
repair his house, when it threatened to fall ‘ tion, but was afterwards used as a remedy
(mmatur ruinam to the nuisance of an for the recovery of the term itself, and be
came in this way the foundation of the
other’s freehold, c. Reg. Orig. 153 b.
DE DONATIONIBUS. Lat. Of gifts. modern action of eiectment. Reg. Orig.
227 b. F. 1V. B. 220. 3Bl. Com. l99—
Dig. 39. 5.
DE DONIS CONDITIONALIBUS. 201. . Bract. fol. 220. Crabb’s Hist. 290.
L. Lat. Concerning conditional gifts. The Roscoe’: Real Act. 481. See Eliectment,
title of the ﬁrst chapter of the statute of Firma.
Westminster 2,

(13 Edw. I.) commonly‘

DE ESCIETA, Breve.

L. Lat.

\\"rit

called the Statute de Donia, by which fees of escheat. A writ which a lord had,
simple conditional were converted into fees ' where his tenant died without heir, to re
tail. 2 Reeves’ Hist. Eng. Law, 164, 165; cover the land. Reg. Orig. 164 b. F. N.

where its contents are given.

2 Bl. Corn. B. 143, 144, E.

DE ESCAMBIO MONETIE, Breve. L.
112. 1 Steph. Corn. 228. 4Kerzt’s Com.
12, 13. Burtorfs Real Prop. 201, ch. ii. Lat. A writ of exchange of money. An
Lewis on Perpetuitg, 27. See Conditional ancient writ to authorize a merchant to
make a bill of exchange (literas cambitorias
fee, Fee tail.
DE DOTE ASSIGNANDA, Breve. L. facere). Reg. Orig. 194.
DE ESSE IN PEREGRINATIONE.
Lat. \Vrit for assigning dower. A writ
which lay for the widow of a tenant in ca L. Lat. Of being on a journey. A species
pite, commanding the king’s escheator to of essoin. 1 Reeves’ Hist. 119.
DE ESSENDO QUIETUM DE TII EO
cause her dower to be assigned to her.
LONIO, Breve. L. Lat. Writ of being
Reg. Orig. 297. F. N. B. 263, C.
DE DOTE UNDE NIL HABET, Breve. quit of toll. A writ which lay for citizens
L. Lat.

Writ of dower, whereof she has and burgcsses of any city or borough [and

nothing. Awrit,now much disused, which other persons] who by charter or prescrip
Vol. I.
28
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DE

DE

tion were cxem ted from toll, [to enforce the county gaol, until he was reconciledto
such exemption .
F. N. B. 226, .

Reg. Orig. 258 b—261. the church. Reg. Orig. 65. 3 Bl. Com.
An action was brou ht 102. Otherwise called, from its initial
on such a writ as late as 29 George II. word, a signiﬁcavit. Id. Now superseded
London '0. Lynn, 1 H. Bl. 206.
by the writ dc contumace capiendo. Stat.
DE ESSONIO DE MALO LECTI, 54 Geo. III. e. 127. Shelford, Maw. J:
Breve. L. Lat. \Vrit of essoin of malum Div. 494—496, and notes.

lecti. A writ which issued upon an essoin
DE EXCOMMUNICATO DELH3E
of malum lecti being cast, to examine RANDO, Breve. L. Lat. “Trit for de
whether the party was in fact sick, or not. livering an excommunicated person from
Reg. Orig. 8 b. See De malo lecti.
prison, where he had made satisfaction to
DE ESTOVERIIS HABENDIS,B1-eve. the church.‘ Reg. Orig. 65 b. F. 37. B.

L. Lat.

\Vrit for having estovers. A writ

63 a.

3 Bl. Com. 102.

which lay for a wife divorced a me'nsa,et
DE EXCOMMUNICATO RECAPL
thoro, to recover her alimony or estovers. ENDO, Breve. L. Lat. Writ for retaking
1 Bl. Com. 441. 1 Lev. 6.
an excommunicated person, where he had
DE ESTREPAMENTO, Breve. L. Lat. been liberated from prison without making
VVrit of estrepement. A writ to prevent or satisfaction to the church, or giving securi
stop the commission of waste in lands by a ty for that purpose. Reg. Orig. 67.

tenant, during the pendency of a suit
against him for their recovery?

Orig. 76 b.
225, 226.

F. N. B. 60.

DE EXCUSATIONIBUS.

Reg. excuses.

Lat. Of

The ﬁrst title of the twenty

3 Bl. Com. seventh book of the Digests is so denomi

Abolished by statute 3 & 4 nated, as treating of the circumstances

VVill. IV. c. 27.

See Eatrepement.

which would excuse persons from serving

DE ET SUPER PR./‘EMISSIS. L. Lat. in the oﬂices of tutor and curator. It is
Of and upon the premises. Cro. Oar. made up, in a great degree, of extracts from

216, 217.

the Greek work of Herennius Modestinus

DE EU ET TRENE. L. Fr. Of water on the subject.
and whip of three cords. A term applied
DE EXECUTIONE FACIENDA IN
to a neife, that is, a bond woman or fe WITHERNALIIUM, Breve. L. Lat. \Vrit
male villein, as employed in servile work for making execution in withernam. Reg.
and subject to corporal punishment. Co. Orig. 82 b. A species of capias in wither
Litt. 25 b. But see De eve et de treve, infra. nam.

DE EVE ET DE TREVE. L. Fr.
DE EXECUTIONE JUDICII, Breve.
From grandfather and great grandfathefs L. Lat. Writ of execution of judgment.
great grandfather, (Lat. de mm at de tritavo).
A phrase used in the Year Books, in cases
where a party was claimed by another as
his villein, as descriptive of the ancestral
rights of lords in such cases. Nous tmus
disoins qil est aillein R. de eve et de treve,
et ses auncestres eel at besagel, &c. \Ve

A writ directed to a sheriff or bailiff, com

manding him to do execution upon a judg
ment. Reg. Orig. 18. F. N. B. 20.
Reeves’ Hist. Eng. Law, 56.

3

DE EXEMPLIFICATIONE, Breve. L.
Lat. \Vrit of exempliﬁcation. A writ
granted for the exempliﬁcation of an origi

tell you that he is the villein of R. de eve et nal. Reg. O-rig. 290 b.
de treve, and his ancestors, grandfather and
DE EXONERATIONE SECT1E,Breve.
eat grandfather, &e.

Yearb. P. 1 Edw. L. Lat.

Writ of exoneration of suit.

A

I. 4. It seems also to have been used as writ that lay for the king’s ward to be dis
descriptive ofthe ancestral rights offreemen. charged of all suit to the county court,
Kelham gives this sense to ove et de trove, hundred, leet, or court baron, during the
another form of the same phrase. It may time of his wardship. F. N. B. 158. .New
erhaps be the same with de eu et trene, N. B. 352.

§supra) applied by Lord Coke to the con

DE EXPENSIS MILITUM LEVAN

ition of a villein, but with a very diﬁ'erent DIS, Breve. L. Lat. ‘Vrit for levyimr
signiﬁcation.
the expenses of knights. A writ directed

DE EXCOMMUNICATO CAPIEN to the sheriff, for levying the allowance for
DO, Breve. L. Lat. Writ for taking an knights of the shire in parliament. Reg.
excommunicated person. A writ by which
the sheriff was commanded to take an ex

Orig. 191 b, 192.

DE EXPENSIS MILITUM NON LE
communicated person, and imprison him in VANDIS, Breve. L. Lat. Writ to ab

DE
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DE

stain from levying the expenses of knights.
DE FAIT. L. Fr. Of, or in fact; by
A writ prohibiting the sheriff from levying wrong, as distinguished from de droit, of or
any allowance for knights of the shire upon by right. Britt. c. -107. See De facto.
those that held in ancient demesne, and
DE FALSO J UDICIO, Breve. L. Lat.
others. Reg. Orig. 261.
“'rit of false judgment Reg. Orig. 15.
DE FACTO. L. Lat. [L. Fr. de fait,de F. N. B. 18. See Falsejudgment.
fet.] Of fact; from, arising out of, or found
DE FALSO MONETA. L. Lat. Of
ed on fact; in fact, in deed; in point of false money. The title of the statute 27
fact; actually, really. An ancient phrase Edward I. ordaining that persons importing
still constantly used in law, in contradis certain coiris, called pollards, and crokards,
tinction to rle jure, (of, or founded on right; should forfeit their lives and goods, and
by right); and most commonly applied to every thing they could forfeit. 2 Reeve.»-’
persons whose titles or claims rest upon Hist. 228, 229.
mere fact, without any reference to right,
DE FEODO. L. Lat. Of fee; in fee.
or in actual opposition to right or law. See In feodo, In dominico suo ut defeodo.
Thus, a king do facto is said to be a king
This phrase is applied, in old statutes,
in possession, without any respect to his to oﬂicers. Forestarius defeodo ,' forester
title; an nsnrper being thus distinguished of fee. Cart. de Forest. c. 14. Marceau!
from a king deju/re, or rightful heir of the lus defeodo; marshal of fee. Stat. Westm.

crown, who has never had plenary posses

2, e. 42..

Qui oﬂicium habeant de feodo;

sion of the throne.

4 Bl. Com. 77, 78. who have their offices in fee. Lord Coke
See 1 Id. 204. Forms of government, es observes that these words are not only
tablished by revolution, are characterized, meant of those who have a fee simple in
and often recognized by other nations, as their oﬁces, but such as have any ﬁxed es
governments defacto. See 1 Kent’s Com. tate, either in tail or for life.. 2 Inst. 462,
40, 167. So, any public officer, who acts 463. According to some, it meant such
under color of oﬂice, by an election or ap oﬁicers as had fees due and belongingto
ointment not strictly legal, or without them. Id. ibid.
Defeodo suo; of his fee; belonging to
ving duly qualiﬁed himself, or by holding
over after the expiration of his term, is his fee. Fleta, lib. 2, c. 47, § 15.
DE FET. L. Fr. Of fact; in fact; (de
called an oﬁicer de facto, as distinguished
from the rightful claimant.‘ 2 Stra. facto). Ycarb. P. 2 Edw. ll. 36.
1090, 1091. 2 Kent’s Com. 295, and note.
De tide ct offirio judicis non rccipitur quar
5 Wendelt’s R. 231. 1 Gilmanfs (III.) R. tio, sed dc scientia, sivesit error juris, sire
529. See 10 Paige’s R. 223. An oflicer fmzli. Concerning the ﬁdelity and oﬂicial
de facto is one who performs the duty of conduct of a judge, no question is [will be]
an office with apparent right, and under entertained; but [only] concerning his
claim and color of an appointment, but knowledge, whether the error [committed]
without being actually qualiﬁed in law so be of law or of fact. Bacon’a Mar. 68,
to act. 37 Maim (2 Heath,) R. 423. So, reg. 17. The bona fides and honesty of
a wife defacto, whose marriage is voidable purpose of a_judge cannot be questioned,
by decree, is distinguished from a wife de but his decision may be impugned for er
jure, or lawful wife. 4 Kent’-1: Com. 36. ror eithcr of law or fact. Broom’: Mar.

This last application is of great antiquity. [61.]

The law doth so much respect the

Uzor dc jure—uzores de facto. Bract. fol. certainty of judgments, and the credit and
303. Femme de droit—femm.ea de fait eta authority of judges, that it will not permit
tort. Britt. c. 107. Bracton applies the any error to be assigned which impeacheth
term to convictions for felony, and to titles them in their trust and oﬁce, and in wilful _
to land; using it in the latter sense as sy abuse of the same; but only in ignorance

nonymous with exfacto, (q. v.)

Bract. fol. and mistaking either of the law, or of the

30 b, 17:2, 172 b. A blockade is said to
be dcfacto, where it is actually maintained
b ' a blockading squadron. See 1 Kent's
80m. 144, 147.
DE FACTO. L. Lat. Of fact or act;
respecting the principal act of a murder,

case and matter of fact. Bacon’: Max. ub.
sup. Thus, it cannot be assigned for error
that a judge did that which he ought not
to do; as that he entered a verdict for the

plaintiff, where the jury gave it for the de
fendant.

which was technically called factum, (q. v.) ub. sup.
Fleta, lib. 1, c. 27, § 18.

F. N. B. 20, 21.

Bacon’s Max.

Hardr. 127, arg. And see 1

C'omstock’s R. 45.

'
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DE FIDEI LJESIONE. Lat. Of
breach of faith or ﬁdelity. 4 Reeves’ Hist.
99. See Pro laesione ﬁdei.
DE FINE CAPIENDO PRO TERRIS,
Breve. L. Lat. A writ which lay for a
juror who had been attainted for giving a

DE

SCIENTIA, ET MERO MOTU. L. Lat.
Of special grace, certain knowledge and
mere motion. Formal words used in royal
grants and patents; de gralia speciali,
showing the favor and bounty of the sove
reign to the patentec ; ex certa scicnlia, im
false verdict, to obtain the release of his plying a full knowledge and understanding
person, lands and goods, on payment of a of the matter; and ex mero motu, testifying
certain ﬁne to the king. Reg. Orig. 232. that there was not any suit nor suggestion
See Attaint.
of the patentee, but that the ﬁrst motion,
DE FINE FORCE. L. Fr. Of neces and all that followed from it to the perfec
sity; of pure necessity. Dyer, 41, (Fr. ed.) tion of the patent, pi-oceeded from the
See Fine force.
sovereign himself. Plowd. 330. 1 Co. 51 b.
DE FINE NON .-CAPIENDO PRO 2 Bl. Corn. 347.
PULCHRE PLACITANDO, Breve. L.
DE HAEREDE DELIBERANDO ILLI
Lat. A writ prohibiting the taking of ﬁnes QUI HABET CUSTODIAM TERRE,
for beau plcadcr. Reg. Orig. 179. See Brave. L. Lat. \Vrit for delivering an
Beau pleader.
heir to him who has wardship of the land.
DE FINE PRO REDISSEISINA CA A writ directed to the sheriff, to require
PIENDO, Breve. L. Lat. A writ which one that had the body of him that was
lay for the release of one imprisoned for a ward to another, to deliver him to the per
re-disseisin, on payment of a reasonable son whose ward he was by reason of his
ﬁne. Reg. Orig. 222 b.
land. Reg. Orig. 161.
DE FINIBUS LEVATIS. L. Lat.
DE HrEREDE RAPTO ET ABDUC—
Concernin ﬁnes levied. The title of the TO, Brave. L. Lat. W’rit concerning an
statute 27 %dward I., requiring ﬁnes there heir ravished and carried away. A writ
after to be levied, to be read openly and which anciently lay for a lord who having
solemnly in court. 2 Inst. 521. Bar by right the wardship of his tenant under
ringt. Obs. Stat. 176.
age, could not obtain his body, the same
DE FORISFACTURA MARITA-GII, being carried away by another person.
Breve. L. Lat. Writ of forfeiture of mar Reg. Orig. 163. O. N. B. 93.
riage. Reg. Orig. 163, 164.
DE IIJERETICO COMBURENDO,
DE Concerning
FRANGENTIBUS
Breve. L. Lat. VVrit for burningaheretic.
L Lat.
those that PRISONAM.
break
prison. A writ which lay against a heretic who hav
The title of the statute 1 Edward II. or ing becn convicted of heresy by the bishop,
daining that none from thenceforth who and abjured it, afterwards fell into the same
broke prison should have judgment of life again, or some other, and was thereupon
or limb for breaking prison only, unless the delivered over to the secular power. F.
‘cause for which he was taken and imprison 1V. B. 269, B. This writ has been said to
ed required such a judgment if he was be as ancient as the common law itself. 1
lawfully convicted thereof. 2 Reeves’ Hist. Hale’s P. C’. 392. 4 Bl. Com. 46. See
290. 2 Inst. 589.
an instance of its use in 1 H010. St. Trials,
DE FUGITIVIS. Lat. Of fugitives. 173, 174. It was abolished by statute 29
Dig. 11. 4.
- Car. H. c. 9. Id. 49. 3 Staph. Com. 99,
DE FURTO. Lat. Of theft. One of 101.
the kinds of criminal appeal formerly in
DE HAUT ET DE BAS. L. Fr. Of
use in England. 2 Reeves’ Hist. 40. See high and low. A term used to ex ress the
Appeal.
unlimited power of taxation whic a lord
DE GESTU ET FAMA. L. Lat. Of had over his villein. 3 How. St. Trials,
behaviour and reputation. An. old writ 871. Aﬁaire rechat de char et de sank, et
which lay in cases where a person’s con de euz tailler haul et bar ,' to make ransom
duct and reputation were impeached. of ﬂesh and of blood, and to tax them high
Lamb. Eiren. lib. 4, c. 14.
and low. Yearb. P. 1 Edw. II. 4.
DE GRATIA. Lat. Of grace or favor;
DE HECHO. Span. By deed. Wile’:
by favor. Fleta, lib. 2, c. 57, §1l. De New Recop. b. 2, tit. 19, c. 3, § 2.
speciali gratia ; of special grace or favor.
DE IIOMAGIO RESPECTUANDO,
Id. ibid.
Breve. L. Lat. ‘Vrit for respitin or post
DE GRATIA SPECIALI, EX CERTA poning homage. F. N. B. 269, 5.

DE
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DE HOMINE CAPTOECAPIENDO]
IN WTTHERNAMIUM, reve. L. Lat.
Writ for taking a man in withernam. A
writ that ancicntly lay to take in withernam
him that had taken any bondman or woman,
and led him or her out of the county, so
that he or she could not be replevied ac
cording to law. Reg. Orig. 79, 80. A
species of capias in withernam. 3 Bl. Com.
129. See Witheruam.
DE HOMINE REPLEGIANDO, Breve.
L. Lat. W'rit for replevying a man. A

DE

DE INFIRMITATE. Lat. Of inﬁrmity.
The principal essoin in the time of Glan
ville; afterwards called de male. 1 Reeves’
Hist. 115. See De malo, Essoin.
DE INGRESSU, Brevc. L. Lat.

DE INJURIA SUA PROPRIA, ABS
QUE TALI CAUSA. L. Lat. [L. Fr.
de son tort demesne sans tiel cause] Of his

writ to replevy a man out of prison, or out own wrong, without such cause.

of the custody of any private person, upon
giving security to the sheriff that the man
shall be forthcoming to answer any charge
against him. Reg. Orig. 77 b, 78. F. N.
B. 66, E.

\Vrit

of entry. Bract. fol. 318, 319. Reg. Orig.
227 b.—231, 235—237. Cowell, voc. In
greseu. See Entry.
DE INJURIA. See infra.

Formal

words of traverse, used in replications in
actions of trespass, and more compendiously
called the traverse de injuria. \Vhere the
defendant, in an action of trespass for assault

3 Bl. Corn. 129. 2 Reeves’ Hist. and battery, pleads sou assault demesne

83. This writ, though obsolete in Eng
land, is still in use in some of the United
- States. In New-York, it is allowed to one
who is claimed by another as a fugitive
from another state, and bound to serve him,
notwithstanding a habeae corpus may have
been previously issued or served. 2 Rev.

(that the plaintitf ﬁrst made an assault upon
him, and that he acted in self-defence,) the
,plaintiff may reply that he committed the
trespass of his own wrong, and without such
cause or excuse as he alleges. This kind of
traverse always tenders issue, but differs
from the common form of a traverse by de
St. [561,] 464, § 15. See 3 Rev. St. (5th -nying in general and summary terms, and
ed.) 878. 2 Paine’: R. 348. 1 Kent’s not in the words of the allegation traversed.
Com. 404, note.
Stepk. Pl. 163. Cr0gate’s case, 8 C0. 66.
DE IDEM PTITATE (or IDENTITATE) 1 Smitlfs Lead. Gas. 53, 55. 1 Ckitt. Pl.
NOMINIS, Brave. L. Lat. A writ re-, 605-611. It is in general proper where
specting identity of name. A writ which the plea consists of matter of excuse only,
anciently lay for one who was taken and and its effect is to put the whole plea in
arrested in any personal action, and com issue, and compel the defendant to prove it.
.
mitted to prison for another of the same 1 Archb. N. Prius, 148, 387.
name. Reg. Orig. 194--196. Reg. Jud.
Where a part of the plea is admitted,
the foregoing replication is termed de in
17. F. N. B. 267, E. 268.
DE IDIOTA INQUIRENDO, Breve. L. juria absque residue causw. 1 Chitt. Pl.
Lat. A writ to inquire whether a man be ‘ 606.
an idiot or not. Reg. Orig. 266. F. N. B.
DE INOFFICIOSO TESTAMENTO.
232, A. 1 Bl. Com. 303.
_
Lat. Concerning an inoﬁicious, or undiiti
DE I.l.S QUI PONENDI SUNT IN AS ful will. A title of the civil law. Dig.
SISIS. L. Lat. Of those who are to be 5. 2. Inst. 2. 18. See Inoﬂiciosum.
put on assiscs. The title of a statute pass
DE INTEGRO. Lat. Anew; -a second
ed 21 Edward I. deﬁning the qualiﬁcations time. 1 Vern. 223, 232.
of jurors. C'rabb’s Hist. Eng. Law, 167,
As it was before. Lord Ellenborough,
189.

2 Reeves’ Hist. 184.

5 M. (if S. 222.

DE IN REM VERSO. See Actio de in
DE INTRUSIONE, Brave. L. Lat.
rem verso.
VVrit of intrusion. A writ which lay for a
DE INCREMENTO. L. Lat. Of in reversioner, where tenant for life, or in
crease; in addition; additional. Costs de dower, or by the curtesy, died seised of
incremento, or costs of increase, are the such estate for life, and after their death a

costs adjudged by the court in civil ac

stranger intruded upon the land. Reg. Orig.

tions, -in addition to the damages and nomi
nal costs found by the jury. Gilb. C.

233 b.

Pleas, 260.
Grier, J.

F. N. B. 203, E.

DE ITINERE. Lat. Of way; of the
See 13 Howard's R. 372, right of way or path. Dig. 43. 19. See
Itcr.

DE JACTIS IN MARE LEVAND./E
W'ages de incremento. Lord Ellen
NAVIS CAUSA. Lat. Concerning things
borough, C..J. 4 M. at S. 316.
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DE

thrown into the sea, for the purpose of Of the Rhodian law of jettison. A title of

lightening a ship. ‘A title of the civil law.

the Pandects, in which the Rhodian law of

Inst. 2. 1. 47.
DE J ACTURA EVITANDA. L. Lat.
For avoiding a loss. A phrase applied to
a defendant, as de lucro captando is to a
plaintiff. 1 Littell’s R. 51.
DE JUDAISMO. Lat. Concerning Ju
daism. The title of a statute passed 18

jettison is adopted. Dig. 14. 2. 1. 3 1{ent’s
Com. 233.
DE LEPROSO AMOVENDO, Bret-e.
‘L. Lat. \\'rit for removing a leper. A

writ to remove a leper who thrust himself
into the company of his neighbors in any Y
parish, in public or private places, to their

(or according to Prynne, 4) Edw. I. pro annoyance.
hibitin

167.

usury.

Crabb‘s Hist. Eng. Law, 234, E.

ee Judaismus.

Mr. Barrington

Reg. Orig. 267.

F. 4\T- B.

N'ewN'. B. 521.

DE LIBERA FALDA, Brave.

L. Lat.

calls it imerti temporis. Obs. Stat. 222.
\Vrit of free fold. A species of quad per
DE JUDICIO SISTI. L. Lat. For mittat. Reg. Orig. 155.
appearing in court. A term applied in
DE LIBERA PISCARIA, Breve. L.
Scotch and admiralty law, to bail for a de Lat. “"rit of free ﬁshery. A species of
fendant’s appearance. UlerI:e’s Prax. Our. quorl permittat. Reg. Orig. 155.

DE LIBERO PASSAGIO, Breve. L.

Adm. tit. 11.

DE J UDICATO SOLVENDO. L. Lat. Lat. \Vrit of free passage. A species of
For payment of the amount adjudged. A quod pe-rmittat. Reg. Orig. 155.

term applied in Scotch and admiralty
law, to

DE LIBERATE ALLOCANDA, B1-eve.

ail to the action, or special bail. See Liberate.

Clerke’s Prax. tit. 11.
Judicatum solvere.

See Special bail,

DE LIBERTATE PROBANDA, Brave.

L. Lat. \Vrit for proving property. A
DE JUDICIIS. Lat. Of judicial pro writ which lay for such as, being demanded
ceedings. The title of the second part of for villeins or niefs, offered to prove them
the Digests or Pandects, including the selves free. Reg. Orig. 87 b. F. N. B. 77 .
DE LIBERTATIBUS ALLOCANDIS,
ﬁfth, sixth, seventh, eighth, ninth, tenth
and eleventh books. See Dig. proeem. Breve. L. Lat. Writ for allowing liber
§ 3.DE JURE. Lat. Of right; by right ties. A writ which lay for a citizen or

burgess entitled to certain liberties, to have
or law; growing out of right; rightfully; them allowed him. Reg. Orig. 262. There

rightful; lawful. 4 Bl. Com. 77. Magna
Charla, c. 15. B1-act. fol. 45. A king de
jure. A wife dc jure. The opposite of de
facto, (q. v.)
Of right ; as distinguished from ale gratia,

(q. v.) of 'grace.

were various writs of this kind. Id. 263 b.

F. N. B. 229.
DE LIBERTATIBUS PERQUIREN
DIS, Ordinatio. L. Lat. The title of a
statute passed 27 Edw. I. st. 2. Crabb’s
Hist. Eng. Law, 167.

By or at law, according to law; as dis
DE LICENTIA TRANSFRETANDI,
tinguished from de wquitate, (q. v.)
Breve. L. Lat. \Vrit of permission to
Founded upon law. Hale's Hist. Com. cross the sea. An old writ directed to the
wardens of the port of Dover, or other sea
Law, 49.

Of or concerning law, or the law. port in England, commanding them to per
Imt. 1. 1, 2.

Dig. 1. 1.

A component mit the pcrsons named in the writ to cross
the sea from such port, on certain con
DE LA PLUIS BEALE (or BELLE.) ditions. Reg. Orig. 193 b.

part of numerous titles in the Digests.

L. Fr. Of the most fair. A term applied
DE LUNATICO INQUIRENDO. L.
to a species of dower, which was assigned Lat. For inquiring about a lunatic or lu
out of the fairest of the husband’s tene nacy. The name of a commission, in the
ments. Litt. sect. 48. This was abolished nature of a writ, issued in cases of alleged
with the military tenures. 2 Bl. Com. 132.
1 Steph. Com. 252.
DE LATERE. Lat. From the side;
'on the side, collaterally; of collaterals.
God. 5. 5. 6.
DE LEGATIS ET FIDEI COMMISSIS.
Lat. ‘ Of legacies and trusts. Dig. 30.
DE LEG-E RHODIA DE JACTU. Lat.

lunacy, to inquire whether the party be a
lunatic or not; otherwise called a commis

sion of lunacy.‘ Stock on Non Compote:
lllentis, 86—92. Reg. Jud. Appondi.r,19.
2 Steph. Com. 531. See Commission of
Lunacy.

DE MAGNA ASSISA ELIGENDA,
Breve.

L. Lat.

Writ of, or for choosing

DE
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the grand assise. A writ directed to the in season on , account of the length of the
sheriff to summon four lawful knights, be journey. Spelman, voc. Essoniare. It
fore the justices of assise, there, upon‘ their was called the common essoiu. Id. Bract.
oaths, to choose twelve knights of the v_ici fol. 337, 337 b. See Mal-um via.
DE MALO VILLJE. L. Lat. Of ill
nage to be joined with them; which six

teen knights constituted the grand assise,

ness in a town.

Aspecies of essoiu, where

or great jury, which was to try the matter a party had appeared in court, but was
of right in a writ of right. Reg. Orig. 8. afterwards, before any answer to the suit,
F. 1V. B. 4, F. 3 Bl. Com. 351. Abol taken ill in the town where the court sat,
ished by statute 3 dz 4 \Vill. IV. c. 27. and was unable to attend. Bract. fol.
See Grand assise.
363 b. 1 Reeves’ Hist. 417. This is not
DE MALE FAME. L. Fr. Of bad re mentioned by Spelman, and Bracton calls
putation. Stat. Westm. 1, c. 12.
it anomalous. BI-act. ub. sup. See Flela,
DE MALO. L. Lat. Of illness. See lib. 6, c. 13.
infra.
DE MANUCAPTIONE, Breve. L.
DE MALO LECTI. L. Lat.
Fr. Lat. \Yrit of manucaption, or mainprise.
de rnal de lg/t.] Of inﬁrmity or illness of A writ which lay for one who, being taken
[in] bed. Closely rendered, in old Scotch and imprisoned on a charge of felony, had
law, bed-evil, (bedde-evill). A species of offered bail, which had been refused; re
essoiu or excuse for non-appearance in quiring the sheritf to discharge him on his
court, formerly allowed a defendant in Eng ﬁnding sufficient main ernorsorbail. Reg.
land, and more anciently called de inﬁrmi Orig. 268 b. F. N. . 249, G.
DE MANUTENENDO, Brere. L. Lat.
tate de resea-ntisa,' the excuse being that the
defendant was conﬁned tohis house in bed, Vlfrit of maintenance. A writ which lay
(lectus,) by inﬁrmity or indisposition, (ma against a person for the offence of main
Zum). Glanv. lib. 1, c. 18, 19. Bract. tenance. Reg. Orig. 189, 182 b.
fol. 337, 344 b. .Britt.c. 122,123. Fleta,
DE MEDIETATE LINGU./E. L. Lat.
lib. 6, c. 10. 1 Reeves’ Hist. Eng. Law, Of half-tongue; i. e. half of one tongue or
115, 412. Skene de Verb. Sign-. voc. Re language, and half of another. A term
seantisa. See jllalum lecti. This essoiu applied to that particular description of
commonly followed immediately upon that jury in England, where one-half consisted
de malo veniendi, (infra) ; for where a per of denizens or natives, and the other half
son, having been detained on the road by of aliens, and which was allowed both in
sickness, and having cast the essoiu de ma civil and criminal actions where one of the
lo veniendi, had found himself obliged to parties was an alien. Staundf. Pl. 001'.
return home, the order of essoins, confor lib. 3‘, c. 7. 3 Bl. Com. 360. 4 Id. 352.
mably with what was likely to be the real See Bilinguis, H'alf-tongue, jlledietas lin
fact, led to the cssoin de malo lecti. 1 guw. It was ﬁrst introduced in favor of
Reeves’ Ilist. 412. Bract. fol. 344 b.
foreign merchants, by the statute of the
DE HALO VENIENDI. L. Lat. [L. staple,-27 Edw. III. st. 2, c. 8, and was ex
Fr. de mal de venue] Of inﬁrmity or mis tended to criminal cases by stat. 28 Edw.
fortune in coming. A species of essoiu or III. e. 13. 2 Reeves’ Hist. 395, 461. It
excuse for non-appearance in court, for is still allowed in trials for felony or mis
merly allowed a defendant in England, and demeanour, but no longer in a civil action.
more anciently called the essoiu de inﬁr Stat. 6 G'eo.IV. c. 50, ss. 3, 47. 3 Steph.
rnilate Iveniendi; the excuse being that while Corn. 596, note. 4 Id. 422. It was for
on the way (in veniendo, or in itinere,) merly in use in the state of New-York,
from his house to the court, such an inﬁr but is now abolished, as it generally is
mity befel him, (talis inﬁrrnitas ei devenit, throughout the United States. 2 Johns.
or ita inﬁrmatus fueriI,) that he could R. 381. 1 N. Y. R. L. (1813), 334, §24.
not attend.

Bract. fol. 337, 338.

c. 122, 123, 125.

Britt.

2 N. Y. Rev. St. [419], 339, § 53.

Id.

Flm, lib. 6, c. 9. 1 [784_ , 614,

7. 6 ])ane’3 Abr. c. 182.
Reeves’ Hist. 115, 406. According to
D ‘ MEDIO, Breve. L. Lat. \Vrit of
Spelman, (who gives it also the name of mesne. A writ in the nature of a writ of
malum viw,) it lay where the party either right, which lay for an under-tenant against
could not attend on account of actual im the mesne or middle lord, where, upon a
possibility, or dared not, on account of ap subinfeudation, the meme, or middle lord,

prehended danger, or could not reach court I suﬁ'ered his under-tenant, or tenant para
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DE

vail, to be distrained upon by the lord para right, however triﬂing may be the injury
mount for the rent due to him from the actually sustained. See 5 Hill’s (N. Y.)
mcsne lord. 3 Bl. Com. 234. C0. Litt. R. 170.
100 a. Reg. Orig. 160. F. IV. B. 135,
DE MINIS, Breve. Lat. VVrit of threats.

M. N. Bract. fol. 21 b. Roscoe’s Real
Act. 38. See Mesne, Paramount, Paravail.
DE MELIORIBUS DAMNIS. L. Lat.
Of, or for the better damages. A term

A writ which lay where a person was
threatened wlth personal violence, or the

destruction of his property, to compel the
offender to kee the peace. Reg. Orig.

used in practice, to denote the election by
a plaintiff against which of several de

88 b, 89. F.

. B. 79, G. 80.

passed under this title; the ﬁrst, in the

moderate amercement.

eleventh year of Edward I. otherwise called
the statute of Acton Burnel, (q. v.); the
second in the thirteenth year of the same
reign. By this statute, all the lands of a
debtor, where the debt was contracted in

on Magna Charta, (c. 14,) which lay for
one who was excessively amerced in a court

DE MITTENDO TENOREM RE
fendants (where the damages havc been CORDI, &c. Breve. L. Lat. \Vrit to send
assessed separately,) he will take judgment. the tenor of a record, or to exemplify it
1 Arch. Pr. 219. 8 Oowen’s R. 111.
under the great seal. Reg. Orig. 220 b.
DE MERCATORIBUS. Lat. Of mer
DE MODERATA MISERICORDIA
chants. There were two English statutes CAPIENDA, Breve. VVrit for taking a
A writ, founded

not of record, directed to the lord of the
court, or his bailiff, commanding him to

cerning knights. The title of a statute
passed in the 1st year of Edw. II. the ob

take a moderate arnercement of the party.
F. 1V. B. 75, 76.
DE MODO DECIMANDI. L. Lat. Of
a modus of tithing. A term applied, in
English ecclesiastical law, to aprescription
to have aspecial manner of tithing. 2 Bl.
Com. 29. 3 Steph. Com. 130.
DE MONETA. L. Lat. Concerning
money. The title of three statutes passed
in the 20th year of Edward I., viz: the
statute De moneta, 20 Edw. I. st. 4; the
statute De moneta, parvum, 20 Edw. I. st. 5,

ject of which was to abate that part of the
feudal system, which required every one
possessed of a knight’s fee (feudum mili
tare,) to take upon him the order of knight-

These were particularly directed against the
importation of clipped and counterfeit
\ money. 2 Reeves’ Hist. 228.

trade, might be delivered to the creditor Reg. Orig. 80 b.
to hold in pledge until the debt was levied,
when the land was to be restored. Stat.
dc Mere. 13 Edw. I. st. _3. 2 Bl. Com.
161. The recognizance introduced by this
statute was called a statute-merchant.
160.
2 Reeves‘ Hist. 160—162.

Id.
See

Barringl. Obs. Stat. 1l6—l19.
DE MILITIBUS. Lat. Of, or con

hood, (suscipere arma militaria).
Hist. 201, 2.

C'rabb’s

and the Articuli de moneta, 20 Edw. I. st. 6.

De mortc hominis nulls ct cunctatio lnnga

2 Reeces’Hist. 288. 2 In-St. VVherc the death of a human being is con

593. This is said to have been not pro cerned, in a matter of life and death,] no
perly a legislative act, but a writ granted - delay is considered] long. O0. Litt. 134.
y the king in time of parliament, and en Rokcby, J. Com. 17. This is aslight alter
tered by his direction on the record. Id. ation of a line ofJuvenal:
ibid. See Barringt. Obs. Stat. 192.
Nulla unquam de morte hominis cunetatio

De minimis non curat lcr.

The law does

longa est.
Sal Vi. 221.

not care for, or take notice of very small
or triﬂing matters. The law does not con
cern itself about triﬂes. Broom’s Max.
P05]. Thus, error in calculation of a
ractional part of a penny will not be re
garded. Hob. 88. Oro. Eliz. 353. So, the law will not, in general, notice the
fraction of a day. Br0om’s Max. 333.

gitiv0,) directedto the sheriff, commanding

See Id. 156, [266.] Nor the imperceptible

him to apprehend the villein, and restore

DE MOT EN MOT. L. Fr. From word
to word; word for word.

Britt. c. 22.

DE NATIVO HABENDO, B1-eve. L.
Lat. [L. Fr. briefe de naiﬂc.
VVrit for
having one’s villcin. A writ w ich lay for
a lord whose villcin had ﬂed from him, (fu

gain of land from the sea by alluvion. 2 him, with all his chattels, to the lord. Reg.
Bl. Corn. 262. This maxim is sometimes Orig. 87. F. N. B. 77. Roscoe’s Real
applied to matters of conduct. See 2 Lit Act. 34.
tell’s R. 218. But it is never applied to
DE NAUTICO FCENORE. Lat. Of
cases of positive and wrongful invasion of maritime interest. A title of the civil law.

DE
Dig. 22. 2.

God. 4. 33.
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3 Kent’s Com. curities of personal liberty in England, re

354, note.

sembling in its objects the writ of habeas

Dc non appurcntibus ct non existentibus corpus, by which it is now superseded. 1
cadem est raho. Things which do not ap Reeves’ Hist. 252. It is ﬁrst mentioned by
name in Magna Charts, (as breve inquisi
ti0nis,) which ordained that it should issue
in future gratis, and should never be denied;
but Mr. Crabb supposes it was not intro
duced by statute, but existed at common
claim to be entirely discharged of tithes, law. Crabb’s Hist. 148. It was abolished
and to pay no compensation in lieu of them. by statute 28 Edw. III. e. 9. But Lord
2 Bl. Com. 31.
Coke considered it to have been revived by
DE NON PROCEDENDO AD AS the stat. 42 Edw. III. e. 1. 3 Bl. Com.
SISAM, Breve. \Vrit for not proceeding 129. See Alia.
to take an assise. A writ, directed to the
DE OFFICE. L. Fr. Of oﬁice; in
justices assigned to hold assises, command virtue of office; ofﬁcially; in the discharge
ing them not to proceed to take an assise of ordinary duty. Le court d’oﬁice est
in a particular case. Reg. Orig. 221.
ten-u ; the court is bound, in virtue of its
DE NON SANE MEMORIE. L. Fr. oﬂice. Yea-rb. H. 4 Hen. VI. 16.
Of unsound memory or mind; a phrase sy
This phrase corresponds with the Lat. ex
nonymous with non compos mentis. Litt. ojﬁcio, or, more nearly with virtute oﬂicii.
sect. 405. Plowd. 368. Stock on Non
DE OFFICIO CORONATORIS. L. Lat.
Compotes Mentis, 1. See Menzory, Nmi Concerning the oﬂice of coroner. The title
Campos Mentis.
of the statute 4 Edward I., enumerating the
DE NOVEL. L. Fr. Anew; newly. duties of the oﬂice of coroner. 2 Reeves’
Ad de novel graunt; hath granted anew. Hist. 140.
Artie. sup. Chart.
DE-ONERANDO PRO RATA POR
DE NOVI OPERIS NUNCIATIONE. TIONE, Breve. L. Lat. \Vrit for charg
Lat. Concerning the prohibition of a new ing according to arateable proportion. A
work. A title of the civil law. Dig. 30. 1. writ which lay for a joint tenant, or tenant
See Nzmtiatio.
in common, who was distrained for more
DE NOVO. Lat. [L. Fr. de novel.] rent than his proportion of the land came
Anew; (of ncw,) a second time. In Scotch to. Reg. Orig. 182. F. JV. B. 234, H.
law, literally rendered “of new.” 2 How. This writ is called by Fitzherhcrt, Dc deans
St. Trials, 721.
rando pro rata portione, and in the Register,
DE ODIO ET ATIA, Breve. L. Lat. De omrando seczmdum ratum portionis.
Writ of hatred and malice. A writ which
DE PACE ET LEGALITATE TUEN
anciently lay for a person committed to DA. L. Lat. For keeping the peace, and
prison on a charge of homicide, and who for good behaviour. Tradat ﬁdqiussares de
otherwisecould not be bailed. It was di pace et Zegalitate tuenda; he shall deliver
rected to the sheriff, commanding him to or ﬁnd surcties for keeping the peace and
make inquisition by the oaths of lawful men, good behaviour. LL. Edw. Conf. c. 18.
whether the party in prison was charged 4 Bl. Com. 252, 254. Spelman, voc. Le
through malice, (utrum rettatus de odio ct galitas. See Legalitas.
atia.,) or upon just cause of suspicion. If it
DE PACE ET PLAGIS. L. Lat. Of
was found that he was accused odio et atia, peace [freach of peace] and wounds. One
and that he was not guilty; or if he com of the 'inds of criminal appeal formerly in
mitted the deed se dqfendendo, or per infor use in England, and which lay in cases of
pear are treated in law the same as if they
did not exist. See Apparens, Apparere.
DE NON DECIMANDO. L. Lat. Of
not paying tithes. A term applied, in Eng
lish ecclesiastical law, to a prescription or

tunium, then a writ of tradas in ballium assault, wounding and breach of the peace.
might issue, commanding the sheriff, if the Bract. fol. 144. 2 Reeves’ Hist. 33. See

prisoner could ﬁnd twelve good and lawful
men of the county, who would be main
pernors for him, then he should deliver him
to them in bail. Reg. Oriy. 133 b. Bract.
fol. 123. 3 Bl. Com. 128. 1 Reeves’ Hist.
Eng. Law, 252. 2 Id. 14. C'rabb’s Hist.
148: May. Chart. c. 26. Stat. Westm. 2,

c. 29.

This writ was one of the great se

Appeal.
DE PACE ET ROBERIA. L. Lat. Of
peace Hiwcaeh of peace] and robbery. One
of the inds of criminal appeal formerly in
use in England, and which lay in cases of
robbery and breach of the peace. Bract.
fol. 146. 2 Reeves’ Hist. 37. See Appeal.
DE PACE ET IMPRISONAMENTO.

DE
L. Lat.
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Of [breach of] peace and impris

onment. The title of an appeal formerly
in use in England, in cases of imprisonment
and breach of the peace. Bract. fol. 145 b.
2 Reeves’ Hist. 35. See Appeal.
DE PACE INFRACTO. L. Lat. Of
peace broken; of breach of the peace.
DE PALABRA. Span. By word; by
parol. lVhite’s New Recop. b. 2, tit. 19,
c. 3,

2.

D]? PARCO FRACTO, Breve. L. Lat.
\Vrit of pound breach. A writ which lay
against him who violently broke a pound,
and took out beasts from thence, which

were lawfully impounded. Reg. Orig.
116,,_b. F. N. B. 100, E. F. O0. Litt.
47 b. 3 Bl. Com. 146.
DE PARENDO J URI. L. Lat. Of,
or for obeying the law ; to obey the law;
or the mandate of a. writ. FZeta, lib. 2, c.

62, § 4.
DE PARTITIONE FACIENDA,Breve.
L. Lat. \Vrit for making partition. A
writ which lay to make partition of lands
or tenements held by several pro indiviso
as coparceners, &c. Reg. Orig. 76. F.
IV. B. 61, R. O. N. B. 142. 2Bl. Com.
189. 3 Reeves’ Hist. 55.
DE PECULIO ACTIO. See Actio de
peculio.
DE PASSAGIO. L. Lat. Of passage.
De passagio simplici ; of simple passage.
Fleta, lib. 2, c. 8, § 1. One of the essoins
of ultra mare. See De ultra mare.
DE PERAMBULATIONE FACIEN
DA, Breve. L. Lat. \Vrit for making
pcrambulation. A writ which lay to ascer
tain the boundaries of lands, where parties

were in doubt of the bounds of their lord
ships or of their towns; and which was
done by walking about, through or between
them. It was directed to the sheriff, com
manding him to go with twelve knights of

DE

DE PIPA VINI CARIANDA, Breve.
L. Lat. A writ of trespass for carrying a
pipe of wine so carelessly that it was stove,
and the contents lost. Reg. Orig. 110.
Alluded to by Sir \Villiam Jones, in hisre
marks on the case of Coggs v. Barnard.
Jones on Bailm. 59.
DE PLACITO.

L. Lat.

Of aplea; of,

or in an action. Formal words used in de
clarations and other proceedings, as descrip
tive of the particular action brought. De
placito debili ; of a plea of debt. De pla
cito conventionisfractce ; of a plea of breach
of covenant. De plaeito transgressionis ; of
a plea of trespass. De plaeito transgres
sionis super casum ,' of a plea of trespass on
the case. Towns. Pl. 162—165. See the
older forms in Fleta, lib. 2, c. 65,§12.
Sec Placitum.
DE PLAGIS ET MAHEMIO. L. Lat.
Of wounds and maihem. The name of a
criminal appeal formerly in use in England,
in cases of wounding and maiming. Brad.
fol. 144 b. 2 Reeves’ Ifist. 34. See Ap
peal.
.
DE PLAIN. L. Fr. In a. summary
way. Kellzam. See De plane.
DE PLANO. Lat. and L. Lat. In the
civil law. \Vith0ut form; in a summary

manner. The praator was said to administer
justice in this way, (de plane eognoscerc.)
when he did so standing on the ground, or

on the same level with the suitors, instead
of occupying a tribunal, (pro tribunaIi,)
elevated seat, or bench, as it was termed in
the English law. See Bench. The Fr.

de plain. (q. v.) is derived from this.
In the common law. Clearly ; manifest
ly. The phrase is used in this classical
sense in the statute De Bigamis, 4 Edw. I.
By covin, or collusion. Stat. Westnu
2, c. 4. This did not mean by default. Id.
ibid. 2 Inst. 349. See 2 Reeves’ Hist. 191.

his county to the land in question, and by 4 Id. 23, 34, 36.
their oath to cause a perambulation to be

made between them, according to their re
spective metes and bounds, (per terras,
metas et divisas.) Reg. Orig. 157 b. F.
N. B. 133, D. See Perambulation.
DE PEREGRINATIONE. L. Lat. Of
pilgrimage. De peregrinatione at passagio
generali ; of pilgrimage and general passage.
Fleta, lib. 6, c. 8, § 1. One of the essoins
of ultra mare.
DE PIGNORE SURREPTO FURTI,
ACTIO. Lat. In the civil law. An ac

tion to recover a pledge stolen.
1. 14.

Inst. 4.

In Scotch practice. Forthwith. 2 All
son’s Grim. Pr. 650.
DE PLEGIIS ACQUIETANDIS, Breve.
L. Lat. \Vrit for acquitting or releasing

pledges.

A writ that lay for a surety,

againsthim for whom he had become surety
for the payment of a certain sum of money
at a certain day, where the latter had not
paid the money at the appointed day, and
the surety was compelled to pay it. Reg.
Orig. 158. F. .N. B. 137,
3 Reeves’
Hist. 65.

DE PLEINE AGE. L. Fr. Of full age.
Stat. Jllod. Lev. Fines. 2 Inst. 510.
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DE

lpone.
2, c. 44,L. § Lat-. \Vrit of dat B. tantum terrw—de quo idem A. dis
DE Fleta,
PONE,lib.Breve.
3. See Bone.
DE PONENDO SIGILLUM AD EX
CEPTIONEM, Brave. L. Lat. \Vrit for
putting a seal to an exception. A writ by
which justices were formerly commanded
to put their seals to exceptions taken by a
party in a suit. Reg. Orig. 182.
DE POST DISSEISINA, Brave. L. Lat.
‘Vrit of post disseisin. A writ which lay
for him who, having recovered lands or
tenements by prwcipe quad reddat, on de
fault or reddition, was again disseised by the
former disseisor. Reg. Orig. 208. F. N.

seisivit prazdictum B., &c.; command A.
that—he render to B. so much land—of
which the said A. disseised the aforesaid B.,
&c. Reg. Orig. 229.

DE RAPTU VIRGINUM.
the ravishment of maids.

Lat.

Of

The name of an

appeal formerly in use in England, in cases
of rape. Brant. fol. 147.
38. See Appeal.

2 Reeves’ Hist.

DE RATIONABILIBUS
Breoe.

L. Lat.

DIVISIS,

\Vrit for ﬁxing reasonable

boundaries. A writ which lay to settle the

boundaries between the lands of persons in
different towns, where one complained of
DE PR./EROGATIVA REGIS. L. Lat. encroachment. Reg. Orig. 157 b. F. N. B.
Of the king’s prerogative. The title of the 128, M. Rosc0e’s Real Act. 31. 3 Reeves’
statute 17 Edward II. st. 1, deﬁning the Hist. 48.
DE RATIONABILI PARTE BONO
prerogatives of the crown on certain sub
jects, partly of a feudal and partly of a po RUM, Breve. L. Lat. A writ which lay
litical or general nature. Crabb’s Hist. for the wife and children of a deceased per
Eng. Law, 204, et seq. Barringt. Obs. son against his executors, to recover their
B. 190.

Stat. 202.

Hale’s Hist. Com. Law, ch. 8.

DE PRJESENTI. L. Lat. Of the pre
sent; in the present tense. See Per verba
de prazsenli.
DE PROCEDENDO IN ASSISA,
Brer/e. L. Lat. \Vrit for proceeding in an
assise. A writ by which the justices of as
sisc were commanded to proceed in an as
sise, where the proceedings had been stayed.
Reg. Orig. 220.‘
'
DE PROSEQUENDO. L. Lat. Of, or
for prosecuting; to prosecute. Flela, lib.

2, c. 60, § 33. Id. lib. 4, c. 5,

reasonable part or share of his goods.

2

Bl. Corn. 492. F. N. B. 122, L. See
Reasonable part.

DE REBUS. Lat.

Of things. The

title of the third part of the D1 ests or

Pandects, comprising the twelft , thir
tecnth, fourteenth, ﬁfteenth, sixteenth,
seventeenth, eighteenth and nineteenth
books.

DE REBUS DUBIIS. Lat. Of doubt
ful things or matters.

Dig. 34. 5.

DE RECEPTAMENTO.

L. Lat.

Of

2.

receipt; of harbouring. Bract. fol. 152 b.
DE PROPRIETATE PR BANDA, A term of old criminal law. See Recepta
Breve. L. Lat. \Vrit for proving property. mentum.
DE RECORDO ET PROCESSU MIT
.A writ directed to the sheriff, to mquire of
the property of goods distrained, where the TENDIS, Breve. L. Lat. VVrit to send
defendant in an action of replevin claims the the record and process of a cause to a su
property. 3 Bl. Com. 148. Reg. Orig. perior ‘court; a species of writ of error.
Reg. Orig. 209.
85 b
DE PROTECTIONIBUS. Lat. Of or
DE RECTO, Breve. L. Lat. \Vrit of
concerning protections.

The title of a stat

right.

Reg. Orig. 1, 2.

Bract. fol. 327 b

ute passed in the 33d year of Edward I. See Writ of Right.
DE RECTO DEFICERE. L. Lat. To
to prevent some of the evil consequences
attending the privileges given by writs of fail of right; to fail in doing justice. A
protection.

2 Reeves Hist. 242.

term applied to an inferior court in the old

DE PROTECTIONE, Breve. Lat. \Vrit books. Glanv. lib. 12, c. 1. Bract. fol.
of protection. Reg. Orig. 25, 26. See 105, 318 h, 829 b. 1 Reeves’ Hist. 171.
Protection.

In the ancient law of France, the appeal

DE QES EN CA, De Ices en sea. L. Fr. of default of justice, (dc defaute dc droit,)
was a proceeding when the court of a par
From which time until now. Kelham.
DE QUO, & DE QUIBUS. Lat. Of ticular lord deferred, evaded, or refused to
which. Formal words in the simple writ of do justice to the parties. Esprit dos Lois,
entry, from which it was called a writ of en liv. 28, c. 28.
DE RECTO PATENS, Breve. L. Lat.
try “in the quo,” or “in the quibus.” 3

Reeves’ Hist. 33.

Prwcipe A. quod—red Writ of, right patent.

Reg. Orig. 1.

Sec

DE
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Patent. Called the highest writ in law.
F. JV. B. 1.
DE RECTO DE DOTE, Breve. L. Lat.
Writ of right of dower. Reg. Orig. 3.
F. N. B. 7, E. Bract. fol. 313. See
Dower, IVrit of Right.
DE RECTO DE RATIONABILI
PARTE, Breve. L. Lat. \Vrit of right,
of reasonable part. A writ which lay be
tween privies in blood, as between brothers
in gavelkind, or between sisters or other
coparceners for lands in fee simple, where
one was deprived of his or her share by
another. Reg. Orig. 3 b. F. N. B. 9,13.
R0scoe’s Real Act. 25. Abolished by statute
3 & 4 \Vill. IV. c. 27.
DE RECTO DE ADVOCATIONE,
Breve. L. Lat. Writ of right of advow
son. Reg. Orig. 29 b. A writ which lay
for one who had an estate in an advowson

DE

curiae, it is well enough at any time before
the sci. fa. is awarded.”

Jones, J. Latch,

150.

DE RIVIS. Lat. Of water-courses. Dig.
43. 21.

DE SALVA GARDIA, Breve. L. Lat.
Writ of safeguard. A writ in the nature
.ofa protection, which was allowed to

strangers seeking their right by course of
law in England, and apprehending violence
or injury to their persons or property from
others. Reg. Orig. 26. See Safeguard.
DE SALVO CONDUC-TU, Breve. L.
Lat. ‘Writ of safe conduct. Reg. O-rig.
25 b, 26. See Safe conduct.
DE SA VIE. L. Fr. Of his or her
life; of his own life; as distinguished from
pur autre vie, for anothcr's life. Litt. sect.
35, 36. Crabb’s Hist. 383.
DE SCACCARIO.
L. Lat.

Of, or

to him and his heirs in fee simple, if he concerning the exchequer.

The title of a
statute passed in the 51st year of Henry
III. 2 Reeves’ Ifist. 61.
DE SCUTAGIO I-IABENDO, B1-eve.
L. Lat. Writ for having (or to have) es
cuage or scutage. A writ which anciently

were disturbed to present. F. JV. B. 30, B.
Roscoe’s Real Act. 26. Abolished by statute
3 & 4 Wil. IV. c. 27.
DE REDISSEISINA, Breve. L. Lat.
\Vrit of re-disseisin. A writ which lay
who're a man recovered by assise of novel lay against tenants by knight-service, to
disseisin land, rent or common, and the compel them to serve in the king’s wars or
like, and was put in possession thereof by send substitutes, or to pay escuage, that is,
verdict, and afterwards was disscised of the a sum of money.

same land, rent or common, by him by whom
he was disscised before. Reg. Orig. 206 b.
F. IV. B. 188, B.
DE REPLEGIARE, (or REPLEGIARI)
Breve. L. Lat. Writ of replevin. Fleta,

lib. 2, c. 43, §3. Reg. Orig. 81. RN. B.
68, D. See Replegiare, Replevin.
DE RESCUSSU, Breve. L. Lat. \Vrit
of rescue or rescous. A writ which lay
where cattle distrained, or persons arrested,
were rescued from those taking them. Reg.
Orig. 117, 118. F. N. B. 101, C. G.
DE RETORNO HABENDO. L. Lat.
For having a return ; to have a return.

A

term applied to the judgment for the de
fendant in an action of replevin, awarding

F. N. B. 83, C.

The

same writ lay for one who had already
served in the king’s army, or paid a ﬁne
instead, against those who held of him by
knight-service, to recover his escuage or
scutage. Reg. Orig. 88. F. N. B. 83,
D. F.
DE SE BENE GERENDO. L. Lat.
For behaving himself well; for his good
behaviour. Yelv. 90, 154.
DE SECTA AD MOLENDINUM,
Breve. L. Lat. VVrit of suit at milL A
writ for compelling suit to a mill. Reg.
Orig. 163. F. N. B. 122, M. 3 Bl. Com.
, 235. See Secta ad molendinum. Abol
ished by statute 3 & 4 Will. IV. c. 27.
DE SECUNDA SUPERONERATIONE,
Breve. L. Lat. \Vrit of second surcharge.
A writ which lay where admeasurcment of
pasture had been made, and he that ﬁrst

him a return of the goods replevied; and
to the writ or execution issued thereon. 2
Tidd’s Pr. 993, 1038. 3 Bl. Corn. 149.
Applied also to the sureties given by surchargcd the common, did it a second
the plaintiff, on commencing the action.

time, notwithstanding the admeasuremeut.

Id. 147.
Reg. Orig. 157. F. JV. B. 126, E. 3 Bl.
DE RIEN CULPABLE. L. Fr. Guilty Com. 239. 2 Reeves’ Ilist. 198.
of nothing; not guilty. Yearb. II. 7 Edw.
DE SERVITIO REGIS. L. Lat. [L.
II. 224. Keilrv. 3 b.
- Fr. de service le ro_a/.] Of the king's service.
DE RIGORE JURIS. Lat. In strict A species of essoin, or excuse for a de
ness of law. “ De rigorejuris, they ought fendaut’s non-appearance in court, the
to bring him in before; but, per gratiam 1 ground of which was that he was neces

DE
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sarily detained in the king’s service. head. Ia’.148. Reg. Jud. 8. ‘See Stat
Glanv. lib. 1, c. 27. Bract. fol. 338 b. ute-merchant.
Spelman, voc. Essoniare. 1 Reeves’ Hist.
DE STATUTO STAPULAE, Breve.
L. Lat. \Vrit of statute staple. A writ
118.
De similibns ad similia csdem rations ro that lay to take the body to prison, and
tﬂlflldlllll ESL From like things to ikc seize upon the lands and oods of one who
things we are to proceed by the same rule had forfeited the bond cal ed statute staple.
or reason; [i. e. we are allowed to argue Reg. Orig. 151. See Statute staple.
from the analogy of cases]. Branclﬂs
DE SUPERONERATION E PASTU
Princ.
RE, Breve. L. Lat. Writ of surcharge
De similibus idem est judicandum. Of of pasture. A judicial writ which lay for
[respecting] like things, [in like eases,] the him who was impleaded in the county
judgment is to be the same. 7 C0. 18.
, court, for sureharging a common with his
Both these maxims seem to be embraced cattle, in a case where he was formerly
in, if not derived from, the following pas impleaded for itin the same court, and the
sage of Bracton, in which that author, at cause was removed into one of the courts
the commencement of his work, lays down at “Westminster. Reg. Jud. 36 b.

a fundamental principle of the common
law: Si similia evenerint, per simile judi

centur, cum bona sit occasio a similibus pro
cedere ad similia; if like cases have oc

DE SUPERSEDENDO, Breve.
Lat. Writ of supersedeas.
27 4-278. See Supersedeae.

L.

Reg. Orig.

DE SYLVA C./EDUA, Breve.

L. Lat.

curred, they Hthe new cases] are to be Writ concerning coppice wood. Reg. Orig.

judgedb the ike rule, since it is a good
occasion for proper course] to proceed from
like thin to like. Bract. fol. 1 b.
DE S N COUNSEL (or COUNSAIL).
L. Fr. Of his counsel. Yearb. M. 5 Edw.
III. 75.
DE SON DONE. L. Fr. or his gift.
See Sur cognizance, etc.
DE SON GREE. L. Fr. Of his own

44.

See Sglva cwdua.

DE TABULIS EXIIIBENDIS.

Lat.

Of showing the tablets of a wilL

Dig.

43. 5.

DE TALLAGIO NON CONCEDEN
DO. L. Lat. Of not granting tallage.
The title of a statute passed in the 34th

year of Edward I. st. 4, declaring that no
tallage or aid should be imposed or levied
by the king, or his heirs, without the will
accord. Keilw. 2, pl. 4.
DE SON TORT. L. Fr. Of his [own] and assent of the archbishops, bishops,
wrong. A stranger who takes upon him earls, barons, knights, burgesses, and other

to act as an executor without any just au freemen of the commons of the realm. It
thority, is called an executor of his own contained also important general declara
wrong, (de son tort). 2 Bl. Com. 507. 2 tions in favor of liberties claimed by the
subject. 2 Inst. 532. 2 Reeves’ Hist. 104,
Skwh.Cbm.24L
DE SON TORT DEMESNE. L. Fr. 105. See Blackst. Magna Charta, Introd.
Of his own'wrong. De son tort demesne, xcvi.—e.
DE TEMPORE CUJUS CONTRA
sans tiel cause; of his own wrong, without
such cause. See De injuria sua propria, &'c. RIU.\I MEMORIA HOMINUM NON
DE STAPULIS. L. Lat. Of staples. EXISTIT. L. Lat. From time whereof
The title of a statute passed 27 Edw. Ill. the memory of men does not exist to the
st. 2; containing a com lete code of laws contrary. Litt. sect. 170. See infra.
DE TEMPS DONT MEMORIE NE
for the re dation of t e merchants who
attended t e staples of wool, after their COURT. L. Fr. From time whereof
transfer from Flanders to England. Bar memory runneth not; time out of memo
of man. Litt. sect. 143, 145, 170. Dyer,
ringt. Obs. Stat. 282.
DE STATUTO, Brevia. L. Lat. Writs 70.

founded upon statute.

Reg. Orig. 173—

188.

DE STATUTO M ERCATORIO, Breve.
L. Lat. \Vrit of statute-merchant. A
writ which lay for imprisoning him who
had forfeited a statute-merchant bond,
until the debt was satisﬁed. Reg. Orig.
146 b. There are several writs under this

DE TEMPORE IN TEMPUS ET AD
OMNIA TEMPORA. L. Lat. From time
to time, and at all times.

DE TERMINO.

Towns. PI. 17.

L. Lat

Of the term.

Hardr. 1.

DE TERRA SANCTA.

Lat.

Of the

Holy land. A s ecies of essoin, the ground
of which was
t the party had gone to
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the Holy land. Glarw. lib. 1, c. 29. Bract. suspected of feigning herself pregnant,
fol. 339. Spelman, voc. Essoniare. See
Essoin.
DE TESTAMENTIS. Lat. Of testa
ments. The title of the fifth part of the
Digests orPandeets; comprising the twenty
eighth to the thirty-sixth books, both in
elusive.
DE THEOLONIO, Breve. L. Lat.
Writ of toll. A writ of trespass which
lay where a person was prevented from
taking toll. Reg. Orig. 103.
DE TRANSCRIPTO PEDIS FINIS
LEVATI MITTENDO, Breve. L. Lat. A

writ for sending the transcript of the foot
of a ﬁne levied. Reg. Orig. 169.
DE TRANSGRESSIONE, Breve.

Lat.

\Vrit of trespass.

L.

Reg. Orig. 92-—

111. See Trespass.
. DE TRANSGRESSIONE, AD AUDI
ENDUM ET TERMINANDUM, Br-eve.
L. Lat. The name of a writ or commission

‘ for hearing and determining any outrage
or misdemeanor.

2 Reeves’ Hist. 170.

(with a view to produce asupposititious
heir to the estate, in order to ascertain
whether she be wit child or not. 1 Bl.

Com. 456. 2 Steph. Com. 318. Reg.
Orig. 227. Bracl. fol. 69 b. Fleta, lib.
1, c. 15. This writ seems to have been
derived from the civil law. See Dig. 25.
4, De inspiciendo centre, &e.
A writ of the same nature might be
issued in cases where a woman sentenced

to be executed, pleaded pregnancy.

See 4

Bl. Com. 495. A writ of this kind was
issued in the early American case of
Bathsheba Spooner, who was convicted
of the murder of her husband, at Brook
ﬁeld, Mass. in 1778. 2 C'handler’s Am.
Grim. Trials, 381.
DE VERBO IN VERBUM. L. Lat.
\Vord for word. B-ract. fol. 138 b. Lite
rally, from word to word. (L. Fr. de mot
en mot.) Fleta uses the phrase de verbo
ad verbum. Lib. 1, c. 21, § 3.
DE VERBORUM SIGNIFICATIONE.

See Ad audiendum et lcrminandum, Oger Of the signiﬁcation of words. An im
portant title of the Digests or Pandects,
and Terminer.
DE ULTRA MARE, [or DE TRANS (Dig. 50. 16,) consisting entirely of deﬁ
MARE; L. Fr. de outre la meer.] L. Lat. nitions of words and phrases used in the

Of beyond sea. A species of essoin, Roman law, compiled from the writings of
the ground of which was that the party the best jurists, such as Ulpian, Paulus,
was detained. in parts beyond the seas. Pomponius, Gaius, Scaavola, Javolenus, Cel
Glanv. lib. 1, c. 25. Bract. fol. 339. Fleta, sus, Alfenus, Florentinus, Callistratus and
lib. 6, c. 8. Spelman, voc. Essoniare. 1 others.
DE VICINETO. L. Lat. From the
Reeves’ Hist. 118, 406. See Essoin.

DE UXORE RAPTA ET ABDUCTA, neighborhood, or vicinage. 3 Bl. Corn.
Breve. L. Lat. A writ which lay where 360. A term applied to a jury. See Vi
a man’s wife had been ravished and carried cinetum.
DE VI LAICA AMOVENDA, B1-ere.
away. A species of writ of trespass. Reg.

Orig. 97. F. N. B. 89,0. 3 Bl. Com. 139. L. Lat. \Vrit of (or for) removing lay force.
DE VASTO, Breve. L. Lat. VVrit of A writ which lay where two parsons eon
waste. A writ which might be brought tended for a church, and one of them en
by him who had the immediate estate of tered into it with a great number of lay
inheritance in reversion or -remainder, men, and held out the other vi et armis ;
against the tenant for life, in dower, by then he that was holden out had this writ
curtesy, or for years, where the latter had directed to the sheriff, that he remove the
committed waste in lands; calling upon the force. Reg. Orig. 59. F. N. B. 54, D.
DE VIRIDARIO ELIGENDO, Brave.
tenant to appear and show cause why he
committed waste and destruction in the L. Lat. Writ to elect a verderor. Reg.
place named, to the disinherison (ad exha Orig. 177 b. F. N. B. 164, C.
DE VIRIDI ET VENATIONE. L.
redationem) of the plaintiﬂl Reg. Orig.

72—75. Reg. Jud. 17 b. F. N. B. 55, Lat.

Of vert and venison. Of, or relating

C. 3 Bl. Com. 227, 228. Abolished by to the green-sward of the king’s forests,
statute 3 & 4 \Vill. IV. c. 27. 3 Sleph. and the king’s deer. Cart. de Forest. 9
Hen. III. 4Inst. 289. 2 Bl. Com. 71, 72.
Com. 506.
DE VENTRE INSPICIENDO, Breve. Aterm of the old forest law. See Vert
L. Lat. \Vrit of (or for) inspecting the cf: Venison.
belly. A writ which a presumptive heir
DE VISINETU. L. Lat. Of the vici
may have in England, to examine a. widow nage. Reg. O-rig. 32 b. Reg. Jud. 4. De
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visnelo. Fleta, lib. 2, c. 62, § 3.
vicineto.

See De land. Stat. 43 Elie. c. 13. 4 Bl. Com.
244. See Faida.
DE \VAR-RANTIA CIIARTE, Brave.
DEAD MAN’S PART, or DEATH’S
L. Lat. \Vrit of warranty of charter. A PART. In English law. That portion of
writ which lay for him who was enfeoffed, the effects of a deceased person which, by
with clause of warranty, [in the charter of the custom of London and York, is allowed
feoﬁ'mcnt,] and was afterwards implcaded to the administrator; being, where the de
in an assise or other action, in which he ceased lcaves a widow and children, one
could not vouch or call to warranty; in third; where he leaves only a widow or
which case he might have this writ against only children, one-half ; and where he leaves
the feoffor, or his heir, to compel them to neither, the whole. This portion the ad
warrant the land unto him. Reg. Orig. ministrator was wont to apply to his own
157 b. F. N. B. 134, D. Termes de la use, till the statute 1 Jae. II. c. 17, declared
Leg, voc. Warrantia chartw.
Uowell. that the same should be subject to the
Blount. 3 Reeves’ Iiist. 55. Abolished statute of distributions. 2 Bl. Com. 518.
by statute 3 & 4 \Vill. IV. c. 27.
2 Staph. Com. 254. 4 Reeves’ Hist. Eng.
DE VVARRANTIA DIEI, Breve. L. Law, 83. A similar ortion in Scotch law
Lat. Writ of warranty of day; or of war is called dead’s part, q. v.)
ranty of default for a day. An ancient
DEADPLEDGE. [L. Lat. mortuum
writ which lay where one having a day as vadium.] A mortgage. See Mortgage,
signed personally to appear in court to an Mortuum vadium.
action, was, in the mean time, employed
~DEAD’S PART. In Scotch law. That
in the king's service, so that he could not portion of the property of a deceased per
come at the day appointed. It was di son which remained over the jar relictw
rected to the justices, commanding them (share of the widow), and the children’s
not to put the party in default for his ab- ‘ legitim, (lawful'portion); and so called be
sence on that day, because, as to that mat- ' cause the deceased had full power over it,
ter, the king warranted to him that day. and might give it to whom he pleased.
Ersk. Inst. b. 3, tit-. 9,
15, 18.
Reg. Orig. 18, 19. F. N. B. 17.
DEACON. [Lat. diaconux, from Gr.
DEADVOCARE. L. Lat. [from de

amt.-»;.] In ecclesiastical law.

A minis

priv. and advocare, to advocate or acknow

ter or servant in the church, whose office ledge.] In old English law. To abandon
is to assist the priest in divine service and - a cause, (causam deserere,) or give up its
the distribution of the sacrament. It is advocacy. Spelman.
To disavow, or disclaim; to refuse to
the lowest order in the church of England.
acknowledge. Id. To refuse to acknow
Wharton’s Lez. Brande.
ledge a lord or superior; to disclaim to
DEAD-BORN. See Mortuus eritur.
DEAD-FREIGHT. In maritime law. _ hold of him. Bract. fol. 82, 203 b. Fleta,

A kind of freight payable by the chartcrcr lib: 2, c. 44-, § 6. To disown a child.
of a vessel, when the cargo in respect of Bract. fol. 278.
DE-AFFOREST. [L. Lat. dea_ﬁ‘orestare,
which it is payable, or some part of it, has,
from some cause, on the part of the char deforestara] In English law. To discharge

terer, not been conveyed as provided. Ja from being a forest; to release or exempt
cobeen’s Sea Laws, 287-292.

3 Uampb. from the forest law. Stat. 17 Car. 1. c. 16.
Reg. Jud. 83 b. See Disaforest.
DEAD LETTERS. See Acts of Con
DEAFFORESTARE. L. Lat. In old
gress, March 3, 1825, sess. 2, ch. 64, sec. English law. To de-afforest or disatforest.
Omnesforeslw quze aforestatte sunt tempore
26, and July 2,1836, scss. 1,ch. 270.
.DEADLY FEUD. [Lat.faida mortalis nostro, statim deaforestentur ; all forests
or mort{fera.] A profession of irreconcila which have been atforested in our time
blc hatred against an enemy, until revenge shall be forthwith disafforested. Mag.
were obtained even by his death. This Cart. Johan. c. 47.
was allowed by the ancient Saxon laws,
DEALBARE. L. Lat. [from albus,
where a man had been killed, and no pe white.] In _old English law. To whiten
cuniary satisfaction had been madc to his or make white. Dealbare ﬁrmam ; to
kindred. Spelman,voc. Faida. The term whiten rent or farm; that is, to convert the
was also applied to the predatory warfare base money in which rent (ﬁrma) was paid,
428.

carried on in the northern borders of Eng into silver (white money) or its value: to
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reduce it to the ﬁneness of standard silver
by melting it down in the exchequer, or
make it equal to silver by paying the dif
ference in value.
Cowell, voc. Blanche
Firmes. Spelman. Lib. Niger Scacc.
cited ibid. Jllem. in Scacc. H. 12 Edw. I.
An obsolete term of the exchequer. See
Alba ﬁrma.
DEALINGS. Transactions in the course
of trade or business. Held to include pay
ments to a bankrupt. Mood. ct M. 137.
3 Curr. ii‘ P. 85.
DEAN.
[Lat. decanus ; Gr. 6mm,

DEB

DEBASSA. L. Fr.

Downwards. Kel

ham.
DEBATUM. L. Lat. [from Fr. de
batre.] In old European law. A dispute
or-controversy. Spelman.
DEBENT. Lat. from deberc, to owe]
In old English law. T ey owe ; they ought.
Sicutesse debent et solent; as they ought to
be, and use to be. Fleta,lib. 5, c. 41,§ 1.

DEBENTURE. [from Lat. debere, to
owe.] A custom-house certiﬁcate, entitling

the exporter of imported goods to a draw
back of duties paid on their importation.
from Jun, ten.] In English ecclesiastical Act of Congress, March 2, 1799, s. 80.
law. An ecclesiastical dignitary who pre Stat. 3 & 4 Will. IV. c. 52, § 86. See
sides over the chapter of a cathedral, and Drawback.
is next in rank to the bishop. So called
An instrument in use in some govern
from having been originally appointed to ment departments, by which government is
superintend ten canons or prebendaries. 1 charged to pay to a creditor or his assigns,
Bl. Com. 382. C0. Litt. 95. Spelman, the sum found due on auditing his accounts.
voc. Decanus. See Dccanus. ‘
' Brande. Blount.

DEAN AND CHAPTER.
canus et capitulu1n.]

[L. Lat. de

In English ecclesias

DEBET. Lat. from debere, to owe]
He owes; owes.
il debet, (q. v.) he owes

tical law. A spiritual corporation consti nothing. See infra.
tuting the council of a bishop, to assist him
He ought; it ought; there ought; one
with their advice in affairs of religion; and ought; ought. See the maxims infra.
also in the temporal concerns of his see.
DEBET ET DETINET. L. Lat. He
1 Bl. Com. 382.
103, 400.

3 Co. 74, 75.

3 Steph. Com. 67.

C0. Litt. owes and detains.

Words anciently used

1 lVoocldes. in the original writ, (and now, in English,

Lect. 182. Spelman, voc. Decanus. Whar in the plaintitI’s declaration,) in an action

ton. Dean and chapter now supply the of debt, where it was brought by one of
place of prior and convent. 3 Co. 74.
the original contracting parties who pen
DEAN OF THE ARCHES. The pro‘ sonally gave the credit, against the other
siding judge of the Court of Arches in who personally incurred the debt, or against
England. See Arches Court.
his heirs, if they were bound to the pay
By the act of 3 & 4Vict. c. 65, the Dean ment; as by the obligee against the obligor,
of Arches is made an assistant judge of the by the landlord against the tenant, &c.
court of admiralty. 3 Steph. Corn. 727. The declaration in such cases states that
1 I1'ent’s Corn. 371, and note.
the defendant “ owes to,” as well as “detains
DEATH BED. In Scotch law. A state from” the plaintiﬁ' the debt or thing in
of sickness which ends in death. E1-sh. question; and hence the action is said to

LmJaauta§9a

be “in the dcbet et_detz'mt.”

F. 4V. B.

DEATHBED DEED. In Scotch law. 119, G. 3 Bl. Corn. 155. “There the de
A deed made by a person while laboring claration merely states that the defendant

under a distemper of which he afterwards dctains the debt, (as in actions by and
died. Ersk. Inst. lib. 3, tit. 8, § 96. A against an executor for a debt due to or
deed is understood to be in death bed, if,
before signing and delivery thereof, the
grantor was sick, and never convalesced
thereafter. 1 Forbes’ Inst. part 3, b. 2, c.
4, tit. 1, sec. 1. But it is not necessary
that he should be actually conﬁned to his
bed at the time of making the deed. Bell’s
Diet.
DEB’A. A contraction of Debita. 1
Instr. Cler. 9.
DEB.-\S, Debase. L. Fr. Below; un
der; beneath.

Kelham.

from the tcstator,) the action is said to be

“in the detinet” alone. Id. ibid. Tomlins.
See Detinet.
DEBET ET SOLET. L. Lat. He owes
and is used, [or has been used to do].
Vllords anciently used in writs, showing
both a right and a custom. as the ground of
the claim; as in the writs De secta ad mo
lendinum, De molendino, demo, at ponte
reparanda, &c. Reg. Orig. 153.
\Vhere
a erson
sued was
to recover
right
whereoiJ
his ancestor
disseisedany
by

(449)

DEB

the tenant or his ancestor, he used only
the word debet in his writ, solet not being
proper because his ancestor was disseised
and the estate discontinued. But if be sued
for any thing that was for the ﬁrst time

DEB

Dig. 50. 16. 108. Capitalis debitor; a
principal debtor. Magna Charla, e. 8.

Debltor non prmsumitur d0Illll't.

A debt

or is not presumed to make a ift. What
ever disposition he makes of is property
denied him, he used both the words debet is supposed to be in satisfaction of his debts.
et sotet, because his ancestor before him, as 1 Kames’ Equity, 212. See 1 P. Wma.
well as he himself had usually enjoyed the 279. Where a debtor gives money or
thing for which he sued, until the present goods, or grants bond to his creditor, the
refusal of the tenant. Termes de la Ley. natural presumption is that he means to

Old N. B. 98. F. N. B. 122, M. 123. get free from his obligation, and notto
See Debent.

make a present, unless donation be ex
Ersk. Inst. b. 3, tit. 3, § 93.
DEBITRIX. Lat. [from debere, to owe.]
In the civil law. A female debtor. Dig.
16. 1. 24, pr. Id. 49. 14. 47, pr. Credi
trix; a female creditor. God. 8. 46. 2.
DEBITUM. Lat. [from debere, to owe.]
In old English law. A thing due or owing;
a debt. Inst. 3. 15. 1. Stat. Westm. 2,
c. 18. Ad debitum redclendum; to pay
the debt. Mag. Cart. 9 Hen. III. e. 8.
See Debitor.

Dchet B888 finislitium. There ought to pressed.
be an end of suits; there should be some
period put to litigation. Jenlc. Cent. 61.

See Interest rcipublicm ut sit Iinis litium.
Debct quit juri subjaccrc ubi deliuquit
One every one] ought to be subject to the
law of the place] where he otfends. 3
Inst. 34. This maxim is taken from Brac
ton. Bract. fol. 154 b.
DEB’I. A contraction of Debiti. 1
Inst. Cler. 9.

Dcbilc tundamentum tallit opus.

Aweak

Dcbitum ct contractus sunt nullius loci.

foundation frustrates [or renders vain] the Debt and contract are of elong to] no
work [built upon it]. Shep. Touch. 60. place; have no particular ocality. The
Noy’s Maz. 5, max. 12. Finch’s Law, b. ‘_ obligation in these cases is purely personal,
1, ch. 3. ‘Vhen the foundation fails, all and actions to enforce it may be brought
goes to the ground; as where the cause of any where. 2 Inst. 231. Story/’s Conﬂ.
action fails, the action itself must of neces Laws, §362. 1 Smith’s Lead. Cas. 340,
sity fail. Win_qatc’s Mar. 113, 114, max. 363. Broom’s Max. 414, note. Verbal
40. Bro0m’s 1l{u:c. 80, [I35].
contracts are, for the purpose ofjurisdiction,
DEBITA. Lat. [pl. of DEBITUM, Jmllius, or rather uniuscujusque loci. 7

q. v.]

Debts.

Man. (ft Gr. 1019, note.

DEBITUM FUNDI.

DEBITA FUNDI. L. Lat. In Scotch
law. Debts secured upon land. Ersk.
Inst. b. 4, tit. 1, § 11.
DEBITA LAICORUM. L. Lat. In
old English law. Debts of the laity, or of .
lay persons. Debts recoverable in the civil

Lat.

In Scotch

law. A debt of the ground; a debt which
is a char e upon real estate. Belt’s Diet.
DEBI ‘UM IN PRAESENTI, SOLVEN
DUM IN FUTURO. L. Lat~ A debt
due at present, to be paid in future. A term
courts were anciently so called. Crabb’s applied to obligations which are absolute
Hist. Eng. Law, 107.
or perfect when contracted, though not
Debita srquuntur persouam debitoris. payable before a certain future day, as
Debts follow the person of the debtor; that bonds and notes. C0. Litt. 292 b. 1 Burr.
is, they have no locality, and may be col 228. 2 M. 0?: S. l49.—-The right of the
lected wherever the debtor can be found. government to duties on imported goods
2 Kent’s Com. 429. Stor_1/’s Conﬂ. Law, accrues, in the ﬁscal sense of the term, on
the arrival of the goods in the proper port
§ 362.

DEBITO MODO. Lat. In due manner;‘

of entry; yet it is but a dcbitum. in pra

duly. Debito modo electus ,' duly elected. senti, solvendum in future, according to the
7 East, 345. Debito aut legitimo mode; requisition of the revenue collection act of
March 2, 1799, ch. 128 ; and, therefore, if a
in a due or lawful manner.
DEBITOR. Lat. [from debere, to owe.] deposit of the goods is made by the im
In civil and old English law. A debtor.‘ porter, or a bond is given by him for the
Fleta, lib. 2, c. 64. Debitor intelligatur is duties, pursuant to the provisions of that
(1 qua invito ezigi pecunia potest ; a debtor act, the importer is entitled to the full
may be understood to be one from whom credit allowed by that act. Story, J. 13
money may be exacted against his will. Peters’ R. 494. Rent, before the appoint

Vol. I.
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ed day of payment is not debilum in pre
senti, solvendum in future; but is a con
tingent claim liable to be wholly defeated
by many intervening acts or events. 11
Mass. 493. C0. I/itt. 292 b.
DEB’O. A contraction of Debito. 1
Inst. Cler. 9.
DEBOTER. L. Fr. To hinder. De
bole; hindered. Britt, c. 40.
DEBRUSER. L. Fr. To break. Ueua:
queuz ount debruse la prison ; those who
have broken the prison. Stat. Westrn. 1,
0. 15. Britt. c. 11.

DEC

tract. A debt due, or acknowledged to be
due, by some deed or instrument under seal;
as a deed of covenant or sale, a lease re
serving rent, orabond or obligation. 2 Bl.
Com. 465. See Specialty.
DEBT BY SIMPLE CONTRACT. A

debt or obligation arising upon a contract

which is ascertained by mere oral evidence;
or upon some written agreement or con
tract not under seal.* 2 Bl. Com. 465.
See Simple contract.
DEBT EX MUTUO. L. Lat. A spe
cies of debt or obligation mentioned by
To break down, as a hedge. Sea hates Glanville and Bracton, and which arose ea:
debrusertmt. Yearb. T. 1 Edw. II. 8.
mutuo, out of a certain kind of loan. Glanv.
lib. 10, c. 3. Bract. fol. 99. See Mutuunt,
To break to pieces. L. Fr. Dict.
DEBRUSURE. L. Fr. [from debruser, Ea: mutuo.
q. v. A breaking. Britt. c. 1.
DEBTEE. [L. Fr. dettee.] A person
D “BT. [Lat debitum ; L. Fr. det, dett, to whom a debt is due; a creditor. 3 Bl.
dette.] A sum of money due by certain Com. 18. Plowd. 543. Not used.
and express agreement; as by bond for a
DEBTOR. [Lat. debitor ; L. Fr. det

determinate sum, a. bill or note, a special tour.] A person who owes a sum of money,
bargain, or a rent reserved on a lease, where or is indebted to another.

the amount is ﬁxed and speciﬁc, and does
not depend upon any subsequent valuation
to settle it. 3 Bl. Com. 154. Debt is
otherwise described by Sir William Black
stone, as a species of contract, whereby a
chose in action, or right to a certain sum
of money is mutually acquired and lost. 2
Bl. Com. 464. See Smit/is Mere. Law,
319. This, however, as Mr. Stephen ob
serves, conveys no accurate idea of the
meaning of the term; a debt not being a
contract, but the result of a contract.

2

Steph. Com. 187, note. Id. 186.
The word “debt” is of large import, in
cluding not only debts of record, or judg
ments, and debts by specialty, but also ob
ligations arising under simple contract, to a
very wide extent; and in its popular sense
includes all that is due to a man under any
form of obligation or promise. Hubbard, J.
3 Mctcalfs R. 522, 526. See 1 Bell’s Ap
peal Cases, 295, arg.
DEBT. [L. Lat. breve, seu actio de de

bito.] In practice. The name of an action
which lies at law to recover a certain speciﬁc
sum of money; or a sum that can readily
be reduced to a certainty. 3 Bl. Com. 154.
3 Steph. Com. 461. 1 Tt'dd’s Pr. 3. 1
Archb. JV. Prius, 200. Browne on Actions,
333. Smith on Contracts, 297.
DEBT OF RECORD. A debt which ap
pears to be due by the evidence of a court
of record, as by a judgment or recognizance.
2 Bl. Com. 465.
DEBT BY SPECIALTY, or special con

DEBTOR IN SOLIDO. See In solido.
DEBUIT. Lat. [from debere, to owe.]
He owed. Held, in the civil law, to include
every species of action (omnem omnino ac
tionem comprehendere intelligitur). Dig.
50.16.178. 3.

DECA, Decca, Decha. L. Fr. On this
side; from this; hence. Decea lo, meer ; on
this side of the sea. Britt. c. 123.
DECANATUS. L. Lat. [from decanus,
q. v.] A deanery. Spelman.
A company of ten persons. Calvin, La.
Jurid.
DECANIA. L. Lat. [from decanus, q.
v.] The oﬁice, jurisdiction, territory or
command of a decanus, or dean. Spclman.
See Decanus.
DECANUS. Lat. In the Roman law.
An oﬁicer who had the command of ten
soldiers, the number assigned to each tent
in an encampment; otherwise called con
tubernium, answering nearly to the modern
mess. Adam’s Rom. A-nt. 403.
An oﬂicer at Constantinople, who had
charge of the burial of the dead. See Nov.
59, c. 2.

Decani and the corpus decanorum are
mentioned in the twenty-seventh title of
the twelfth book of the Code of Justinian,

but the nature of the oﬁice is not de
scribed.
DECANUS. Lat. [from Gr. <lnrnvo;, from
&~a;,ten.]

In civil, ecclesiastical, and old

European law. An otﬁcer having super
vision over ten; a dean. A term applied
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not only to ecclesiastical, but to civil and
military otﬁeers. Spelman.
Deeanus monasticua ; a monastic clean, or
dean of a monastery; an ofﬁcer over ten
monks. Spelman. Calvin-, Lea. Jurid.
Decanus in majori eecleeia; dean of a

cathedral church, presiding over ten prehea
daries. Spelman. See Dean.
Decanus episcopi ; a bishop’s or rural
dean ; presiding over ten clerks or parishes.

Spelman. Lg/ndewode Prov. lib. 1, tit.
de constit. c. 1, verb. Decanos rm-ales. See
Rural deans.
Decanusfriborgi ; dean of afriborg. An

oﬁicer amon the Saxons, who presided over
a friborg, tit ing, decennary, or association

DEC

also the term adopted in old English law.
Fleta, lib. 2, c. 57, pasaim.

See Defunclus.

Hence the Scotch “defunct,” which is still
used. Deeedens seems to have always been
conﬁned to its proper grammatical sense of
a present participle.
DECEDER. L. Fr. To die. See Deces.
DECEDERE. Lat. [from de, from, and
cedere, to go.] In the civil law. To de
part, (that is, from life, vita) ; to die. In
testatus deeedit ,' aman dies intestate. Inst.
3. 1, pr. Si deeesserit; if he die. Dig.
2. 8. 4. See Id. 4. 8. 26. Deeessit; (he)
died. Id. 40. 15. 1. 1. Vitd was some
times expressed, and Brissonius ob
serves that this was a favorite form with
Papinian. Vltd decessit ,' departed life:
died. Dig. 31. 75. 1. Si Titius ante
ipsam vitd decessisset ; if Titius should die
before her. Id. 39. 6. 42, pr. Vitd de
cessit. God. 2. 51. Sec Id. 7. 21.

of ten inhabitants; otherwise calledatithing
man, or borsholder, (Lat. decurio, eapitalis
friboryus, friborgi caput, qq. v.) Spelman.
LL. Edw. Conf. cited ibid. See Friborg.
Decanus militaris ,' a military oﬁicer,
having command of ten soldiers. Spelman.
In old English law. To die; to de
Vegetius, lib. 2, e. 13. Calv. Lez. Jurid. cease. Si liber homo intestatus decesserit ;
See Decanus, supra.
if a freeman die intestate. Fleta, lib. 2, c.
DECEASE. [from L. Fr. deces, decees ; 57, §10. Si debitor intestatus decedat. Id.
Lat. deeessus, qq. v.]

Death; departure

from life.
To DECEASE. To die; to depart life,
or from life. This has always been a com
mon term in Scotch law. “Gif ane man
deceasie.” Slcene do Verb. Siyn. voc.
Eneya.
-

c. 62, § 12.
DECEES.
L. Fr. Decease ; death.
Yearb. ll. 3 Edw. II. 70.
DECEIT. [L. Fr. dlsceit ,' Lat. deeeptio.]
In old English law. A subtle trick or de
vice, whereunto may be referred all man
ner of craft and collusion used to deceive

DECEDENS. Lat. [from decedere, q. v.] and defraud another by any means whatso
ever, which hath no other or more proper
name than deceit to distinguish the offence.

In old English law. Dying; a person
dying; a deceased or defunct person; a
decedent. Cum post mortem alicujus de
cedentis intestati ; when after the death of
a person dying intestate. Stat. Westm. 2,
c. 19. Fleta, lib. 2, c. 62, § 18.

DECEDENT.

West’s Symbol. part 2, tit. Indictments,
§ 68. Cowell. Jacob.
DECEIT, Disceit. [L. Lat. breve de de
ceptione.] In old raetice. The name of a

Deceased; properly, de judicial writ whic formerly lay to recover

ceasing; a deceased or dead person.
This term, which is becoming a com
mon one in our jurisprudence, is closely
formed from the Latin participle deeedena,
(q. v.) and like that, strictly signiﬁes “ de
ceasing.” The form of the present par
ticiple given to this word may be traced to
the Greek of the Novels of Justinian, in
which nxtt-ﬂit was the term used to signify
a person who had died or was dead. See
iVov. 39, pr. Nov. 1, c. 1,
3, 4. Nov.
48, pr. 1Vov. 59, pr. It will be seen,
however, that it was not adopted in the
Latin, being uniformly translated by the
past or passive participle defunctus, which

lands which had been lost by default b_v
the tenant in a real action, in consequence
of his not having been summoned by the
sheriff, or by the collusion of his attorney.
Roscoe’s Real Act. 136. 3 Bl. C'om.166.
Rey. Jud. 18. See Reg. Orig. 118. Abol
ished by statute 3 & 4 Will. IV. e. 27.

The name of an original writ, and the ac

tion founded on it, which lay to recover
damages for any injury committed deceit
fully, either in the name of another, (as by
bringin an action in another‘s name, and
then su ering a nonsuit, whereby the plain
tiff became liable to costs) ; or by a fraud
ulent warranty of goods, or other personal
was the proper word in the Roman law, to injury committed contrary to good faith
signifya dead person. Dig. 40. 15. God. and honesty. 3 Bl. Com. 166. Reg. Orig.
7. 21. Defunetus, and not decedens, was 112-116. F. N. B. 95, E. 98. This has,
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in modern times, given place to an action gas qaibus ipse eolutus est; yet it is be
on the case in the nature of deceit. Bull. coming for the prince to observe the laws
N’. P. 30. 1 Arehb. N. Prius, 440. 2 from which he himself is released. 1 Bl.
Kenﬂs Com. 483, note.
Com. 239. Blackstone quotes this as the
DECEM TALES. L. Lat. (Ten such; language of Paulus, Dig. 32. 23. The
or ten tales [jurors].) In practice. The passage referred to runs thus: Decet enim
name of a wnt which issues in England, tantm majestati eas servare leges, quibus 2'}:
where, on atrial at bar, ten jurors are neces se solutus esse 'L'ld€l1L7' ; for it is becoming
sary to make up a full panel, commanding even to majesty to observe those laws
the sheriff to summon the requisite number. from which it seems to be itself released.
DECIDERE. Lat. In the civil law. To
3 Bl. Com. 364. Reg. Jud. 30 b. 3 Steph.
decidc;to determine judicially. Cod. 3.26. 5.
Com. 602.

DECEMVIRI LITIBUS JUDICAN

In old English law. To decide; to de

DIS. Lat. In the Roman law. Ten persons termine, or put an end to. Brad. fol. 1 b.
(ﬁve senators and ﬁve equites) who acted as
To fall, or fall to; to remain to; to es
the council or assistants of the praetor, when cheat. Bract. fol. 84 b. Stat. Quia Emp
he decided on matters of law. Halli/‘ax, tores, c. 2.
Anal. b. 3, c. 8. According to others, they
DECIENS. L. Fr. Since.-~ Kelham.
DECIES TANTUM. L. Lat. (Ten
were themselves judges. Calv. Lez.
DECENNA. L. Lat. [from decem, ten.]~ times as much.) In English practice. The
In old English law. A tithing or decennary; name of a writ given by the statute 38
the precinct of a frank-pledge; consisting Edw. III. e. 12, 13; §or, according to Mr.
of ten frceholders with their families, the Reeves, by 34 Edw. II. c. 8;) which lay
head of which was called chief-pledge. against a juror who had taken money of
Spelman. Bract. fol. 124 b. Fleta, lib. 2, either party for giving his verdict, to re
c. 52, § 5. 2 Inst. 73. 1 Bl. Com. 114. cover ten times as much as the sum taken.
Sec Decennary, Tithing, Frank-pledge, It also lay against embraceors for intermed
dling with a jury. Reg. O-rig. 188 b. 3
Friborg.
DECENNARIUS, Decinarius. L. Lat. Reeves’ Hist. 56. F. IV. B. 171. Termes
A dcciner; one of the ten freeholders com de laLe_1/. It was a species of popular
posing a dccennary; otherwise called a action. Id. See Plowd. 85. The statutes
handborowe. Spelman. Id. voc. Hand upon which it was founded were repealed
borowe. See Deciner, Frank-pledge.
by statute 6 Geo. IV. c. 50,§ 62. Wkar
DECENNARY. [L. Lat. decenna.] A ton’s Lez.
tithing, composed of ten neighboring fami
DECILLER LES YEULX. L. Fr. To
lies. 1 Reeves’ Hist. 13. 1 Bl. Com. 114. open the eyes. Kelham.
DECENNIER. See Deciner.
DECIMA. L. Lat. ‘A word used in
DECEPTIO. Lat. Deceit. See Deceit. old records for decenna, (q. v.) LL. Ina,
DECERN. from Lat. decernere, q. v.] In cited in Spelman, voc. Decanua.
Scotch law. ' 0 decree. “Decernit and
DECIM./E. L. Lat. [from decem, t-en;
ordainit.” 1 How. St. Trials, 927. “De L. Fr. dismes]
In ecclesiastical law.
cerns.” Shaw’s R. 16.
Tcnths. The tenth part of the annual
DECERNERE. Lat. In civil and old proﬁt of livings, or ecclesiastical beneﬁces,
English law. To decree; to decide. Dig. formerly claimed of the English clergy by
1. 4. 1. 1. Rex: decernit; the king decrees. the papal see, and afterwards made a part
of the royal revenue. 1 Bl. Com. 284,
Artie. Cleri, c. 7.
DECES. L. Fr. Decease; death. Britt. 285. Tenths now form a part of the fund
called Queen Anne’s bounty. Id. 286. 2
c. 93.
DECESSUS. Lat. Efrem decedere, to Steph. Com. 548, 550.
Tithes. Eccles-ia decimas non solvit ec
depart] In the civi law. Decease;
death. Div. 33. 2. 34. Rarely used.
clesiw; the church does not pay tithes to
In old English law. Decease; death. the church. A vicar pays no tithes to the
Post meum deeessum; after my decease. rector, nor the rector to the vicar. Cro.
Fleta, lib. 3, c. 9, § 5; c. 17, § 1.
Eliz. 479, 511. 2 Bl. Com. 31. See Tithes.
Departure. 3 Salk. 123. See Depar
DECIMEUR. L. Fr. The owner of
ture.
the tithes of a parish. Ifelluzm.
DECET. Lat. It is becoming; it is
DECINER, Desiner, Dcsnier, Dczyner.
proper. Decat tamen principem servare le Anglo-Norm. [from. Fr. disrnier; L. Lat.
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decennariua] In old English law. One
of a decennary, or tithing; a hand-borow.
Spelman. Termes de la icy. See Decen
narg/, Friborg, Dezgner.
DECISIVE (or DECISORY) OATH.
[L. Lat. sacramentum decisionis; Fr. ser
ment decisoire.] A mode of trial in the

civil law, where one of the parties to the
suit, not being able to prove his charge,
offered to refer‘ the decision of the cause to
the oath of his adversary. God. 4. 1. 2.
3 Bl. Com. 342. Hallifaz, Anal. b. 3, c.
9, num. 36—38.—An oath which one of
the parties defers or refers back to the
other, for the decision of the cause. Poth.
Oblig. part 4, c. 3, sect. 4, art. 1.—An oath
made by a party to a suit, which has the
effect of deciding the case.

Meredith’s

Emerigon on Ins. 26, note.

See Sacra

mentum decisionis.
DECLAMATIO.

In old Eng

L. Lat.

lish law. Proclamation. Bract. fol. 355 b.
DECLARATION. [L. Lat. narratio ,
and formerly intentio, petitio ; L. Fr. counte,
entente.] In pleading. A plaintiﬂ' ’s state
ment in writing, or legal speciﬁcation on
record, of the circumstances which consti

DEC

made, whether in regular form or other
wise, as by letter. 2 Crabb’s Real Prop.
547, § 1764. 1 Hilliard’s Real Prop. 303.
DECLARATOR. In Scotch law. An
action whereby a party prays something to
be declared in his favor. Scotch Diet.
DECLARATORY ACTION. In Scotch
law. An action in which some right is
sought to be declared in favor of the pur
suer, (or plaintiﬂ",) but nothing is demanded
to be paid or performed by the defender,
(defendant). Bell’s Diet. Ersk. Inst. b.
5, tit. 1, § 46. Otherwise called an action
of declarator. Id. ibid.
DECLARATORY STATUTE. A stat
ute declaratory of the common law. A
statute which, instead of introducing a new
law, only declares what is the existing law;
and the object of which is to remove
doubts which have arisen on the subject.
1 Chitt. Bl. Com. 86, and note.
It seems to be settled asthe sense of the
courts of justice in this country, that the
legislature cannot pass any declaratory law,
or act declaratory of what the law was be
fore its passage, so as to give it any bind
ing weight with the courts. 1 Kent’:

tute his cause of action; called, in real ac Com. 456, note.
tions, count, and anciently tale. It is the
DECLARE. In pleadin .

To state a

ﬁrst of the pleadings in an action at law, and plaintiff's cause of action at aw, according
is usually divided into several sections or to the rules of leading, and the practice
eclaring includes not only
paragraphs, termed counts. It consists of of the court.
the following formal parts: the title, the the preparation of the plaintiff ’s declara
venue, the commencement, the statement tion in proper form, but the exhibition of

of the causes of action, the several counts, it to the court by ﬁling, and to the opposite
and the conclusion. 1 Chill. Pl. 240, party by service. See Declaration,Fz'ling,
262, et seq. Steph. Pl. 29. 3 Bl. Com. Service.
293. 3 Ste-ph. Com. 573. See Count.
DECLARE. To state solemnly before

DECLARATION.

In Scotch practice.

witnesses.

In New-York, in order to ren

The statement of a criminal or prisoner,
taken before a magistrate. 2 Alison’s
Grim. Pract. 555.
DECLARATION OF INTENTION.
The act by which an alien declares, before

der the cxecution of a will or codicil valid,
the testator must, at the time of subscrib
ing his name or acknowledging his sub
scription, declare it to be his last will and
testament, or a codicil to his last will, dzc.

a court of record, that he intends to be

in the presence of each of the two subscrib
ing witnesses. 2 Rev. Stat. [63,] 7, § 40.

come a citizen of the United States. See
2 I(ent’s Com. 64, 65.
DECLARATION OF TRUST. The
creation or acknowledgment of a trust.
A declaration by a party who has made a
conveyance to another, that the subject
conveyed is to be held in trust; speciﬁca
tion of the trusts upon which the subject
is conveyed. An admission by an indi
vidual thata property, the title of which he
holds, is held by him as trustee for another.

The instrument or writing by which
such declaration or acknowledgment is

1 Hojman’s Uh. R. 1. 2 Selden’s R. 120.
Sec 4 Kent’s Com. 515, and notes.
DECLINATORY PLEA. In English
practice. The plea of sanctuary, or of
beneﬁt of clergy, before trial or conviction.
2 Hale’s P. C’. 236. 4 Bl. Com. 333.
Now abolished. 4 Steph. Com. 400, note.
Id. 436, note.

DECLINATURE.

In Scotch practice.

An objection to the jurisdiction of a judge.
Bell’: Dict.

DECLINE.

In Scotch practice.

To
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object to.

Declined; objected to.

A

DEC

DECREET ABSOLVITOR. In Scotch

judge may be declined as incompetent to law. A decree dismissing a claim, or ac
quitting a defendant. 2 Kames’ Equity,
decide a cause. Bell’s Dict.
DECOCTOR-. Lat. {from decoquere, to 367. 1 Forbes’ Inst. part 4, b. 1, c. 2, tit.
waste, break or lose.]

n the Roman law. 1, sect. 3.

A bankrupt; a spendthrift ; one who squan

DECREET ARBITRAL. In Scotch law.

dered the public money.

God. 10. 31. 40.

An award of arbitrators. 1 Kames’ Equity,

Calv. Les‘. Brissonius.

See 1 P. Wnts.

312, 313. 2 Id. 367. Erslc. Inst. b. 4, tit.

3, § 29. Lord Brougham, 2 Bell’s Appeal
DECOLE. L. Fr. Beheaded. Kelham. Cases, 49.
DEC-OLLATIO. Lat. [from de, off,
DECREET IN ABSENCE. In Scotch
and collum, neck? In old English and law. A decrect or sentence, at pronoun
Scotch law. Deco lation; the punishment cing whereof either party is absent. 1
of beheading. Fleta, lib. 1, c. 21, § 6. Forbes’ Inst. part 4, b. 1, c. 2, tit. 1, sect. 3.
Decollat‘;_beheaded. 1 Pita. Urim. Tri
DECREMENTUM MARIS. Lat. In
249, in rec.

als, part 1, p. 10.

DECORIES. L. Fr.

Skinned; pulled

old English law. Decrease of the sea; the
receding of the sea from the land. Callis

0ﬁ'. Kelham.
on Sewers, [53, 65. See Reliction.
DECOUPER. L. Fr. To cut down;
DECRES.
. Fr. Decrease. Kclham.
to cut off. Dger, 36. L. Fr. Diet.
DECRETAL ORDER. In chancery
DECREE. [Lat. decretum.] In prac practice. An order, in the nature of a dcL
tice. The judgment of a court of equity cree, made by the court of chancery upon
or admiralty, answering to the judgment a n71otion or petition. 2 Daniell‘s Ch. Fr.
of a court of common law. A decree in 63 .
equity is a sentence or order of the court,
DECRETALES. L. Lat. In ecclesias
pronounced on hearing and understanding tical law. Decretals; the title of the se
all the points in issue, and determining the cond of the two great divisions of the Cor
right of all the parties to the suit, accord pus Juris Canom'ci,' consisting of the De
ing to equity and good conscience. 2 Dan cretales Gregorii Noni, the Decretales Boni
facii Octavi, the Clementinw, and the E1
iell’s Chane. Pr. 1192.
In the canon law. The ﬁrst of the two travagantes, (qq. V.) 1 Mackeld. Civ. Law,
great divisions of the Corpus Juris Cano 81, 83, Kaufmann’s note. .Hallifa1, Anal.
nici ; more commonly known as Gratian’s b. 1, c.1. See Butlcr’s Hor. Jurid. 105.
decree, (decretum Gratiani, q. v.) By the
DECRETALES GREGORII NONI. L.
decrees of the po cs, are meant their de Lat. Decretals of Gregory the Ninth. A
crees in the counci s held by them in Italy. collection of canon law, published by Pope
Gregory IX. A. D. 1234, consisting of ﬁve
Butler’s Hor. Jurid. 105.
In the civil and Scotch law. The ﬁnal books, each of which is subdivided into titles,
sentence of a court. See Decretum, Decreet. and each title into chapters. These decretals

DECREE OF CONSTITUTION. In contain the papal decrees from the time of
Scotch practice. A decree by which a Pope Alexander III. and are cited by the
debt is ascertained. Bell’s Diet.
In technical language, a decree which is
requisite to found a title in the person of
the creditor, whether that necessity arise
from the death of the debtor or of the
creditor. Id.

name of the title, and the number of the
chapter, with the addition of the word Ez
tra, or the capital letter X. 1 dlaclceld.
Cir. Law, 83, note. Hallifax, Anal. b. 1,
c. 1. B-utler’s Hor. Jur. 115. See De
cretals.

DEGREE OF FORTHCOMING. In
DECRETALES BONIFACII OCTAVI.
Scotch law. The adjudication of the court, L. Lat. Dccretals of Boniface the Eighth.
after process of arrestment, which entitles A collection of canon law, more commonly
the creditor to demand the sum arrested, known as the Liber Seztus Decretalium,
to be applied for payment of the debt upon or Sextus Decrclalium. See Sezlus De
which the arrestment and forthcoming pro cretalium.
ceeded. 2 Kames’ Equity, 177, 148. Id.
DECRETALS.
[L. Lat. decretalea]
182, 194.

See Arrestment, Forthcoming.

The title of the second of the two great

DECREET. [from Lat. decretum.] In divisions of the canon law, the ﬁrst being
Scotch law. The decree, judgment or sen called the Decree, (decretum). See Decre
tence ofa court. 1 Brown's R. 506. See infra. tales, Decretum.
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Decretals are the answers of the popes
to questions proposed to them on religious
subjects. Butler’: Hor. Jur. 105.
DECRETO. Span. In Spanish colo
nial law. An order emanating from some
superior tribunal, promulgated in the name
and by the authority of the sovereign, in
relation to ecclesiastical matters. Schmidfs

DED

Chancery, 54.
Cooper-’s Justin. Inst.
Notes, ’*439. Dig. 50. 2. God. 10. 31.
.Nov. 38. Calv. Lear.

DECURIONATUS. Lat. In the R0
man law. The oﬁice of a decurio. Calv.

Lez. Phillimore on Domicil, 3.
DEDEINS, Dedeinz, Dedeynz, Dedinz,
Dedenz, Dedens,Dedaynes. L. Fr. Within;
Civ. Law, 93, note.
in. Dedeins la vierge; within the verge.
DECRETUM. Lat. [from decernere, Art-ic. Sup. Chart. c. 3.
to decree] In the civil law. Aspecies of
C703 dedens meson, ou dedens parkes;
imperial constitution, being a judgment or shut up in a house, or in pounds. Britt. c.
sentence given by the emperor upon hear 27. Dedens age; within age. Id. c. 34.
ing of a cause, (quod imperator cognoscens Dedegnz age. Fet Assaver, § 48.
decrevit). Inst. 1. 2. 6. Cooper’s Notes,
DEDENTRE. L. Fr. \Vithin; be
in loc. Dig. 1. 4. 1. 1. 1 Mackeld. Civ. tween. Kelham.
Law, 41, § 50. For other senses, see Cal
DEDI. Lat. [from dare, to give] I
vin’s Lez. Jurid. Brissonius.
have given. The operative and proper
DECRETUM. Lat. In the canon law. word of conveyance in ancient charters of
An ecclesiastical law, in contradistinction feoifment, and deeds of gift and grant. Co.
to a secular law, (let). 1 Mackeld. Uiv. Litt. 9 a. 2 Bl. Corn. 310, 316. Bract.
Law, 81, § 93, Kaufn1ann’s note.
fol. 34 b. Fleta, lib. 3, c. 14, § 5. The
The title of the ﬁrst of the two great di present do (I give) was also used, and may
visions of the Corpus Juris Uanonici ; more have been the more ancient form. Brac
commonly known as Decretum Gratiani, ton employs this frequently in his illustra
. v.
qDE)CR.ETUM
GRATIANI. Lat. Gra tions. Bract. fol. 17, et passim. The fu

ture dabo (I will give) was used in the
tian’s decree, or decretum. A collection
of ecclesiastical law in three books or parts,
made in the year 1151, by Gratian, aBene
dictine monk of Bologna, being the oldest
as well as the ﬁrst in order of the collec
tions which together form the body of the
Roman canon law. 1 Bl. Com. 82. 1
Reeves‘ Hist. Eng. Law, 67. 1 Maekeld.
Uiv. Law, 81, § 93, Kaufmann’s note. But
ler’s Hor. Jur. 113.
DECRY. To cry down; to discredit.
“ The king may at any time decry, or cry
down any coin of the kingdom, and make
it no longer current.” 1 Bl. Com. 278.
1 Hale’: P. U. 197.
DECURIA. L. Lat. In Saxon law.
A tithing or decennary, otherwise called

Anglo-Saxon grants.

1 Spenee’s Chancery,

44.

Dedi and its English equivalent were
formerly held to imply a warranty of the
title to the land or estate conveyed. Co.
Litt. 384. 2 Bl. Com. 300. 4 C0. 81.
5 Co. 17. Perkins, c. 2. But the law on

this point has, in England, been recently
altered by statute. See Give, Gift, Deed.
DEDI ET CONCESSI. L. Lat. (1) have
given and granted. The operative words
of conveyance in ancient charters of feet?

ment, and deeds of gift and grant; the
English “given and granted” being still the
most proper, though not the essential words
by which such conveyances were made. 2

Bl. Com. 53,316,317. 1 Staph. Com. 164,

decenna, decania and decima, (qq. v.) Spel 177, 473, 474. 00. Litt. 301 b, 384.
man, vocc. Decanus, Friborga.
Shep. Touch. 232, and notes.
"‘,,"’ The clause of which dedi et eoncessi
DECURI/E. L. Lat. In old European
law. Marks or incisions made on trees for were the emphatic words, was that with
the purpose of designating boundaries. LL. which deeds or charters anciently com
menced, the form being as follows :—
Wisegoth. lib. 8, tit. 6, l. 1. Spelman.
DECURIO. Lat. In the Roman law. Sciant prwsentes et futuri, quod ego, talis,
A kind of provincial senator. The deca dedi et concessi et has prcesenti chartd med
riones were members of a council or senate conﬁrmavi tali, pro homagio et servitio suo,
established in all the great towns in the tantam terram cum pertinentiis in tali villa,
Roman provinces, constituting a kind of d:c. : Know [all] men present and to come,
municipal corporation, and having the whole that I, (such a one) have given and granted,
administration of the internal affairs of the l and by this my present charter have con

places in which they resided.

1 Spence’s ﬁrmed to (such a one) for his homage and
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service, so much land, with the appurte
nances, in such a town, &c. Bract. fol.
34 b. Fleta, lib. 3, c. 14, §5. Nearlythe
same form is 'ven by Littleton. Litt. sect.
372. 2 Bl. 'om. Appendix, No. 1. Some
times the inﬁnitives dedisse et concessisse
were used, the meaning in English being
the same. In indentures, properly so called

DED

Aut dedicit aut cognoscit ,' he either denies
or acknowledges. Bract. fol. 214. Si
petens hoc dedicere non possit; if the de
mandant cannot deny this. Id; fol. 320 b.
See Stat. Westm. 2, c. 9. Dedicta ,' denied.
Fleta, lib. 2, c. 63, § 12.
DEDICTUM. L. Lat. [from dedicere,
to deny.]

In old practice. Denied.

Quod

the third person, dedit at concessit, (has nonfuit dedictumper curiam; which was
'ven and granted) was used instead of the
rst. See Dedit et concessit. Dedi and
concessi were sometimes held to have the
same elfect in substance, and to enure to
the same intent as conﬁrmavi. Litt. sect.
531. C0. Litt. 301 b. The three words,
however, were usually employed together.
See supra. And see Dedimus et concessi
mus.
DEDICATION. Appropriation to a
certain use or uses. Appropriation of pri
vate property to public uses; either by a
formal or express act on the part of the

not denied by the court. Dyer, 14.
DEDIMUS ET CONCESSIMUS. Lat.

‘We have given and granted.
of Dedi st concessi, (q. v.)

The plural

Emphatic words in the commencement
of Magna. Charts. Sciatis quod nos dedi
mus et concessimus archiepiscopis, episcopis,
abbat-ibus, prioribus, comitibus, baronibus,
et omnibus de regno nostro, has liberlales

subscriptas. Know ye, that we have given
and granted to the archbishops, bishops,
abbots, priors, earls, barons and all of our
realm, these liberties underwritten. Mag.
owner, or by acts from which an appropri Cart. 9 Hen. III. pr.
ation may be legally presumed.* Appro
DEDIMUS POTESTATEM. L. Lat.
priation of lands or easements for the uses (Vile have given power.) In English prac
of a public highway, street, square, landing, tice. A writ of commission issuing out of
or other place for public use and enjoyment. chancery, empowering the persons named
Cowen, J. 20 W0ndell’s R. 119—137. therein to perform certain acts, as to ad
Crawford, J. 2 Wisconsin R. 193.-—Thc minister oaths to defendants in chancery
deliberate appropriation of land by its and take their answers, to administer oaths
owner, for any general and public uses, re of oﬂice to justices of the peace, &c. 3
serving to himself no other rights than such Bl. Com. 447. 1 Id. 352. Cowelldeﬁnes
as are perfectly compatible with the full it to be “ a writ whereby a commission is
exercise and enjoyment of the public uses given to a private man for the speeding of
to which he has devoted his property. some act appertaining to a judge ;” and
Verplanck, Senator, 22 Wendell’s R. 472. says the civilians call it delegatio. It was
Approved by the court, (Crawford J
ancicntlv allowed for many purposes not
now in use, as to make an attorney, to take
2 Wisconsin R. 153, 187.
No particular form is necessary to make the acknowledgment of a ﬁne, &c. Reg.
a dedication. It may be made by parol Orig. tabula. 2 Bl. Com. 351.
and proved by parol. 12 Georgia R. 239.
In the United States, a commission to
19 Barbour’s R. 428. 15 Illinois,R. 236. take testimony is sometimes termedadedi
But to render it effective it must be acce t mus potestatcm. 3 C'ranch’s R. 293. 4
ed. 2 Seldcn’s R. 257. 2 Douglas (Mich) Wheaton’s R. 508. 3Jones’ Law R. 118.
R. 256. A dedication may be established
DEDIMUS POTESTATEM DE AT
from user alone. 19 Barbour’s R. 179. TORNATO RECIPIENDO. L. Lat. (\\'e
As to presumptions of dedication, see 17 have given the power of receivin an attor
Howard’s R. 426, 435. And see generally, ney.) In old English practice. g.['he name
6 Hill’s (N. Y.) R. 407. 14 Barb0ur’s R. of a writ or commission from the crown,
511. 12 lVhcaton’s R. 582. 6 Peters’ R. directed to the judges of a court, authoriz
431. 10 Id. 662. 12 Illinois R. 29. 2 ing them to receive or admit the attorney
Wisconsin R. 153, and cases cited ibid. of a party; or, in other words, to permit
9 Howard’s R. 10. 3 Kent’s Corn. 450
him to appear by attorney. Reg. Orig. 22,
452, and notes. United States Digest, 123 b, 140 b, 151. These instruments
Dedication.
were otherwise termed letters patent, and
DEDICERE. L. Lat. [L. Fr. dedire] without them a party could not, before the
In old pleading and practice. To deny. statute of \Vestminster 2, (cap. 10,) appear
Fleta, lib. 2, c. 47, § 21. Cro. Jae. 343. in court by attorney. Gilb. C. Pleas, 32.
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L. Fr. To deny. Britt. um ; to bring a thing into court; to make
Dedit, deditz; denied. L. Fr. it the subject of judicial investigation.
Dict. Kclham.
Bract. fol. 283 b, 376, 431. This expres
DEDISSE.
Lat.
To have given. sion is taken from the civil law. Calv.
Dedisse intelligendus est etiam is qui per Lez. Oportet quod certa res deducatur in
mutavit, vel compensavit. He is under stipulationem ; it is necessary thatacertain
stood to have given, who has exchanged or thing should be made the subject of stipu
compensated. Dig. 50. 16. 76.
lation. Fleta, lib. 2, c. 60, § 24.
DEDISSE ET CONCESSISSE. L. Lat.
To deduct. Deducto are alieno ,' de
To have given and granted, or [that I] have ducting debts. Fleta, lib. 2, c. 57, § 6.
given and granted. Operative words in
DEDURE, Deduire. L. Fr. [from Lat.
ancient charters of feotfment and deeds of deducere, q. v.] To bring. Dedust, de
grant, the whole commencement running duist ; brought.
Kelham.
Deduces;
thus :— Omnibus Christi ﬁdelibus ad quos brou ht. Britt. fol. 2 b.
D ’E. L. Fr. To be. Ifelham.
prwsentes literw indentatw pervenerint, A.
de B. salutem in Domino sempiternam.
DEED. Called by Lord Brougham, “ a
Sciatis me dedisse, concessisse, et hac pne word of ﬂexible import ;” sometimes mean
senti carta men. indentata conﬁrmasse C. de ing a fact or act; sometimes an instru
D. talem terram, &c. To all christian peo ment; and sometimes (in Scotch law,) a ‘
ple [the faithful of Christ] to whom these feudal delinquency, and an act of semce.
presents indented shall come, A. of B. sends 3 Bell’s Appeal Cases, 123.
greeting in our Lord everlast-in‘g. Know
DEED. [L. Lat. factum, charta ; L. Fr.
ye me to have given [that I have given] fait.] A wnting sealed and delivered by
granted, and by this, my present deed in the parties. 2 Bl. Com. 295. 1 Steph.
dented, conﬁrmed to C. of D. such lands, Com. 446.—-A writing or instrument writ
&c. Litt. sect. 372. This seems to have ten ou paper or parchment, sealed and de
been a more frequent construction than livered, to prove and testify the agreement
that with quod and dedi, in the ﬁrst person of the party whose deed it is, to the things
pretcritc. 1 Reeves’ Hist. 91. See Dedi contained in the deed. Termes de la Leg.
et conccssi.
Shep. Touch. 50.-——An instrument on
DEDIT ET CONCESSIT. L. Lat. parchment or paper comprehending a con
Hath given and granted. Operative words tract or bargain between party and party,
in ancient charters of feoifment and deeds and consistmg of three thin s; writing,
of grant, where the conveyance was by in sealing and delivery. Co. gilt. 171 b.
DEDIRE.

c. 15.

denture, the whole running thus: Hwc in Blount.
Wharton’: Le:e.—A writing [on
dentura, facta inter R. de P. es: um parte, parchment or paper and under scal,] con

at V. dc D. ea: altera parte, testatur quad
praedictus R. de P. dedit et concessit, et hac
prwsenti carta indentata conﬁrmavitprwfato
V. dc D. talem terram, a':c. This indenture,

made between R. of P. of the one part, and
V. of D. of the other part, witnesseth, that
the aforesaid R. of P. hath given and
granted, and by this present deed indented
hath conﬁrmed to the aforesaid V. of D.
such land, &e.

DEDITITII.

Litt. sect. 371.

Lat.

An inferior kind of

freedmen (libertinorum) at one time recog
nized by the Roman law, being introduced

by the Les: Elk Sentia, but long disused
in the time of Justinian, and expressly
abolished by him. Inst. 1. 5. 3. Id. 3.
8. 4. Cod. 7. 5. Heinecc. Elem. Jur. Civ.
lib. 1, tit. 5, § 109. Calv. Les. Jurid.
DEDUC. L. Fr. Brought; alleged;
determined. Kelharn.
DEDUCERE. Lat. In old English

law.

To bring.

taining a conveyance, bargain, contract,
covenants, or matter of

cement between

two or more. Shep. Touch. 50. Whishaw.
—An instrument in writing upon paper or
parchment, between arties able to con
tract, and duly sealed, and delivered. 4
Kent's Com. 452. See 2 Cushing’s R. 497.
35 Maine R. 260. Anciently called a char
ter, (charta, or carta, q. v.) and termed a
deed, gar‘ riaxnv, because it is the most
solemn and authentic act that a man can
possibly perform with relation to the dis
posal of his property. 2 Bl. Com. 295. 1
Steph. Com. 446. See United States
Digest, Deed. See Factum, Fait, Scrip
tum, Writing.

A deed is said to consist of three princi
pal points, (without which it is no perfect
deed to bind the parties,) namely, writing,
sealing and delivery. Termes de la Leg.
Of these, sealing constitutes the princi al

Deducere rem injudiei distinction between a deed and any ot er
\
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contract. Smith on Contracts, 6, 7. Shep.
Touch. (by Preston,) 56. Perkins, ch. 2,
s. 130, D. Hence the rule that every agree
ment put in writing, sealed, and delivered
becomes a deed. Shep. Touch. ub. sup.
See 35 Maine R. 260. Hence, also, in
pleading, a bond is denominated a deed.
The term, however, is usually conﬁned in
its application to conveyances of real
estate, or of some interest therein, such as
feoffments, gifts, grants, bargains and sales,
leases, releases and con rmations, &c.
Shep. Touch. 51. 1 Steph. Com. 446, 466.
Other instruments under seal are roperly
only quasi deeds. Shep. Touch. by Pres

ton,) ub. sup. A mortgage is properly a
deed, although in practice it is considered

DEE

top or side, in a line resembling the teeth
(dentes) of a saw; a formality derived from
the ancient practice of dividing chirographs,
(or deeds in parts); but the cutting is now
made either in a waving line, or more com

monly by notching or scalloping the paper
at the edge. 2 Bl. Com. 295, 296. Litt.
sect. 370. Smith on Contracts, 12. This
formality of indenting is, however, very
frequently omitted, although the term in
denture itself is retained in daily use. See
Indenture.
DEED POLL. [L. Lat. ch/arta de una.
parte, factum simplex; L. Fr. fail polle.]
In conveyancing. A deed of one part, or
executed by one party only, (instead of
between parties, and in two or more parts)
and distinguished from an indenture by
having the edge of the parchment or paper
on which it is written, out even (or polled,
as it was anciently termed,) that is, in a
straight line, or plain, without being in
dented. Litt. sect. 370. C0. Litt. 229 a
Shep. Touch. 50. This distinction, how

a distinct species of conveyance. See 4
Howard’-s R. 37. Whether it is essential
that a deed be signed as well as sealed,
seems to be still a question in English law.
According to Sir William Blackstone, sign
ing seems to be now as necessary as seal
ing. 2 Bl. Com. 305, 306. Mansﬁeld, C.
J. 4 Taunt. 123. But signing is not one ever, though once peculiar and essential,
of the necessary incidents to a deed has in modern times become of comparative
enumerated by Lord Coke, and Mr. Pres insigniﬁcance, in consequence of the disuse
ton and other modern writers hold it clear of the formality of indenting the other de
that no signature is necessary. Co. Litt. scription of deeds. See Deed indented.
35 b. Shep. Touch. (by Preston,) 56.
A deed poll properly is made in the ﬁrst
Sugden on Powers, 304. See 2 Chitty’s person, and commences with that formula
Bl. Com. 305, 306, notes. The question of address to all mankind so common in
recently arose in England but was not de ancient written instruments: “Know all
termined. 2 Q. B. 580. Smith on Con men, &c., that I, &c., have given," drc.
tracts, 5, note. Mr. Smith observes that The forms given in Bracton, Britton and
“it is probable that the signature of deeds Fleta, as examples of charters (as deeds
will be ultimately held requisite, whenever were once called) are of this description.
their subject matter falls within statutes Sciant prazsentes et futuri, quod ego, (£1-.
which expressly require it; but that in Bract. fol. 34 b. Fleta, lib. 3, c. 14, § 5.
other cases sealing and delivery are alone Sachent a touts ceux, &'c., quejeo, a':c. Britt.
essential.” Id. ibid. In American law, it c. 39. But a deed poll might be made in
ap ears to be the prevailing doctrine that the third person. Shep. Touch. 51. And
a eed must be signed as well as sealed. 4 on the other hand an indenture might be
Kent’s Corn. 450, et seq. 2 Hilliard's Real made in the ﬁrst. Litt. sect. 372. In
Prop. 279. In New-York, every grant in some of the United States, the ordinary
fee or of a freehold estate is required to be mode of conveyance is by deed poll.
subscribed and sealed by the grantor or his
A deed poll is considered in England as
lawful agent. 1 Rev. St. [738,] 731, a deed made between the party or parties
§ 137.
DEED INDENTED, or INDENTURE. who executed it on the one side, and all the
world on the other, or rather as a declara

L. Lat. carta indentata, or indenture ; L. tion, addressed to all mankind, of what the
r. fail endent.] In conveyancing. A deed party executing it has done, so that any
executed or purporting to be executed in person may take a right of action on a
parts, between two or more parties, and dis covenant contained in a deed poll. But
tinguished by having the edge of the paper an indenture is made only between the
or parchment on which it is written, in persons named as parties to it, so that an
dented or cut at the top in a particular indenture between A., B. and C. contain

manner.

This was formerly done at the ing a covenant by A. with D., would not

DEF

(459)

[formerly] give a right of action to D. - So,

fol. 255.

DEF
Stat. Marlbr. e. 13.

De/‘altam

a stranger to an indenture could not take a facere ,' to make default. Bract. fol. 360 b,
release under it, or an estate unless by way 363, 386 b. Degfaltam sanare; to cure a
of remainder or through the statute of uses. default. Id. fol. 299 b, 367 b, 386 b.
Now, a stranger may take immediately
DEFAMATION. [L. Lat. dqfamatio,
under an indenture, and a deed may have dzfantatio ; from de, from, and farm,

the effect of an indenture without being
actually indented.

reputation.]

The taking from one's repu

1 Spence’s Chancery, tation. The offence of injuring a person’s
160.
character, fame or re utation, either by
A deed poll is held to be the deed of writing or by words. Vritten defamation
the party making it, and concludes him is otherwise termed libel, and oral defama
only; but an indenture is the deed of both tion, slander. Coo/l:e’s Law of Defamation,
parties, and concludes both. Finclfs 1. See Libel, Slander.
Law, b. 2, c. 2, p. 109. 2 IIz'lZ’s (S. C.)
DEFAMATOR. L. Lat. In old Eng
R. 439. And see 2 Hilliard’s Real Prop. lish law. A defamer. Famosus defama
265, et seq.
tor; a libeller. 5 C0. 126.
DEEDS TO LEAD AND DECLARE
DEFAMES. L. Fr. Infamous. Britt.
USES. In old conveyancing. A species c. 15.
of deed incident to the conveyances by
DEFAUDER. L. Fr. To make de
ﬁne and recovery, by which the latter fault. Kelham.
were directed to operate to certain par
DEFAULT.
Lat. defalta, defectus;
ticular uses. If these deeds were made L. Fr. defaut, defauta] In practice. Omis
previous to the ﬁne or recovery, they sion; ncglect or failure. \Vhen a de
were called deeds to lead the uses; if fendant in an action of law omits to plead
subsequent, deeds to declare them. 2 Bl. within the time allowed him for that pur
Com. 363. 1 Steph. Com. 529. Lee on pose, or fails to appear on the trial, he is
Abstracts, 302.
said to make default, and the judgment en
DEEMSTER, Demster. [from Sax. de tered in the former case is technically called
ma, a judge, or dom, judgment.] A kind a judgment by default. 3 Bl. Com. 296,
of judges, [two judges, according to Spel 396. 1 Tidd’s Pr. 562. See Defalta.
man,] in the Isle of Man, who decided all
Omission or non-performance of duty.
controversies without process, writings or See 2 B. J: A. 516.
any charge. Cowell. Blount. Spelman.
DEFAUTE, Defaut. L. Fr. Default.
This must not be confounded with the Si it face defaute, si soit it et sea plegges de
dempster of the old Scotch courts. Set», suer, en la mercy; if he make default, he
Dempster.
and his pledges to prosecute shall be in
DEFAILLE. L. Fr. Deﬁciency. Kel mercy. Britt. c. 46.
man.
DEFEASANCE, Dqfeazanee. [L. Lat.
DEFAIRE, Defere. L. Fr. To undo; defeisantia ; from Fr. defaire, to undo or
to reverse or set aside; to defeat; Lat. defeat.] In conveyancing. A collateral
infectum reddere.
Kelham. L. Fr. ict. deed made at the same time with a feed‘
DEFALCATI . L. Lat. [from de, off, ment or other conveyance, containing cer
and faleare, to cut.] In old English law. tain conditions, upon the performance of
Deduction; abatement. Fleta, lib. 2, c. which the estate then created may be de
feated or totally undone. .2 Bl. Com. 327.
57, § 11. Literally, a cutting off.
DEFALCATION. [from degfalcatlo, q. C0. Litt. 236, 237. In this manner, mort
v.] Deduction; reduction; abatement.
gages were, in former times, usually made ;
DEFALKER. L. Fr. To mow. Dyer, the mortgagor enfeoﬂing the mortgages,
and he at the same time executing a deed
70 b, (Fr. ed.)
DEFALTA. L. Lat. In old English of defeasance, whereby the feol‘l"ment was
practice. Default. Bract. lib. 5, tr. 3. rendered void, on repayment of the money
De defaltis ; fol. 364 b. Proeedatur contra borrowed at a certain day. 2 Bl. Com.
ipsum ad defaltam; proceedings shall be 327. But this method was discountenaneed
had against him to default. Id. fol. 330. and condemned as early as the time of
Compensari debeat defalta cum defalta; de Lord Chancellor Talbot. Cas. temp. Talb.
fault ought to be set oﬂ‘ against default. 64. Defeasances are now of rare occur
Id. ibid. Capiatur aaeisa per defaltam; rence, the practice in modern times being
the assise shall be taken by default. Id. to include in the same deed, [the mort
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gage] both the conveyance of the land to fendant, to embarrass, delay, or defeat a
the alienee, and the conditions, if any, to plaintiﬁ"s action.
which it is to be subject, and by which
In a stricter sense, defence is used to de
its effect may be defeated. 1 Steph. ' note the answer made by the defendant to
Com. 487. See 4 Kent’s Com. 141, 142, the plaintiff ’s action, by demurrer or plea
at law, or answer in equity. This is the
and notes.
An instrument accompanying a bond, re meaning of the term in Scotch law. Ersk.
cognizance or judgment, containing a con Inst. b. 4, tit. 1, § 66.
dition which, when performed, defeats or
DEFEND. [L. Fr. defendre ,' L. Lat.
undoes it. 2 Bl. Corn. 342. C0. Litt. 236, dqfendere] In pleading. To deny. The
237. A defeasancc may also be endorsed words “comes and defends,” (venit el de
on a bond, but the modern practice is to fendit,) have formed a part of a defend
make the condition a part of the bond itself. ant’s plea in an action at law from the ear
See Bond.
liest times, occurring in the forms used in
DEFECT. [Lat. dcfectua] The want the reign of King John. Plac. Abbrev. 27
or absence of some legal requisite; de Leic. rot. ii. temp. Johan. cited in Steph.
ﬁciency; imperfection; insuﬁicicncy. See Pl. Appendix, Note (79), Am. ed. 1824.
Defectus.
See Comes, Defence. The effect of the ex
DEFECTUS. Lat. [from deﬁcere, to pression “ defends” is merely that the de
fail, to want, to be dcﬁcient.] In old prac fendant denies the right of the plaintiff, or
tice. Defect, deﬁciency, imperfection; the force or wrong charged. Steph. PI.
failure, default; want. Defectus eritits , ch. ii. sect. vii. rule v.
default of issue. Towns. Pl. 23. " Propter
DEFEND. In modern practice. To
dqfectum; on account of deﬁciency; for oppose or resist a claim at law ; to contest
want of certain qualiﬁcations. See Propter a suit.
dqfectum.
DEFEND. [L. Fr. defendre, dqfemien]
DEFENCE.
Lat. dqfensio ; L. Fr. In old statutes and treatises. To prohibit
defence, defense, from defendre, to deny.] or forbid. LL. Edw. Conﬁ c. 37. Stat.
In pleading. A denial, by the defendant Westm. 1, c. 1, 5. Stat. 5 Ric. II. c. 7.
in an action at law, of the truth or validity “ It is defended [forbidden] by law to dis
of the plaintitf’s complaint. 3 Bl. Com. train in the highway.” 00. Litt. 161.
296. A formula by which pleas were an Cowell.
ciently, in almost all actions, required to be
Chaucer uses this word in the same sense:
prefaced. It was of two kinds, full de
Where can you say in any manner age,
fence and half defence. The latter is still \ That ever God defended marriage?
retained, and is in these words: “ And the
said defendant, by -—- his attorney, comes

Pg-cl. Wife of nma

To prohibit or exclude from use; to ap-'

and defends the wrong (or force) and in propnate.
jury when, dtc.” Steph. Pl. (Am. ed.
1824,) ch. ii. sect. vii. rule v. 3 Reeves’
Hist. Eng. Law, 428. Termes de la Leg.
See Defend, Full defence, Half defence.
The late pleading rules of the English
courts have dispensed with this ancient
formula, although they have not expressly
prohibited its us'e.
DEFENCE, Defense. L. Fr. In old
statutes.

Prohibition; denial or refusal.

Enconter le defence et le commandement le
rog; against the prohibition and command

ment of the king.

Stat. Westm. 1, c. 1.

See Defendere.
DEFEND is used in conveyancing in its
popular sense; viz. in clauses of warranty
at the conclusion of deeds,—“ shall and
will warrant, and forever defend.” See De
fendemus.
DEFENDANT, Defendaun-t. L. Fr. and

Eng.

[L. Lat. defendens, and sometimes

dqfensor; L. Fr. degfendour, from defendre,
to deny or defend.] In pleading and prac
tice. The party against whom an action at
law or in equity is brought; the party deny
ing, (in the ancient sense,) opposing, resist
ing or contesting the action. See Defend.
Called, in Scotch practice, the defender.
Defendant, strictly, 1s the proper title of
the party sued in a personal action; such
party in a real action being termed the ten

Sec Fence month, D¢y‘"ensum.
A state of aeveralty, or of several or ex
clusive occupaucy; a state of enclosure,
[L. Lat. defensu1n.] See Defensum, In de
ant. Termes de la Leg. n modern prac
fenso.
DEFENCE, in modern practice, includes tice, however, this distinction is, in a great
all the proceedings on the part of a de degree, disregarded. See Tenant.
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DEFENDAUNT. L. Fr. In old prac per Petrum de Goldington ; Peter comes
tice. Defending; a defending party; the and defends [denies the cl1arter, that it
party against whom an action, whether was never made by ’eter de Goldington.
civil or criminal, was instituted.

The

Placit. Abbrev. cited Steplz. Pl. (Am. ed.

party accused in the old criminal proceed
ing by appeal, was called defendaunt and
defendour. Et quant at defense, se purra
le defendaunt puts apres defendre en cestre

1824,) Appendix, Note (79). Venit et de
fendit omnemfeloniam; comes and defends
all the felony. Bract. fol. 138 b. Veni
unt et dcfendunt vim et injuriam; come
manere; and as to the defence, the defend and defend the force and injury. Id. fol.
ant may afterwards defend himself in this 57 b. Si 1ze_qaveritet crimen defenderit;
manner. Britt. c. 22.
if he deny and defend the crime or accu
DEFENDEMUS. L. Lat. [from de sation. Id. fol. 137. Si dicat, defendo
fendcre, q. v.] (\Ve will defend.) In old donum et char-tam, tune oportet tenentem
conveyancing. An ordinary word anciently probare utrumque; if he say “I defend the
used in feoffments or gifts, by which the gift and the charter,” then the tenant must
donor and his heirs were bound to defend prove both. Id. fol. 214 b.
the donee against any attempt to lay an
To defend, in the modern sense. De
incumbrance or servitude on the thing fendere se per corpus suum; to defend him
granted, other than what was contained in self by his own body; to offer the duel or
the deed or donation. Bract. fol. 37 b. combat as a legal trial. Bract. fol. 133 b.
Termes de la Ley. It was used in con Se defendat per corpus, vel per patriam ;
nection with warrantizabimus, (Id. ibid.) may defend himself by his body, or by
and the same two words in English are the country. Id. ibid. See Id. fol. 146,
still retained in connection in the clause 151.
with which a warranty deed terminates ;—
In the following passage of Fleta, the
“shall and will warrant and forever de word seems to be used in both senses : De
fend.” Defendemus, however, had not it fendere se debet in primis sic, omnem. felo
self the effect of awarranty. Litt. sect. niam defendit; he ought to defend himself
733.
in the ﬁrst place, thus; he defends all the
DEFENDENDO. See Se dqfendendo. felony. Fleta, lib. 1, c. 21, § 3.
DEFENDER. In Scotch law and prac
DEFENDERE. L. Lat. In old statutes.
To prohibit or forbid. Hoe ne amodo
tice. A defendant.
DEFENDER, Defendre. L. Fr. In old sit omnino defende; I wholly forbid this
pleading. To deny. Perez que cy est defend from being donein future. Chart. Hen. I.
toutes felonies; Peter, who is here, defends A. D. 1100.
all felonies. Britt. c. 22.
To prohibit from use; to appropriate to
To defend; to offer or conduct the de one’s exclusive use; to fence in or enclose ;
fence in a suit; to appear for a defendant. to fence out or exclude others. Nutla ripa
Sad. De/’ if dist que, dzc. Yearb. H. 4 ria de czetero defendatur nisi ilta quw fue
Edw. III. 7. Shard. Dqfcnda ti‘ challenga runt in defense tempore reyis Henrici, &c.;
le count; defends and challenges the count. no river shall be defended from henceforth,
P. 5 Edw. III. 18.
but such as were in defence in the time
In old statutes. To prohibit or forbid. of Kin Henry, &c. Magna Charla, 9
Et te roy defende et commando; and the Hen. III. c. 16. That is, no owner of the
king forbids and commands. Stat. Westm. banks of rivers shall so appropriate or keep
1, c. 1. Cy defende le reg/,' the king here the rivers several to him, to defend or bar
by commands. Id. c. 5. Defendons ,' we others either to have passage or ﬁsh there,
&c. 3 Inst. 30. See Dqfensum.
enjoin or command. Britt. fol. 3.
DEFENDIT VIM ET INJ URIAM. L.
To prevent. A defender le ewe dc sur
rounder; to prevent the water from over Lat. (He) defends the force and injury.
Fleta, ib. 5, c. 39, § 1.
ﬂowing. Dyer, 33, (Fr. ed.)
To defend; to keep or protect. ll le
DEFENDOUR. L. Fr. A defender or
tua en defendant nostre pees; he killed him defendant; the party accused in an appeal.
in keeping our peace. Britt. c. 24. Soy Britt. c. 22.
DEFEN DRE, Defender. L. Fr. To do
defendaunt; in self defence. Id. ibid.
DEFENDERE. L. Lat. In old plead fend or protect. Garraunter, acquitcr et
ing. To defend or deny. Petrus venit et defendrc son tenaunt ; to warrant, ac uit

defendit cartam, quod nunquam factzffuit and defend his tenant. Britt. c. 68.

ee
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Id. e. 75. El guant al defense, se purra
le defendaunt pu-is apres defendre en caste
manere; and as to the defence, the defend
ant may afterwards defend himself in this
manner. Britt. c.22. Pursuer etdefendre;
to prosecute and defend. Id. c. 21. See
Dqfender.
DEFENSA. L. Lat. In old English

law.

telligitur.

DEF

Dig. 3. 3. 46. 2.

Id. 3.

3. 51. 1.
One who acted as the advocate of a de

fendant, especially in a criminal matter.
Calv. Les. This was a generic term, in
cluding patronus, advocalus, procurator and
cognitor. Asconius in Divin. in Cwcil. 4.

One who was chosen to prosecute or de
A park or place fenced in for deer, fend a certain cause, (ad certam causam

and defended as a property, and peculiar
for that use and service. Cowell.
DEFENSABLE. L. Fr. In old plead
ing. Expressive of defence; in form of
defence. Se dqfendent par motz defensa
bles; defend themselves by words of de
fence. Britt. e. 59.

DEFENSE, Dqfens.

L. Fr. Defence.

agendam vel dqfendendam). Dig. 50. 4. 18.
13.

A municipal magistrate, having certain
judicial powers. See Dqfensor ciuitalis.
A guardian, (tutor, eel curator). Cale.
Lez. Jurid.
In early European law. A protector or
guardian. LL. Longobard. lib. 1, tit. 30, l.
13. Spelman.
In old English law. The party accused
in an ap eal; the defender or defendant.
Bract. fo . 141 b.
The party warranting another’s title in a
real action; otherwise called warantus.

Britt. c. 22.
DEFENSIO, Dqfentio. L. Lat. In old
English law. Defence. Feofatus habebit
defensionem suum in manu sua ,' the
feoffee will have his own defence in his own
hand. Bract. fol. 21 b. Defensio contra
sectam; defence against the suit. Id. fol. Id. fol. 257 b.
290 b. Dqfensiones ; defences. Id. fol.
In the canon law.
258 b.

The protector or ad

vocate of a church, (dqfensor ecclcsirr).

In old statutes. Prohibition. Statutum Spelman. See Advocatus.
de defensione porlandi arma, &e.; the stat
A provincial oﬁicer having charge of the
ute of prohibition of bearing arms, &c. patrimony of the church. Spelman.
(7 Edw. I.) Cowell. Dqfensio ripar2'¢z;
An officer hawing charge of the tempo
prohibition to use a river; exclusive appro ralities of a parish church. Hence church
priation to the use of the king. Hale dc warden, (gardianus ecclcsice). Id.
Jur. Mar. pars 1, c. 2.
DEFENSOR GIVITATIS. Lat. De
DEFENSIVE ALLEGATION. In Eng fender or protector of a city or municipali- '
lish ecclesiastical law. A species of plead ty. An oﬁieer under the Roman empire.

ing, where the defendant, instead of deny whose duty it was to protect the people
ing the plaintiﬁ"’s charge upon oath, has against the injustice of the magistrates, the
any circumstances to offer in his defence.
This entitles him, in his turn, to the
laintiﬁ"s answer upon oath, upon which
he may proceed to groofs as well as his
antagonist. 3 Bl. 0122. 100. 3 Steph.
Com. 720. Hallifax, Anal. b. 3, c. 11,

rapacity of the money-lenders. Scknzidfs
Civ. Law, Introd. 16. Cod. 1. 55. 4. He
had the powers of a judge, with jurisdiction
of pecuniary causes to a limited amount,

num. 21.

1. 55. 1.

DEFENSIVE ‘VAR. In the law of
nations. A war commenced or carried on
in defence or for the protection of national
rights/* A war may be dcfensive in its prin
ciples, though ofensiue in its operations. 1
Kcnt’s Com. 50, note.
DEFENSO. See Defcmum, In defense.
DEFENSOR. Lat. [from defendere, q.
v.] In the civil law. A defender; one who
defends another in court. One who under
took the defence of another’s cause, and

He had also the care of the public re

insolence of the subaltern officers, and the

and the lighter species of offences.

Cod.

IVov. 15, e. 3, § 2; c. 6, § 1.

cords, and powers similar to those of a no
tary in regard to the execution of wills and
conveyances. See Nov. 15, per tot.
DEFENSUM. L. Lat. In old English
law. An enclosure, or any fenced ground.
2Mon. Any]. 114. 3 Id. 306. Inclusum
et positum in dqfensum ; enclosed and put
in defence or fence. Bract. fol. 228. Ra
tionabilia defense. ; reasonable defences.
Fleta, lib. 4, c. 19, § 7.
assumed his responsibilities. Qui alium de
A part of an open ﬁeld, appropriated to
fendit satisdare cogitur; nemo enim alienw a particular use, as for hay, which was
Zitis idoneus defensor sine satisdalicme in hence said to be in defense. Cowell.
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A state of several occupancy or appro

priation. Jllagna Oharta, c. 16.
Defence, in the old sense of prohibition;
a state of prohibition, or in which the use
of a thing is prohibited by law. Stat.
Westm. 2, c. 47. See In defenso.
DEFERE. L.Fr. To undo; to defeat;
to set aside or reverse. Ifelham.
DEFIN IRE. Lat. [from de, and ﬁnire,
from ﬁnis, a bound or limit] In the civil
law. To deﬁne; to explain a thing, (quid
res sit ezplicare). Calv. Lear. Jurid.
To lay down arule, (pro regula. aliquid
statuere). Id. Dig. 34, 7. 1, pr.
DEF NITIO. Lat. [from deﬁnire,q. v.]

DEF

work, which the author called his Uonseil,
contains in particular an account of the cus
toms of the country of Vermandois. 1 R0
bertson/s Charles V. Appendix, Note xxx.
Esprit des Lois, ub. sup.

DEFORCE.

Lat. deforciare ,' L. Fr.

deforcer.
In English law. To withhold
wrongfu y the possession of lands ; to keep

another wrongfully out of possession of a
freehold.‘*

3Bl. Com. 172.

See Deforce

ment.

In Scotch law. To resist the execution
of the law; to oppose by force a public 0ﬁi

cer in the execution of his duty.

Bell’s

Dict. voc. Deforcement.
In the civil law. Deﬁnition; explanation;
DEFORCEMENT. [L. Lat. deforcia
exposition; the explanation of a thing, in menlum.] In English law. A keeping out
cludin , as within a circumscribed line or by force or wrong; a wrongful withholding
limit, ﬁnis,) everything pertaining to it."‘ of lands or tenements to which another has
a right; a species of ouster, or privation of
Calv. Lez. Jurid.
The establishment or laying down of a the freehold.* Termes de la Leg, voc. De
general rule. Id. |llIllli8 lltiililtiii ill jll]'6 foreer. 3 Bl. Com. 172.
In its most extensive sense, this is nomen
civili periculoss eat. All deﬁnition in the
civil law is hazardous. Dig. 50. 17. 202. generalissimum, signifying the withholding
This maxim, otherwise expressed, Dmnis of any lands or tenements to which another

deiinitio in legs poriculosa, is frequently
cited as illustrative of the difficulties at
tending deﬁnition in its ordinary modern
acceptation, viz. the explanation ofthe mean
ing of words. Swinburne on Walls, part
1, sect. 3. But according to Calvin, it is

has a right, and includes as well an abate
ment, an intrusion, a disseisin, or a discon
tinuance, as any other species of wrong

whatsoever, whereby he that has right to
the freehold is kept out of possession. Co.
Litt. 277 b. 3 Bl. Com. vb. sup. But, as

not so difﬁcult to deﬁne a thing exactly, as contradistinguished from these injuries, it is

it is rare to be able to lay down a rule of
law in terms at once so comprehensive and
precise as to be proof against criticism.
JVeque lam est diﬁicile rem aliquam injure
civili ezacte deﬁnire, quam est rarum regu
larn ex legibus colligere quw nulla in parte
inﬁrmari queat. Calv. ub.sup. See Swin
burne, ub. sup. in notis.

A general rule or canon of law.
La. Jurid.

only such a detainer of the freehold from

him that has a right of property, but ne
ver had any possession under that right, as
falls within none of them. Id. 172, 173.
3 Steph. Com. 483. 2 Crabb’s Real Prop.
1064, 1065, § 2457. See Ouster, Abate
ment, Disseisin, Intrusion.

DEFORCEMENT. In Scotch law. The

Calv. opposition or resistance made to messen

DEFINITION. See Deﬁnitio.
DEFINITIVE SENTENCE. [L. Lat.
diﬂinitiva sententia.] The ﬁnal judgment,
decree or sentence of an ecclesiastical court;
the sentence by which a principal cause is
determined, as distinguished from an inter
locutory sentence, which is on some inci

gers or other public oﬂicers, while they are
actually engaged in the exercise of their of
ﬁces. Ersk. Inst. b. 4, tit. 4, § 32. Bell’;
Diet. 2 Brown’s R. 495.

DEFORCEOR.

[L. Fr. dqforceour ; L.

Lat. deforciator, deforciana]
law.

In English

One who deforces another, or keeps

him out of his freehold.

Termes de la Leg.

dent question arising from the principal See Deforce, Deforcement.
DEFORCER. L. Fr. To dcforce. Litt.
cause. 3 Bl. Corn. 101. .Hallifa.r, Anal.
b. 3, c. 9, num. 40. Braet. fol. 405 b.
sect. 614.
DEFORCIANS, Dqfortians. L. Lat.
DEFONTAINES. The oldest writer on
the law of France. Espritdes Lois, liv. 28, [from deg"orciare, q. v.] In old English law.
c. 38. Pierre Desfontaines published, about A deforciant. Reg. Orig. 171. Reg. Jud.
the year 1253, a work on the French law 6. Fleta, lib. 5, c. 13, § 1.

DEFORCIANT. [L. Lat. dqforcians, de
of custom, comparing it with the Roman
law. 1 Mackeld. Giv. Law, 70, § 85. This fortiana] In English law and practice.
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One who deforces another; a deforceor,
DEGRADATION. [Lat. degradatio,
v. person against whom the ﬁctitious from de priv. and gradus, rank.] In Eng
(q .This
action of ﬁne was brought. 3 Bl. Corn.
174. The defendant in the assise of dar
rein presentment. Bract. fol. 238, 239, 240.
DEFORCIARE, Defortiare, Deforceare.
L. Lat. In old English practice. To de
force; to withhold lands or tenements from
the right owner. Bract. fol. 238, et seq.
Fleta, lib. 5, c. 11. Said by Lord Coketo
be a word of art, which cannot be expressed

by any other word.

00. I/itt. 331 b.

lish law. Deprivation of dignity or rank;
the depriving a poor of his nobility, or a

clergyman of his oly orders and ecclesias
tical distinctions. 1 Bl. Com. 402. Sel
den’s Tit. of Honor, 787. Staundf. Pl.
Cor. 130, 138. Anciently, the peculiar
punishment of a clerk (clericus, convicted
of a crime.

Bract. fol. 123

also, disgrading.

Cowell.

.

Called,

Blount.

DEGREE, Degre. L. Fr. and Eng. [Lat.

gradus ,' Gr. [iae,m;.] A step. A term
D¢g"orcz'at, Dqforceat; he deforces. Quod employed in the law of descent to denote
ei dqforceat ,' that he deforces him or her. the distance from one person to another in
Reg. Orig. 170. Bract. fol. 372 b. Quam the lines of consanguinity, the nearest rela
talis ei deforciat ; of which such a one de tives being always separated from each
forces him. Id. fol. 328.
other by one degree.‘ Gradus est distantia
Dqforciator ,' adeforcer. Stat. Marlbr. cognatorum. Iieinecc. El. Ju-r. Civ. lib. 1,
tit. 10, § 153. A person added to a per
c. 7.
DEFORCIATIO. L. Lat. In old Eng son in the line of consanguinity makes a
lish law. A distress, distraint, or seizure degree. Take the son and add the father, it
of goods for satisfaction of a lawful debt. is one degree. Take away one of the num
Kennett’s Par. Ant. 293. Cowell.
ber of persons, and you have the number
DEFORE. L. Fr. To oppose or ob of degrees. If there be four persons, it is
struct. Kelkam.
the third degree, if ﬁve, the fourth, &c.
DEFUER. L. Fr. To ﬂee from ; to run 00. Litt. 23 b. See Gradus.
away; to elope. Kelham. Defuiaunt ,
Le primer degree avalaunt ; the ﬁrst de
running away. Id. Dqfuont; run away. gree descending. Britt. c. 119. Les 0-utres
Id. Apres ceo que el avera defuy son ba degrees plus haul: ; the other higher de
ron; after she shall have eloped from her grees. Id. ibid. Degree en degree; de
husband. Britt. c. 42.
gree by degree, step by step, from one
DEFUNCT. [from Lat. defunctus, q. v.] degree or step to another. Id. per tot.
Deceased; adeceased person. A common Degree plcg/n ,' a full degree; a degree oc
term in Scotch law.
cupied by a person. Id. Degre vogde; a
DEFUNCTUS. Lat. In the civil law. vacant or empty degree, (gradus vaeuus.)
Deceased; a deceased person. Dig. 40. Id. Kelham translates this last expression,
15. God. 7. 21. So called quia vttd de “ a void space ;” but it obviously means a
functus est. See Dig. 29. 1. 40, pr.
degree unoccupied by a person, or made
In old English law. Defunct; deceased; vacant by death. The ﬁgures or diagrams
a deceased person; the deceased. Si used in the old books to represent succes
pueros Izabuerit defunctus : if the deceased sion, descent or relationship by lines right
have had children. Fleta-, lib. 2, c. 57,3 or direct, and transverse, collateral, or ob
§ 10. Omnia catalla cedant defuncto; all the lique, are frequently in the form of a series
chattels shall go to the deceased. Id. c. 62, ; of steps upward and downward, supposed
§ 11. And see Mag. Uhart. 9 Hon. III. to be ﬁlled or occupied by persons. See
e. 18. Id. Johan. c. 26.
G1-adus, Linea. The steps of a platform
DEFUSTARE. L. Lat. In old records. were called degrees. “ The Lord Treasurer
To beat with a club or stick; (fustigare). sat as High Steward of England, under the
Spelman.
cloth of state, on a bench between two
DEGAGER. L. Fr. To give security; posts, three degrees high.” 1 How. St.
to deliver on gage or security. L. Fr. Trials, 518.
Diet. Kelham.
DEGUERPYS. L. Fr. Abandoned.
DEGASTER. L. Fr. To waste. De Kelham.
gast, degwste, degata; wasted, destroyed.
DEHORS. L. Fr. Out of; without;
L. Fr. Dict. Kelham.
beyond; foreign to; unconnected with.
DEGAYNE. L. Fr. Untilled. Bar Dehors the record; foreign to the record.
ringt. Oba Stat. 58, note
2 Bl. Com. 887. See Hors.
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DEI. L. Fr. [Lat. digitua] A ﬁnger;
the finger. LL. Gul. Cong. 1. 13.
DEI GRATIA. Lat. By the grace of
God. An expression used in the titles of
sovereigns, and considered as one of the
prerogatives of royalty, ( propria jura ma
jestatis,) although anciently a part of the

DEL

COURT. L. Fr. From time whereof
memory runneth not. Britt. c. 86.

DELAI.

L. Fr.

Delay.

Artic. sup.

Chart.
DELAISSEMENT. Fr. In Frenchma
rine law. Abandonment. Emer-ig. Tr. des
Ass. ch. 17.
titles of inferior officers and magistrates,
DELATE. In Scotch law. To accuse.
ecclesiastical and civil. Spelman.
Delated, (O. Sc. delaitit) accused. Delatit
DEI JUDICIUM. L. Lat. The
of arte and parte; accused of being ac
meat of God. The Saxon trial by ordeal. cessory to. 1 Pitc. Grim. Trials, part 1,
See Judicium Dei.
p. 1. 3 How. St. Trials, 425, 440.
DEINS, Deinz, Deg/nz, Dans, Dedene.
DELATIO. Lat. [from dqfcrre, to ac
L. Fr. \Vithin. Deins age; within age; cuse or denounce.] _ In the civil law. An
under age. Litt. sect. 406. Deins le accusation or information. Calvin’: Lear.
quater meres ; within the four seas. Jurid.
Stat. Westm. 1, c. 44. Stat. Modus Lev.
DELATOR. Lat. [from deferre, to ac
Fines.
cuse, or denounce.] In the civil law. An
DEIT. L. Fr. Owes; ought; owing. informer; a denouncer; an accuser. God.
Kelham. Deitcs; debts. Id. Sec Doll‘. 10. 11. Calv. Lear. Brissonius.
DEIVER. L. Fr. To owe; ought.
DELATURA. L. Lat. In old English
Kclham.
law. An accusation; the reward of an in

DEJECTER. L. Fr. [from Lat. cleji

former.

LL. Hen. I. c. 46.

LL. Ince, c.

cere, q. v.
To cast off, or out; to throw 20, apud Brampton. Whisltaw.
down.
. Fr. Dict. Ifelkam.
DELECTUS PERSONJE. Lat. The
DEJICERE. Lat. In the civil law. choice of a person. A term applied, in the
To eject or cast out; to dispossess or de law of partnership, to the right of a
prive of possession. Dig. 43. 16. 1. Inst. partner to choose or determine what persons
4. 15.6. This term is used by Bracton shall be introduced into the ﬁrm as new
indiﬂ'erently with the more modern ejicere. partners. Story on Partn.
5, 195.
Bract. fol. 166, 166 b. See Fleta, lib. 4,
In Scotch law. The presumed choice
c. 2.,
of a person, which the grantor of certain
Dejectus ; ejected. Dig. ub. sup. Bracl. deeds is supposed to have for the person
ub.

sup.
in whose favor the right is granted. Bell‘s
DEL BIEN ESTRE. L. Fr. [L. Lat. Diet.
de beneesse.] In old English practice. Of
DELEGARE. Lat. In old English
well being; of form. Britt. c. 39. See law. To assign to another; to transfer a
De bane ease.
duty or power; to appoint a substitute;
DEL CONSAIL. L. Fr. Of counsel. to depute or commission; to dclegate."‘
.Yearb. P. 11 Hen. VI. 1.
Bract. fol. 108 b.
DEL CREDERE. Ital. (Of belief,
In the civil law. To substitute another
trust or warranty.) In mercantile law. A in one’s place as a debtor. Delegare est
term used to denote the agreement by vice sud all-um reum dare creditori vel cui
which an agent or factor, in consideration jusserit. To delegate is to give to a credi
of an additional premium or commission, tor, or to him whom the creditor appoints,
when he sells goods on credit, engages to another person in one’s place as a debtor.
insure, warrant or guarantee to his princi Dig. 46. 2. 11. See Delegation.
DELEGATION. [Lat. delegatio, from
pal the solvency of the purchaser. Paley
In the civil law. The
on Agency, 41. Russell on Factors, 2. The delegare, q. v.
additional commission thus given is called changing or su stitntion of one debtor for
a del credere commission. 6 Bro. P. U. 287. another,by which the obligation which lay
2 Steph. Corn. 128. A del credere engage on the ﬁrst debtor is discharged; aspecics
ment is now settled to be that of a surety of novation, (q. v.) Ersk. Inst. b. 3, tit. 4,
or guarantor, the factor becoming liable § 22.-—Delegation is a kind of novation,
only in case of the default of the purchaser. by which the original debtor, in order to
2 Kent’s Com. 625, and note. Story on be liberated from his creditor, gives him a
third person, who becomes obliged in his
Agency, § 33, and note.

DEL TEMPS DOUNT MEMORY NE stead to the creditor, or to the person ap
Von. L
30
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DELESTAGE. Fr. In French marine
pointed b him. Poth. Oblig. part 3, ch.
2, art. 6, l.—Delcgation is novation ef law. A discharging of ballast (leat,) from
fected by the intervention of another per a vessel. 0rd. Mar. liv. 1, tit. 1, art. 4.
DELETE. Sc. [from Lat. delere, to
son whom the debtor, in order to be
liberated from his creditor, gives to such strike out] In Scotch law. To erase; to
creditor, or to him whom the creditor ap strike out. 1 How. St. Trials, 1381.
points; and such person so given becomes
DELIBERARE. Lat In the civil law.
obliged to the creditor in the place of the To deliberate; to consult; to consider or
original debtor. Burgeon Surety/ship, 173. think upon, Deliberandi ju-8 ,' the right,
privilege or beneﬁt of deliberating. A
See Civ. Code of Louis. art. 2188.
DELEGATUS, Delegate. Lat. [from competent time allowed an heir to delibe
delegare, q. v.] Delegated, deputed, com rate whether he would accept or enter
missioned; appointed to act for another as upon an inheritance. Inst. 2. 19. 5. Hal
delegate, deputy, or agent. See infra.
lzfaar, Anal. b. 2, c. 6, num. 55. Ersk.
Transferred or assigned, as a power or Inst. b. 3, tit. 8, § 54.
authority. See infra.
DELIBERARE. L. Lat. In old Eng
Dclegatus non potest delcgare. A dele lish law. To deliver. Delibemtur; is de
gate cannot delegate; an agent cannot livered. Deliberabitur ; shall be delivered.
delegate his functions to a sub-agent with ,Bract. fol. 89 b. Delibera-tum, deliberatus,
out the knowledge or consent of the prin deliberata; delivered. Id. fol. 7 6, 154,
cipal: the person to whom an ofﬁce or 157 b. Deliberarifacias; you shall cause
duty is delegated cannot lawfully devolve to be delivered. Fleta, lib. 2, c. 64, § 21.
the duty on another, unless hebe expressly
DELIBERATIO. L. Lat. Hfrom de
authorized so to do. Broom’s Mar. 385, liberare, q. v.] In old English aw. De
[666,] and notes. 9 Co. 77. 2 Steph. livery. See Liberatio.
Com. 119, 120. 2 Kent’: Com. 633. 3
Ac uittal or discharge. Brad. fol. 143 b.
Jones’ Law R. 45. The civil law maxim
DE ICT. In Scotch law. A species
was Gonstut proturatorcm alium procu of crime. Delicts are commonly under
rntorem lac-ore non sso. Dig. 19. 1. 4. 5. stood of slighter offences which do not
Story on Agency, 13. See Vicarius.
aﬂ'ect the public peace so immediately; as
The term delegatus is applied by Bracton etty riots, &c. Erslc. Inst. b. 4, tit. 4,
to the ancient justices in eyre, as possessing 2. It appears to answer nearly to the
a delegated authority or jurisdiction from English term misdemeanour, and is closely
the king ; and he remarks quod nullusjus formed from the Lat. delictum, (q. v.)
titiarius it domino rege sic delegatus poterit
DELICTA. [pl. of Delictum, q. v.]
aliquem sibi subdelegare. Bract. fol. 108 b. Crimes; offences. Delicta pum'unlurju.r

See God. 3. 1. 5. This is probably the

ta mores loci commissi delicti, et non loci

earliest application of the maxim in Eng ubi de crimine cognosciiu--r,‘ crimes are
lish law. bee infra.
punished according to the customs of the

Delegatus debitor est odiosus in legs. A place where they are committed, and not
delegated debtor is odious in law. 3 Bulstr. of the place where they are tried. Bartho
lus, cited in Henry on Foreign Law, 47.
A 1 Kent’s Com. 38, note!
delegated power cannot be delegated [or
DELICTO. See Delictum, Ex deliclo.
re-delegated]. 2 Inst.597. Branch’sPrinc.
DELICTUM. Lat. [Fr. delit, Span.
Broom’s Max. 384, [665]. Story/onA_qencg/, delito ; from delinquere, to offend or
§ 13. See 11 Howard’: R. 223.
transgresaj A crime or offence; a violation
Bracton divides jurisdiction, or the power of law, eit1er natural or positive. Liber
of judodng, (potestas judicandi,) into ordi homo non ameroielur pro parvo delicto, nisi
nary, ordinaria,) as that of the king, and secundu-m modum ipsius delicti, et pro
delegated, (delegata,) as that of a justice magno delicto secund-um ma.g1zitudinem de
appointed by him, (sicut justitiarius ab eo licti ; a freeman shall not be amerced for a
148.

Delegate potcstas non potcst delcgari.

constitutus ; and observes that a justice

small offence, unless according to the meas

cannot su stitute another justice in his ure of that offence, and for a great offence
place, (et non alius a justitiario substituen according to the greatness of the olience.
dus, quia justitiarius justitiarium substituere Magna Charta-, 9 Hon. III. e. 14. Id.

non potest). Bract. fol. 333 b.
Fleta, lib. 2, c. 62, § 1.

See Johan. c. 20. Excnsat ant extcnuat delic
tum in capitalibus quod non operatur idem
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ill civilibns. That excuses or extenuates I verdict of a jury.

“ The assyis, be thair de

an offence in capital cases, which does not lyuerance pronuncit be the mouth of the

operate the same in civil cases.

Bacon’s said,” &.c. 1 Pitc. Grim. Trials, part 1, p.
141. Still retained in the oath administered
posited with the voyage, and the deliclum to jurors in criminal cases.
ended with the termination of the cruise.”
DELIVERER. L. Fr. To deliver.
11(ent’s Com. 123. 7 Wkeaton’s R. 283. Britt. fol. 2 b.

Mar. 36, regula 7.

“The offence was de

“ The delictum is completely done away

DELIVERY.

[Lat. traditio ; L. Lat.

when the blockade ceases.” 1 Kenfs Com. deliberatia] In conveyancing. One of the
152. 6 Rob. Adm. R. 387.
essential requisites to the validity of a deed.
A tort or wrong, as distinguished from a 2 Bl. Com. 306, 307. This may be either
contract; aprivate offence, as distinguished absolute, that is, to the party or grantee
from a crime. The word deliclum was ex himself, or to a third person, to hold till
tensively used in this sense in the civil law, some conditions be performed on the part
and as a Synonyme of maleﬁcium, (malfea of the grantee, in which case, it is not
sance). Inst. 4. tit. dz pr. Id. 3. 14. 2. delivered as a deed, but as an escrow ; that
From this source it appears to have been is, as a scrowl or writing which is not to
introduced into the law of England, through take effect as a deed till the conditions be '

Braeton. E: maleﬁlio vel delieto proce
dunt injuriw et transgressiones ; from mal
feasance or tort arise in'uries and tres
passes. B1-act. fol. 101.
n iis delictis sive

maleﬁtiis obligatur ille qui delinquit ei
contra quem delinquitur ; in those torts or
malfeasances, he who commits the offence

performed, and then it is a deed to all in
tents and purposes. Id. ibid. 1 Steph.
Com. 459, and note. 4 Kent’: Com. 454.
Smith on Contracts, 7. 2 .IIilliard’s Real
Prop. 282, 287. Delivery is the most es
sential act to give a deed validity. 26 Mis
sissippi R. 275. 3 Maryland R. 67. It
may be by words or acts alone, or by both
together. 19 Penn. St. R. 194. A deed

is bound to him against whom it is com
mitted, [that is, to make satisfaction].
Id. fol. 101 b. E: delicto (q. v.) is still a speaks from the time of its delivery, not
common term in the law of actions.
from its date. 19 IIoward’s R. 73. Curtis,
Guilt, criminality; fault or blame. Ill J. Id. 75, 76, citing 5 Co. 1. See Livery,
pari dclicto potior est couditio dcfendcntis. Sealed and delivered, Traditio, Escrow.
n a case of equal guilt, the condition of DELIVERY. In the contract of sale.
the defendant is the better one; where The act by which the seller of a thing
both the parties to a transaction are equally transfers it to the hands or possession of the
guilty or equally to blame, and one of them buyer or his agent, or places it within his
institutes legal proceedings against the control or power, or suffers him to have the
other, the party proceeded against is in the enjoyment of it."It Actual or real delivery

betterposition, or has the advantage.* Lord is the manual transfer of the commodity
Mansﬁeld, Cowp. 199, 200.
Delictum, considered with reference to
its derivation, (from delinquere, q. v.) pro
perly signiﬁes an omission of duty, or neg

sold to the vendee. Constructive or sym
bolieal delivery is the transfer of some arti
cle which is asymbol or evidence of owner
ship; such as the delivery of the key of a

lect to comply with the requisition of the warehouse containing the goods sold, or of

law, (quid prwtermissum,) rather than a the bill of lading of goods at sea, or of the
p::itive act in violation of it; but the latter bill of sale of a vessel at sea.‘ Story on
Sales,
304, 311. 2 Kent's Corn. 496—
long been the received meaning.
DELINQUERE. Lat. [from de, and , 505. Pothier, Contr. of Sale, part 5, ch. 1,
linquere, to leave.] To omit a duty; to neg sect. 1. See 19 New-Hampshire R. 419.
lect or fail to perform a required act. A permission given by the seller to the
Calv. Lear. Ja-rid.

Hence the English de

linquent.
To offend or transgress.

tum, (q. v.

Hence delic

See Dcbet quis juri. &c.

buyer, or to some one sent by him, to car
ry away the things sold, or to exercise acts
of ownership over them, amounts to a de

livery. Polk. ub. sup. To constitute a deliv
DELIT . Span. [from delictum, q. v.] ery and acceptance ofgoods sold, something
In Spanish law. Crime; acrime, offence more than mere words is necessary, there
or delict. White's New Recop. b. 2, tit. must be some act of the parties. 1 Com
stock-’s R. 261. The ease of cumbrous arti
19, e. 1, § 1.
DELIVERANCE. InSeotchlaw. The cles is not an exception to this rule. Id. ibid.
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DEMAIN, Demaine, Demayne, De lsuing in areal action; the same as plaintiﬁ
maygne, Demeyne, Demeigne, Demesne. (querens) in a personal action. Litt. sect.
L. Fr. and Eng. [L. Lat. demanium, doma 195. He who is actor in a real action; so
nium, dominicum.] In old English law. called, because he demands (petit) lands,
A term used to denote a lord’s chief manor &c. Co. Litt. 127 b. See Petens, Peto.
DEMANDARE. L. Lat.
L. Fr. de
place, with the lands thereto belonging,
which he and his ancestors had, from time mander, q. v.] In old Englis practice.
out of mind, kept in their own hands or To demand. Towns. PI. 63. See De
manual occupation. Termes de la Leg/. manda.
To order or award; to direct a sentence
Blount. Derived, accordingly, by Lord
Coke, from the F1‘. de, of, and main, hand, to be carried into effect. Judicium execu
i. e. manured [mainoured] or received by tioni demandare; to order a judgment to
the hand. Hence manual occupation, pos be carried into execution ; to enforce by ex
session or receipt. Co. Litt. 17 a. This ecution. Braot. fol. 107, 175, 205 b, 303 b.
derivation, however, is not approved by Latd sententid eterecutione demandata; sen
Spelman, who rejects also the word demesne tence being passed and execution ordered.
and its etymology, and considers demain as Id. fol. 108 b. The word, in this sense,is
'derived from the Lat. dominieum. Spel derived from the Lat. mandare.
To give in charge, as to a jury. De
man, voc. Dominicum. See Demesne, Do
mamletur appears to have this sense in the
minicum.
DEMAND. [L. Fr. demande, demaunde; following passage in the Statute of Marl
L. Lat. demanda, demandum ; Lat. petitio, bridge, c. 5: El hoccora1njustz'tiariisz'tin
postulatio, postulatum] A calling for a erantibus in suis itine-ribus, cum opusfuerit,
thing due or claimed to be due. Jacob.
demandetur. Lord Coke translates it
A claim. 00. Litt. 291 b.—A thing or “ shall be inquired.”
DEMANDER. L. Fr. In old English
amount claimed to be due.
Demand, accordin to Lord Coke, is one practice. To demand. lV0us demandomus
of the most -compreiensive terms in the jugement, et priomus nous damages; we
law.
C0. Litt. 291 b. Beardsley, J. 1 demand judgment and pray our damages.
Denio‘s R. 257, 261. See Demandum. Yearb. M. 5 Edw. III. 109.
To ask or inquire. Montague demand‘
It is of much broader import than debt, and
embraces rights of action belonging to the I’ advise del court. Dyer, 31 b, (Fr. ed.)
debtor, beyond those which may appro Marvyn demands cest question. Id. 35.
To call a party in court. Hull. pria
priately be called debts. Nelson, C. J.
2 Hilfs (N. Y.) R. 220, 223. A release g’les def’ soient d’ds. T. 7 Hen. VI. 5.
DEMANDUM. L. Lat. In old English
of all manner of demands is the best release
that a man can have, and shall enure most law.

to his advantage. Litt. sect. 508. Termcs
de la Leg/. See 8 Co. 153; Altham’s case.
But a release of all demands will not
release a rent before it is due. 2 Show.
90.

To DEMAND.

In practice.

mon; to call in court.

To surn

“Although solemn

ly demanded, comes not, but makes de
fault.”
DEMANDA. L. Lat. In old English
law. A demand. Bract. fol. 17, 35.
Fleta, lib. 2, c. 39, § 1. Si quis recupera

A demand.

This, says Lord Coke,

“is a word of art, and, in the understanding

of the common law, is of so large an extent
as no other one word in the law is, unless

it be clamcum.” Co. Litt. 291 b. See
Demand.
DEMEMBRATION. In Scotch law. The
crime of cutting oﬂ“ a member. Ersk. Inst.
b. 4, tit. 4, § 50.

Bell's Diet.

DEMENS. Lat. from de, priv. and
; mens, mind.] One w 0 is deprived of his

mental faculties, or who has lost his mind,
(mente captus)."' One who does not think
ver-itdemandam suam ; if one shall recover of what he does or says; . qui non cogitat
his demand. Stat. U/estm. 2, c. 44. See quid agit autloquitur).. 4 o. 128; Bever
8 Co. 153. Demandas. Fleta, ub. sup.
ly’s case. Distinguished by Lord Coke
DEMANDA. Span. In Spanish law. from amens, who is a person wholly insane
The petition of a plaintiff, setting forth his (quiprorsus insanit). Id. ibid. Calvin also
ilemand. Las Particles, part 3, tit. 10, distinguishes demens from a madman or In
. 3.
natic. Ualv. Lew.
DEMANDANT. [L. Fr. demaundaunt ;
DEMENTENANT EN A"ANT. L.

L. Lat. petens.]

In practice. The party

Fr.

From this time forward.

Kelham.
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dominum in dominico). Bract. fol. 81. See
infra; and see Dominicam.
Land which was manually occupied, ma
nured, and possessed for the necessary sus
tentation, maintenance and support of the
lord and his household. Co. Litt. 17 a.
demeg/ne ; of his own lord. Britt. c. 38.
Land held for the support of one’s own ta
DEMESNE, Dame;/ne, Demaine, De-' b-le, answering to the English bordlands ,'
main. L. Fr. and Eng. [L. Lat. demanium, (quod quis habct ad mensam suam et pro
domanium, dominicum.] In old European pric, sicut sant bordlandes, Anglicé). Bract.
law. Land which a man held originally of ' fol. 263.
himself, as distinguished from that held of
'‘,k''‘ These are the principal signiﬁcations
a superior lord. Hotomari in Verb. Feud. of the word demesne ,' others will be noticed
voc. Dominicum. Cowell. Allodium, in 9 under Dominicum. As to its etymology,
contradistinction to feod-um ; absolute pro there have been various suggestions, viz.:
perty or ownership. 2 Bl. Com. 104.
demesne, a man’s own land; de main, that
In old English law. Lands wherein a of which he has manual occupation; domus,
man had proper dominion or ownership, as ' that which is kept for the support of the
distinguished from the lands which another household. Co. Litt. 17 a. All these, to
held of him in service. Co. Litt. 17 a. Dis gether with the word demesne itself, are re
seisi de son propre tenement que il avera tena jected by Spelman, who considers the pro
en demcyne et en severalte; disseised of his per spelling to be demain, the French form
own proper tenement which he shall have of the Latin dominicum, the original word,
held in demesne and in sevcralty. Britt. formed from dominus. Sec Dominicum.
c. 42. This is one of the proper and origi
Under this head it may be proper to con
nal signiﬁcations of the term in English law, sider the import of the phrase,—“ in his
and has received much illustration from 5 demesne as of fee,”—(L. Lat. in dominico
Bracton, who dwells on the primary dis i we at de feodo ;) a phrase of great antiqui
tinction between lands held in demesne, (in . ty in English law, and still retained as de
dominic0,) and those held in service, (in ser ‘; scriptivc of the hi hest estate that a sub
vitio). Bract. fol. 75, 80. The true and ' ject can have in lan . It formed a part of
essential meaning of demesne seems to have the old writ of assise of mort d’ancestor,
been,—land which a man had under his im and of the count upon a writ of right, and
mediate control, either by having it in his is thus explained by Sir \Villiam Black
actual manual possession, (see next deﬁni stone : “ Where a man possesses land
tion,) or, (where it was in the occupation of merely in his own right, without owing
others,) by having the right to resume pos- ; any rent or service to any superior, he is
session at pleasure; as was the case with said to be scised thereof absolutely, in do
lands held in villcinagc, which Bracton minico suo, in his own demesne. But all the
calls quasi domlnicum. Bract. fol. 263. l lands in England, being holden mediately
DEMENTERS, Dementiers. L. Fr. In
the mean time; meanwhile. Kelharn.
DEMESNE, Dome;/ne, Demeine, Dc
meigne. L. Fr. [Lat suus, proprius]
Own; one’s own. De son tort demesne, ,
(q.
; of his own wrong. D0 son sei_r/m'0ur

Id. fol. 98.

It was the lords own land, ~ or immediately of the king, are in the na

and hence properly called dominicum, (from ture of fcodum, or fee, and hence, in ex
dominus,) in contradistinction to what was pressing the strongest and highest estate
held by his tenants, and which was, with that any subject can have, he is said to be
equal propriety, called tenementum, (tene ; ‘ seised thereof in his demesne as of fee.’ It
ment, or holding). The latter could not be I is a man’s demesne, dominicum, or property,
taken back from the tenant (that is, the 1 since it belongs to him and his heirs for
free tenant,) as long as he performed the{ ever; yet this dominicum, property, or de
services and had heirs, as it could from a . mesne, is strictly not absolute or allodial,
villein, (the tenant having in fact, in such 1 but qualiﬁed or feodal; it is his demesne
case, himself the demesne or d0mlnicum,) 1 as of fee ; that is, it is not purely and sim
but if he committed felony, or died without j ply his own, since it is held of a superior
heir, then the land went back to the lord as 1 lord, in whom the ultimate property re
an escheat, and the phrase was, tenemen isides.” 2 Bl. Com. 105.
tum cadit in dominicum ,'-—the tenement falls , Mr. Stephen, in his New Commentaries,
or is turned into demesne ,' that is, it went ' very justly remarks upon the expression of
back into the lord's own hands, and was 1 Blackstone in the above passage,—“ it is a
tenement no longer, (revertitur ad capitalem l man’s demesne, since it belongs to him and
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fol. 46 b, 263, 1[ 4, 5.

A man, according

ing to the words “ in his demesne” be to Bracton, might hold land in demesne,
yond what would belong to the other and not in fee, which was the estate of
, words with which they are connected ; and a freeholder, or free tenant for life; and,

he substitutes, according to the plan of his on the other hand, a man might hold in
work, the following explanation of the fee and not in demesne, which was the es
phrase under consideration: “Where a tate of a chief lord. Bract. fol. 263 h,
man claims an estate in fee simple in pos {f 6. Dames-ne, in the phrase now under
session in a corporeal hereditament, the the
consideration,
si iﬁes (as explained
word, supragnabsolute
control ofunder
pro

precise technical expression is as follows:
that he is ‘seised in his demesne as of
fee’ (in dominico suo ut de feodo) ; the
words in dominico, or ‘in his demesne’
signifying that he is seised as owner of the
land itself, and not merely of the seigniory
or services, and the words ‘ as of fee’
importing that he is seised of an estate of

pcrty, and fee, though implying tenure,
serves primarily to mark t e duration of
the estate, viz. to a man and his heirs.
Bract. ibid. To be seised in demesne as of
fee, therefore properly means to have the
absolute control of land, (that is, subject

to rendering the services due, and savin
inheritance in fee simple, and also, (in re the right of termors, or tenants for yearsfi
ference to the original meaning of the and to enjoy it as an estate of inheritance,
term fee,) that he is not the absolute or al (ut defeodo, as of fee). See Dominicum.
lodial owner, but holds (feudally) of a su
. This interpretation is derived from the
perior lord.”

1 Steph. Com. 220.

And very full exposition of the phrase and its

m a note on this passage, the same author component terms, given by Bracton in
adds, “ there is abundant authority for hold
ing that dmninicum roperly signiﬁes the
land which the feud lord retained to his
own use for sustentation of his household,
as distinguished from what he granted out
on services, and that the true sense of
seisin in demesnc is that given in the text.”

Id. ibid. note

In addition to these

remarks, and to the passages cited by the
learned serjeant from Fleta and Bracton in
support of them, the compiler of this work

treating of the assise of mort d’ancestor
in his fourth book, where the whole seems
to be summed up in the following sentence:
Et made ex: prmnissis colligi potest, quad
an-us potest ease seysitus de aliqua. terra vel
redditu in dominico suo ut de feodo, et de

libero tenemento simul, vel tantum ut de
feodo, vel [et?] non in dominico, vel,ta.n
tum ut de libero tenemento et in dominico,
non tamen in feodo,-9icu-t dici poterit de
illis qui tantum tenent ad vitam, quacun
que mtione. And hence it may be -

would venture to submit the following:
Dememe does not appear to have ever had thered from the premises, that one mayﬁie
in England the sense of allodial estate up seised of any land or rent in his de
on which the explanation of Blackstone is mesne as of fee, and of freehold at the
based, and fee, so far from being employed same time; or only as of fee, or [and'.2
to restrain or qualify demesne, seems to not in demesne; or only as of frcehol
have been always employed (where the and in demesne, yet not in fee; as may be
terms were used together) to give it en said of those who only hold for life, in
largement. Demesne was frequently ap whatever way. Brant. fol. 263 b, 264.
plied to mere estates for life; so often, in The same author takes notice of, and com
deed, that Spelman considers it as peculiar ments on the peculiar expression “as of
ly descriptive of that species of estate. fee,” which he says in some cases denoted
In dominico seieitus dicitur qui tenet terms merely resemblance or ap earance, in the
aut tenemenla ad terminum vitae. The sense of quasi (as it werdi; in others, ac
term was, in fact, applied to estates both tual verity or reality, in the sense of sicut
for life and in fee, though not peculiar to (even as, just as); being applicable, in the
either, its proper use being rather to de latter sense, only to possession under a law
note the manner in which an estate was ful title; so that “ to be seised as (j fee”
held, than the duration of it. Bract. fol. 263. meant, in such cases, nothing more in effect
Britt. c. 78. It was applied, (and that than “to be seised in fee.” Bract. ub. sup.

without any qualiﬁcation of fee) as often

DEMESNE LANDS.

[L. Lat. term

to the estate of a tenant as that of 21 lord, rlominicalaa] In English law. Those lands
which is entirely inconsistent with the idea of a manor not granted out in tenancy, but

of its denoting allodial property.

Bract. reserved by the lord for his own use and
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occupation. Lands set apart and appro
DEMINUTIO. Lat. [from deminuem]
priated by the lord for his own private In the civil law. A taking away; loss or
use, as for the su ply of his table, and the de rivation. See Capitis deminutio.
maintenance of is family; the opposite
EMI-SANGUE, Dem;/-sangue. L. Fr.
of tenemental lands, (terrw tenementalea). Half-blood. See Half-blood.
Tenancy and demesne, however, were not
DEMISABLE. That may be demised.
in every sense the opposites of each other; 1 C'rabb’s Real Prop. 607, § 768. Demi

lands held for years or at will being in sability; the quality of being demisable.
eluded among demesne lands, as well as Id. ibid.
those in the lord’s actual possession. Spel
DEMISE. [L. Int. demissio, dimissio,
In conveyancing. A conveyance
of an estate to another for life, for years
DEMESNE LANDS OF THE CROIVN. or at will; most commonly, for years; a
L. Lat. terrw dominieales 1-egis.] In Eng lease. 1 Steph. Com. 475. 2 C'rabb’s
' h law. That share of lands reserved to Real Prop. 230, 233, § 1274,1280. 1

man, voc. Dominicum.

2 Bl. Com. 90. qq. v.]

See Demesne, Dominieum.

the crown at the original distribution of

Penn. St. R. 126, 129, 131.

See Lease.

landed pro erty; or such as came to it
A charter party is sometimes considered
afterwards y forfeitures, or other means. as a demise of a shi , (locatio navis). Ab

These anciently were very large and exten

bott on Skip. [46, 50. Id. [$288, 289,]

sive, but at present are contracted within a 365, 366. 3 Kent’: Com. 202.
very narrow compass, having been almost
To DEMISE. [L. Lat. demittere, dimit
entirely granted away to private subjects. tere, to send away, or part with.] In con
1 Bl. Com. 286. 2 Steph. Com. 550. See veyancing. To convey or create an estate
Crown lands.
for years or life; to lease. The usual and
DEME'I‘TRE. L. Fr. To let go; to operative word in leases :—“ have [or hath]
part with; to put away. Kel/tam. De granted, demised, and to farm let, and by
metle se ; parts with. Id.
these presents do [or doth] grant, demise
DEMEYNE. L. Fr. Demesne. En and to farm let.” 2 Bl. Com. 317. 1
demeyne, si est dit a la deference de ceo que Steph. Com. 476. 0'0. Litt. 45 b. See
est tenu en seignioury, ou en service, ou en Demise.
DEMISE OF THE KING, or CROWN.
commun ovesque autres; in demesne is so
called to distinguish it from that which is LL. Lat. demissio, [dimissiol regis vel corona,‘
held in seigniory, or in service, or in com
. Fr. demise le rag/.]
n English law.
mon with others. Br-itt. c. 78.
The natural dissolution of the sovereign,
Demeynes ; demesne lands. Car vos or the disunion of the king’s natural body
demeines souat tielz come not demeynes; from his body politic, by which the king
for your demesnes are such as our de dom is transferred or demised to his suc
mesnes. Id. ibid.
cessor, and the royal dignity becomes
DEMI-MARK, Dem;/#mark. [L. Lat. vested at once in the latter, without any
dimidia marca.] In old English raetiee. interregnum or interval. 1 Bl. Com. 249.
Half a mark; a sum of money of t e value Plowd. 17 7, 234. The word death is not
of six shillings and eight pence, the ten used ; the principle being that the sovereign
der of which was formerly necessary in a never dies. (Rex nunquam moritur. 1 l
writ of right; the effect of such tender Com. ub. sup. 2 Steph. Com. 499. room’s
being to put the demandant, in the ﬁrst Max. 22, [38.] The technical phrase

instance, upon proof of the seisin as stated in the old writs is that the king demised
in his count, that is, to prove that the seisin (or separated) himself from the govern
was in the king’s reign there stated. Roe ment of his kingdom; (de regimine regni
eoe’s Real Act. 216. 2 Bl. Com. Appendix, mi se dimisit).

Reg. Orig. 233, 234.

No. I. sect. 6. F. N. B. 5 M. .H0lt’s N. Reg. Jud. 12. See Dimittere.
DEMISE AND REDEMISE. In con
P. Gas. 657. See (Jewell, voc. Half
mark. According to Mr. Reeves, it was veyancing. Mutual leases made from one
something given to obtain the favor of a arty to another on each side, of the same
trial by the grand assise. 1 Reeves’ Hist. limd, or something out of it; as when A.
grants a lease to B. at a nominal rent, as
429, 430. See Mark.
DEMINUERE. Lat. In the civil law. of a pepper-corn,) and B. re~demises t e
To alienate; to part with; to lose. Dig. same propertyto A. for a shorter time ata
real substantial rent. Jacob. Whis/uzw.
37. 10. 5. 3.
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DEMISI. L. Lat. [from demittere, q. v.] presence of a thing itself takes away the
Demisi, con effect of error in the name of it, and the
cessi, et ad ﬁrmam tradidi ; have demised, truth of the name takes away the effect of
granted and to farm let. The usual ope error in the demonstration or descri tion.
I have demised or leased.

rative words in ancient leases, as the cor Bac. Mar. 96, reg. 25. Non uccipi cbent
responding English words are in the verba in dcmonstrationem falsam, qua: com
modern forms. 2 Bl. Com. 317, 318. pctunt in limilationcm vcram. Words ought

From the word demisi in a. lease, the law not to be taken to import a false demon

implies a covenant upon the part of the stration, when they can be understood as
lessor that, at the time of the delivery of words of true limitation.

Id. 59, reg. 13.
Demonstra-tio is deﬁned in the civil law,
to demise to the lessee for the time and “an accessory designation of persons or
on the terms expressed in the lease. Hob. things by circumlocution.” 1 Mackeld.
12 a. A1-chb. Landl. and Ten. 272.
Civ. Law. 169,§ 175. This occurred often
DEMISSIO. L. Lat. [from demittere, in testaments ; as “ Stichus, my slave, born
q. v.] In old English law. A demise, or in my family,” (Stichum servu-m meum
lease. Ea: demzssione, (q. v.); on the vernam) ; “ Stichus, my slave, whom I
demise.
bought of Seius,” (Stichum servum quem
A transfer. Demissio corona; atraus a Seio cmi). Inst. 2. 20. 30. And the
fer or demise of the crown. 1 Bl. Com. rule respecting it was the same as in the
249. See Demise of the king.
common law: Falsa demonstratione lega
DEMITTERE. L. Lat. [from de, from, tlllll 11011 ]JCl'iIIlliIllH A legacy is not ren
and mittere, to send.] In old conveyan dered null by a false description. Id. ibid.
cing. To transfer; to demise or lease. See See Dig. 35. 1. 17, 34.
Demisi.
DEMONSTRATIO FALSA. See False
To send away, or part with. See Di demonstratio.
mittere.
DEMORAGE. An old form of Demur
DEMI VILL. Half a vill. One ‘of the rage, (q. v.) 1 W. Bl. 291.
smallest of the ancient civil divisions of
DEMORARI. Lat. [L. Fr. demorer,
England; consisting of ﬁve freemen, or demeurer.] In old pleading. To wait, stay
frank-pledges, with their families. 1 Bl. or abide; to pause, stop or rest; to demur.
Com. 115. 1 Steph. Com. 116. Spelman, Sleph. Pl. 44. Demoratur ; (he) demurs.
Moratur in legs; (he) rests or abides in
voc. Hamel. See Vill.
DEMOER, Demoerger. L. Fr. To stop, law. Termes de la Leg/, voc. Demurrer.
or stay; to remain; to abide or dwell with.
DEMORER, Demorier, Demourier. L. Fr.
‘Britt. c. 16. Kelham. See Demorer.
[from Lat.‘demorari, q.v.] To remain or stay;
DEMOERE. L. Fr. Protest; protes to abide, reside or dwell. Pur sujfrer euz
tation; declaration. Kelham.
demorer a lour mesons; for suffering them
DEMOLLIRE, Demolire. Lat. In old to stay at their houses. Britt. c. 21. De
English law. To demolish; to throw morauntz en pa-3/s ; residing in the country
down or overthrow. Br-act. fol. 115, 233. or neighborhood. Id. ibid. Laulre partie
Demollitio; a demolishing. Id. fol. 234. doit demorer al purchasou-r ,' the other
DEMONSTRATIO.
Lat. [from de part ought to remain with the purchaser.
monstrare, to point out, or show.] Demon Id. c. 39. Pur demorer ensemble ; to live
stration ; description, denomination or ad together. Id. c. 101. A demorer en
dition; the designation of a person or prisone ; to stay in prison. Rot. Parl. 4
thing by words of addition, or reference; Hen. IV.
or what Lord Bacon calls “notes” and
DEMPSTER, Dempstare, Doomster.
“signs to call ;”—as, “ J. S. son and heir In Scotch law and practice. An officer of
of G. S. ;” or, “clerk of such a court ;” or, court, whose duty it was to pronounce
“my close called Dale, in the parish of the doom or sentence of the court. Skene
Hurst, in the county of Southampton.” de Verb. Sigml/I voc. Curio. “ Be dome
Bacon’s Max. 99, 100, 101. To this head pronuncit be the mouth of Andre Lindesay,
belong the following maxims, (qq. v.) dempstare of the said court.” 1 Horn. St.

the lease, he had full power and authority

Falsa demonstrutio non nocet. False de
scription does not injure. Prmentiu t0l'
poris tollit on-orem nominis,

Trials, 927. See 1 Pitcair-n’s Crim. Trials,
part 1, pp. 129, 132. Id. part 2, p. 8.
ct veritns See Dome, Doom.

nominis tollit errorem demontrationis. The

DEMUR. [from L. Fr. demurer, demon
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rer, to stop, stay, or rest.]

In pleading.

DEM

rests or abides upon the point in question,

To raise an objection in point of law, and (moralur or demoratur in lege,) and sub
rest or pause upon it, referring its decision

[ mits it to the judgment of the court.‘I 1

to the court; to object to the pleading of 1Lill. Abr. 435.

3 Bl. 00111. 314.—A de

the opposite party as insufiicient to sustain claration that the
his action or defence, and refer it to the proceed with the

objecting party will not
pleading, because no

judgment of the court whether it ought to sufficient statement has been made on the
be answered; in the language of the old other side, but will wait the judgment of
books, to abide in law. “He which de the court, whether he is bound to answer.
murreth in law is said he that abidelh in 1 Slcph. Pl. 44. C0. Lill. 71 b. Strictly,
law—-moralur or demoralur in lcge.” C0. a demurrer is not an answer, although it is
Lilt. 71 b. To “ dcmur in law,” to “ de sometimes considered as such. 6 Peters’
mur in judgment,” are phrases of constant R. 32’/'.—Ari abiding in point of law, and
occurrence in the old books.
a referring to the judgment of the court
DEMURER, Dem-urrer, Demeurer. L.. whether the declaration or plea of the
Fr. In old English law. To rest or stay; 1 adverse party is suﬂicient in law to be
to abide or remain. Il full agard al’ maintained. Hamel on Demurrer, 1.
Flete, et la demurt tanqucs, &c.; he wasI
An issue joined upon matter of law, to
awarded (sentenced) to the Fleet, and there be determined by the judges. Finch’:

remained until, &c. YBarb. T. 10 Edw.‘ Law, lib. 4, c. 40. See Issue in law.
III. 28. Demurl en abeyance ,' it rests or
DEMURRER. In equity pleading. An
remains in abeyance. Litl. sect. 649. objection to the complainant’s bill in a
Agardomus que la parole demurge lanqucs suit in equity, of nearly the same nature as
:1 son age ; we award (give judgment) that a demurrer in law, being an appeal to the
the parol (pleadings) demur (or stay) until 1 judgment of the court, whether, upon the
his age.
Yearb. H. 6 Edw. III. 4. See iface of the bill itself, the defendant shall '
Parol demurrer.
lbe bound to answer; as for want of suﬂi
In pleading. To abide or rest in law or cient matter of equity therein contained.
judgment. Voiles demurrer en jugement, ‘ 3 Bl. Corn. 446. 4 Steph. Com. 21.
auperil que appent. P. 5 Edw. III. 23. E8
A demurrer is an alle ation of a defen
cur ceo le plf’ demurre en leg/. Dyer, 70 b, dant, which, admitting t e matters of fact
(Fr. ed.) Nous demurroins en voe dis-. alleged by the bill to be true, shows that
cretions.

as they are therein set forth, they are in

H. 3 Edw. II. 66.

Lat. sufficient for the plaintiff to proceed upon,
The de or to oblige the defendant to answer; or
tention of a vessel by the freighter, beyond that, for some reason apparent on the face
the time allowed by the charter party for of the bill, or because of the omission of
loading or unloading, or for sailing.* 3 . some matter which on ht to be contained
1x'ent’s Com. 203.
therein, or for want 0 some circumstance
The allowance or payment made for “which ought to_be attendant thereon, the
such detention or delav. Id. ibicl. 2 defendant on ht notto be compelled to
DEMURRAGE, Dcmorage.
dem0ragiu1n.] In maritime law.

Stcph. Com. 185. Abbotl on Ship. [$04,] answer. It t erefore demands the judg
ment of the court, whether the defendant

381.

DEMURRER. L. Fr. and Eng. [from L. . shall be compelled to make answer to the
Fr. demurer, demorer ; L. Lat. demorari, to plaintiff’s bill or to some certain part thereof.
wait, stop, or stay.]
rally, a pause, or rest.

In pleading.

Lite-. .1ﬁif'ord’s Chane. Pl. 107, 108, [128, 129,

A resting in the Moulton’s ed. and notes, ibid.

DEMURRER TO EVI ENCE. In
practice. An objection or exception by
one of the parties to an action at law, to
a point of diﬁiculty which must be deter ' the evidence produced by the opposite party

judgment of the law.

Firwh’s Law, b. 4,

c. 40. A kind of pause or stop put to an I
action, [and usually in the pleadings,] upon

mined by the court, before any further pro
ccediugs can be had. Cowell. Md1l88l on
Demurrer, 1.—-An exception or objection
by one of the parties to an action, to the

on the trial, as being inmﬂicient in law,

(admitting it to be true in fact,) to main
tain or overthrow the issue; and referring
it to the court to determine what the law is

pleading of the opposite party, as being in u on the facts as shown in evidence!‘ 3 Bl.
suﬁicient in law to sustain his action or Clem. 372. 3 Staph. Corn. 615. 2 H. Bl. 187.
defence, upon which the party so objecting A mode of proceeding by which the court
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may be called upon to give judgment as to twelve pence. Fleta, lib. 2, c. 9, § 1.
the law upon the facts attempted to be given Viginti denarii faciunt unciam ; twenty
in evidence upon the trial. Mamel on‘De pennies make an ounce. Id. c. 12, § 1.
-murrer, 119.

If a party wishes to with

Money in general, ( pecunia in genera).

draw from the jury the application of the Spelman, voc. Denarius. Any sort of pe
law to the fact, and all consideration of cunia numemla, or ready money. Cowell.
what the law is upon the fact, he demure Towns. Pl. 180.

in law upon the evidence, and the precise

DENARIUS. L. Lat. [Fr. denia-.] A

operation of that demurrer is to take from penny ; an English penny. By the statute
the jury, and refer to the judge, the appli called Compositio Mensurarunz, 51 Edw. I.
cation of the law to the fact. Eyre, . J. [Hen. III? it was declared that the penny
2 1]. Bl. 187, 206. It is analogous to a sterling 0 England denarius Anglia qui

demurrer in leadin ,the party from whom nmnimz-tur sterlingus, should weigh 32
it comes dec aring t at he will not proceed, grains of corn from the middle of the ear,
because the evidence oﬂ'ered on the other and 20 pennies [penny weights] should,
side is not suﬁicient to maintain the issue.
Steph. Pl. 90. See 2 Tidd’s P-r. 865.
0'0. Litt. 7 2.
DEMURRER BOOK. In practice. A
record of the issue on a demurrer at law,
containing a transcript of the pleadin s,
with proper entries; and intended for t e
use of the court and counsel on the argu
ment. 3 Bl. Com. 317. 3 Steph. Com.

make an ounce, and 12 ounces a pound.
Spelman. FZeta, lib. 2, c. 12. See 2 Inlt.

581.

English law. God’s penny. Earnest money,
formerly given and received by the parties
to contracts, to bind the contract. Caria,
31 Edw. I. m. 4, cited in Cowell, and given
at length in Molloy de Jm‘. Mar. 370-880.
So called, because the money so used was
given to God, that is, to the church, or the

DEMY-SANGUE, Demysanlce.
Half-blood. See Ilalf-blood.

DEN, Dene.

Sax.

L. Fr.

[L. Lat. dena.]

In

old records. A valley, vale, or dale. Spel
man, voc. Dena. Co. Litt. 46.

‘

575.

'

DENARIUS.

Lat. Inthe Roman law.

A silver coin of the value of ten asses, or

ten pounds of brass. Its value in modern
money is estimated at 7{\d. sterling, or
about 141- cents. Encg/cl0]J.Amer. Brande.

DENARIUS DEI.

L. Lat.

In old

A hollow or low place among woods.
poor. (Jewell. See Argentum Den", Ear
Cowell.
DEN AND STROND. In old English nest, Money of adieu.
DENARIUS TERTIUS COMITATUS.
law. Liberty for ships or vessels to run
aground, or come ashore. Cowell.
L. Lat. In old English law. The third
( Dl'1)iN’. An abbreviation of Denariua, penny of the county. The third part of
. v.
qDENA.
L. Lat. A hollow or valley, the ﬁnes and proﬁts arising from the count)‘

courts, whichancicntly were reserved to the
especially in woody ground; a den. Cow comes, or earl, as his ofﬁcial stipend. Spel
ell. Spelman. Frequently used in Domes man, voc. Comes. LL. Edw. Conf. c. 31.
day Book as a sort of measure of land. Lib. Nig. Scacc. cited ibid. Oowell.
free denaa de sylva ; three dens of wood.
DENELAGE. See Danelage.
d.
DENER, Denier, Denire. L. Fr. A
DENARATA. L. Lat. [from denarius, penny. Deners, deneres, denerez, denrm,
a penny.] In old English law. The value dam-ee; money. Kelham. Deners ap
or worth of a penny. Denarata reditﬁs; promptes ; money borrowed. Britt. c.
a penny rent. Reg. Orig. 1 b. Towns. 28.
PI. 64. See Denariatus.
DENER SEINT PERE. L. Fr. Saint

DENARIATUS. L. Lat. [from dena Peter’s money. Peter pence. LL. Gui.
rius, q. v.] In old English law. The price Gang. 1. 18.
of a thing, consisting of a penny, (pretium
DENGLETERRE. L. Fr. Of England.
rei quw denario consiat). Spelman. A Written as one word for de Engleter-re.
penny’s worth. Fleta, lib. 2, c. 73, § 3.
Britt. fol. 1, 2.

DENARII.

(pl. of Denarius, q. v.)

DENIER.

L. Fr.

In old English law.

Lat. and L. Lat. In old English law. Denial; refusal. Denier is when the rent
Pennies; pence. Quanclo quarteriumfru (being demanded upon the land) is not
menti venditur pro duodecim denariis; paid. Finch’: Law, b. 3, ch. 5.
when the quarter of corn is sold for
DENIER. L. Fr. To refuse. Lou am
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smith denie dc ferrer mon chival.
50, pl. 4.

DENIER.
sect. 235.

DEO

Keilw. summon. Quad denunciare faciat tenenti
quod sit ad certum diem certo loco ,' that he

L. Fr.

A penny. Litt. cause notice to be given to the tenant that

See Demr.

he be at a certain day at a certain place.

DENIZATION. In English law. The Braet. fol. 307.
act of making a denizen. Cro. Jae. 540.
DENUNTIATIO, Dmwnciatio.
C0. Litt. 129 a.
tion.

See Denizen, Naturaliza

Lat.
From denuntiare, q. v.] In old English
aw. A notice or summons. Bract. fol.

DENIZEN. [from L. Fr. donaison, (Lat. 302 b.
donatio,) a gift; or deins nee, born within.
A public notice or publication, as of
See infra.] In English law. An alien born banns. Id. fol. 307 b.
who has obtained ea: donatione regia (from
DEODAND. [L. Lat. Deo dandum ;
the king's
letters patent to make him, a thing to be given to God.] In English
either permanently or for a time, an English law. Any personal chattel which was the
subject; a high and incommunicable branch immediate occasion of the death of any rea

of the royal prerogative.

1 Bl. Com. 37 4.

sonable creature, and which was forfeited

2 Steph. O'om.. 431. See 1 Id. 406. 7
C0. 25, C’alvin’s case. C’ro. Jae. 539, 540.
“ Denizcn is one that is but subditue insitivus
or adoptivus, and is never by birth, but
only by the king’s charter, and by no other
mean.” Bacon’s Arg. Case of the Post
nati of Scotland, Works, iv. 327, 328. A
denizen is in a kind of middle state be
tween an alien and a natural born subject,
and partakes of both of them. He may

to the crown, to be applied to pious uses,
and distributed in alms by the high almoner.
1 Hale’s P. C’. 419. Fleta, lib. 1, c. 25, § 9.
Bract. fol. 122. 1 Bl. Com. 300. 2 Steph.
Corn. 365. 3 Ad. db Ell. N. S. 333. 8
Id. 587. Deodands included both animate
and inanimate objects; thus, if a horse or
other animal, killed a person, or a cart ran
over him, the horse or cart was forfeited as
a deodand. So, the instrument with which

take lands by purchase or devise, which an a person was killed, as a sword or knife,
alien may not, but cannot take by inherit
ance. 1 Bl. Com. 374. 2 Steph. Com.
431. See 1 Id. 406. Calvin’s case, 7 C0. 1.
Cro. Jac. 539, 540.
A natural born subject; one born within
(deins nee) the king’s ligeance, and called in
Iatin indigena, the king’s liegeman. Co.
Litt. 129 a. But this is not the ordinary

was forfeited in the same manner. 1 Bl.
Com. 301, 302. Deodands are unknown
in American law, and have recently been

abolished in England by statute 9 & 10 Vict.
c. 62.

Oliphant on Horses, Appendix.

*,,,"‘ From the phraseology of the rule
in the old books, expressed by the verse,
Omnia quae moomt ad mortem sunt Deo dands,

sense of the word. Id. ibid.

6 Peters’ R.

all things which move to death are deo
DENOMBREMENT. Fr. In French ands, Dyer, 77 b,) some have been led
feudal law. A minute or act drawn up, on to conﬁne the proper meaning of deodand
the creation of a ﬁcf, containing a descrip to such things as caused death by their
tion of the ﬁef, and all the rights and inci motion, or by bein put in motion. Thus
117, and note.

dents belonging to it. Guyot, Inst. Feod.
ch. 3.
DENOMINATIO. Lat. In old English
law. Denomination; description; title.
Dcnominatio est a digniorc. Denomination

is from the more worthy.
iv. 261.

S elman deﬁnes t em to be all things,
w ether brute animals or inanimate objects,
by a stroke from which the life of a man is
unduly taken away, (quorum impetu vita
hominis indebite tollitur) ; as by the kick

Bacon’: Works, of a horse, the goring of an ox, the falling
of a beam, the motion of a carriage.

In

DENUNCIATION, Denounciation. an old case, the fore-wheel of a wagon was
from Lat. denunciatio.] In Scotch practice. said to “move to the death of a man.” Say.
he set by which a person is declared to 249. But movere ad mortem may also be
be a rebel, who has disobeyed the charge translated “to tend or lead to death,” “to
given on letters of horning. Bell‘: Diet. occasion, or contribute to produce death ;”
DENUNTIARE, Denuneiare. Lat. In a sense to which Spelman also alludes.
the civil law. To give notice or warning, Accordingly the rule always was that where
to summon. Inst. 4. 6. 15. Oah/in’s Lez. death was occasioned by a fall from an
object at rest, the latter was forfeited as a
Jurid.
In old English law. To give notice; to deodand. Britt. cc. 1, 7. Flcta, lib. 1,0.

DEP
25, § 9.
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portance, however, seems to have been COURT, in old English practice, was when

from an early period, attached to the cir
cumstance of the object being in motion,
which led to some distinctions in the later
law on this subject.
DEPART.
L. Lat. departire, decedera]
In pleading.
o forsake or abandon the
ground assumed in a former pleading, and
assume a new one. See Departure.
In old English law. To divide or sepa
rate; to part; (L. Fr. departir). Cowell.
Sec Departir.

In maritime law.

To leave a port; to

the tenant in a real action, after once ap
pearing and being present in court, failed
to appear upon demand. For being, in con
templation of law, actually in court at the
time when he was demanded, he was con

sidered as having actually departed in de

gpitc or contempt of the court-.’*

Roscoe’:

Pal Act. 283, 284.

DEPASTURE. In old English law.
To pasture. “ If a man depastures unpro
ﬁtable cattle in his ground.” Bunb. 1,
case 1.

DEPENDENCE. In Scotch practice.
be out of :1 port. To depart imports more
than to sail, or set sail. A warranty in a Pendency.
_
policy, that a vessel shall depart on or be
DEPENDENT COVENANTS, are
fore a particular day, is a warranty not only ‘ those in which the performance of one de
that she shall sail, but that she shall be out pends on the performance of the other.
of the port on or before that day. 3 M. J:
DEPENDING. In practice. Pending
S. 461. 3 Kent’s Com. 307, note. Cowen, or undetermined; in progress.
See 5
J. 3 Hill’s R. 118, 126. “ To depart” Co. 47.
does not mean merely to break ground,' DEPESAS. Span. In Spanish-Ameri
but fairly to set forward upon the voyage. ‘ can law. Spaces of ground in towns re
6 Taunt. 241.
served for commons or public pasturage.
DEPARTABLE.
L. Fr.
Divisible. 12 Peters’ R. 433, note.
White’s .Nﬂa
Britt. c. 72. Yearb. T. 2 Edw. III. 5.
Recap. b. 2, tit. 1, c. 6.
DEPARTIR, Departier. L. Fr. To
DEPONE. Sc. [from Lat. deponere, q.
divide. Par coo que ricn remeynt 21 departir , v.] In Scotch practice. To depose; to
entre les autres parceners ; because nothing make oath in writing.
remains to divide between the other parce
DEPONENT. [Lat. deponens, from de
ners. Britt. c. 72. Departi, depart;/,' di ponere, q. v.] In practice. One who de
vided. Id. ibid. La departie; the sepa poses, (that is, testifies or makes oath in
ration. Kelham.
writing) to the truth of certain facts; one
DEPARTISON. L. Fr. Division; who gives, under oath, testimony which is
partition. Yearb. P. 8 Edw. III. 17.
reduced to writing; one who makes oath
DEPARTURE. [L. Lat. departura, de- , to a written statement. The party making
cessus.] In pleading. The abandonment an aﬁidavit is generally so called. See
of the ground of a former pleading, and the Depose, Deposition.
adoption of another.* 2 Sound. 84 a,‘ DEPONER. Sc. In old Scotch prac
note
' tice. A deponent. 3 How. St. Trials,

A eparture takes place when, in any 695.
pleading, the party deserts the ground that
DEPONERE. Lat. [from de, off or
he
took
in
his
last
antecedent
pleading,
and
\
down, and ponrre, to put, place or lay.] In
resorts to another. Staph. Pl. 410. Or, l
the civil law. To put down; to lay down.
Non aliter litium primordium accipere, nisi
prius ante sedem judicialem saorostznctcz de
ponantur scripturaz, et ha: permaneant, &¢_;
shall not enter on the trial of causes, un
viously can never take place till the replica less the holyScriptures be first laid down
tion. Steph. Pl. '410. The rule against before the judgment-seat, and these shall
departure is a primary one in pleading, and remain, &c. God. 31. 14. See Id. 2. 59.
is ably illustrated by Mr. Stephen. Each 2, r.
subsequent pleading must pursue or sup
To deposit; to entrust a thing to another
port the former one; i. e. the replication to keep. Dig. 16. 3. 1. 14. See Depo
must support the declaration, and the re situm.
joinder the plea, without departing out of
To testify; to state on oath; to depose.
-it. 3 Bl. Com. 310.
1Visi prius, tactis sacrosanctis scﬁpturis, de
in other words, when the second pleading
contains matter not pursuant to the former,
and which does not support and fortify it.
Go. Litt. 304 2. Hence, a departure ob

DEP

(477)

DEP

civium Romanorum tollitur,) being treated

ponant quod, &c.; unless they shall ﬁrst
depose, after having touched the holy Scrip
tures, that, &c. God. 2. 59. 1. 1. Ut de
ponant gum noverint. Cod. 4. 20. 16. See
Depositio. This word does not occur, in
this sense, in classic writers, nor in the
Digests.
DEPONERE. L. Lat. [from de, down,
and ponere, to put or lay.] In old English
law. To put down; to put away; to pull

as though he were dead. Inst. 1. 12. 1. It
was banishment for life, attended with the
loss of civil rights and the forfeiture of
property. Relegatio was banishment for
years, without the loss of civil rights.
C'ooper’e Notes in loco. Dig. 48. 22. Cal
vin, Lear. Jurid. Bracton uses the term
deportatio as synonymous with exile, abju
ration of the realm and outlawry. Bract.

down; to remove.

fol. 136 b.

Omnes kidelli de ce

tero deponantur penltus per Tamisiam et I DEPORTATION. Fr. and Eng. Ban
Medweiam; all kidels shall be henceforth‘I ishment to a foreign country, attended
wholly removed throughout the Thames with conﬁscation of property and depriva
and the Medway. Mag. Cart. 9 Hen. III. ‘ tion of civil rights. A punishment de
c. 23.

In old practice.

rived from the deportatio (q. v.) of the
_
To put or lay down; Roman law; and still in use in France.

Encyclop. Amer.
to depose. See Depoac.
To state under oath. Bract. fol. 293.
DEPOSE. [L. Lat. deponere, q. v.] In
Applied by Bracton to the delivery of the practice. To state or testify under oath,
verdict of a jury. Qui veritatem rei depo-‘ in writing; to make a statement or give
nant ea: integro; who shall depose the testimony under oath, which is reduced to
truth of the matter anew.
Id. ibid. writing; to
The word occurs very frequently in this ‘reduced to

sense in the canon law. Durand. Spec.1
Juris, lib. 1, tit. De teste.
To make oath; to swear. In the case
of Knight 11. Rushwood, the defendant as
sumed to the plaintiff that if he and two
witnesses would deponere before the Mayor ‘
of Lincoln, that a certain obligation was‘

read as an obligation of 200l. he would pay
it. VVhereupon the plaintiff, with two
others, came before the Mayor of Lincoln,
and there deposed upon a book accordingly,
and hereupon brought the action. It was
objected on argument, that deponere was a

make a statement which is

writing and sworn to; to
put down in writing what is afterwards
sworn to.* A word constantly used in

aﬁidavits, as “A. B. of-—, being duly sworn,

deposes and says that,” &c. See Depo
sition.
In old practice. To state under oath,

without reference to writing; to testify or
make oath to the truth of a thing. “De
poscd upon a book.” Cro. Eliz. 470. See

Dcponere.
’*,,,* This word is undoubtedly derived
from the Roman law of the Christian
period, the Latin deponere, from which it
word uncertain, for deponcre was, to lay is obviously formed, frequently occurring
down; but it was held certain enough, for (with its derivatives) in the Code of Jus
to depose or lay down are, in truth, sy tinian, but not in any previous collection,
nonyma et tantamount. Cro. Eliz. 469, in the sense of testifying or making oath.
t See Deponere. There seems also to have
470. See 1 Stra. 557, 56], arg.
DEPOPULATIO AGRORUM. In old been a connection between the meaning of
English law. The crime of destroying, the word deponere, as used at this period,
ravaging or laying waste a country. 2 and the Christian mode of swearing upon
Hale’s P. U. 333. 4 Bl. Com. 373.
the Scriptures, which tends to throw some
DEPOPULATION. In old English light upon its essential meaning. See in
law. A species of waste by which the I fra. From this source the word deponcrc
opulation of the kingdom was diminished. was introduced into the canon law, in
iilepopulation of houses was a public of which it was constantly applied, with its
derivatives, to the statements of witnesses
fence. I2 00. 30, 31.
DEPORTATIO. Lat. [from departure, in judicial proceedings. Durand. Specu
to carry away.] In the civil law. A kind lum Juris, lib. 1, tit. De teste. From the
of banishment, where a condemned person latter source, again, it has probably derived
was sent or carried away to some foreign its present peculiar a plication to written
country, usually to an island, (in insulam testimony, it having ways been the prac
deportatur, and thus taken out of the tice, in the ecclesiastical courts, to reduce
number 0 Roman citizens, (ex numero the proofs to writing. 3 Bl. Com. 100.
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The pro er meaningl of deponere itself (to open court, as on a trial before a jury,
put or ay down,) as been supposed to where no professed record is taken of his
imply the sense of putting down in writing; evidence, a witness is said to testify ; out
but there are very early instances of its of court, as before a jnd e, commissioner
use in English practice, without any refer or examiner, he is proper y said to depose.
ence to written statement. Thus, it is said
DEPOSIT. [Fr. depot ; Span. deposita]
in Bracton, of a jury, veritatem rel depo A species of bailment, derived from the
nant ear integro, (they shall depose the civil law, and called also, after that law,
truth of the matter anew,) clearly import depositum.‘ Lord Holt, who is followed
ing an oral statement, viz. the delivery of by Sir Vililliam Jones, and Chancellor
a verdict-, under oath. Bract. fol. 293. Kent have adopted the latter term in their

The word appears to have been used in
the same sense in Knight v. Rushwood,
Cro. Eliz. 469. Besides, if “ to put down
in writing” be the radical sense of depose,

deﬁnitions. 2 Ld. Rag/m. 909. Jones
on Bailm. 36, et seq. 2 Kent’: Com. 558,
560. Mr. Justice Story has made use of
.the English worddeposit. Story/on Bailm.
it seems ditﬁcnlt to see the propriety of its , § 4, 41, et seq. See Depositum.
application to a. witness, who, in aﬂidavits, 1 DEPOSIT OF TITLE DEEDS. See
is every day repeatedly called a deponent, Equitable mortgage.
and said to depose, though he commonly \ DEPOSITARY. In the law of bail
does not put down a line, and writes no- ‘ ment. The person with whom a. thing is
thing but his signature. Deposing, in deposited by another, (is apad quem res
this sense, is rather the act of the oﬂicer 1 dep0m'tur,) to be kept for the depositor or
who takes the testimony, than of the wit~ 1 bailor, and returned upon demand, without

ness who gives it. In Knight v. Rushwood, a recompense; one who receives the goods
the court held that “ to depose and lay
down are in truth synonyma;” but what
the party swearing may be considered to
lay down is not clear, unless perhaps there
be
word
some
to laying
reference
the in
hand
the original
upon the
usegospels,
of the

of another to keep without compensation/*
2 Kent’s Com. 560, et seq. Bract. fol. 99 b.
Inst. 3. 15. 3.

undoubtedly become ﬁxed in the sense of I

to written testimony, at least in legal pro

, DEPOSITATION. In Scotch law. De
‘ posit or depositum; the species of baihnent
so called. Bell’-r Diet.
DEPOSITI. Lat. Of deposit. The
that being anciently, as at present, the
usual form of making oath, as contrasted title of Cod. 4. 34. See Dig. 16. 3.
DEPOSITIO. Lat. from deponert,
with the rarer form of swearing by the
e testimony of
uplifted hand, (ercctis sursum manibus). q. v.] In tl1c civil law.
Bract. fol. 143 b. See Hand, Oath, Cor-; a witness. Cod. 4. 20. 15, 17, 20. Id. 4.
poral oath, Upli/‘ted hand. That the es 21. 15.
sential meaning of the word is in some
DEPOSITIO. L. Lat. from deponere,
way connected with the use of the Scri - q. v.] In old practice. A eposition; the
tures in the solemnity of making oatli, written testimony of a witness. Reg.
seems indicated by the passages from the " Brev. Appendix, 53. Bohun’s Currus
Code referred to under Deponere, supra. Cane. 266.
The rule established by Justinian required
DEPOSITION.
. Lat. depositio,
that the Scriptures should be laid down‘ q. v.] In practice.
re testimony of a
(deponantur) before the judgment-seat, witness, put or taken down in writing, un
before the hearing of a cause could be der oath or aﬁirmation, before a commis
commenced, and kept there until its finali sioner, examiner or other judicial officer,
termination. God. 3. 1. 14. The formal-' in answer to interrogatories and cross in
ity of laying hands upon, or touching the iterrogatories, and usually subscribed by
Scriptures, by the witness sworn, will be the witness. 3 Bl. Com. 449. 2 Tidd‘s
Pr. 810, 811. “The ordinary and usual
found under other heads.
In modern practice, however, depose has , meaning of the word deposition is conﬁned
stating under oath what is reduced in full ceedings.” Story J. 1 Gallison’s R. 497,
to writing. Hence a party is now never 501. A deposition is properly distin
properly said to depose, unless his statement guished from an afiidavit, (q. v.) which is
is at the same time put down in writing, always an ex parte statement drawn up in
either by himself, or the oﬂicer before writing without any fonnal interrogation,
whom he is sworn and examined. In and signed and sworn to by the party
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making it; although in aﬂidavits the party pose.

DER
Now applied to persons only, but

is constantly called a deponent, and said to anciently to places. See Depulare, Deputy.
depose. See Depose, Deponent.
DEPUTY. [Fr. deputé ; L. Lat. depu
In a more general sense. The act of tatus.] A person appointed, designated or

giving testimony under oath ; the testimony deputed to act for another.It One who
itself so given; a matter relatedu on oath. exercises an oﬁicc, &c., in anothcr‘s right,
1 Sim. 564, arg. This seems to ave been having no interest therein, but doing all
the original sense of the word, though no things in his principafs name, and for
longer in use, at least in American prac whose misconduct the principal is answer
tice. Story, J. 1 Gallison’s R. ub. sup.
able. Termes de la Leg. Tomlins.
DEPOSITO. Span. [from Lat. deposi
Deputy was anciently used in the sense
tum, q. v.] In Spanish law. Deposit; of assignee. Thus, an administrator was
the species of bailment so called. White’s called the ordinary’s deputy. See Admin
New Reeop. b. 2, tit. 10, c. 1. Sckmidt’s istrator. So, the assignees of an estate were
Civ. Law, 193.

sometimes termed deputies.

DEPOSITUM. Lat. Efrem deponere,
to deposit] In the civi and common
law. A naked bailment of goods, to be
kept for the bailor without reward, and to
be returned when he shall require it.
Story on Bailm. § 4, 41. 2 Kent’: Com.

said in the old books to include deputy, as
being the more comprehensive term. Thus
a man who had ower to make assigns
might always ma£e deputies. Termes do
la Leg. The distinction was at the same
time taken, that assignee signiﬁed a person
who had an estate or interest in the office
itself, and acted in his own name and right,
whereas a deputy always acted in the name
and right of another. Id. Perkins, e. 1,
§ 100. Cowell. The distinction made in
Scotch law, is that the principal is liable for
the acts of his deputy, but the grantor is
not liable for his assignee. Bell’; Diet.
DERAIGN, Deregn, Dereine. [L. Lat.

558, 559.

Jones on Bailm. 36.

Inst. 3.

15. 3. B1-act. fol. 100 b. Dig. 16. 3.
God. 4. 34. Fleta, lib. 2, c. 56,§ 7. Other
wise termed deposit, (q. v.) the bailor be
ing in this case termed the depositor, and
the bailee, the depositary. Bell’s Diet.

DEPOT.

Fr. A deposit; an act by

Assignee is

which a person receives the property of
another, binding himself to preserve it and
to return it in kind. Civil Code of Louis. derationare, dirationare, disrationare ,' L.

Fr. dereiner, derener, disreigner, desrener,

art. 2897.

DEPRIVATION. In English ecclesi . coutr. forderarlmer or deraisoner. Spelmma]
astical law. The taking away from a, In old English law. To prove. To “ deraign
clergyman his beneﬁce or other spiritual the warranty paramount.” Stat. 31 Hen.
promotion or dignity, either by sentence VIII. c. 1. Cowell. See Glanv. lib. 2, c. 3.
declaratory in the proper court, for ﬁt and ,Id. c. 6, 20. 1 Reeves’ Hist. 123. Spel
suﬁicient causes, or in pursuance of divers man, voc. Dira-tionare.
To disprove or refute the assertion of an
penal statutes which declare the beneﬁce
void for some nonfeasance or neglect, or adverse party. Spelman makes this to be
some malfeasance or crime. 3 Steph. Com. the proper meaning, relying in particular

87, S8. Burris Ecel. Law, tit. Dqrrivation.
DEPUES. L. Fr. Beaten or troddcn
down. Yearb. T. 11 Hen. VI. 12.
DEPUIS. L. Fr. Since. L. Fr. Diet.
DEPUTARE. L. Lat. In old English
law. To appoint, fix, or designate. Si
locus fuerit qui deputatus sit ad aliquem.
usum ; if it be a place which is desi

See more under Disrationare.

To deny or refuse.
battel.” D]/er,137.
Stat. 328.

“ He cannot deraign
See Barringt. Obs.

And see Deresner.

To put out of place or order; to displace
nated or disarrange; to turn one out of his order;
d. fol.‘ to degrade. Some of the old books give

for any use. Braet. fol. 210 b.
170 b, 363. In eampum ad duellumfacierv
dum deputatum; to the ﬁeld ap ointed for
making the duel. Id. fol. 141
DEPUTATUS. L. Lat. In old Eng
lish law. A deputy. Brownl. part 2,
331.

upon the etymology of disrationare, (from
dis, contrary, and ratiocinari, to reason.)

the word this sense, deriving it either from
the Fr. clisarrager, to confound, or derager,
deer-anger, to derange or displace. Termes
de la Leg. Cowell. U0. Litt. 136. Per
kins, ch. 1, s. 3, G. This derivation, how
ever, is not approved by Spelman.

DERATIONARE. L. Lat. To deraign.
DEPUTE. [L Lat. deputare, q. v.] To
appoint or designate for a particular pur See Deraign, Diratiomzre.
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DERB’. An abbreviation of Derbia, raigner, Dereiner, Derainer. L. Fr. To
Derbyshire. 1 Inst. Cler. 28.
prove ; to clear one’s self; to deraign. Kel
DERCIIIEF, Derechiqf, Deriehefs. L. ham.
Fr. Moreover; again; repetition. Kelham.
DERESNER. Norm. To deny; to re

DERECHO. Span. [from L. Lat. deric- fuse.

Barrinyt. Obs. Stat. 328, note [a].

tum, q. v.] In Spanish law. Law or right. See Deraign.
Whitds lVew Recap. b. 4, tit. 4. Derecho
DERITTUM, Derictum, Di-rectum, Drie
comun ; common law. The civil law is so tum. L. Lat. [Fr. droit, droict.] Right.
called. Id. b. 2, tit. 13, c. 1, § 5.
Spelman. See Droit, Directum, Right.
A right Derechos; rights. Id. b. 2,
Derivative potcstas non potcst use ma
tit. 2, c. 11, § 5.
jor pl‘iI1liliVl1. A derivative power cannot
DERELICT. [Lat. derelietus, derelic-lbe greater than the primitive or original.

tum.]

Left, forsaken; as land left dry byI '03/’s Max. 4, max. 9.

A dt!'iVttl

0Wtl’

the retiring of the sea. 1 Crabb’s Real ' cannot be greater than that from whic it is
Prop. 109. D}/er, 326 b.
derived. Finch’s Law, b. 1, ch. 3, p. 11.
Abandoned, cast or thrown away; as , DERIVATIVE (or SECONDARY)
goods wilfully cast away by the owner on 1 CONVEYANCES. Conveyances which
land, or thrown overboard at sea. Inst. 2. presuppose some other conveyance prece
1. 46. Bract. fol. 8. 2 Reeves’ Hist. 9. fdent, and only serve to enlarge, conﬁrm,
2 Bl. Com. 9. Pro derelicto habetur quod alter, restrain, restore, or transfer the in
dominus ea mente abjeeeril, ut id in n-umero terest granted by such original conveyance.
rerum suarum ease nolit ; ideoque statim 3 Bl. Com. 324. They are releases, con
dominus ejus essedesinit. That is regarded ﬁrmations, surrrenders, assignments, and
as, or held for derelict, which the owner defcasances. Id.
has cast away with the intention of never, DEROBARE. L. Lat. from Fr. des
again considering as his property; and ' robber, dis-rober.] In old uropean law.
therefore he immediately ceases to be its To steal; to pilfer. Spelman.
owner. Inst. ub. sup. Goods are “dere- ' DEROGARE. Lat. from de, from,
lie! which have been voluntarily abandoned I and rogare, to pass a law. In the civil and
and given up as worthless, the mind of the old English law. To-derogate or diminish;
owner being alive to the circumstances at \ to take from or impair the authority, validi

the time.” Tindal, C. J. 1 C. B. 112.1ty or effect of alaw or contract; to repeal
Broom’s Max. [261.] See Derelictum.
; some clause of an old law by a new one.
Deserted or abandoned; as a vessel vol— ‘ Derogatur legi cum pars detrakitur ; a law

untarily deserted at sea.

2 1{ent‘s Com. is derogated from, when apart of it is taken

457. 3 Id. 245. Property is derelict, in 1 away. Dig. 50. 16. 102. Hoe multum
the maritime sense of the word, when it is 5 derogat chartae et ipsius ﬁdei ; this dero
abandoned without hope of recovery, or ‘ gates or takes greatly from the charter and

without an intention of returning.

1 Gal- Z the credit to be given it.

lisonls R. 133. 1 1l[ason’s R. 373, 374.
1 Sumner’s R. 207, 336, 400. Ware’s R.
43. 2 Kent’s Com. 357, note. 3 Id. 246,
note.

Bract. fol. 398.

‘ Quad multum eartaz deroget et ejus ﬁdei.
yFleta, lib. 6, c. 34, § 1. See Rogare,
‘ Abrogare.
. DEROGATION. [Lat. derogatio, from

DERELICTION. [Lat.derelictio.] The'derogare, q. v.] Diminution or partial ab
gaining of land from the water, in conse- I rogation; the taking from or impairing the
quence of the sea shrinking back below the authority or effect of a law or contract.
usual water mark; the opposite of alluvion,
(q.v.) 2 Roll. Abr. 170. Dyer, 326 b.

DES. L. Fr. From. Kelham.
DESACCORDAUNT. L. Fr. Different;

2 Bl. 00m. 262. 1 Steph. Com. 419.
varying from. Kelham.
The abandonment of property. 2 Bl. ' DESADUNQUES. L. Fr. From that
Com. 9.
‘ time. Kelham.
DERELICTUM. Lat. [from derelr'nDESAVOWER. L. Fr. To disclaim
quere, to leave or abandon.] Derelict; wil- or disavow. Kelham.
fully abandoned or thrown away. Inst. 2.
DESBLEMY. L. Fr. Unblemishcd.
1. 46. Braet. fol. 8. That which is with- Britt. c. 68.
out an owner, or which is not in the posDESCEITZ, Dcsceninct, Desoynt, Des session of any one. Calv. L01‘.
eeyntz. L. Fr. Ungirded. Kelharn.
DERENER, Dereigner, Dereyner, DeDESCEND. [Lat descendere ; L.Fr. de

DES
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scender-.] To pass immediately from one
person to another by the operation of law,
as to an heir on the death of his ancestor.‘
When an estate is said to have descended
from A. to B. the natural and obvious
meaning of the word is that it is an im
mediate descent from A. to B. Story, J. 3
Peters’ R. 58, 91.

Strictly and literally, to pass from the
ancestor to the heir in the descending line;
to pass downwards. It is constantly ap
plied, however, to transmission in the
ascending line. See Descent.
DESCENDANT.
[Lat. descendens]
One who descends or is descended from
another; a relative in the descending line;
the opposite of ascendant, (q. v.)
Descendants is a good term of descrip

tion in a will, and includes all who proceed
from the body of the person named; as
grandchildren, and great grandchildren.

Ambl. 397. 2 Vern. 108, note 3. 2 Hit
liard’s Real Prop. 542.
DESCENDER. L. Fr. To descend.
Sometimes used as a substantive. See
Formedon in the descender.
DESCENT, Discent. [Lat. descensus ;
Fr. discent.] The title by which a man, on
the death of his ancestor, acquires his es
tate by right of representation, as is heir
at law. 2 Bl. Com. 201. C0. Lit . 13 b.
3 Uru. Dig. 362. 4 Ix'ent’s Com. 374.
—Succession by law t'o an estate in lands.
Halli/‘ax, Anal. b. 2, c. 9, num. 2, 4.—
Hereditary transmission or succession.
Hale's Hist. Com. Law, 291, ch. xi.—Dis
cent is when land, &c., after the death of
the ancestor, is cast by course of law upon
the heir. C0. Litt. 237 b. 2 Crabb’s Real
Prop. 1012, § 2390. The passage or
transmission of an estate from the ancestor
to the heir, usually in the descending line.* '
—-—The title to inherit land by reason of
consanguinity, as well where the heir shall
be an ancestor or collateral relation, as
where he shall be a child or other issue. 1
Steph. Com. 357, note. This last is the new
deﬁnition ado ted by the English statute
3 dz 4 “till. V. c. 106. See Ancestor,
Heir, Inheritance.
"',,f Descent, as applied to the trans
mission of estates, is a term wholly derived
from the feudal law, in which, after feuds

or ﬁefs became hereditary, it was an estab
lished maxim that they should always be
transmitted downwards from father to son,

and so lineally, while heirs continued, and

never in the opposite direction.
Von. I.

Feud.
31
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Lib. 2, tit. 50. Id. 4, tit. 84. Esprit des
Lois, liv. 31, c. 33. Ersk. Inst. b. 3, tit.
8. 2 Bl. Corn. 211. Hence, doubtless,
the adoption of the word descent in its full,
proper, and peculiar sense of passage down

wards, as expressive of this doctrine, in
reference to the Roman term succession,
llsuccess1'o,) which had no such exclusive
meaning. Esprit des Lois, ub. sup. See
Succession. The feudal law of descent was
obviously founded on principles peculiar to
the system, but it had also a quality which
seems to have aided its reception and es
tablishmcnt, especially in England, namely,
its seeming conformity to the order of na
ture. Hence the observation of Glanville,
that an inheritance naturally descends, ne
ver naturally ascends; (luereditas naturali
ter descendit, nunquam naturalitcr ascendit).
Glanv. lib. 7, c. 1. Hence, also, the em
ployment by Bracton of the very expressive
ﬁgure of a heavy body falling downwards,
to illustrate the old English doctrine of de
scent, as denoting the natural course of
succession.

Dcsccndit itaque jus, quasi

ponderosum quid cadens deorsum, recta
linea eel transversalz',et nunquamre-ascendit
ad rid qua descendit; the ri ht therefore
descends like some heavy ody falling
downwards, in the right or transverse line,
and never re-ascends the same way it dc
scends. Braet. fol. 62 b. See Fleta, lib.
6, c. 1, § 4. The feudal doctrine of de
scent was, however, adopted in England
with a material qualiﬁcation conﬁning it to
lineal succession. Collatcrally, the in
heritance was allowed to ascend. A latere
tamen ascendit. Bract. ub. sup.
The ancient rule, thus modiﬁcd—that
inheritances shall lincally descend, but
shall never lineally asccnd——continued to
be a leading canon of descent in English

law almost down to the present time.

It

was abolished by statute 3 & 4 VVill. IV.
c. 106, which declares that “ every lineal
ancestor shall be capable of being heir to
any of his issue.” 1 Steph. Corn. 378.
In American law, the ascent of estates has
long been authorized. 4 Kent’s Corn. 392,
393, et seq. But, notwithstanding this ma
terial departure from the primitive or feu
dal law on this subject, the characteristic
language of that law has been in a marked
degree retained; the primitive terms de
scent and descend being constantly used
even to denote transmission in an upward
direction. Thus, an inheritance is said to
“ descend to an ancestor,” as “to a fa
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DESERT. [Lat. deaerere.] To leave
ther.” 1 Steph. Corn. 376. 2 Hilliard’s
Real Prop. c. 7 7. The langu e of the or quit with an intention not to return; to
ancient law of England, even in%ract0n’s forsake utterly; to abandon.
DESERTION. Abandonment; the act
time, was much more precise and discri
minative; a right or estate being said to of leaving or forsaking a service, duty or
ascend or descend according as it passed person. The act of forsaking, deserting
upwards or downwards in the lines of con or abandoning a person with whom one is
sanguinity. ]Vunguam re-ascendit. Bracl. legally bound to live, or for whom one is
fol. 62 b. A latere aseendit. Id. ibid. legally bound to provide; as a wife or
So, in the Scotch law, it is said “the suc

husband.

See

Malicious abandonment,

cession mounts upward to the father.” Malicious desertion.
Erslc. Inst. b. 3, tit. 8, § 9. But notwith
DESERVIRE. L. Lat. To serve; as
standing the example of very high Ameri a feudal tenant did his lord. 2 Bl. Com.
can authority, (4 Kent’s Com. 393, 397,) 284.
the terms ascent and ascend have never
DESES. L. Fr. Decease. Kelham.
taken ﬁrm root even in American law;
DESGARNYS. L. Fr. Unwarned.
nor is the derivative ascendant employed Britt. c. 4.
with the frequency which its peculiar pro
Unfurnished; un rovided. Id. c. 123.
priety would seem to suggest. See As
DESIIONRA. ‘pan. In Spanish law.
qendant.
Dishonor; injury; slander. Las Partidas,
Descent was denoted, in the Roman law, part 7, tit. 9, 1. 1, 6.
by the term auccessio, which is also used by
DESICUT. L. Lat. \Vhereas, (in the
Bracton, and from which has been derived sense of opposition). Dicit quod habet in
the succession of the Scotch and French tali villd medietatem unius carucata terrcc ;
jurisprudence. See S'uccessio, Succession. desicut non fuit dotata n-iside tertia parts ,'
DESCIIALENGES. L. Fr. Unchal says that she has in such a town a moiety
len ed. Britt. c. 87.
of one carve of land, whereas she was not
ESCHEIEZ. L. Fr. Fallen down; endowed but of a third part. Bract. fol.
gone to ruin; gone to decay. Kelham.
314 b, 227 b.
DESCIIUER, Descheur. L. Fr. To
Inasmuch as. Bract. fol. 335 b, 379,
fall out, to happen; to fall down. L. Fr. 390, 403, 436.
Diet. Descheu de sa plaint; falls from
DESIGN. In the law of evidence.
his plaint; that is, fails in it, or loses the Purpose or intention, combined with plan,
beneﬁt of it. Kelham.
or implying a plan in the mind. Burr.
DESCLOR,Desclar. L. Fr. Disclosed; Circ. Evid. 331.
set forth. Kelham.
DESIGNARE. Lat. To mark orpoint
DESCLOS. L. Fr. Not enclosed. out; to designate, to assign or appoint.
Ifelham.
Calv. Lear. Jur.
DESCOUNSEILE, Descounseille.
L.
DESIGNATIO. Lat. [from designers,
Fr. Discounselled; not ﬁlled up; unpro q. v.] Designation; speciﬁcation. Desig
vided. Britt. c. 92. Kelham. A term natio personw ; designation of the person.
applied to a church or beneﬁce.
2 Powell on Dev. 357, 358. 1 Ifilliards
DESCOULPE. L. Fr. Excused; ex Real Prop. 499. Applied to aword of
culpated. Ifelham.
purchase, as distinguished from a word of
DESCOVENABLE. L. Fr. Unﬁtting, limitation. 2 Sim. 802, 804.
unlawful; not juridical. Britt. c. 52.
Dcignatio unius persona: est extlusio
Kelham.
lllterills. The speciﬁcation of one person
DESCOVERT. L. Fr. Opened ; un is [or implies] the exclusion of another.
covered. Kelham.
00. Litt. 210. “ The law shall never seek
DESCRIPTIO PERSON/E. L. Lat. out a person, when the parties themselves
Description of the person. 3 Dag/’s R. 470. have appointed one.” Id. ibid. See EX
2 Ld. Rag/m. 1437. 2 Sim. 729. 1 Hil prcssio unins est exclnsio altcrina
liard’s Real Prop. 605. 2 Selden’s R. 168.
“DESIRE AND REQUEST," in a will,
DESCYNERS. L. Fr. Deciners; pled amount to a direction or command. Ambl.
ges in a decennary. Britt. c. 12.
5. 2 Sch. if,‘ Lqf. 189. 17 Vcsey, jun.
DESERE EN AVANT. L. Fr. From 225.
henceforth. Stat. of Tithes, 18 Edw. III.
“DESIRE,” in a will, held to raise a
2 Inst. 639.
trust or bequest by implication. 1 Atlc. 469.
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5 Veseg/, 501. Ambl. 520, note
But
DESPITOUSEMENT. L. Fr. De
see 20 Penn. St. R. 268,where it was held spitefully; contemptuously. Kelham.
DESPITUS. L. Lat. Contempt. See
that words in a will, expressive of desire,
recommendation and conﬁdence, are not Despite.
A contemptible, feeble or decrepid per
words of technical but of common par
lance, and are not, primzi facic, suﬁicient son. Fleta, lib. 4, c. 5, § 4.
to convert a devise or bequest into a trust.
DESPONSARE. L. Lat. In old Eng
DES KE, (QUE). L. Fr. From which lish law. To marry. Flvta, lib. 6, c. 39,§ 3.
time; since. Kelham. Des Ices a ore;
DESPOSORIO.
Span. In Spanish
law. Espousals; mutual promises of fu
from which time until now; so far. Id.
DESMAINTENANT. L. Fr. From ture marriage. White’s 'ew Recop. b. 1,
henceforth; from the present moment; tit. 6, c. 1, § 1.
DESPUNI, Despunies. L. Fr. Un
even now; forthwith. L. Fr. Diet. Kel
punished. Britt. c. 4.
ham.
DESMARIE, Desmarg/, Desmarietz. L.
DESRENABLE. L. Fr.
Unreasona
Fr. Unmarried. Ifelham. Marie ou des ble. Britt. c. 121.
DESTREINDRE, Destreyndre. L. Fr.
nzary ; married or unmarried. Yearb. M.
To distrain. Britt. c. 20, 26.
8 Edw. III. 47.
DESTRER, Destrier, Deztrier. L. Fr.
DESMEMORIADOS. Span. In Span
ish law. Persons deprived of memory. [L. Lat. dea:trarius.] In old records. A
White’s New Recap. b. l, tit. 2, c. 1, 4. war-horse. Spelman.
DESTRESSE. L. Fr. Distress; pro
DESORE, Deslwrs. L. Fr. From now;
from this time. K'elham. Desoreenavant, cess to compel an appearance. Britt. c. 26.
Compulsion. Kelham.
desorenavant, desorenaunt ; from this time
The district or bailiwick of a sheriff.
forward; from henceforth. Id.
Stat.
.
Westm. 1, c. 34. 1 Rep. in Ch. Appendix. Britt. c. 120. See District.
DESTRUCTION. [Lat. destructio; L.
DESORMES, Desoremes, Desormais.
L.Fr. From henceforth; hereafter. Stat. Fr. destruction. A term used in old Eng
Weatm. 1, cc. 3, 7, 11. Nut comon plee lish law, genera yin connection with waste,
ne soit desormcs tenus, &c.; no common and having, accordin to some, the same
plea shall hereafter be held, dzc. Artie. meaning. 1 Reeves’ ist. Eng. Law, 385.
sup. Chart. c. 4. Parnes gard de ceo dc 3 Bl. Com. 223. See Waste. Britton,
siormcs; take care of this in future. Ycarb. however, makes a distinction between waste
of woods and destruction of houses; (wast
M. 8 Edw. III. 29.
DESOUBS, Desoubes. L. Fr. Under. d‘ boys, destruccio’ de tene~m’tz). Bntt. c.
Desoubes le scale ; under the seal. Arttc. 66. Stat. Harlbr. c. 17.
DESTRUERE. Lat. In old English
sup. Chart. c. 1.
DESOUS, Desus, Desouz, Dessouz, De law. To destroy. Nullus liber homo
soz. L. Fr. Under, underneath; here capiatm-—aut aliquo modo destruatur;
no freeman shall be taken—or in any
aﬁer. Kelham. Britt. c. 55.
DESOUTH. L. Fr. Under; below. manner destroyed. .Ma_qna Charla, c. 29.
Desouth le petit seale; under the petty Lord Coke eonstrues destroyed to mean,
(or privy) seal. Artie. sup. Chart. c. 6. forejudged of life or limb, disherited or
Desouth nosmes; undernamed.
Stat. ut to torture or death. 2 Inst. 48.
Westm. 1, c. 39. Desouth serure; under very oppression against law by color of
any usurped authority is a kind of destruc
lock. Yearb. M. 5 Edw. III. 34.
DESPARAGER. L. Fr. To disparage. tion. Id. ibid.
DESTURBER. L. Fr. To disturb.
Britt. c. 67. See Disparager.
DESPEREE.
L. Fr.
Unforeseen. Desturbe ; disturbed. Britt. c. 32.
DESUETUDE. [from Lat. desuetudo,
Kelham.
DESPERATE.
t. dcsperatus, from from desuescere, to disuse. Disuse; ces
deeper-are,to despair. Hopeless; without sation or discontinuance 0 use.
DESUS, Desuz, Desuis, Desuys. L. Fr.
hope of recovery.
sed in inventories of
Comprises desus le
property, as a designation of debks or Under; below.
nosme de poison ; comprised under the
claims considered worthless.
DESPITE, Despyte, Despight. L. Fr. name of mast. Britt. c. 55. See Desous.
Upon; above. Kelham. L. Fr. Diet.
and Eng. Contempt Despitz ; contempts.

Kelham.

See Departure, (ﬁe.

Before.

Britt. c. 89.
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DESVESTER, Devester. L. Fr.
devest; to unelothe. L. Fr. Dicl.
Devest.
DET.

L.

Fr.

Debt;

an

DET

To the life for which they are created ear
Sec pires. As, if an estate be granted to a

woman during her widowhood, or to aman
action 'of until he be promoted to abeneﬁce; in these

debt. Dyer, 26 b, et passim. See Debt.
DETACHIARE. L. Lat. To seize or
take into custody another’s goods or per
son. This word is given by Cowell, but

withholding possession of anothcr's goods.

and similar cases, whenever the contingency
happens, when the widow marries, or when
the grantee obtains a beneﬁce, the respec
tive estates are absolutely determined and
gone.” 2 Bl. Com. 121. This illustrates
the distinction between determination and
expiration.
To cause to cease or terminate; to put
an end to, or bring to an cnd."' \Vhere a
tenant holds his estate at the will of his

3 Steph. Corn. 524.

lessor, the latter may determine his will and

seems a corruption of attaehiare, (q. v.)

DETAIN ER. [Lat. detentio ; L. Fr.
detenue.] Detainment or detention. The
keeping another out of possession of lands
or tenements. 3 Bl. Com. 179. The

In English practice.

A process which put him out whenever he pleases

2 Bl.
Com. 145. 2 Crabb's Real Prop. 407, et
seq. If a person determine his estate by
his own act, he shall not have emblements.
Co. I/itt. 55 b.
DETESTARI. Lat. In the civil law.
To summon or give notice to one in his
Detention or detainment, as distinguished absence, (absenti denuntiare). Dig. 50. 16.
from, or in connection with captio, (taking). 39. 2.
Braet. fol. 156 b. Injusta captioet injusta
DETESTATIO. Lat. In the civil law.
detentio. Fleta, lib. 1, c. 42, § 1. Deten A summoning made, or notice given in the
tor ; a detainor. Bract. ab. sup.
presence of witnesses, (dmuntiatio facla
In the civil law. That condition of fact cum testatione). Dig. 50. 16. 40.
under which one can exercise his power
DETINET. Lat. (He detains.) In
over a corporeal thing at his pleasure, to the pleading and practice. A term anciently
exclusion of all others. 1 Mackeld. Civ. used (as the English equivalent-still is,) in
Law, 236, § 229. It forms the substance declaring in certain actions of debt, as
of ossession in all its varieties. Id. ibid. against executors and administrators, &c.,
ETENUE. L. Fr. Detention. En and which has given name to the mode of
la prise et en la detenue; in the taking and declaring in such cases; the declaration
in the detention. Britt. c. 27. Hence the being said to be “in the detinet.” Reg.
name of the action of detinue, (q. v.2}
Orig. 140. 3 Bl. Com. 155. See Debet
DETERMINABLE. That whic may et detinet.
cease or determine upon the happening of
A term applied to the action of replevin
a certain contingency. 2 Bl. om. 121. where it is founded on the wrongful deten
See Determine.
tion of a thing. 2 Burr. Pr. 1. 3 IIiIZ's
DETERMINATION. [L. Lat. determi (N. Y.) R. 282. 4 Id. 603. 6 Id. 613.
1u1tio.] A ceasing, termination, or coming
DETINUE. L. Fr. and Eng. [L. Lat.
to an and (terminus).* Distinguished from detentio, or breve vel actio de detentione] In
expiration, as depending on contingency. practice. A species of personal action ea:
See Dete-rmine. “Tenant for life, or his delicto, which lies to recover the speciﬁc
representatives shall not be rejudiced by possession of a personal chattel wrongfully
any sudden determination of is estate, be detained from another, where the onginal
cause such a determination is contingent taking was lawful, as where the possession
lies against persons in custody. 1 Arch.
Pr. 80. Arch. N. Pract. 517.
DETENER. L. Fr. To detain. De
tenour ,' a detainer; one who detains.
Britt. e. 27.
DETENTIO. Lat. In old English law.

and uncertain.”

2 Bl. Com. 122.

Ap was acquired by de ivery, ﬁnding, &c.,) or

plied to estates at will. 2 Crabb’s Real
Prop. 407, et seq. _
DETERMINE.
. Lat. determinare,
from terminus, an en or limit] To cease,
terminate, or come to an end, on the hap
pening of a certain contingency.* “ There
are some estates for life which may deter

its value, and damages for its detention. 3
Bl. Com. 151. F. N. B. 138. C0. Litt.
286 b. 1 Tidd’s Pr. 5. Browne on A0
tions, 358. 3 Steph. Com. 461. This was

anciently a common remedy for the recov
ery of charters, deeds, and other title pa
pers; but is now in a great measure super

mine upon future contingencies, before seded in English practice by the action of
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trover. Co. Litt. 286 b. 3 Bl. Corn. 152. property of a deceased person by his ex
In some of the United States, it has been ecutor or administrator. 2 Bl. Corn. 508.
abolished, and its place sup lied by replevin. Sometimes
called deuastavit,L.qLat.
( . v.) (pl. of
DEVASTAVERUNT.

2 N. Y. Rev. St. [5535 456, § 15. 2
Kent's Com. 241, note.

dcvastanit, q. v.) They have wasted. A
DETRACTARE. L. Lat. In old Eng term applied, in old English law, to waste
lish law. To draw, or drag; to draw by executors and administrators, and to the
along; to draw or drag a convict to the process issued against them therefor. Cow
gallows or stake. Detractentur et suspen ell. See Devastavit.
dcntur ; they shall be drawn and hanged.
DEVASTAVIT.
. Lat. from devas
Fleta, lib. 1, c. 37, § 4. Detractari et tare, to waste.] He 1as wasted. Waste
gornburi; to be drawn and burned. Id. by an executor or administrator; a mis
2.
management of the estate and effects of the
DETRIE. L. Fr. Tries; tried. Britt. deceased, in squandering and misapplying
c. 90. Kelham.
the assets contrary to the trust reposed in
DETI‘, Dette, Det. L. Fr. Debt; a him.* Shep. Touch. 485. 2 Williams
debt. Artie. sup. Chart. c. 12. De detle. on Ezecutors, 1529. 2 Greenl. on Evid.
Britt. e. 28. Distreinc par dette dont it § 347 a.
n’est dettour ; distrained for a debt of which
In practice. A return made by a sheriff,
he is not a debtor, [which he does not (in addition to the return of nulla bona,) to
owe]. Stat. Westm. 1, c. 23. Art. sup. a writ of execution against an executor or
Chart. c. 3.
administrator, signifying that he has wasted
An action of debt. 1 And. 4.
the goods of the testator or intestate; upon
DETTEE. L. Fr. Acreditor. Dyer, which the plaintiff may have execution im
83.
mediately against the defendant personally,
DETTOUR. L. Fr. A debtor. Britt. by ﬁerifacias dc bonis propriis. 2 Tidd’8
c. 28.

See Dett.

Pr. 1018, 1025.

Shep. Touch. 486.

5

DEUE, Deve. L. Fr. Due. Rot. Co. 32. 8 Salk. 125.
Parl. 4 Hen. IV. cited 1 Rep. in Ch.
An entry or suggestion, on record, of
waste by an executor or administrator,
Appendix.
DEUNX,(pl. of DEUNCES). Lat. In made on the part of a plaintiff, as the foun
the Roman law. A division of the as, con dation of a new writ, or of an action of
taining eleven unciw or duodecimal parts; debt.‘ 2 Tidd’s Pr. 1113,1114. 5 Co. 32.
the proportion of eleven-twelfths. 2 Bl.
DEVENER, Devenir, Deveigner. L. Fr.
Com. 462, note. ' Tayl. Civ. Law, 492. To come; to become; to fall to. L. Fr.
See As.
Dict. Devenus; come. Britt. c. 21.
DEVADIARI. L. Lat. [from de, priv.
DEVENERUNT. L. Lat. (from deve
and vadiare, to pledge.] In old English nire, to come, to come to; or fal to.] In
law. To be discharged from giving gage old English practice. A writ directed to
(radium) or pledge. Bract. fol. 102.
is the eseheator, where any tenant of the
seems to be the proper meaning; devadia king, holding in rapite, died; and his son
tax in Domesday signifying, without sure and heir being within age, and in the king's
ties or pledges. Cowell. Although it is custody, died; commanding the escheator
also used in Bracton in the opposite sense,— that by the oaths of good and lawful men
to be bound by pledges, to have pledges he inquire what lands and tenements, by
the death of the tenant came to (damme
taken. Bract. fol. 217.
DEVALER. L. Fr. To go downwards; runt) the king. Termea de la Leg. Cow
to bring down. Kelham.
ell. Dyer, 359 b. Com. 616.
DEVENIO. L. Lat. [L. Fr. deveigna]
DEVANT, Devaunt, Devent. L. Fr.
Before. Devant le roy en son place ; before I become. Devenio vester homo ,' (Fr. jeo
the king in his place, (i. e. in his own court). deveigne voslre home,) I become your man.
Reg. Orig. 17 b, nota. Devaunt nos jus The ﬁrst words of the ancient form of doing
tices; before our justices.

Britt. c. 45.

homage.

Bract. fol. 80.

Fleta, lib. 3, c.

DEVANT SES IIEURES. L. Fr. Be 16, § 20. I/itt. sect. 85. Co. Litt. 64 b.
fore this time; heretofore. Yearb. M. 11 2 B . Com. 54.
I_Ien. VI. 28.
DEVENIT. L.'Lat. Comes or falls.
DEVASTATION. [Lat. devastatio, from Distinguished from descendit. Cro. Car.

devastare, to waste]

The waste of the 427, 430.
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DEV
DEVER, Deg/ver.

ought.

L. Fr.

L. Fr. Diet.

Kellzam.

DEVISA, Divisa.

To owe ;

~

DEVISABLE.
vised.

A devise.

law.

Id.

DEVESTIRE. L. Lat. [from de, priv.
and vestire, to cloth, from vestis, a gar
ment.
In feudal law. To take away an
investitnre; to deprive of possession of a
fee or feud. Feud. Lib. 1, tit. 7. Calvin
de Verb. Feud.
DEVIATION. In marine insurance.
A voluntary departure, without necessity,

L. Lat.

To devise.

2 Bl.

In old English

Devisavit; he devised.

See Devisavit vel non-.
Devisamentum ; devisatio ;

a

devise.

Rast. Entr. 486.

sion, title, or estate; the opposite of invest."’
Termes de la Ley. Cowell. See Devestire.
Sometimes written divest,‘ but devest has,
the support of the best authority. (70.1
Litt. 15 a, b. Hale’: Anal. sect. xxxii.
See Invest.
In modern law. To take or draw away. ,
“The whole estate was devested and drawn '
out of the feoﬂ'ees.” 4 Kent’s Com. 240.
“The‘feoﬁ'ment made by the feotfees de
vested all the estates.” Id. ibixt.

“The statute de

Capable of being de

1 Powell on Dev. 165.

Com. 373.
DEV ISARE.

To take away; to deprive of, as a posses

To strip or deprive.

L. Lat.

See Denise.

DEVERS, Dev’s. L. Fr. Against.
Devers la chiefe seigniour. Britt. c. 74.
Yearb. T. 3 Edw. III. 9, 23, et passim.
Towards. Devers le _/1:/n ,' towards the
end. Kelham.
DEVEST. [L. Fr. devester, desvester ,'
L. Lat. devestire, q. v.] In old English law.

vested the feoﬂ'ees of all the estate.”
239. See Vest.

DEV

DEVISAVIT VEL NON. L. Lat.
he devise

not?

will or not

VVill or not will?

in Ch. 303.)

In practice.

(Did

Was there, in fact, a

2 Rep.

An issue di

rected by a court of equity to a court of
law, to try the validity of a will, upon some
alleged objection of fact; such as fraud, or

incapacity on the part of the testator."‘

1

Powellon Dev. 626,628, and note. 1 Story/‘s

Eq. Jar. § 440. 1 W. Bl. 95. 1 Rep. in
Ch. 191. 2 Id. 303. 3 Jones’ Law R.
154.

DEYISE. L. Fr. In old English law.
A boundary ; a division line, or space sepa
rating lands. De devises et de boundes
entre veisins; of divisions and bounds be
tween neighbors. Britt. c. 42. Si devises
entre veisins soient arres ; if division lines
or spaces between neighbors be ploughed
up. Id. ibid.
A court. LL. Gut. Conq. 1. 5.
DEVISE. L. Fr. and Eng. [L. Lat. de

or any reasonable cause, from the regular visamentuzn, devisatio, devisa, or d-ivisa;

from Fr. deviscr ; Lat. dividers, to divide.]
Agift or disposition of lands or other real
property, by a last will and testament.‘
2 Bl. Com. 373. 4 Kt-nt’s Com. 501, and
312. _
note. 2 Hillier-d’s Real Prop. 474.
A deviation is the increasing or varying
A will of lands, or other real estate. 1
the risks insured against, without necessity Powell on Dev. 7-9. 2 Bl. Com. 373.
or reasonable cause. 1 Phillips on Ins. 4 Kent’s Com. 501.
480, (ed. 1840). A deviation is not merely
The Latin form of this word (divisa,)
going out of the direct or usual course of would seem to show that the original spel
the voyage, but it comprehends unusual ling was divise. See Divisa. The word
and unnecessary delay, or any other act of devisisset, however, occurs in Domesday.
the assured, or his agents, which, without Cowell, voc. Devisere. Devise (divisa,) is
necessity or just cause, increases or changes used by Glanville to signify a division or
and usual course of the speciﬁc voya
sured. Park on Ins. 294, ch. 1
Marshall on Ins. 183. Hughes on
139, (Am. ed. 1833). 3 Kent’s

the risks included in the policy.

e in
. 1
Ins.
Com.

Id. 48]. disposition of personal property.

Glaar.

Going out of the way or stopping for any lib. 12, c. 20. Spelman, voc. Divisa. But
other purpose than to save life or to relieve it is now exclusively employed to denote a
a vessel in distress, is a deviation. 2 Wash. disposition of real estate, as distin ished
0. U. R. 80. 2 Uramh’s R. 268. 1 Sum from a bequest of personal. 2 B . Com.
ner’s R. 400, 328. 3 I{e-nt’s Com. 312
373. 1 Steph. Com. 557. A devise is said
318. Abbott on Ship. (l’crkins’ ed.) [361], to be nota conveyance by the common law,

but by custom and statute.

441, notes.

3 Salk. 127.

DEVIER, Devyer. L. Fr. To die. De See United States Digest, Devise.
vie, devia, devy; dies. Litt. sect. 2, 4.
To DEVISE. [L. Fr. deviser; L. Lat.
Deviant ; (they) die.

Id. sect. 4.

devz'sare.]

To give or dispose of lands or
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ALAAOXH, Amdoxh. Gr. [from amaixmr,
hereditaments by will; to make a will of
lands.’* 1 Powell on Dev. c. 2. 2 Bl. to suceeed.] In the civi law. Succes
Corn. 373, el seq. In old law, to dispose SIOD. Hspi dmrlnxﬂs rt-‘av Kunﬁv-rwv; CODCBI'H
of chattels by will. Finch’s Law, b. 2, ing the succession of descendants. 1\"0v.
c. 15.

118, c. 1.

To frame or draw an instrument, as a
conveyance or assurance, by counsel. This
word is used in Roswelfs case, (5 Co. 19 b,)
as advise is in Higginbolt0m’s case, which
follows, (Id. ibid.) both being treated in
some degree as synonymous. Cro. Eliz.
297, 298, S. C. See D_;ier,B1 b. The
phrase, “shall be reasonably devised, ad

DIJETA. Lat. In the civil law. A
parlour; an apartment in a house. Cod.
4. 65. 3.

DIALOGUS DE SCACCARIO.
L.
Lat. Dialogue of, or about the Excl1equer.
An ancient treatise on the court of excha
quer, attributed by some to Gervase of
Tilbury, by others to Richard Fitz Nigel,
vised or required,” continues to be used in bishop of London in the reign of Richard I.
covenants in deeds for further assurances. It is quoted by Lord Coke under the name
DEVISEE. The person to whom lands of Ockham. Crabb’s Hist. Eng. Law, 71.
or other real property, are devised or given See Blackst. Law Tr. 94. Mr. Madox
by will. 1 Powell on Dev. c. 7.
thinks it was composed in the reign of
DEVISER. L. Fr. To devise.
Henry II.
Some make the proper meaning of this
AIAOHKH, Am0r'||m. Gr. [from diurionyl, to
word to be, to speak; others, to will. Co. dispose] In the civil law. A will or
I/itt. 111 a. Brande. It is, more correct testament. Dig. pro02m.§ 6. Dig. 26. 3.
ly, to divide, or distribute, from the Lat. Nov. 119, c. 9.
dividere. Houard’s Dict. cited 4 Kenfs
AIATAEIZ, Aurrafm.
Gr. Efrem diuréom,
to ordain.] In the civil aw. A con
Com. 501, note.
DEVISOR. A giver of lands or real ‘stitution, or ordinance. Nov. 66. The
estate by will; the maker of a will of lands; Novels (Novellae) of Justinian and his suc
a testator. 1 Powell on Dev. c. 5. 1 cessors are designated by this word through
Steph. Com. 544.
out.
DEVON’. An abbreviation ofDe1.1onia,
DIATIM. L. Lat. [from dies, day.]
Devonshire. 1 Instr. Uler. 28.
In old records. Daily, every day; from
DEVORCE,Dev0ra. L. Fr. Divorce; day to day. Spelman...
DIBENDRE. L. Fr. Friday. Kelham.
a, or the divorce. Britt. c. 51, 107.
DEVYER. L. Fr. To die. Dev;/a;
DICA. L. Lat. In old English law.
died. Yearb. T. 1 Edw. II. 11.
A tally for accounts, by number of cuts,
DEX. Norm. God. Kelkam.
(éaillees,) marks or notches. Cowell. Lib.
ub. Scacc. cited ibid. See Tallia, Tally.
DEXTANS. Lat. In the Roman law.
DICEL. L. Fr. Of this same. Kelham.
A division of the as, consisting of ten
unciw; ten-twelﬁhs, or ﬁve-sixths. 2 Bl.
DICERE. Lat. In old English law.
Com. 462, note
Tag/lor‘s Civ. Law, To say, to speak; to deliver or pronounce,
as a verdict. Dicere veritatem, (verum ;)
492.
DEY. L. Fr. Ought. Dey apper; to say or speak the truth. Bract. fol. 292.
El cum zriiii verediclum suum dixcrint;
ought to appear. Fct Assaver, § 30.
DEYNS AGE. L. Fr. Within age. and when the twenty-four shall have pro

nounced their verdict.

Dyer, 55, (Fr. ed.)
DEYVER, Deiver.

L. Fr.

Id. ibid.

See

To owe; Dictum.

DICT. L. Fr. A word. Kelharm
DICTIO. L. Lat. [from dicerc, q. v.]
In old English law. A word; an expres
sion. Si aliqua dictio duos continent intel
lectus ; if any word contain two meanings.
Bracl. fol. 34. Fleta, lib. 5, c. 41, § 4.
DICTUM, Spl. DICTA). L. Lat. [from
dicere, to say. A saying or remark; an
opinion expressed byajudge in deciding a
cause or question, either aside from the
See Spelman for a full point to be decided, and hence said to be

ought. Kelham. Deg/vent ; ought. Id.
DEZ, Deze. L. Fr. Ten. Kelham.
DEZINER. Dezymer. L. Fr. A de
ciner; one of a decennary. Chiqfe dezy
ner del hundred de F. Yearb. II. 6 Edw.
III. 27. Les deziners. P. 7 Edw. III. 15.
DI. ET FI. L. Lat. In old writs. An
abbreviation of dilecto el ﬁdeli ; (to his be
loved and faithful). Reg. Orig. 17, etpassim.
DIACONUS. Lat. Deacon; adeacon.
_ God. 1. 3. 6, 20.

explanation.

extra-judicial, or obiter, (by the way); or

DIE
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given without deliberation, as a hasty
opinion at nisi prius/" Lord Mansﬁeld, in
Saunderson '0. Rowles, observed upon an
opinion of Lord Holt, cited on the argument
of the cause, “that is an obiter saying only,
and not a resolution or determination of the
court, or a direct, solemn opinion of the
great judge from whom it dropped. This
dictum of Lord Chief Justice Holt’s is no
formed decisive resolution, no adjudication,
no professed deliberate determination.” 4
Barr. 2064, 2068. These extra-judicial
dicta are not usually considered as binding
upon courts. 2 Powell on Dev. (by Jar
man,) 200. 2 Kent‘; Com. 177, 335. In
some cases, however, they are treated with

day.

DIE
Hallifaz, Anal. b. 3, ch. 13, num.

40.

DIEM CLAUSIT EXTREMUM. L.
Lat. (He closed his last day; he died.)
In English practice. A writ founded on
the statute of Marlbridge, (c. 16,) ancient

ly issued out of chancery to the escheator
of the county, after the death of any of the
king’s tenants in capite, to inquire by a jury
of what lands he died seised, and of what

value, and who was the next heir to him,
and to take the lands into the king’s hand.
Reg. Orig. 291 b. F. N. B. 251,K. 2
Reeves’ Ilist. 327. 3 Id. 55.
A writ awarded out of the exchequer
after the death of a crown debtor. Termes
de la Ley. This writ is still in use in Eng
land, the sheriff beingcommanded by it to
inquire by a jury when and where the crown
debtor died, and what chattels, debts and

great consideration. Lord Ellenborough,
10 East, 189. See the observations of
Lord Brougham on nisi prius dicta. 2
.Bell’s Appeal Cases, 21, 22.' And see 16
lands he had at the time of his decease,
Howard's R. 275, 287.
An assertion or statement Gratis dic and to take and seize them into the crown’s
tum; a gratuitous or voluntary re resenta hands. 4 Staph. Com. 47, 48.
tion; one which a party is not ound to
DIEMANE. L. Fr. Sunday. Kel
make. 2 I1'ent’s Com. 486. Simple: dic ham.
tum ,' a mere assertion; an assertion with
DIES. Lat. In the civil law. Day;
out proof. Braet. fol. 320.
a day; the day. More Romano, dies 21
In old practice. The verdict of a jury. media nocte incipit, et sequentis noctis media
Literally,‘“a saying.” Originally entered parte ﬁnitur; ilaque quidquid in his viginti
on record thus-—Dicunt super sacramentum guatuor Izoris, -id est, duabus dhnidialis
suum; say upon their oath. Plac. 001'. noctibus et lace mediti, actum est,peri1zde
Just. Itin. in Com. Linc. Ann. 56 Hen. III. est, quasi quavis lzora lucis actum esset.
Rot. 29, in dors. Si juratores in dicto suo According to the Roman custom, a day
perseverent; if the jurors persist in their begins at midnight, and ends in the middle
verdict. Bract. fol. 201. Si velint emen of the following night; whatever, there
dare dictum suum ; if they wish to amend fore, is done in these twenty-four hours,
their verdict. Id. fol. 296. See Id. fol. that is, in two half-nights and the daylight
292. Fleta, lib. 5, c. 22,§ 10. Diet-um between, is the same as though it were
is one of the component arts of the word done at any hour of the daylight. Dig.
verdict, (veredictum, q. v.§
‘Z. 12. B.
DICTUM DE KEN LVVORTH. L.
Day ; the day or date of an instrument.
Lat. The edict or declaration of Keni1 In omnibus obligationibus, in quibus dies
worth. An edict or award between king non ponitur, prwsenti die debetur. In all ob
Henry III. and all the barons and others ligations in which a date is not put, the
who had been in arms against him; and debt or obligation commences on the pres
so called because it was made at Kenil ent day, that is, immediately on execution.
worth castle in Warwickshire in the 51st Dig. 50. 17. 14. Sine die at consule;

year of his reign, A. D. 1266; containing
a composition of ﬁve years’ rent for the
lands and estates of those who had forfeited
them in that rebellion. Blount. 2 Reeves’
Hist. Eng. Law, 62. Hale’s Hist. Com.
Law, 10, and note.
DIEI DICTIO. Lat. In the Roman
law. The notice given by a magistrate that
he intended to impeach a certain citizen,
(whom he mentioned by name,) of a cer
tain crime, before the people, on a certain

without date and consul’s name.

Id. 20.

1. 34. 1.

DIES. Lat.
Fr.
In old Eng
lish law. Day,a ay; days. Clara dies;
day-light. Bract. fol. 137 b. Dies Solis,
L. Fr. Dimai_qne,% Sunday; Dies Luna‘,
L. Fr. Dilunei) I onday; Dies .Murtis..
Fr. Dimar,) uesday; Dies Mermrii,
Fr. D2'meere,) VVednesday; Dies Jovis,
Fr. Dzjau, Dzj0u,) Thursday; Dies Ve
neris, (Fr. Dibendre,) Friday; ; Dies Sa

DIE
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turni, (Fr. Dissate,) Saturday. Law Lat. before the count or declaration. Hardr.
Dict. Kelham.
365, 866. See Continuance.
Provisions or maintenance for a day,
Dies datus in banco ; a day given in the
(diei alimonium). Spelman. Dies de ﬁr bench (or court of Common Pleas). Bract.
ma ,' a day of farm or rent; i. e. a day’s fol. 257 b, 361. A day given in bank, as
entertainment as a rent. Domesday, cited distinguished from a day at nisi prius.
ibid. See Firma. The king’s rents were U0. Litt. 135. See Bank.
Dies datus partibus ; a day given to the
anciently reserved in provisions, (ﬁrmes
or fear-mes) ,' that is, in so many days’ and parties to an action; an adjournment or
nights’ provisions. Uowell. Spelman.
continuance. C'rabb’s Hist. 217.
Dies datus prece partium ; a day given
A day of appearance in court, or contin
uance. Fleta, lib. 2, c. 65, §15. C0. I/itt. on the prayer of the parties. Bract. fol.
358. Gilb. C. Pleas, 41. 2 Reeves’ Hist.
134 b. See Day.

Dies inceptns pro eompleto habetur. A

60.

DIES DOMINICUS. Lat.
Fr.
diemam, dimaigne, dg/main.] The Lord’s
day; Sunday.
God. 3. 12. 11. Coast.
Leonis Aug. 54.
Dies dominicns non est jnridicus. Sun
quarto die post, as granted by the favor of day is not a court day, or day for judicial
the court. 00. Litt. 135 a. C'rabb’s Hist. proceedings, or legal purposes. 00. Litt.
Eng. Law, 218. It seems, however, to 135 a. No;/’s Maz. 2. Win_qate’s Max. 7,
have rather signiﬁed any day granted by max. 5. B1-oom’s Max. 19. Tilt Sl1l)blltll
the court to a party, as a matter of indul day is no day for law oases. Fineh’s Law,
gence, or out of the usual course of pro b. 1, ch. 3, num. 1. See God. 3. 12. 11.
ceedings, as with a view to an amicable See Sunday.
DIES EXCRESCENS. L. Lat. In old
disposition of the suit. Bract. fol. 358,
369. Fleta, lib. 6, c. 14, § 18. It might English law. The added or increasing
be obtained after a default, and if so ob day in leap year. Bract. fol. 359, 359 b.
DIES FASTI. Lat. In the Roman
tained by a defendant without any mention
of the default, it amounted to a waiver law. Days on which the courts were
of it. Bract. ub. sup. 2 Reeves’ Hist. open, and justice could be legally adminis
day begu n is
' considered as completed.
_Bell’s Diet. voc. Computation of time.
DIES AMORIS. L. Lat. In old Eng
lish practice. A day of favor or indul
gence ; supposed to be the same with the

tered; days on which it was lawful for the

60.

DIES A QUO. Lat.

'

(The day from praetor to pronounce (fari) the three words,

which.) In the civil law. The day from
which a transaction begins; the commence
ment of it; the conclusion being the dies
ad quem. 1 Mackeld. Civ. Law, l68,§ 172.
See A qao.
DIES COMMUNES IN BANCO. L.
Lat. In English practice. Common days
in bane, or bench, (or, in the bench).
Stated days of appearance in the courts;
called also common return days. Crabb’s
Hist. 217. 2 Reeves’ Hist. 56, 57. See
Days in bank. According to Fleta, they
were termed common, as being equally
common to all suitors, (pariter omnibus
communes). Fleta, lib. 2, c. 35.
The title of the statute 51 Hen. III. reg
ulating the returns of writs and the con
tinuance of proceedings in term. Urabb’s
Hist. 159. 2 Reeves’ Hist. ab. sup.
DIES DATUS. L. Lat. In practice.
A day given. A day or time of respite

no, moo, anmco. 1 Mackeld. Civ. Law,
24, § 35, and note. 3 Bl. Com. 424, note.
Ualv. Lea‘. Jur. Hence called t_1-iverbial
days; answering to the dies juridiei of the
English law.
DIES FERIATI. Lat. In the civil
law. Holidays. Dig. 2. 12. 2, 9.
DIES GRATIIE. L. Lat. [L. Fr. jour
de grace] In old English practice. A
day of grace, courtesy or favor.

Co. Litt.

134 b. The quarto die post was sometimes
so called. Id. 135 a.
DIES IN BANCO. L. Lat. In prac
tice. A day (or days) in bane; a day in
the bench, or court of Common Bench.
3 Bl. Uom. 277. Bract. fol. 361, 362.
See Days in bank.
DIES INTERCISI. Lat. In the R0
man law. Divided days; days on which
the courts were open for a part of the day.
Calv. Lea‘. Jar. 1 Maekeld. Civ. Law, 24,

given by the court to a defendant in an §

35, note.

action; an adjournment or continuance.

DIES JURIDICUS, (pl. DIES JURI

Bro. Abr. Continuance. A continuance DICI).

Lat.

In practice.

A court or

DIE
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juridical day; a day for judicial proceed law. Available days.
ings or legal purposes. Clerke’s P1-ax.
Cur. Adm. tit. 1. Dies juridici are other
wise termed in the old books, temps conve
nables. Britt. c. 52. Co. Litt. 135 a.
The term is derived from the civil law.
Omnes dies jubemus ease juridicos. God.

Inst. 2. 10. 6. Days
on which a party having knowledge that
an inheritance was open to him, might
apply to the judge. Cooper’: trans. See
Utilis.
DIET, Dyet. In Scotch practice. The
sitting of a court. 3 How. St. Trials,

3. 12. 7.

654.

DIES LEGITIMUS. Lat. In the civil
and old English law. A lawful or law
day; a term day. Ifallz_lfa:r, Anal. b. 3, c.
9, §6. Bract. fol. 334 b. A day of ap
pearance. Id. fol. 859.
DIES MARCHIZE. L. Lat. In old
English law. A day of the march, or bor
der. A day of meeting of the English

An appearance day. Bell's Diet.
A day ﬁxed for the trial of a criminal
cause. 2 Alison’s Pr. 343. 2 Brown's

and Scotch, anciently appointed to be held

annually on the marches or borders, to ad
just all differences, and to preserve the ar
ticles of peace. Cowell. Tomlins.
DIES NEFASTI. Lat. In the Roman
law. Days on which the courts were
closed, and it was unlawful to administer

R. 240.

A criminal cause as prepared for trial.
1 Brown's R. 268. 2 Id. 141. “ Deserting
the diet.” A1-kley’s R. 481.

DIETA, Dirzta. L. Lat. [from dies, a
day.] In old English law. A day’s jour
ney, (iter unius dici). Spelrnan. Brad.
fol. 135 b, 163, 235 b, 359. Treby, C. J.

1 Ld. Raym. 432, 433. According to
Bracton, (fol. 235 b,) a reasonable dicta
consisted of twenty ‘miles. Blackstone
makes this to be the computation of Sir
Matthew Hale, but Hale merely refers to
the passage in Bracton, (fol. 235 b,) which
Blackstone has not quoted. Hale on F.
N. B. 184, note. 3 Bl. Com. 218. See
Fleta, lib. 4, c. 28, § 13.
A day’s work. Flcta, lib. 2, c. 7 3, § 2.
Uowell.
A day’s expenses. Fleta, lib. 2, c. 14,
§ 2.DIET/E COMPUTATIE. L. Lat. In

justice; answering to the dies non juridici
of the English law. 1 Mackeld. Civ. Law,
24, § 35, note. See Dies fasti. ,
DIES NON. An abbreviation of Dies
non juridicus, (q. v.)
DIES NON J URIDICUS. L. Lat. In
practice. A day not juridical; not a court
day. A day on which courts are not open
for business, such as Sundays and some
holidays; as Christmas, Good Friday and
Easter in England; and the fourth day of . old practice. Journeys accounts. Literally,
July, and (in some places) the ﬁrst day of days’ Journeys computed, or reckoned.
January in the United States."‘ 3 Uhitt. Selden’s Disc. ad Flet. c. 8, sect. 1. Tal
Gen. Pr. 104, 107.
Wharton’s Lez. voc. fourd, Serj. arg. 7 Man. J: Gr. 773, 774,
-HOIida_z/.
and notes. See Journeys accounts.
DIEU SON ACTE. L. Fr. In old law.
DIES PACIS. L. Lat. In old English
law. Days of peace. According to Sir God his act; God’s act. An event beyond
Henry Spelman, the Saxons and Eormans human foresight or control. Tea-mes de la
divided the year between God [or the Leg/. See Act of God.
DIEZ, Dies, Dieux. L. Fr. God. Kel
church] and the king; calling those days
and parts of the time which were assigned ham.
to the former, dies pacis ecclesiw, (days of
DIFALMEMENT. L. Fr. Defamation
the peace of the chureh,) and the residue Kelham.
dies pacis regis, (days of the king’s peace).
DIFFACERE, Disfa.ce1-e. L. Lat. [O.
Cra.bb’s Hist. Eng. Law, 35. S'pelman’s Fr. dc_[facer.] In old European law. To
Orig. of Terms, cited ibid.
disﬁgure or deface; to mutilate ; to destroy.
DIES SOLARIS. L. Lat. In old Eng Spelman. LL. Longobard. lib. 1, tit. 25,
lish law. A solar day, as distin uished l. 68, cited ibid.
from what was called dies lunaris, a lunar
Dijfaclio ; a mntilating or maiming.
day); both composing an artiﬁcial day. Wliishaw.
Bract. fol. 264. See Day.
DIFFAMATIO. Lat. In old English
DIES SOLIS. Lat. In civil and old law. Defamation or slander. Reg. Orig.
English law. Sunday, (literally, the day 49. Artie. Cleri, c. 1, 4. Fleta, lib. '3,
of the sun). So called in God. 3. 12. 7.
c. 60, 33.
DIES UTILES. Lat. In the Roman
DIFFIDARE, Diﬁiduciare.
L. Lat

(491)

0 DIG

DIL

Efrom dis, priv. and ﬁdes, fealty or faith.]
11 feudal law.

DIJAU, Dijou.
To renounce one’s fealty Kelham.

or allegiance; the opposite of aﬁidare, (q.
v.)

L. Fr.

Thursday.

/nxszam, Amtgm. Gr. [from |lu:r;,jl1StiCe.]

Spelman.

In the civil law. To judge. Nov. 15, c.
To put out of allegiance; to outlaw. 3, 2. 1Vov. 26, c. 3, § 1.
Quos tanquam -inimicos diﬂidavimus. Cart.
mxaarnrron, Auzaarﬁpmm Gr. [from an-1,,
Conﬁrm. 49 Hen. III.
justice] In the civil law. A judicial
To proclaim hostilities ; to declare war, tribuna ; a court. Nov. 18, c. 10.
(faida) ; to defy. Spelman. Calvin dc tice.]
AIKAETH2,
In theA|K|l0’1'l)icivil law.Gr. A[from
judge.Jim,Nov.
Verb. Feud. Skene de Verb. Sign. voc.
Aﬁdatio. Grot. dc Jur. Bell. lib. 3, c. 3, 53, e. 4. Nov. 82, c. 13.
9
sum, am. Gr. In Greek and civil law.
DIFFIGURARE. L. Lat. In old Eng Right; justice. Calv. Lez. Jur. Schrev.
lish law. To disﬁgure or deform. Spel Lez.
man. LL. Long/obard. lib. 1, tit. 25, l.
An action; a cause. Nov. 15, c. 3, §2.
43, cited ibid.
Nov. 17, c. 3.
DIFFINDERE. Lat. In the Roman
Judgment. Schrcv. Lee.
law. To put off or postpone. Calv. Les.
A penalty or punishment. Id.
Jur.
A forensic pleading, (libellus foremris).
DIFFORCIARE. L. Lat. In old Eng Calv. Lem.
lish law. To deny, or keep from one.
A custom recognized by law. Sehrev.
Diforciare rectum ,' to deny justice to any Lez.
one, after having been required to do it.

Matt. Par. A. D. 1164. Perhaps the same
with Dzforciare, (q. v.)
DIGEST. See Digests.
DIGESTA. Lat. [from digerere, to divide

or arrangeg Digests.

DILAPIDATION.

[L. Lat. dilapida

tio, from di, apart, and lapidare, from lapis,
a stone.] Literally, the taki apart of the
stones of a building. The p ling down of
a building, or any part of it; the suﬂ'ering

One of the titles a building, or any part of it, to fall, or be

of the Pan ects of Justinian. Inst. prouem. in a state of decay; neglect of necessary
§ 4. Dig. proeem. Id. De Conf.
1. repairs of abuilding.’* Grady on Fixtures,
Cod. 1. 17. 1. 12. Bracton uses the singular 269, et seq. 5 Carr. J: P. 239. Used as
Digestum. Bract. fol. 19.
synonymous with waste in buildings, and
DIGESTS. [Lat. Digesta, q. v.] The sometimes extended so as to include waste
ordinary name of the Pandects of Justin in lands, woods, &c. Grady on Fixtures,
ian, which are now usually cited by the 222, 275. See infra.
abbreviation Dig. instead of 117'. as formerly.
In ecclesiastical law. A kind of eccle
Inst. prooem.
2, 4. Cooper's Notes, in siastical waste, which is either voluntary, by
loc. See Pandects, Ff. Sometimes called pulling down, or permissive, by suffering
Digest, in the singular.
the chancel, parsonage, and other buildings
DIGITUS. Lat. In old records. Hand thereunto belonging, to decay. 3 Bl. Com.
writing. Spelman.
91. 3 Step]:-. Com. 112, 711. Dilapida
DIGNITARY. In canon law. A per tion is where an incumbent on a church
son holding an ecclesiastical bcneﬁce or living suffers the parsonage house or out
dignity, which gave him some pre-eminence houscs to fall down, or lie in decay for want
above mere priests and canons. To this of necessary reparation; or it is the pulling
class exclusively belonged all bishops, deans, down or destroying any of the houses or
archdeacons, &c.; but it now includes all buildings belongiugto a spiritual living, or
the prebendaries and canons of the church. destroying of the woods, trees, &c. apper
Brande. See 3 Inst. 155.
taining to the same. Degge's Parson’s
DIGNITAS. Lat. In the civil law. Counsellor, b. 1, c. 8.
DILATIO. Lat. Hfrom diﬂ'erre,t0 put
Dignity. Cod. 12. 1—8.

DIGNITY.

[Lat. dignitaa]

In Eng oﬂi]

In old English aw.

Delay.

Sine

lish law. An honor; a title, station or dilaticme ; without delay. Beg. Orig. 1.
distinction of honor. Dignities are a spe Dilationes in loge aunt odious. Delays in
cies of incorporeal hereditaments, in which law are odious. Braneh’s Prim.
In the civil and canon law. Time al
a person may have a property or estate.
2 Bl. Com. 37. 1 Id. 396. 1 Crabb’s lowed a plaintiff or defendant to do a judi
cial act; the putting off, or postponement
Real Prop. 468, et seq.
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of a cause.

God. 3. 11.

Gala. Lex.

4

DIM '

DILIGIATUS.

L. Lat. [from di, away,

and ligius, or ligiatus, under the protection
Reeves’ Hist. Eng. Law, 17.
DILATORIUS. Lat. [from diferre, to of the law.] In old English law. Cast out
ut oﬁi] In civil and old English law. of the law’s protection, (ejectus é patrocinio
hat which-delays or puts oﬂ'; dilatory. legis) ; outlawed; an outlaw. Spelman.
Anciently applied to a defendant’s exception LL. Hen. I. c. 45, cited ibid.
L. Fr.
DILLEOQUES, Dillouques.
or plea by which the action was delayed,
(per quarn actio drfertur). Bract. fol. Afterwards. Kelham.
DIL’O’ES. A contraction of Dilationes.
399 b. Fleta, lib. 6, c. 36, § 3. Inst. 4.
13. 8,10, 11. Sec Dita-tory plea, Erceptio. Fleta, lib. 5, c. 4,§ 9.
DILUCIDUS. Lat. In old English
DILATORY PLEA. [Lat. ezceptio dila
toria, q. v.] A plea which tends or is in law. Clear; lucid; clear in mind; rational.
tended to delay or put off an action, by Dam dilucidis gauderet intervallis ; while
questioning the propriety of the remedy he enjoyed lucid intervals. Bract. foL 43.
rather than by denying the injury, or right Fleta, lib. 3, c. 3, §10.
DIMAIGNE, Dimeine, Dimeins, Di
-of action.* 3 Bl. Com. 391. Anciently
termed a dilatory. Hob. 245.—A plea meignt, Dimenche, Dimegne. L. Fr. Sun
founded on some matter of fact, not con

‘ nected with the merits of the case, but such

as may exist without impeaching the right
of action itself. 3 Step/L. Com. 576. 1
Reeves’ Hist. Eng. Law, 451. This class
of pleas comprises pleas to the jurisdiction,
pleas in suspension, and pleas in abatement.
Steph. Pl. 46. 3 Steph. Com. 576.
DILIGENCE. [Lat. diligentia, q. v.]
In the law of bailment. Care; carefulness;
attention. Y“ There are inﬁnite shades of

day. Kelham.
DIMAR. L. Fr.

Tuesday.

Ifelkam.

DIMECRE. L. Fr. \Vednesday. Kel
ham.
DIMIDIA. Lat. In the civil and old
English law. Half. Dimidia pars; ahalf
part; one-half. Dig. 48. 19. 8. Brine
nius. See 6 Mod. 231.
Dimidia marca ; half a mark; a demi
mark. Fleta, lib. 2, c. 30. Dimidia villa ;
half a vill; a demi-vill. Id. lib. 1, c. 18,
§ 4. Dimidia acra ; half an acre. Towns.

care or diligence, from the slightest mo
mentary thought, or transient glance of at Pl. 64.
DIMIDIUM. Lat. In old English law.
tention, to the most vigilant anxiety and
solicitude.” Jones on Bailm. 5. But only Half; a half; Dimidium -unius libratw;
three degrees of diligence are generally half a pound. Towns. Pt. 64. Dimidium
recognized, viz.: high, great or extraordi unius acrae; half an acre. Id. ibid.
An undivided half of athin , as medietas
nary diligence; common or ordinary dili
odridge,-I.
gence; and low or slight diligence. Story was the half part divided.
on Bailm.
11, 16. Common or ordi Latch, 224. But see 6 Mod. 231.
DIMIDIETAS. L. Lat. [from dimi
nary diligence is that degree of diligence
which men, in general, exert in respect to dius, half.] In old English law. One-half;
their own concerns. It may be said to be a moiety. Cowell.
ee Medietas.
DIMIDIUS, Dimidia, Di-midium. Lat
the common prudence which men of busi
ness and heads of families usually exhibit Half; a half; the half. See Dimidia, Di
in aﬂ‘airs which are interesting to them. midium.
Id. § 11. See Ordinary care, Ordinary
DIMINUERE. Lat In old English
diligence, Ne_qIigence.
law. To lessen or diminish; to take away,
DILIGENCE. In Scotch law and prac leave out or omit. De recordo diminucre ;
tice. Process of law, by which persons, to take from, or diminish a record. Brad.
lands or eﬁ'ects are seized in execution or fol. 147.
DIMINUTIO,Deminuti0. Lat. [from
in security for debt.* Ersk. Inst. b. 2, tit.
diminuere, q. v.] In the civil law. Diminu
11, § 1. Bell’s Dict. Brande.
Process for enforcing the attendance of tion; a taking away; loss or deprivation.
witnesses, or the production of writings. Diminutio capitis ; loss of status or condi
tion. See Capitis diminutio.
Ersk. Inst. b. 4, tit. 1, § 71.
DIMINUTION. [Lat diminutio, from
DILIGENTIA. In the civil and old
English law. Diligence; care; carefulness. diminuere, q. v.] In practice. Omission;
The opposite of culpa, (q. v.) Dig. 18. 1. imperfection or deﬁciency. A term applied
68, pr. Calv. Ler. Brissonius. Fleta, to a record, where something is leﬁ out of
lib. 2, c. 59, § 4.
it. See Diminu-ere. In proceedingsfort-he
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reversal of a judgment, if the whole record dwlxnclc, fl'OII1 dmuriw, t0 gOVCI'XI.] III ecclesi
be not certiﬁed, or not truly certiﬁed by the astical law. The see ot' a suttragan bishop;
inferior court, the party suing out the writ
of error may allege diminution, [i. e. may
allege that it is imperfect in certain re
spects] and may thereupon have a writ to
t e court below, to certify the whole record.
2 Tidd’s P1‘. 1167.
DIMISI. L. Lat. [from dimittere, to
demise.] In old conveyancing. I have
demised. Dimisi, concessi, et ad ﬁrmam
tradid-i ; have demised, granted and to
farm let. The usual words of 0 eration in
a lease. 2 Bl. Com. 317, 318.
ometimes
written dem-isi, (q. v.)
DIMISIT. L. Lat. In old conveyanc
ing.) (He) has demised. See Dimisi.
IMISbIO. L. Lat. [from dimittere,
to demise.] In old English law. Ademise
or lease. So written in Bracton, though
the more modern form is demissio. Bract.
fol. 23 b. See Demissio.
DIMISSOR. L. Lat. [from dimittere,

to demise.]

In old English law. A lessor.

Fleta, lib. 3, c. 12,

DIMISSORLE

7.

ITTER/E.

Lat.

In

the civil law. Letters dimissory or dismis
sory, commonly called apostles, (qua vulgo

apostoli dicuntur). Dig. 50. 16. 106. See

the circuit orterritorial extent of a bishop’s

jurisdiction.

1 Bl. Com. 111.

C0. Litt.

94. 4 Reeves’ Hist. 4. Tomlins.
A civil division of the Roman empire,

embracing several provinces.
Jur.
aiaxniv, Auﬁxuw.
sue.]

Gr. [from a..:m.., to pur

In the civil law.

suing party.

Calv. Lear.

A plaintitf; a pur

Nov. 49, c. 3.

Scotticé, a

Grseco-Lat.

from Gr.

pursuer.

DIPLOMA.

'

6.106“, to double or fold double.

In the

civil law. A royal charter; letters patent
granted by a prince or sovereign. Calv. Lez.
Brissonius. Sometimes written duplomm
An instrument given by colleges and so
cieties on commencement of any degrees.
Whart0n.’s Lear.
A license granted to a physician, &c. to
practice his art or profession. See 25
WendelZ’s R. 469.
.
DIPLOMACY. Negotiation or inter
course between nations through their rep
resentatives.
The rules, customs, a11d
privileges of representatives at foreign
courts. See Wheat. Elem. Intern. Law, 355.
DIPLOMATICS. The science of di

Apostoli, Apostles.
'
DIMITPERE. Lat. In the civil law.
To send away; to discharge; to dismiss.
Filium de polestate dimittere; to dismiss a
son from one’s power or authority; to
emancipate. Inst. 1. 12. 7,10. Urorem
dimittere; to send away or repudiate a
wife. Calv. Lee. Jur. 1)imittidebito; to
be released from a debt. Id.
In old English law. To send away; to
dismiss; to part with. Dimittcre se; to
dismiss one’s self; to withdraw from. Se
dimittere, et a possessione remlere ; to dis
miss himself and withdraw from the pos

plomas, or of ancient writings and docu

session.

sup lication was ‘to be made, and are

Bract. fol. 31 b, 85.

c. 20, in tit.

Id. fol. 49,

ments; the art of judging of ancient char
ters, public documents, diplomas, &c., and

discriminating the true from the false.
Webster. Wharton’s Lem.
DIPTYCIIA. Lat. [Gr. am-uxn, two

leaved.] Diptychs; tablets of wood, metal
or other substance, used among the R0

mans for the purpose of writing, and folded

like a book of two leaves. The diptychs of
antiquity were especially employed for
public registers. They were used in the
Greek, and afterwards in the Roman church,
as registers of the names of those for whom

See Demise Q‘ the crown.

ran 'ed among the earliest monastic records.
En
custody. Per ballium dimittere; to dis cyclop. Amer. Sec (Jalv. Lez. Brissonius.
charge on bail. Fleta, lib. 1, c. 26, § 3.
DIRATIONARE, Derationare, Disra
Per plegios dimittere. Id. lib. 2, c. 52, tionare. L. Lat. [from di, or dis, contrary,
§40. Dimisit per plcviam. 3 How. St. and ratiocinari, to prove.] In old English
Trials, 121.
law. To deraign; to prove. Dirationabit
To demise. See Dimisi, Dintissio.
jus suum hieres propinqu-ior ; the next heir
DINER. L. Fr. A penny. Ifelham. shall prove his right. Glanv. lib. 2, c. 6.
DINERO. Span. [from Lat. denariua] Et parati sunt hoe dirationare; and this
In Spanish law. Money. Dinero contado; they are ready to dcraign or prove. Ia’.
money counted. White’s New Recap. b. lib. 4, c. 6. Id. lib. 2, c. 20.
To disprove; to prove the contrary, or
2, tit. 13, c. 1, § 1.
To let go; to release or discharge from Hubbaclc’e Lvid. qf Succession, 567.

DIOCESE.

[Lat. diwcesis, from Gr. refute an adversary’s allegation, (assertio
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nem contrariam rqfellere). Spclman con
siders this to be the proper meaning,
though the word seems to occur rarely in
this sense. See Disrationare, Deraign.
To make good a defence; to clear or
acquit one’s self. See Barringt. Obs. Stat.
21, note
DIR. L. Fr. Different; diverse. Dirs
enkes; different inks. Britt. c. 48.
DIRECHEF. L. Fr. Again. Kelham.

DIS

disabilitas] Incapacity to do a legal act,
as to enter upon lands, to inherit or convey,
to sue or be sued, &c., arising from the

peculiar condition of a person, as from in
fancy, coverture, lunacy, alienage,.imprison
ment, or absence. Termes de la Loy.
Cowell. Blount. Angell on Limit. cc. 19,
36. 2 .Hilliard’s Real Prop. 169, et seq.
United States Digest, Limitations of actions.

DISABLING STATUTES.

The Eng

DIRE. L. Fr. [Lat. dicere.] To say.

lish statutes of 1 Eliz. c. 19, 13 Eliz. c. 10,
DIRECT. [from Lat. directus, straight.] 14 Eliz. cc. 11,14, 18 Eliz. c. 11, and 43
Immediate; by the shortest course; with Eliz. c. 29, otherwise called the restrain
out circuity; operating by an immediate ing statutes, by which all colleges, cathe
connection or relation, instead of operating drals, and other ecclesiastical or eleemosy
corporations, are restrained from
through a medium; the opposite of indi na
rect. Direct evidence is that which imme ma ing any leases of their lands, unless
diately applies to, or goes to establish the under certain regulations. 2 Bl. Com.
principal fact to be proved; indirect evi 319, 321. C0. Litt. 44 a. 3 Steph. Com.
dence is that which oes to prove the 140.

principal fact by esta lishing other, or

DISADVOCARE. L. Lat. To disavow.

subordinate facts, from which the principal See Dcadvoeare.

fact may be inferred or presumed. See
DISAFFIRM. To refuse to conﬁrm;
Circumstantial evidence.
to disclaim being bound by a former act;
In the usual or regular course or order, to declare that one will not abide by a
as distinguished from that which diverts, former act.
interrupts or opposes ; the opposite of cross
DISAFFOREST. In English law. To
or contrary. Direct examination of a wit discharge from being a forest; to release
ness is thus distinguished from cross ex from the forest laws; to restore land which
amination; as the actio dirccta of the had been converted into a forest, to its for
Roman law was from the actio contraria, mer c0ndition."‘ Crabb’s Hist. 153, e. 12.

(q-t)

_

2 Bl. Corn. 416.

See De-qforest.

In the usual or natural course or lme;
DISBAR. In English practice. To
immediately upwards or downwards; as ‘expel a barrister from the bar. A power
distinguished from that which is out of the vested in the benchers of the four Inns of
line, or on the side of it; the opposite of court, subject to an appeal to the ﬁfteen
collateral, (q. v.) The direct line of descent judges. Wharton’s Leas.

is that composed of persons arranged in
the natural or genealogical order of suc
cession, as son, grandson; father,
ud
father, &c. ; each person being imme iately
descended from t e one above him in the
series. Sec Linea recta.
DIRECTUM. Lat. In the civil law.
That which is founded on strict law, as
distin ished from equity. 1 Jlfaclceld.
Civ.
w, 267, 268, Kaufmann’s note.
DIRECTUM, Derictum, Drietum. L.

DISBOCATIO. L. Lat. from dis,
riv. and boscus, wood.] In od English
aw.

A conversion of wood grounds into

arable or pasture; an assarting. Cowell.
See Assart.
DISCARCARE. L. Lat. [from dis,
priv. and carcare, to load or charge] In
old English law. To discharge, to unload;
as a vessel.

Carcare et discarcare; to

charge and discharge; to load and unload.
Cowell. Plac. Part. 18 Edw. I. cited ibid.

Lat. [O. Fr. droict.] In old European law. In the Saliau law, it is written discargare,
Right. Spelman, voc. Derittum. That (qDii:carcat[o
. v.
; a discharging or unloading
which is straight, as opposed to crooked,
(tortum, tort, or wron

Id.

See Tort.

of a vessel.

Towns. Pl. 226.

DIRIBITORES.
at. In the Roman
DISCARGARE. L. Lat. In old Eu
law. Oﬁiccrs who distributed ballots to ropean law. To discharge or unload, as a
the people, to be used in voting. Tag/l0r’s wagon. Spelman. L. Salic. tit. 29, § 2],
Civ. Law, 192.

DIS. L. Fr. Ten. Kelham.
DISABILITY. [L. Lat. dishabilitas,

cited ibid.
DISCEIT. See Deceit.
DISCENT. The old way of writing

DIS
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descent, after the French. Litt.
C0. Litt. 237. 1 Salk. 241.
DISCEPTATIO CAUS./E.
Roman law and practice. The
or disputation of a cause by the
on both sides. Ifallifaz, Anal.

sect. 385. can law, a tenant disclaiming his landlord’s
title, and claiming the fee himself, is con
Lat. In sidered as a trespasser and may be ejected.
argument 13 Peters’ R. 1. 14 Id. 156.
advocates
Disclaimer of an estate is the refusal to
b. 3, c. 9, accept an estate to which a person is enti
num. 39.
tled. There can be no disclaimer of an
DISCHARGE. A setting free; a clear estate by the curtesy. 1 Hilliard’s Real
ing, acquittance, release or delivery.
Prop. 116, and cases cited ibid.
The instrument by which a person is
Disclaimer in equity is where a defendant,
discharged from a debt or obligation, or an by his answer, renounces all claim to the
encumbrance is cancelled; asthe discharge subject of the demand made by the plain
of an insolvent, the discharge of a mortgage, tiﬁ"s bill. Story/’s Equity Pl. 838. A
&c. See Charge.
disclaimer is distinct in substance from an

In maritime law. The unlading or un
livery of a cargo from a vessel. Story, J.
2 Sumner’s R. 589, 600.
In equity practice. A statement of dis
bursements, and an offset of counter claims,
brought in and ﬁled on accounting before a

answer, though sometimes confounded with

it. But it can seldom be put in without
an answer. Id. ibid. Mitford’s Chane.
Pl. 318, (378, Moulton’s ed. and notes).
DISCLAMATION. In Scotch law. Dis
avowal of tenure; denial that one holds
master in chancery, and which follows the lands of another. Bell’s Diet. Slcene de
charge in the order of the proceedings, Verb. Signiﬂ See Disclaimer of tenure.
though not properly a defence to it.* Hof
DISCOMMON. To deprive commona
man’s Mast. in Ghana. 38. See Charge ble lands of their commonable quality, by
and discharge.
enclosing and appropriating or improving
To DISCHARGE. [from L. Lat. dis them. See Common, Hppropriare.
cargare.] To set free or release ; as to
DISCONTINUANCE. A cessation, in
discharge a person from arrest or imprison termission, interruption or suspension. (70.
Litt. 325 a. Litt. sect. 592. “An ancient
ment, or from the obligation of his debts.
To dismiss or send away; as to discharge word in the law,” and of divers signiﬁca
tions. Id. ibid.
a jury from further attendance in court.
To dissolve, cancel or put an end to; as
The omission of a continuance. See
to discharge a contract, a mortgage, &c.
infra.
To unload; as to discharge a vessel; to
DISCONTINUANCE OF AN ES
take out; as to discharge a cargo. Web TATE. The termination or suspension of
ster. See Discharge.
an estate tail, in consequence of the act of
DISCLAIM. [L. Lat. disclamare, dis the tenant in tail, in conveyin a larger
advocare.] To relinquish a claim ;-to deny estate in the land than he was y law en
having a claim, as by a. disclaimer in equity. titled to do. 2 Bl. Corn. 275. 3 Id. 171.
See Disclaimer.
An alienation made or suffered by tenant
To deny or disavow another’s claim; as in tail, or by any that is seised in auter
in the case of a disclaimer of tenure. See droit, whereby the issue in tail, or the heir
Id.
or successor, or those in reversion or re
To decline accepting an estate, interest, mainder, are driven to their action, and
cannot enter. C0. Litt. 325 a. Mr. Pres
or office. See Id.
DISCLAIMER. [from dis, priv. and Fr. ton calls it “the cesser of a seisin under
clamer, to claim; L. Lat. disclaimium, dis an estate, and the acquisition of a seisin
clamatio, disadvocatio.] A denial, disa under a new, and necessarily a wrongful
vowal or renunciation of a title or claim; title.” Preston on Merger, ch. ii.
Discontinuance is mentioned by Black
the relinquishment or waiver of an interest
stone as a species of ouster of the freehold;
or estate.
Disclaimer of tenure in English law, is and its operation formerly was, to take away
where a tenant, in an action to recover ser entirely the right of entry, and put the issue
vices, disowns his tenure or disclaims to and those in reversion and remainder, to
hold of his lord, which occasions a forfeit the necessity of bringing a real action. 3
1 Steph.
ure of his estate. 2 Bl. Com. 275. 3 Id. Bl. Corn. 167. Termes de la
233. 1 Steph. Com. 431. Termes de la Corn. 431, note. But now, by statute 3 &
Leg. 3 Reeves’ Hist. 457. And in Ameri 4 Will. IV. c. 27, s. 39, no discontinuance

DIS
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shall take away any right of entry. 1 Steph. The taking of interest in advance. See
Com. 522, 523. So that the title by dis 6 Ohio St. R. 535.
An allowance paid on account of the im
continuance seems to be abolished, in Eng
lish, as in American law. 3 Id. 485. 2 mediate advance of a sum of money not
C'rabb’s Real Prop. 1064, § 2456. 2 Arch. due till some future period. Mo C'ulloch’s
N. Prius, 301. 1 N. Y. Rev. Stat. [725], Diet.
Lat.
DISCOVERT.
discooperta.] InL.old
Fr.English
and Eng.
law.
ot
720, § 32.
DISCONTINUANCE. In practice. The
termination of an action at law by the covert; unmarried; an unmarried woman
voluntary act of the plaintiff, and which is or widow‘; one not within the bonds of
usually effected by entering a common rule matrimony. Cowell. Blount.
DISCOVERY. In equity. The reveal
for that purpose. 1 Tidd’s Pr. 679. 2
Arch. Pr. 234. This cannot, however, be ing or disclosing of a matter by a defend
done without the payment of the defend ant, in his answer to a bill ﬁled for that
ant’s costs, unless by consent or on a set purpose; the object of a species of bill in
tlement, &c. Id. ibid. And sometimes, equity. See infra. Hale on Discovery.
DISCOVERY, BILL OF. In equity
not without leave of the court. Arch. N.
Pract. 306. A non pros (q. v.) is some pleading. A bill for the discovery of facts
resting in the knowledge of the defendant,
times termed a discontinuance.
The termination of an action, in conse or of deeds or writings, or other things in
quence of the plaintiff ’s omitting‘ to con his custody or power; but seeking no
tinue the process or proceedings by proper relief in consequence of the discovery,
entries on the record. 3 Bl. Com. 296. though it may pray for a stay of proceed
1 Tidd’s Pr. 678. 2 Arch. Pr. 223. Sec ings at law till the discovery is made.
Continuance. With the disuse or abolition Story/’s Eq. Pl. § 311, 312, and notes.
of continuances, this has become obsolete. Mitf‘ord’s Chane. Pl. 53, (63, 64, Moultorfs
ed. notes). This is the deﬁnition of a bill
Arch. IV. Pract. 305, 306.
DISCONTINUANCE.
In pleading. of discovery properly so called, as distin
That technical interruption of the proceed guished from a bill for discovery and re
ings in an action, which follows Where a de lief.
fendant does not answer the whole of
DISCREDIT. In the law of evidence.
the plaintiﬂ"s declaration, and the plaintiff To deprive of credibility; to destroy or
omits to take judgment for the part unan impair credibility. To discredit a witness
is to destroy his credibility, or render it
swered. Steph. Pl. 216, 217.
DISCONTINUARE. L. Lat. In old doubtful, by showing that his character is
law and practice. To discontinue; to in such as not to entitle him to be believed.
termit, disuse, interrupt. C0. Litt. 325 a.
DISCRETIO. L. Lat. Discretion. Dis
DISCONTINUOUS (or INTERRUI’T crctio est discernm per lcgcm quid sit jus
ED) SERVITUDE. In the civil law. lﬂlll. Discretion is to discern by the law
That kind of servitude which needs the what is just. 4 Inst. 41. 6 Q. B. 700.
act of man to be exercised; such as the
DISCRETION. [L. Lat. discretio ; Lat.
right of passage, of drawing water, of arbitrium.] The liberty or power of act
pasture, and the like. Civ. Code of Louis. ing accordrng to one’s own ideas of right,
without being bound by any fixed rule.
art. 723.
DISCONVENABLE. L. Fr. Improper; The exercise of judgment; the liberty of
adapting one’s conductto circumstances.‘
unﬁt. Kelham.
DISCOOPERTA. L. Lat. In old Eng Sec Arbitrium.
lish law. Uncovered; out of repair, as a
DISCRIES. L. Fr. Proclaimed. Dis
church. Stat. Circumspecte Agatis. 2 cries enemies ,' notorious enemies. Ifelham.
Inst. 489. Fleta, lib. 2, c. 60, § 28.
DISCUS, Descus. L. Lat. In old re
cords. A dcsk, or leaning shelf. Cowell.
Discovert, (q. v.)
DISCOUNT. [Fr. deconte or decompte.]
DISCUSSION. [Lat. discussio, excus
Literally, a counting back, from or sio.] In the civil law. The exhausting

of a remedy against a principal debtor, be
An allowance or fore proceeding against the surety.* Sto
deduct-ion made from a gross sum, on any ry’s Conﬂ. of Laws,§ 322 b. Bu-rye on
account whatever.
S-uretg/ship, 329, et seq. The creditor must

off.
In a general sense.

In a more limited and technical sense. ﬁrst proceed against the principal and dis
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cuss him, before resorting to the surety. Lez. Jur. Divisim (q. v.) was the term
Id. ibid. This privilege of a surety was used in the common law.
called, in the Roman law, beneﬁcium ordi
DISLIEE. L. Fr. Not bound; under

nis, or ezcussionis. The word radically no obligation. Kelham.
imports a thorough examination or search,
DISMARI, (pl.Dismaries). L. Fr. Un
as by shaking apart, (discutiend0,) or married. Stat. Westm. 1, c. 22. Kel
shaking out (earcutiendo).
ham.
DISE. L. Fr. The tenth part. Kel
DISMES. L. Fr. [L. Lat. decimaa]
ham.
Tithes. See Tilhes.
DISFRANCHISE. To deprive or di
Tenths; the tenths of all spiritual livings
vest certain places or persons of any privi granted to the crown. Cowell. Blount.
lege, freedom, liberty or franchise. See See Decimm, Tenths.
Franchise.
DISMISS. [from Lat. dimittere, from di,
DISGAVEL. In English law. To de or dis, and mittere, to send.] In practice.
prive lands of that principal quality of To send away; to send out of court; to
gavelkind tenure by which they descend dispose of ﬁnally. See 6 Mod. 232. A
equally among all the sons of the tenant. term originally peculiar to chanccry prac
2 Wooddes. Lect. 76. 2 Bl. Com. 85. tice, but now applied to certain common
Robinson on Gavelkind, 97, note. 6 Mann. law proceedings, writs, the. See 24 Mis
cf: Gr. 282. Sec Gavelkind.
sissippi R. 462, where the distinction be
DISGRADING. In old English law. tween “dismiss” and “quash,” as applied
The depriving of an order or dignity. to writs is shown.
Termes de la Leg. Blount. See Degra
DISORDERLY PERSONS. A species
dation.
of offenders whose punishment is made the
DISHABILITAS. L. Lat. In old Eng subject of particular statutes by which they
lish law. Disability; incapacity. Towns. are deﬁned; Stat. 5 Geo. IV. c. 83,
Pt. 32, 64.
amended by 1 dz 2 Vict. c. 38. 4 Steph.
DISHERISON, Disinherison. L. Fr. Com. 309. 4 Bl. Com. 169. 1 N. Y.
and Eng. [L. Lat. ea:hzzredatio.] In old Rev. Sun. [(538], 645.

English law.

Disinheriting; a depriving

DISPARAGARE.

L.

Lat.

[L. Fr.

or putting out of an inheritance. Stat. of disparage;-, desparager ; from dis, priv. and
Vouchers, 20 Edw. I. Stat. 8 Ric. II. c. Fr. parage, family or arentage, or from
4. F.N. B. 55, C. 3 Bl. Com. 228. C0. Lat. dispar, unequal. pelman. Co. Litt.

80 a.] In old English law. To bring togeth
er those that are unequal, (dispares confer

Litt. 53.

DISHONOR. In mercantile law and
usage. To refuse or decline to accept a
bill of exchange, or to refuse or neglect to
pay abill or note at maturity. S'mith’s
Mere. Law, 138, 146, 153. Sccl Wiscon
sin R. 264, 276. In Sheldon v. Braith
waite, (7 Mees. J: W. 436,) the Court of

re) ; to connect in an indecorous and unwor

thy manner; to connect in marriage those
that are unequal in blood and parentage,
(impares sanguine et natalitiis eonnectere); to

disparage.

Spelman.

Ito maritentur ne

disparagentur; they shall be so married
Exchequer held that the word “ dishonor that they be not disparagcd. Magna Charla,
ed ” had a techmcal signiﬁcation, and im Regis Johan.) c. 3. 2 Bl. Com. 71. Stat.
ported that the bill had been presented
erton, c. 7.
for payment and had not been paid. And
DISPARAGATIO. L. Lat. [L. Fr.
see 14 Mees. 0': W. 7. 10 Add‘ Ell. 125. disparagacion ; from disparagere, q. v.] In
DISJUNCTA. Lat. [from disjungere, old English law. Disparagement. Hwre
to disjoin.] Things (words, phrases) dis des maritentur absque disparagatione ; heirs
joined, disunited or separated. Swpe ita shall be married without dmparagcmcnt.
comparatam est, ut conjuncta pro disjunc Magna Charta, (9 Hon. Ill.) c. 6.
tis accipiantur, et disjuncta pro conjunctis ,'

it often happens that things (words or
phrases) conjoined are to be taken as dis
joincd, and those disjoined as conjoined.
Dig. 50. 16. 53. See Conjuncta, Aut, Or.
DISJUNCTIM. Lat. In the civil law.
Separately; severally. The opposite of

eonjumtim, (q. v.) Inst. 2. 20. 8.
Von. I

DISPARAGATION. L. Fr. Dispar
agement; the matchingl an heir, &c. in
marriage, under his or or degree or con
dition, or against the rules of decency.
Kelham.
DISPARAGE. [L. Lat. disparagare,

q. v.] To connect unequally; to match
Calvin, unsmtably. “ The ward who is ward for
32
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knight’s service land, is accounted in law Called a word of large extent.

Freem.

dispara_r]ed, if he be tendered a marriage 177.
DISPOSITION. In Scotch law. A
of the burgher’s parentage.” Bacon’s Arg.
Low’s case, Works, iv. 235. See Dispar deed of alienation by which a right to pro
perty is conveyed. Bell's Diet.
agement.
DISPOSSESSION. A species of in
DISPARAGEMENT.
Lat. dispara
gatio, (1. v.] An unequal alliance, or un jury to real property by the amotion or
suitable connection in marriage. An in deprivation of possession ; otherwise termed
jury done to a ward by marrying him or ouster. 3 Bl. Corn. 167. See Ouster.
DISPUNI. 'L. Fr.
Dispunishable.
her to a person of inferior degree, or against
deccncy.* 2 Bl. Com. 70. Co. Litt. 80. Dyer, 28, (Fr. ed.)
DISPUNISHABLE. In old English
A shame, disgrace or villainy done by the
guardian in chivalry to his ward within age law. Not answerable. Co. I/itt. 27 b, 53.
in point of his marriage. Termes de la Ley. 1 Steph. Com. 245. 2 Crabb’s Real Prop.
DISPARAGER. L. Fr. To disparage. 47, § 1000.
Not punishable. “This murder is dis
DISPARAGIUM. L. Lat.
In old
Scotch law. Inequality in blood, honor, punishable.” 1 Leon. 270.
DISPUTABLE PRESUMPTION. In
di ity or otherwise. Skene de Verb. Sign.
Iiisparatu non debcnt jungi. Things un the law of evidence. A presumption of
like ought not to be joined. Jenk. Cent. lawI which ma be rebutted or disproved.
Best. on Pres. 25. Burr. Ciro. E1-'id. 47.
24, marg.
DISPARK. In English law. To dis
DISPUTATIO FORI. Lat. In the
solve a park. Cro. Car. 59. To convert civil law. Discussion or a
ent before
a park into ordinary ground.
a court. 1 Mackeld. Civ.
w, 23, § 34.

DISPAUPER.

In practice.

To take

Dig. 1. 2. 2. 5.

away from a person the capacity or privi
DISRATIONARE. L. Lat. [L. Fr.
lege of suing in forma pauper-is, which he desreigne-r.] In old English law. To
has already exercised. 1 Tidd’s Pr. 98. prove; to deraign; to establish or make
DISPENSA. L. Lat. In old English good a claim, charge or accusation. Brad.
law. A place in a house where things ub. infra. Spclman considers this as mere
were kept under the key of the housewife; ly another form of dirationare, (q. v.) ; and
a spence. Bract. fol. 151 b.
makes its proper signiﬁcation to be, to dis
DISPENSATION.
In English law. prove or refute, (from dis, priv. and ratio
An exemption from some law; a permis cinari, to prove). It is, however, never
sion to do something forbidden, or to omit employed in this sense by Bracton, who
something commanded. lVharfon’a Lax. uses it frequently, but only in the sense
ﬁrst given. El quod fecit hoc—oﬂ‘ert se
Vaugh. 330.
DISPIT, Dispitz. L. Fr. Contempt. disrationare versus cum ; and that he did
this—he offers himself to deraign (or
Kelham.
DISPONE. In Scotch law. To grant, prove) against him. Bract. fol. 138. See
convey or dispose of. 1 Kames’ Equity, Id. fol. 101 b, 119, 372 b, 373 b. Flm,
254. Closely formed from the Lat. dispo lib. 1, c. 31, § 6. Id. lib. 1, c. 21,§'2.
nere, (q. v.) As to the meaning of this Si negaverit, oportet quod appcllatus hoe
term, sec 3 BeZl’s Appeal Cases, 100, 120, disrationet versus rum ; if he deny, the
appellee must deraign this against him.
125.
Disponer ; a grantor. 1 Kantcs’ Eq. Bract. fol. 151. Dat appellatus vadium so
256. Disponee; agrantee. Id. ibid. 1 dqfendendi, et appellator radium disrati0—
Forbes’ Inst. part 3, b. 1, ch. 1, tit. 1, nandi; the ap ellee gives pledge to defend
himself, and the appellor pled e to deraign
sect. 1.
DISPONERE. Lat. To dispose of, (or prove his charge). Id. Ed. 137, 144,
153. Corpus disrationare ,' to derai (or
or convey.
.
To arrange, or set in order; to direct or prove) the body; to prove a man to
an
regulate.
ee Cujus est dare ejus est dispo othcr’s villcin. Id. fol. 25 b, 191. Villa
nus fuil, quia disrationavit cum comm jus
|l0l'6
DISPORT. L. Fr., Diversion; enter titiariis in villanum suum ; he was a villcin,
tainment. Kelham.
because he proved him before the justices
DISPOSE. [from Lat. disponere, q. v.] to be his villein. Id. fol. 199 b, 306.
To part with, as by sale, gift or otherwise. See Skene de Verb. Sign.
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Disrutionalio is used in the same sense. ment of it inconvenient, though he does
See infra.
not wholly (or absolutely) expel him. 00.
DISRATIONATIO. L. Lat. In old ,Lilt. 331. Bracl. lib. 4, tr. 2.
English law. Deraignment or proof; the
DISSEISIRE, Disseysire. L. Lat. In
making good a claim or charge. El quod old English law. To disseise. Flcta, lib.
iiafui inde dotata et seysita, habeo su_ﬁicien 4, c. 7, § 2, el passim. Disseg/sire is uni
tem disrationationem et probation-em ; and formly used by Bracton. Brad. fol. 26, et
that I was so endowed and seised thereof, passim. Flela, lib. 4, c. 7, § 2.
I have suﬁicient deraignment and proof.
Disseisitor, dlsseg/sitar. A disscisor.
Bract. fol. 313 b, 297. See Fleta, lib. 5, Flela, lib. 4, c. 4, § 6. B1-act. fol. 176, et
passim.
c. 39,§5; c. 40,§3.
Disseisitus, disseysitus. A disseisee.
DISSAISARE, Dissaisire. L. Lat. In
old English law. To disseise, or put out of Bract. fol. 176, et passim.
seisin. Spelman. The more usual forms
DISSEISITRIX. A female disseisor;
are disseysire and disseisire. See Disseise. a disseisoress, (q. v.) Fleta, lib. 4, c. 12,
DISSASINA. L. Lat. In old Scotch § 4.DISSEISOR. [L. F. disseisour ; L.
law. Disseisin; dispossession. Skene de
Lat. disseg/sitor.] He who disseises; he
Verb. Sign.
DISSATE. L. Fr. Saturday. I(elham. who puts another out of possession or seisin
DISSEISE. [L. Lat. disseisire, dissey of the frechold.’* Litt. sect. 279. He who
sire, dissaisire, disseisiare; L. Fr. d1'sseisir.] puts a man out of his land, without order
law. Termes dc la [L. Lat. disseisitriz.]
To deprive of seisin; to turn or put out of of DISSEISORESS.
possession wrongfully; to oust or dispos
sess of a freehold, (verum dominum é pne A woman that disseises another person.
diis qjicere earlemque per injuriampossidere). Litl. sect. 678. C0. I/ill. 357 b.
Spelman. See Disseisi1z.
DISSIGNARE. L. Lat. In old law.
DISSEISEE.
L. Fr. dissezki, d-isseise; To break open a seal. Whishaw.
L. Lat. disseysitus.
The party who is dis
DISSIMULATIO. Lat. A passing
seised, or put out of possession or seisin of

over. Dinsimulatione tollitur injuria. An

the freehold. Lilt. sect. 47 2. Termcs de injury is extinguished by the forgiveness or ,
la Leg/.
reconcilement of the party injured. Ersk.
DISSEISIARE. L. Lat. To disseise. Inst. b. 4, tit. 4,§ 108.
DISSOLUTION. [Lat. dissolulio, from
llayna. Charla, c. 27.
DISSEISIN, Disseizin. [L. Fr. dissei dissolvere, q. v.] A putting an end to, as
sine, dissaisin ; L. Lat. llisseisina, dissemi by uuloosing some legal bond, or setting
na, dissaisina, dissa.sina.] Deprivation or
putting out of seisin; awrongful putting out

parties free from its eﬁ'ect.
DISSOLVERE. Lat. [from di or die,

of him that is actually seised of the freehold. and solvere, to loose, to free.] To dissolve,

C0. Litl. 277 a. 3 Bl. Cont. 169. A species

as a contract or connection; to unloose a

of injury by ouster or dispossession. Id.
ibicl. 3 Steph. Corn. 483. Lilt. sect. 279.
R0-sc0e’s Real Act. 61. See Seisin-.
Disseisin was originally an actual dispos
session, but afterwards many acts were
held to amount to disseisin, if the injured
party chose to consider them as such; and
this was called disseiain by election. 2

legal bond or tie; to set free from obliga
tion. Eodcm modo quo oritur, eodem mode
(ll8S0lVllllL By the same means by which
a thing originates, by the same means is it
dissolved. It is dissolved in the same
mode in which it was created. Story on

Parln.

117, 268.

Ordinarily, the dis

solution of a contract is required by the
Crablfs Real Prop. 1063, 1064, § 2455. common law to be by an instrument of the
4 Kent’s Com. 482-490. 1 Burr. 60, same dignity and solemnity as that by
which it is created. Id. ibid.
'
107, 108. See Disseisina.
DIST. L. Fr. [from dire, to say.]
DISSEISINA, Disseysina. L. Lat. In
old English law. Disseisin. Flela, lib. 4, Spoken. Brill. c. 42.
Speech or report. Ifvlham.
c. 1. Bract. fol. 159 b, et seq. Disseisi
DISTINCTE ET APERTE. L. Lat.
nam satis facil qui uli non. permitlit pos
sessorem, vel minus commode, licet omnino In old English practice. Distinctly and
non erpellat; he effectually commits a dis openly. Formal words in writs of error,
seisin who does not permit the possessor referring to the return required to be made
[of land] to enjoy it, or makes the enjoy to them. Reg. Orig. 17.
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DISTINGUERE. Lat. To distinguish;
The thing or chattel itself, so taken or
distrained. Spelman, vocc. Distringere,
to make a distinction.
Termes de la Ley. See
Distingnonda snnt temporu; distingnc tem Districtus.
pora ct concordnbis leges. Times are to be Distringas.
distinguished; distinguish times and you
DISTRESS INFINITE. In English
willharmonize laws. 1 C0. 24. A maxim practice. A distress which has no bounds

ap lied to the construction of statutes.

with regard to its quantity, and may be

est repeated from time to time until the stub
tame, alind perticere. Times must be dis bornness of the party is conquered. 3 Bl.
tinguished; it is one thing to do, another Corn. 231, 280, 281. Termes de la Ley.
to erfect. 3 Leon. 243. Branch’s Princ. 3 Steph. Com. 509. Fleta, lib. 2, c. 62,
ISTRACTIO. Lat. [from distrahere, § 4.DISTRIBUTION.
Lat distributio,
q. v.] In the civil law. The sale of a‘
ledge by a creditor. Inst. 2. 8. 1. See from distribuere, to distri ute.] A dealing
or division among several; a dealing in
Listrahere.
DISTRAIIERE. Lat. [from dis, apart, portions or shares; the giving to each of
and trahere, to draw.] In the civil law. several his or her share."‘ Commonly used
To sell, particularly at auction. Calv. Lear. to express the division of the personal
Jar. Distrahere pignus ,' to sell a pledge effects of an intestate among his widow and
in payment of a debt. Id. Heinecc. El. children, or next of kin. See Distributions,
Jar. Civ. lib. 2, tit. 8, § 467. 1 Mackeld. Statute of.
DISTRIBUTIONS, Statute qf. The
Civ. Law, 384, § 349.
To draw apart, or separate; to dissolve, title of the English statute of 22 & 23
as an obligation or contract. Cal-v. Lear.
Charles II. c. 10, containing provisions for
In feudal law. To sell or alienate. the distribution of the personal estate of
Feud. Lib. 2, tit. 52.
an intestate among the widow and children,
DISTRAIN, Distrein. [from L. Fr. or next of-kin. 2 Kenfs Com. 420, 427.
distreindre, destreymlre ,' L. Lat. distringere, Statutes of a similar kind in the United
istingncndu snnt tempera;

alind

to bind or coerce.] To take and keep the States are generally termed statutes qf
property of another as a pledge, (ceu pig distribution.
DISTRICT.
nus et radem,) in order to compel the per

Lat. districtus, dis

formance of some duty; such as the pay

trictio, from distringere, to distrain; L. Fr.

ment of rent, the performance of services,
an appearance in court, dzc. Spelman. 3
Bl. Com. 231.
DISTRAINOR, Distreinor. The party
distraining goods or chattels.
DISTREINDRE. L. Fr. To distrain.
Britt. c. 26. Distreint ; distrained. Id.
ibid. The more usual form is destreindre
or destreyndre. Id. per tot.
DISTRESS. [from L. Fr. destresse ; L.
Lat. district-io, q. v.] The taking a per
sonal chattel out of the possession of a
wrong-doer into the custody of the party
injured, to procure a satisfaction for a
wrong committed; as for non-payment of
rent, or injury done by cattle. 3 Bl. Com.
6, 7. Co. Litt. 47. The taking of beasts,
or other personal property, by way of
pledge, to enforce the performance of some
thing due from the party distrained upon.
3 Bl. Com. 231. The taking of a de
fendant’s goods, in order to compel an ap

destresse, from destreindre, to distrain.] In
old law. A circuit or territory within which
the power of distraining, or other coercive

pearance in court.

authority, might be exercised.

See Dis

trictio, Districtus.
In modern law. A portion of territory.
(as of a state, county, city or town,) deﬁned

by law, within which a certain jurisdiction
or authority may be exercised ; a civil
division of a state or country for judicial
or other purposes; any limited extent of
territory.

By successive extensions of meaning, this
word has gradually lost its original and
peculiar signiﬁcation, and is now con
stantly used in ordinary language, to de
note any extent of territory for any purpose.

Its original import is suﬂiciently pointed
out by its etymology; in further illustra

tion of which it may be observed, that the
terms district and distress appear to have
been at one time used in English law, to

Id. 280.

3 Staph. denote the same thing; the former being
Gilbert on Rents, 3, 92. formed from the Latin, (districtus,) the

Corn. 361, 363.
1 Crabb’s Real Prop. 224. 3 Kent’s Com. latter from the French (destresse) form of
461.
the word. Thus, it is said in Britten, “ if
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DISTRICTUS.

L. Lat

[from dirtrin
In old

[bailiwick] of the sheriff, &c;, (at celuy gere, to bind; L. Fr. destresse]
garaunt ne soit en la destresse le visconte,
dzc.) Britt. c. 120.
'
DISTRICT COURTS. In American
law. Courts held in each of the thirty-ﬁve
districts into which the United States are
divided, consisting of a single judge, and
which act both as courts of common law
and also as courts of admiralty. 1 Kent’s
Com. 303-305, 353.

DISTRICTIO.

L. Lat. [from dishin

gere, to bind, coerce, or distram; L. Fr. des

tresse] In old English law. A distress,
distraint or distraining. Districtio—modum
non ezcedat ,' distress shall not exceed
measure, (shall not be excessive). Bract.
fol. 203 b. Si ﬁat districtio ubi nulla
causa est distringcndi ,' if a distress be made

English law.

A distress; a distraint; a

district. The place or locality within which
the power of distraining might be exercised;
(quicquid loci in quo distringendi potestatem
quis habet). Spelman. Hence the Eng
lish district, (q. v.) The hrase, “out of
his fee,” (Fr. hors de son fee, was otherwise
expressed, “ out of his district,” (extra dis
trictum suum). Spelman.
A person distrained on. Fleta, lib. 2, c.

49, § 16.

In feudal law. The power of coercion
or distress; the jurisdiction of amagistrate
or feudal lord. Feud. Lib. 1, tit. 5, § 7.
A place or territory within which such
power or jurisdiction might be exercised.
Calv. Lez. Jurid. 'Id. de Verb. Feudal.
where there is no cause for distraining. Id.
DISTRINGAS. L. Lat. (You distrain.)
foL 217. See Id. fol. 440 b. Stat. Marlb. In English practice. A writ directed to
c. 4. Magna districtio ; the grand dis the sheriff of the county in which a defen
tress. Fleta, lib. 2, c. 65, § 8. Said by dant resides, or has any goods or chattels,
Lord Coke to mean a strait, (angustice), commanding him to distrain (Prwcipimus
because the cattle distrained are put into tibi quod distringas—, We command you
a strait or pound. C'o. Litt. 96 a. But that you distrain ;) upon the goods and
see Distringere.
chattels of the defendant for forty shillings,
The right of distress. Districtio semper in order to compel his appearance. 3 Steph.
sequitur ﬁdelitatem ; distress always fol Com. 567. This writ/issues in cases where
lows fealty. Fleta, lib. 3, c. 11, § 1. See it is found impracticable to get at the de
'fendant personally, so as to serve a sum
Id. c. 16,§ 37.
A thing, chattel or animal distrained. mons upon him. Id.
A distrinyas is also used in equity, asthe
Nullus de caztero faciat ducere districtiones
quas fecerit extra comitatum in quo captw ﬁrst process to compel the appearance of a
fuerint ,' no persons henceforth shallcause corporation aggregate. Stat. 11 Geo. IV.
the distresses which he has made, to be led and 1 Will. IV. c. 36. Wharton’s Lee.
out of the county in which they were taken.
DISTRINGAS JURATORES. L. Lat.
Stat. Marlbr. c. 4. Id. c. 1. Fleta, lib. (You distrain the jurors.) In English prac
2, c. 62, § 4. Spelman, voc. Distringere. tice. A process for enforcing the attend
A circuit or territory within which the ance of jurors, which is supposed to be is
power of distraining might be exercised. sued after the venire to summon them, but
Qui terras—infra districtionem vestram non in practice is issued at the same time,
habent, per qu<e—distringi possunt; who founded on a supposed and ﬁctitious neglect
have not lands within your district by which of the jurors to attend upon the venire. It
they can be distrained. Reg. Orig. 6 b. commands the sheriff to distrain them by
Districtus (q. v.) was used in the same sense. their oods, so that he may have them be
Any compulsory proceeding. In omni fore t e court in bane on an ulterior day,
actions, ubi daze comurrunt districtiones, to try the cause, or (altcrnatively,) before
videlicet in rem et in personam, illa distric the court at nisi prius, if the judge of nisi
tio tenenda est quae magis timetur et magis prius shall ﬁrst come, on some intervening ,
Zigat. In every action, where there are day speciﬁed, into the county where the
two concurrent distrcsses, [modes of com venue is laid." 3 Steph. Com. 590, 591.
DISTRINGAS NUPER VICE COMI
pulsory proceeding,] namely, against the
property and against the person, that dis TEM. L. Lat. (You distrain the late
tress [proceeding] is to be adopted which sheriff.) In practice. Awritissued against
is the more feared, and is the more stringent a sheriff who had gone out of oﬁice before
inds harder . Bract. fol. 372. See Fleta, complying with a rule to brin in the body
of a defendant, directed to is successor,
ib. 6, c. 14, 28.
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commanding him to distrain the late sherif I to disturbance of the right to water, see 1
by all his lands, &c., so that he might have Crabb’s R. P. 372, § 427; of the right to
the defendant’s body in court, to answer

the plaintitf. 1 Tidd‘s Pract. 313. It is
now obsolete. Id. note.
A writ to distrain a sheriff out of oﬂice,
in order to compel him to sell goods seized
under a ﬁerifacias. Archb. N. Prac. 373.
DISTRINGERE. Lat. In feudal and
old English law. To distrain; to coerce or
compel; literally, to bind fast or strain
hard." Spelman. Calv. Lea. Jurid. Nee
villa nee homo distringatur facere ponies ;
nor shall a vill nor a man be distrained to
make bridges. Mag. Cart. 9 Ilen. III. e.
15. Id. Johan. c. 23.
Constringere is
used in this sense in old writs. Spelman.
DISTURBANCE.' [L. Lat. disturban

tia, disturbatia] A wrong done to some
incorporeal hcreditament, by hindering or

disquieting the owners in their regular and
lawful enjoyment of it. 3 Bl. Com. 236.
2 C’rabb’s Real Prop. 1074, § 2472.—The

hindering of that which in right bclongeth

light and air, Id. 395, § 462.
DISTURBANCE OF TENURE.

The,

compelling or inducing a tenant at will to
leave his tenancy.‘ 8 Bl. Corn. 242.
Strph. Com. 513, 514.

3

DISTURBANCE OF PATRONAGE.
The hindrance or obstruction of a patron
from resenting his clerk to a beneﬁce. 3
Bl. om. 242. 3 Steph. Com. 514. 2
C'rabb’s Real Prop. 1075, § 2472 d. _See

Advowson.

DIT. L. Fr. [from dire, to say or
speak.] Said. See Il est dil.
A word; adecree.

Kelham.

DITES OUSTER.

L. Fr.

Say over.

The form of awarding a respondeas ouster,
in the Year Books. M. 5 Edw. III. 49.
DITTAY. In Scotch law. A criminal
information or accusation. 2 Forbes’ Inst.
242, 362. Skene de Verb._ Sigmf voc. Iter.
“Accusit be dittay openly read in judg
ment.” 1 How. St. Trials, 926. Articles

unto one to do. Finch’s Law, h. 3, ch. 2, or points of dittay were the same asin
p. 187.—The wrongful obstruction of the dictment. 2 Forbes’ Inst. ub. sup. 1 P_itc.
owner of an incorporeal hereditament in Grim. Trials, part 1, p. 65. See the form
its exercise or enjoyment. 3 Steph. Uom. in 3 How. St. Trials, 436.
DIUTURNITAS. Lat. In old prac
510.
DISTURBANCE OF FRANCHISE. tice.

The disturbing or incommoding a man in §
the lawful exercise of his franchise, whereby

Length of time.

Fleta, lib. 4, c. 18,

1.

DIVERSION.
[Lat. diversio, from
A turning aside. See Divert.
DIVE SIS VICIBUS. L. Lat. At
different times. Reg. Orig. 272. E06.
189 a. Diversis diebus et vicibus; at dif
ferent days and times. 13 East, 407.
DIVERSITAS. Lat. [L. Fr. dioersite]
In old English law. Diversity; difference:
unlikcness. Si in seriptura inveniatur di
versitas calami, et diversitas scribcndi, st

the proﬁts arising from it are diminished.’* divertere.
3 Bl. Com. 236. 3 Steph. Com. 510. 2
Urabb’s Real Prop. 1074, § 2472 a. See
Franchise.

As to disturbance of oﬁice, see

1 Crabb’s R. P. 466, § 595.

DISTURBANCE OF COMMON. The
doing any act by which the_right of another
to his common is incommoded or dimin

ished; as where one who has no right of
common puts his cattle into the land, or
where one who has a right of common puts
in cattle which are not commonable, or sur
charges the common ; or where the owner
of the land, or other person, incloses or
otherwise obstructs it.* 2 Bl. Com. 237
241.

3 Steph. Corn. 511, 512.

1 Crabb’s

Real Prop. 312, § 348. See Common.
DISTURBANCE OF WVAYS. The
obstructing a person’s right of way over
another’s grounds by enclosures, or other

obstacles, or by ploughing across it, by
which means he cannot enjoy his right of

dieersa manus ; if in the writing [or instru

ment] there be found a diﬂ'erence of pen,
and a diﬁerencc of writing, and a different

hand. B-ract. fol. 398 b. Item diversita-S
incausti ,' also a difference of ink. Id. ibid.
Diversitas calami, eel atramcnti, rel mamis.
Fleta, lib. 6, c. 34, § 5. Diversite de may/n
ou de enke, m lescripture. Britt. c. 28.
DIVERSITE DES COURTS. Atten
tise on courts and their jurisdiction, written
in French in the reign of Edward III. asis
supposed, and by some attributed to Fitz
herbert-. It was ﬁrst printed in 1525, and

way, or at least not in so commod1ous a again in 1534.

Crablfs Hist. 330, 483.

manner as he is entitled to do."‘ 3 Bl. 3 Bl. Com. 53. 3 Reeves’ Hist. 152. 4
Com. 241. 3 Steph. Com. 513. 1 C'rabb’s Id. 420. 3 Steph. Com. 414.
Real Prop. 347, §393. See Way. As
DIVERSO INTUITU. Lat. “'ith a
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different view, purpose or design; in a dif
ferent view or point of view ; by aditfcrent
course or process. 1 IV. Bl. 89. Cas. ‘
temp. Hardw. 132. 9 East, 311. 4 I{ent’s
Com. 211, note. 1 Peters’ R. 500. 2
Gallisorfs R. 318. Story/on Bailm. § 57.
See Alio intuitu.
DIVERSORIUM. Lat.
from diver
tere, to turn aside.] In old nglish law.
A lodging or inn. Towns. Pl. 38.
DIVERT. [from Lat. diverlere, q. v.]
To turn aside; to turn out of the way; to
alter the course of things. Usually applied
to water-courses. Angell on Water- Courses,
§ 97, el seq. Sometimes to roads. 8 East,

As to streams, see Fleta, lib. 4, c. 6, § 3.
It might also be composed of the land

394.

frequently in connection with the terms

itself, (ﬁt divisa de consensu vicinorum, ex
eorum terra,) in which case it was common

to both proprietors, (et est talis divisa com
munis inter eos). Bract. ab. sup. Id. fol.
167. The use of strips of unploughed
land, as boundaries in open .or common
ﬁelds, still prevails in England.

Stat. 6 &

7 IVill. IV. 0. 115. Dicitur divisa co quod
dividit agros et tenementa ,' it is called divisa
because it divides lands and tenements.
Bract. fol. 180 b.- See Fleta, lib. 4, c. 6,
§ 3. The word was more commonly used
in the plural, (divisw, or devisw,) and very

DIVERTERE. Lat. In the Roman metce, (metcs,) and bundw, (bounds,) though
law. To turn aside; to go away'from; to not very clearly distinguished from either.
leave. A woman was said dlvertere, who Per metas et divisas. Reg. Orig. 157 b.
left her husband. Dig. 5. 1. 42. Id. 9. Super bundis et divisis. Id. 263 b. Me
2. 27. 30. From divortere, an old form of tte, bundw et divisce.
Reg. Jud. 84 b.
Bundw, et meta et rationabiles diviszn, qua
this word, was derived divortium, (q. v.)
DIVIDENDA. L. Lat. Efrem divide-re, ponuntur in terminis agrorum, ad distin
to divide.] In old English aw. A thing guendum pnrdia et dominia vicinorum;
to be divided. An indenture is so called in bounds and metes and reasonable divisions,

old statutes. Claus. 6 Edw. II. in dors. which are placed in the limits of ﬁelds to
m. 24. Stat. de Escrztoribus, 29 Edw. 1. distinguish the lands and properties of
Cowell. Because it was to be divided, or' neighbors. Bract. foL 166 b. See Fleta,
cut in two. See Indenture.
lib. 5, c. 41.
A part of an indenture. Stat. 10 Edw.
A sentence or decree. Uowell. LL.
I. c. 11.

Stat. 28 Edw. I. st. 3, c. 2. Hen. I. c. '9, cited ibid.

Termes de la Leg/.
DIVISE. L. Lat. Separately. Lord
DIVINARE. Lat. To divine; to con Ellenborough, 15 East, 559.
jecture or guess; to foretell. Div-inatio;
DIVISIM. L. Lat. In old English law.
a conjecturing or guessing.
Severally; separately. Bract. fol. 47.

Ncmo tcnctur divinarc.

N0 man is bound

DIVISUM IMPERIUM.

Lat.

A di

to divine; that is, to have foreknow vided empire or jurisdiction : a jurisdiction
ledge of a future event. 10 Co. 55. No shared between two tribunals, or exercised
man is bound to guess at the intention of by them altern_ately.'* This classic phrase
is frequently applied in the books, to the
' the parties to an instrument.
Dwinatio, non iutcr rctalio est qum om jurisdiction alternately exercised by the
nino rccedit a liters.
hat is guessing, not courts of common law and admiralty, be
interpretation, which altogether departs tween high and low water mark, where
from the letter. Bacon‘s Mar. 18, (in reg. the sea ebbs and flows; the one having ju
risdiction upon the water when it is full
3,) citing Yearb. 3 Hen. VI. 20.
DIVISA, Devisa.

L. Lat.

[lfrom Fr. sea, and the other upon the land when it is
an ebb. Finch’s Law, b. 2, ch. 1, p. 78.

diviaer, to divide] In old Eng ish law.
A division or partition. A division or dis
tribution of goods by will; a will or testa
ment of goods or chattels.
Spelman.
Cowell. Glanv. lib. 12, c. 20. Id. lib. 7,
c. 5.

Hence the modern devise, now con

5 Co. 107. 1 Bl. Com. 110. Motley de Jur.
Mar. 231. 1 Kent's Corn. 366. It is ap
plied also to the jurisdiction exercised by
courts of common law and equity, over
the same subject. 4 Steph. Com. 9.

DIVORCE.

[Lat. divortium, from di

ﬁned to mean a will of lands or disposition
of real estate by will. See Devise.
A division or boundary between neigh
boring or adjoinin lands, (L. Fr. devise,
q. v.) such as a hig way; a wall, ditch or

vertere,-(anc. cIiv0rtere,) to turn away, to
separate; L. Fr. devorce, devors.] The
separation of husband and wife by the sen
tenee of the law.'* Shelford, Illar. d: Div.

stream ; a stake or stone. Bract. fol. 180 b.

363.—The lawful separation of husband
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and wife, made before a com etent judge, vortere, to turn aside.]
on due cognizance had of t e cause, and old English law.

suflicient proof made thereof. Ag/lzfe’s
Parergon, 225. See Godolph. Abr. 493.
—The dissolution of the marriage contract
by law, either totally, (I: vinculo matri
mom'i,) or partially, (21 mensa et lhovo)."r
1 Bl. Com. 440, 441. 2 Sleph. Com. 310,
311. 2 Kenfs Com. 95, el-seq. See infra.
The word divorce ap ears to be framed
partly from the origin Latin divortium,

In the civil and

Divorce; a separation of

husband and wife ; a going different ways,
(in diversas partes). Dig. 24. 2. Distin
guished from repudium, (q. v.) Id. 50.
16. 191. Tagl. Civ. Law, 349. See Di
vorce.

Divortium sine causa, or sine ulla

querela ,' a divorce without cause, or with
out any complaint. 2 Kent’s Com. 102.
Braeton appears to use divorlium only
to denote a separation 1‘: vinculo, or total

and partly from the old French form de divorce, as distinguished from a separatio
vorce or devors.

Divorce is used by Little

thori.

Bract. fol. 92 b.

DIXIEME. Fr. Tenth; the tenth
ton. According to Lord Coke, it is so
called from divertendo, (turning away,) be- -p art. Ord. Mar. liv. 1, tit. 1, art. 9.
In old French law. An income tax
cause a man is thus turned away from his
wife; (divortium dicitur it divertendo, vel payable to the crown. Staph. Lect. 359.
To DO. This word was sometimes used
divortendo, quia vir divertitur ab uarore).
C'o. Litt. 235. The derivation given in the in old law, in the sense of to make ; both
civil law illustrates the facility with which being translations of the Lat. facere, (q. v.)
the Roman divorces were allowed. Divor Thus, “to do law” and “to make law,” sig
tium vel ti diversitate mentium dictum est, niﬁed the same thing. See To make. So
vel quia in diversas partes cunt qui distrahunt ‘ the ex ression “we do ‘on to wit ’ ” occurs
matrimonium ; divorce is so called either as the translation of scire facimus, (we
from diversity of minds, or because they make you to know, or give you to under
who break off marriage go dzferent ways. stand).
DO. Lat. I give. The ancient and
Dig. 24. 2. 2. It is worthy of remark

that, of the two great writers on the an aptest word of feoffment and of gift. 2
cient law of England, Britton deﬁnes Bl. Com. 310, 316. C0. Litt. 9. Used
divorce to be nothin more than a sepa
ration of the bed; devorce nest autre
chose que severaunce de lyt parentre espous
et espouse,) while Braeton makes a clear
distinction between the two. Britt. c.
107. B1-act. fol. 92 b. See Divortium.
DIVORCE A VINCULO MATRIMO
NII. A divorce from the bond of marriage.
A total divorce of husband and wife, dis
solving the marriage tie, and releasing the

parties wholly from their matrimonial ob
igations. 1 Bl. Com. 440. 2 Staph. Com.

by Braeton in all his exam les and illustra
tions of conveyances.
ract. fol. 17, ct
passim. See Fleta, lib. 3, c. 9. Probably
the most ancient term of conveyance.
DO, LEGO.

Lat.

I give, I bequeath;

or, I give and bequeath. The formal words
of making a bequest or legacy, in the Ito
man law. Titio et Seio hominem Stichum
do, lego; I give and bequeath to Titius and
Seius, my man Stichus. Inst. 2. 20. 8, 30,
31. The expression is literally retained
in modern wills.

According to Calvin,

310, 311. Shelford, Mar. J: Div. 363, et who quotes Spiegelius, either of these
words separately imports as much as both
seq. 2 Kent’: Com.'95.
DIVORCE A MENSA ET THORO. to%ther. Ualv. Lez. Tagl. Civ. Law, 240.
O UT DES. Lat. I give that you
A divorce from table and bed, or from bed
and board. A partial or qualiﬁed divorce, may give; I give [you that you may give
by which the parties are separated and for [me]. A formula in t e civil law, consti
bidden to live or eohabit together, with tuting a general division under which those
out affecting the marriage itself. 1 Bl. contracts (termed_1'nnomz'nalc) were classed.
Com. 440. 3 Id. 94. i 2 Steph. Com. 311. in which something was given by one party
Shelf. Mar. (ft Div. 363, 364. 2 Kenl’s as a consideration for something given by
Corn. 125. Called by Braeton separatio the other. Dig. 19. 4. Id. 19. 5. 5. 2
thori. Bract. fol. 92 b. By the recent Bl. Com. 444. I give you money, on a
statute 20 & 21 Vict. c. 85, § 7, no'divorce contract that you shall give me goods, and
can in future be granted it mensa et thoro, & converso;—the contract of purchase and
but a decree of judicial se aration is to be sale. [give you goods, in consideration
of your giving me other goods ;—the con
pronounced, having the like effect.
DIVORTIUM. Lat. [from O. Lat. di tract of exchange or barter. I give you
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money now, in consideration or on condition diﬂ‘erent thing. Spelman. 2 Bl. Corn.
of your giving it to me hereafter ;—the con 129. See Dos, Dower.
tract of loan of money.‘ Id. Cooper’: Justin.
Doarium is mentioned in the early law
Inst. Notes,‘ 584. Bracton’s example of France, as the popular term for dower,

shows his familiarity with the civil law. or a widow’s portion of her husband’s es
Do tibi digestum,ut des mihi codicem; I
give you a digest, that you may give me a
code. B1-act. fol. 19. See Do ut facias.
DO UT FACIAS. Lat. I give that
you may do; I give you], that you may

do or make [for me .

A formula in the

civil law, under which those contracts were

classed, in which one party gave or agreed
to give money, in consideration the other
party did or performed certain work. Dig.

tate. Spelman. Cale. Lear. Jar. Dou
arium occurs in the history of Bretagne in
a similar sense. The latter word, some
times inaccurately written donarium, comes
very near the form of the English word
dower. Both doarium and douar-ium‘are
, from the Fr. douaire, which seems also to
be the root of the English word. Dower
. occurs in its present form in the Law French
‘ of Britton.

Britt. c. 101.

19. 5. 5. 2 Bl. Com. 444. Do tibi codi
DOAYRE. L. Fr. Dower. Fet Assa
cem, ut facias mihi scribi digestum ; I give . ver, § 47.
you a code, that you may have a digest “ DOCERE. Lat. In the civil and old
written (or copied) for me. Bract. fol. 19. common law. To show; to set forth; to
The particle at, in this and the foregoing 1 make out a case by proper statements. Cum
phrase, is consideredas denoting or expres querens-—docuit tenementum esse suum,
sing a consideration ; so much, that Black tenens, si possit, doceat, &e.; when the
stone has treated them as forms of conside plaintiff has shown [by his count or de
ration. 2 Bl. Com. ab. sup. Strictly, claration,] the tenement to be his, the tenant
however, at denotes what the civilians if he can, may show, &c. B1-act. fol. 209.
called modus, (qualiﬁcation); quia being See Fleta, lib. 4, c. 7, § 2.
the particle employedto denote what they
To show or establish by proof. El hoc
called cause, which is enerally translated paratus est docere; and this he is ready to
consideration. Bract. 01. 18 b. See Con show, or verify. Bract. fol. 216 b.
sideration, Causa. Britton calls these
DOCK. In criminal practice. An en
phrases or formuhe, conditions, and repeats closed place in criminal courts, occupied by
them after Bracton; but the passage in the prisoners when brought in for trial.
original edition is much corrupted. Britt.
DOCK. The space between wharves.
Grier, J. 17 Howard’s R. 434. A space in
e. 36. See Jeo done.
DO, DICO, ADDICO. Lat. I give, I , a harbor, river, &c., enclosed between two
say, I adjudge. Three words used in the wharves.
Roman law, to express the extent of the
DOCKET, Docquet, Dogget. In practice.
civil jurisdiction of the proctor. Do de A brief or abstract in writing. Cowell.
noted that he gave or granted actions, ex An abridged entry of an instrument, or
ceptions and judices, prwtor dabat actio proceeding in an action; a list or register
nes, ezceptiones, judices ,' moo, that he pro of such abridged entries.
nounced judgment, (dieebatjus) ,' ADDICO,
An abridged entry of a judgment; an
that he adjudged the controverted property, entry made in a proper book, by the clerk
or the goods of the debtor, &c. to the plain of the court in which a judgment is re
tiff. 1 Mackeld. Oiv. Law, 187, Kaufmann’s covered, containing an abstract of the judg
note. Id. 24, § 35, note
Calv. Lear. ment, that is, the title of the cause, amount
Jur.
of the judgment, time of the recovery, at
DOAIRE. L. Fr. Dower. Fet Assa torneys’ names, the. 3 Bl. Com. 397, 398.
ver,§ 21.
2 Tidd’s Pr. 939. It is an index to the
DOARIUM, Douarium, Dodarium, Do judgment. Id. ibid.
tarium,Dotalitium. L. Lat. Dower. The
The list or calendar of causes ready for
use of these words is entirely conﬁned to hearing or trial, prepared by clerks for the
the early continental law of Europe, al use of courts, is, in some of the United
though, according to Spelman, they are the States, called a docket. In England, the
proper Latin equivalents of the English 1entry made in the docket book at the bank
word dower ; dos, (the term employed by rupt ofﬁee, on delivery of a petitioning credi
all the English writers since Bracton to tor’s aﬂidavit and bond, is called striking a
signify dower,) denoting properly quite a docket. Eden’: Bankr. Law, c. 4. sect. 1.
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In the old deﬁnitions, a docket is said to
be “an abridged entry on a small piece
of paper or parchment ;” or “ a small piece
of paper or parchment containing the effect
of a larger writing.” Cowell, citing West’s
Symbol. part 2, tit. Fines, sect. 106. The
word, however, was used as far back as the
statute 4 & 5 ‘V. & M. c. 20, (A. D. 1692),
by which the docketing of judgments
was ﬁrst regulated, in the sense of an
abridged entry in a book, which is its usual
modern meaning. It is written do;/get by
‘Vest, (ab. sup.) and in the English statute
just referred to. See the statute at large
in Miller’s Law of Equitable Mortgages,
Appendix, No. I.
To DOCKET, Docquet, Doyget, Doquct.
In practice.
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To abstract and enter in a-l

book. 3 Bl. Com. 397, 398. To make
an abridged entry of a judgment, or other
proceeding in a book kept for that purpose."'
ee Docket.
Do_g_r;et is the word used in the statute 4
& 5 \V. & M. c. 20. Doquet is used by
Bacon. Works, iv. 143. Docquet is used
by Blackstone, (ab. sup.) Docket is the
modern form. Townsend gives some cu
rious old forms of doggetting causes. Towns.
Pl. 159—162.

docere, to show.] Written instruments ad
duced for the purpose of showing or prov
ing a claim or title, or other matter in con
troversy; evidences of title.‘ See Docu
mentum.

This term was anciently applied,

in particular, to the evidences of title to
real property, or muniments of title, (quibus
jus prwdiorum ﬁrmatm-,) and otherwise
called telligrapha. Spelman. See Telli
graphum.
Docunients are a species of instruments
of evidence, and, according to a modern

writer on evidence, “ properly include all
material substances on which the thoughts
of men are represented by any species of
conventional mark or symbol. Thus, the
wooden score on which a baker and his

customers indicate by notches the number
of leaves of bread supplied, the old ex
chequer tallies, and such like, are docwmnts
as much as the most elaborate deed.” Best
on Evid. 238.

DOCUMENTUM.
show.]

Lat. [from doccre, to

In the civil law.

A document;

an instrument; (inst-rumentum; Gr. (rup
cmrav.) Nov. 119, c. 3. See Glass. in loc.
DODARIUM. L. Lat. [from Lat. dos,
q. v.] In old European law. Dower. Used
in this sense in Hovcden, cited in Spelman,

DOCTOR AND STUDENT. The title voc. Doarium. The same as dotarium,
of a work written by St. Germain, in the (q . v.) See Doarium.
reign of Henry VIII. in which many prin
DODKIN. See Doitkin.
ciples of the common law are discussed in
DODRANS. Lat. In the Roman law.
a popular manner.

It is in the form of a A subdivision of the as, containing nine

dialogue between aDoctor of Divinityand unciw ,' the proportion of nine-twelfths, or
a Student in Law, and has always been con three-fourths. 2 Bl. Com. 462, note. Tayl.
sidered a book of merit and authority. 1 Civ. Law, 492.
Kent’s Com. 504. Urabb’s Hist. Eng. Law,
DOER. In Scotch law. An agent or
482.
attorney. 1 Kames’ Equity, 325.
DOCTORS’ COMMONS. The popular
DOET. L. Fr. Ought; he ought;
name of the courts and oﬂices occupied by owes. L. Fr. Diet.
the body incorporated in England, in 1768,
DOG-DRAW’. In forest law. Drawing
under the title of “ The College of Doctors after, (that is, pursuing) a deer with a dog.
of Law, cxcrcent in the ecclesiastical and One of the circumstances which constituted
admiralty courts ;” and which are situated what was called the manifest deprehension
on the southern side of St. Paul‘s church of an offender against venison in a forest;
yard, London. It is a college consisting of that is, his being caught in the act of com
a president, (the Dean of the Arches for mitting the offence, or taken with the
the time being) and of those doctors of mainour, as it was otherwise called.‘ Mara
laws, who, having regularly taken that de wood, part 2, c. 8. See Mainour.
gree in either of the universities of Oxford
DOGGET. See Docket.
and Cambridge, and having been admitted
DOIGNE, Doyne. L. Fr. Give; given;
advocates in pursuance of the rescript of I give. Britt. c. 36. Kelharn. See Done.
the Archbishop of Canterbury, shall have
DOING. [L. Lat. faciendo, faciendum]
been elected fellows of the college in the The formal word by which services were
manner prescribed by the charter.

Whar

reserved and expressed in old conveyances;

ton’: Lew. Brande.
as “rendering,” reddendo) was expressive
DOCUMENTS. [Lat documenta, from of rent. Perk. c . 10, sect. 625, 635, 638.
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DOIT, Davit. L. Fr. He or it ought;
he owes. Doient, dog/mt ; they ought.
L. F1'. Diet. Ifelham.
DOITKIN, Dotkin, Dodkin. A foreign
coin of small value, prohibited by statute 3
Hen. V. c. 1, from being introduced into

England. Crabb’s Hist. Eng. Law, 357.
3 Reeves’ Hist. 261. 4 Bl. Com. 99. Ac
cording to Mr. Crabb, it was the Dutch
duitkin, of the value of two pcnningen.

DOL. Fr. [from Lat. dolus.] 'In Frcnch
law. Evil or malicious design; deceit;
fraud. See Dolus.
DOLE. [L. Lat. dola, Sax. dwl; from
daelan, to divide, or distribute] In old
English law. A part or portion. Spelman.
Dole-meadow was one in which several per
sons had a share. Cowell.
DOLE. Sc. [from Lat. d0lus.] In
Scotch law. Criminal intent; evil design.
Bell’s Diet. voc. Crime.
DOLG. Sax. A wound. Spelman.
DOLI CAPAX. Lat. Capable of mis
chief or criminal intention; of the age of

discretion; capable of distinguishing be

DOL

questionable whether dolus was used in the
Roman law in the intense sense of the word

fraud, (that is intentional fraud,) in our
law. Story on Bailm. § 20 a. See .Broom’s
Max. [573.] Strictly, it was a 1102: media, a
word of middle or inditferent signiﬁcation,
and to be determined by its adjunct or other
circumstance. Tagl. (liv. Law, 118. See
Dig. 4. 3. 3. Grot. de Jar. Bell. lib. 3, c.
1,
7, 8. In Scotch law, it is translated
by a word framed immediately from the
Latin, viz. dole, (q. v.)
Design; evil or criminal intention; ma
lice. Si dolo aut culpa homo occisusfuerit ;
if a man have been killed through design
or carelessness. Inst. 4. 3. 14. See Doli
capaz.

Bolus vmatur in gcncralibns.
deals in

eneralitics.

Fraud

2 Co. 34 a.

3 Id.

81 a. Ot erwise expressed, Ilolozms versa
llll‘ ill gencralibus. A person intending to
deceive deals in general terms. Wingate’s
Max. 636, max. 165. Broom’s Max. 321,
[ZIB].

Do us circuitu non pnrgatur.

Fraud is

A phrase derived not purged by circuity. .Bacon’s Mar. 4.
from the civil law, in which it was used in Br0om’s Max. [1 70].
deﬁning the liability of infants to punish
Dolus ct fraus nsminl putrocinentur, (pa
ment for crimes. Dig. 29. 5. 14. Id. 50. ll'0ti1ll!l'l tltbtlll). Deceit and fraud shall
17. 111. Id. 47. 2. 23. 1 Bl. Com. 464. excuse or beneﬁt no man. Yearb. 14 Hen.
4 Id. 22. According to Bracton, a female VIII. 8. Best on Evid. 469, § 428. 1
is more doli capaa: than a male, as arriving Story/’s Equity Jar. 395.
sooner at maturity. Bract. fol. 86 b.
Lata culpa dolo mqmparatur. Gross neg
DOLI INCAPAX. Lat. Incapable of ligence is tantamount to fraud, (or evil de
criminal intention; not of the age of dis si
. See Culpa.
cretion. 4 Bl. Com. 22, 23.
DOLUS MALUS. Lat. In the civil
DOLIUM. L. Lat. In old English law. Fraud; evil design; the intentional
law. A tun. 2 Ld. Rag/m. 1468. A endeavoring to injure another by fraudulent
hogshcad. L. Lat. Dict. Fleta describes delusion, or other unlawful means.It De
it as containing ﬁfty-two scxtaries of four ﬁned in the Digests, after Labco, to be
gallons each. Fleta, lib. 2, c. 12,§ 71.
omnem calliditatem,fallaciam, machinatio
DOLO. Span. [from Lat. dolus, q. v.] nem ad circumveniendum,fallendum, dccipi
In Spanish law. Bad or mischievous de endum alterum adhibitam ; (every kind of
sigg. White’: New Recap. b. 1, tit. 1, c. craft, deceit and contrivance used to cir
1, 3.
cumvent, deceive and mislead another).
DOLUS. Lat. [Fr. dot ; Span. dolo; Dig. 4. 3. 1. 2. So called to distinguish
tween good and evil.

Sc. dole.] In the civil law. Deceit; fraud. it from dolus bonus, (justifiable deceit,)
Otherwise called dolusmalus, (q. v.) Fraud which was allowed in certain cases, as in
is the word most commonly used to deﬁne self-defence against an unlawful attack. Id.
this term, but deceit appears to be the more 4. 3. 1. 3. 1 Hackeld. Civ. Law, 165,
strictly accurate expression. The civilians § 166. Cale. Les. Jurid.
drew various distinctions between dolus
Ex dolo malo non- oritur actio. Out of
and fraus, some of which seem to be still fraud no action arises. Lord Mansﬁeld,
recognized; making the essence of the for Cowp. 341—343. A right of action can
mer to be the intention to deceive, while not arise out of fraud. No contract can
the latter imported actual dam e or detri arise out of a fraud; and an action brought
ment. Calv. Lez. Jar. 2
ent’s Com. upon a supposed contract, which is shown
560, note. Mr. Justice Story thinks it to have arisen from fraud, may be resisted.
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Dolo malo ait eluded with the words, “And this I give

prwtor pactum se non servaturum.

The for dome,” [doom].

DOME-BOOK. Sax. dombec; Lat. li
Dig. 2. 14. berjudicialia] Aboo or code said to have
been compiled under the direction of
Hence the Alfred, for the general use of the whole

practor says that he will not uphold an

agreement founded in fraud.
7. 9.

DOM.

Sax.

Judgment.

kingdom of England; containing, as is
supposed, the principal maxims of the
common law, the penalties for misde
meanours, and the forms of judicial pro
expressed by the letters D. P. Sugdenla ceedings. It is said to have been extant
Law of Prop. passim.
so late as the reign of Edward IV. but is
DOMAIN. [L. Lat. domanium, de now lost. 1 Bl. Com. 64, 65. This is
mam'um.] Ownership of land, (fundi stated by Blackstone on the authority of
proprietas). Spelman. Immediate or ab the early English historians, though Mr.
solute ownership; aramount or ultimate Hallam considers their authority insuﬂicient
ownership.‘ The inlierent sovereign power to establish the facts. 2 Hallam’s Middle
claimed by the legislature of a state. of con Ages, 402, (7th ed.) 1 Steph. Com.
trolling private property for public uses, is 41, 42.
termed the right of eminent domain. 2
DOMESCIIE. L. Fr. Tame ; ‘domes
Kent’s Com. 339.
tieated. Britt. e. 24.
An estate or patrimony which one has in
DOMESDAY, Doomsday, Domesdei.
his own right, (quad quia proprio suo jure from dome or doom, jud ment, and day.
possidet).
Spelman. The same with ce infra.] An ancient nglish record,
dominicum, (q. v.) Id. Land of which made in the time of William the Conqueror,
one is the absolute owner."‘ The public and by his command, containing the do
lands of a state are frequently termed the tails of a great survey of the kingdom, in
public domain, or domain of the state. 1 cluding all the demesne lands of the
Kent’s Com. 166, 259. 2 Id. 339, note.
crown, and completed A. D. 1086, or
DOMBEC, Domboo. Sax. from dom, 1087. It consists of two volumes, a
judglment, and bee, boo, a boo
Dome greater and a less; the greater containing
boo or doom-book. A name given, a survey of all the lands in England, (em
among the Saxons, to a code of laws. bracing thirty counties,) except the coun
Several of the Saxon kings published ties of Cumberland, Northumberland, Dur
English doom. See Dome.
DOM. PROC. An abbreviation of Do
mus Procerum, or Domo Procerum; the
House of Lords in England. Sometimes

dombocs, but the most important one was

that attributed to Alfred. Crabb’s Hist.
7. 1 Bl. Com. 64. This is sometimes
confounded with the celebrated Domesday
book. See Dome-book, Domesday.
DOME, Doom. [Sax. dom.] In old
English law. Judgmcntor sentence. “So
help me God at the holy dome, and by this
book.” The oath of a juror, mentioned in

ham, and a part of Lancashire, which were
not surveyed, and also Essex, Norfolk and
Suffolk, which are comprehended in the
lesser volume. 2 Bl. Com. 49, 99. Spel
man, voc. Domesdei. Cowell. Blount.
Ducange. C'rabb’s Hist. 52, 53. The

original Domesday book is still in ex

istence, fair and legible, and is preserved
in the Chapter House at Westminster. It
the Black Book of the Admiralty. Molloy was formerly kept with great care in the
de Jur. Mar. 104. “ So help me God at Exchequer, under three locks. Spelman.
his holy dome, and by my trowthe.” The It is now printed, (its publication having
l1omager‘s oath in the Black Book of Here been commenced in 1767, and completed
ford. Blount.
in 1783,) and copies may be found in
In old Scotch law. Judgment; sen public libraries in this country, but being
tence; doom. 1 Pita. Grim. Trials, part in the Latin of the times, with numerous
2, p. 30. See a form of dome of forfeiture. contractions and abbreviations, its perusal
Id. part 1, p. 132; part 2, p. 8. The re is a work of very considerable difliculty.
versal of judgment or sentence was called
"‘,,,’* This venerable record, which Spel
falsing of domes. Cowell, voc. Domesmen. man calls monumentum totius Britannia:
In criminal cases, the dome was pro absque controversia augustissirnu m, was
nounced by an ofﬁcer of the court called anciently known in Latin by various names,
dempster, or doomster.
1 How. St. all indicating the general object of its com
Trials, 927. See Dempster. It eon pilation; as Liber Judiciarius, (the judg
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ment book), Uensualis Anglia, (the tax persons, who are called tazatores, (asses
book of England), Angliae Notitia et lustro sors) were chosen from every neighbor
tio, (the survey of England), Rotulus Regis, hood, and gave a particular description of
(the king's roll); Rotulus or Liber Win their several districts, with estimates of
toniaz, (the roll or book of \Vinchester). value. Hence the unequalled minuteness
The English term Domesday appears to of the survey, rendering almost literally
be compounded of dome or dom, (Sax. true the words of Ingulphus, that there
judgment,) and day, the precise meamng was not a hide of land in England but the
of which has been a matter of some doubt. king knew its value, and its owner’s name,
Cowell supposes that it was made a part of nor a pool nor a place (nec lacus nec locus,)
the word, not with any allusion to the that was not described in the king’s roll,
ﬁnal day of judgment, but to double and with its rent and income. Ingulph. Hist.
conﬁrm the meaning; day having itself, in Uroyl. cited in Spelman. Termea de la
fact, the same meaning as dome, that is, Leg/.
judgment. Cowell, voc. Dag/sman. But
The following sketch of the general plan
that the idea. of the day of judgment did of Domesday may serve to give some idea
enter into the original composition of the of its completeness as a census of England.
word, seems clear from the testimony of It contains a description, not only of each
the old chroniclers, who have taken some county, rape, lathe, hundred or wapentake,
pains to explain it. In the Black Book of but even the smaller divisions, cities, bo
the Exche uer, it is said that this book is roughs, towns, castles, manors. Mention is
called by t e native English domesdei, that made of the quantity of land in each case,
is,
liber
theabday
indigenis
of jud ment,
omesdei
by nuneupatur,
a ﬁgure.
id by the carve and acre, specifying not only
whether demesne or tenemental, but its
est, dies judicii, per metaphoram.) For as quality, as whether arable, meadow, pas
the sentence of that last severe and terrible ture, wood, ﬁshery, marsh, common, &c.,
ordeal cannot by any artiﬁce be escaped, and sometimes how much live stock, as
so where a controversy has arisen in the sheep, hogs, &c., was raised upon it: how
kingdom on subjects noticed in that book, many men each manor supported, and their
and an appeal is made to it, its sentence condition, whether knights, husbandmen,
can neither be impugned nor evaded with laborers, slaves, (giving the distinctive
impunity. Lib. Nig. Scacc. par. 1, cap. names then used): what was the present
antepenult. Again, Ingulphus has recorded value of its income, or what it paid as tax
that this roll was ca led by the English tribute, rent, services and customs; and
Domesday, from its comprehensiveness, em what these were in the time of Edward
bracing all the lands of the whole kingdom the Confessor. This last feature of Domes
completely. (Iste rotulus——ab Anglicis, day has robably led to the singular mis
pro sua generalitate, omnia tenementa totius take of itzherbcrt and Coke, that it was
terrw integré continente, Domesday rog compiled in the time of St. Edward. F.
nominatur.) Ingulphus, cited in Spel N. B. 16, D. 3 Co. pref. vii.
DOMESMEN. [Lat-. lwminesudiciarii.]
man. These accounts of the origin of the
word, given by writers nearly contempo In English law. Men appointed to doom,
- rary with the compilation of Domesday i. e. to determine or pronounce judgment
itself, are very forcibly expressive of the in suits and controversies; an inferior kind
feelings with which this great survey of of judges anciently so called. Uowell. See
the Conqueror was regarded by the native Dome.
Suitors in a court of a manor in ancient
population (or indigemz) of England; the
searching minuteness of its details, and its demesne, who were the judges there.
overwhelming authority as a record, sug Termes de la Leg/.
DOMESTE. L. Fr. [L. Lat. domitua]
gesting to the unlettered mind of the age a
comparison with the dread book of hnal Tame; domesticated. Stat. West. 1, c. 2_().
See Domesche.
doom itself.
DOMESTIC ATTACHMENT. A spe
This great census appears to have been
compiled in the following manner: The cies of attachment against absent and ab
king sent ﬁve of his justices into every sconding debtors, being a remedy against

shire, to make the re uisite inquiries by resident debtors absenting or concealing
the oaths of persons (living on the spot, themselves, as foreign attachment is against
(per provincialium jurajuranda). These non-residents. 20 Pam. St. R. 144. See
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2 Kent’s Com. 403, notes. See Attachment,
Foreign attachment.
DOMESTIC BILL OF EXCHANGE.
A bill of exchange drawn on aperson resid
ing in the same state with the drawer; or

DOM

deems to be his home, or which appears
to be the centre of his affairs, or where he
votes, or exercises the rights and duties of
a citizen. Id. ibid.
Residence, combined with intention, con

dated at a place in the state, and drawn on stitutes a domicil._ 2 Kent’s Com-. 430,
a person living within the state. 25 Mis
sissippi R. 143. It is the residence of the
drawer and drawee which must determine
whether a bill is domestic or foreign. Id.
ibid. Sec Inland bill of exchange, Foreign
bill of exchange.
DOMESTICUS. Lat. In old European

notes. Residence alone is not sufficient.
The domicil may be in one state, and the
actual residence in another. 19 lVcndell’s
R. 11. The apparent or avowed intention
of residence, and the manner of it-, constitute
domicil. 27 Mississippi R. 704. As to
the evidence of intention, see Id. ibid. So,
law. A seneschal, steward or major domo. in regard to change of domicil, mere inten
Spelman.
tion to remove without actual removal,

A judge’s assistant; an assessor.

Id.

DOMICELLA. L. Lat. In old English
law. A damsel. Fleta, lib. 1, c. 20, § 80.
DOMICELLUS. L. Lat. [dimin. of
dominua] In old European law. Ayoung
lord. A title anciently given to the king's

avails nothing; nor does mere removal,
without a ﬁxed intention of acquiring a

new domicil. 2 Maryland R. 186. In
New-York, a person may be a non-resident
of the state, within the meaning of the stat
ute relative to non-resident debtors, while

(natural) sons in France, and sometimes to his domicil continues within the state.

the eldest sons of noblemen there. Spel
man. Blount. Spchnan says it answered
to the Saxon Adeling, Aetheling.
DOMICIL, Domicile. [Lat. domicilium,
from domus, housejor home, and colere, to

keep.]

The place where a person has his

home. A residence at a particular place,
accompanied with positive or presumptive
proof of an intention to remain there for an
unlimited time.* 1 Binnez/’s R. 349, note.
This is the deﬁnition adopted by Dr. Philli
more, in preference to any of those given
by the foreign publicists. Phillimorc on
Domicil, chap. ii. Domicil, he observes,
answers very much to the common meaning
of our word home, and where a person pos
scssed two residences, the phrase he made

the latter his home would point out that to
be his domicil.

Id.—The place where a

person lives, or has his home; the place
where he has his true, ﬁxed, and permanent
home, and principal establishment, and to
which, whenever he is absent, he has the
intention of returning. St0rg’s Conﬂict of
Laws, § 41. See 2 Kent’s Com. 430, note.
Marshall, C. J. 8 Uranch, 253. 27 Mis
sissippi R. 704.—Thc place in which a
person has taken up his permanent resi
dence. 1 Maclceld. Civ. Law, 142, § 136.
—The place where a man carries on his
business, or professional occupation, and
has his home or permanent residence. 27
Mississippi R. 704. \Vhere a party has
two residences at different seasons of the
year, that will be esteemed his domicil
which he himself selects or describes or

Selden’s R. 422, 423.
ident.

1
See Residence, Res

And see generally, as to domicil,

United States Digest, Domicil.
DOMICIL OF ORIGIN. [Lat. domi
cilium originis, vel nativitatis.] The home
of the parents.

Phillimore on Domicil. 25,

101. That which arises from a man’s birth
and connections. 5 Vesey, Jr. 750. The
domicil of the parents at the time of birth,

or what is termed the domicil of origin,
constitutes the domicil of an infant, and

continues until abandoned, or until the
acquisition of a new domicil in a different

place. Marshall, C. J. 1 Brock. R. 389,
393. See 5 Metcalf’s R. 587. As to the
change of the domicil of origin into the
domicil of choice, see 14H0'ward’s R. 423.
DOMICILIUM. Lat. Domicil; resi
dence. See Domicil.
Si in comitatu
plara habeat domicilia, potiusﬁat ci sum
monitio ad domicilium ubi magis lzabitaverit,
vel ubi majorem habuerit substantiam.

If

he have several residences in the county,
he should be summoned at the residence
where he dwells most of the time, or where

he has the largest estate. Bract. fol. 333 b.
DOMINA. L. Lat. In old En lish
law. Lady; a lady. Bract. fol. 116 .
DOMINANT TENEMENT. In civil
and Scotch law. A term used in the con
stitution of servitudes, meaning the tene
ment or subject in favor of which the servi
tude is constituted.

Bell’s Diet.

DOMINATIO. L. Lat. In old Eng
lish law. Lordship. Mem. in Scaec. H.
22 Edw. I.
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DOMINICA PALMARUM. (Domini
ea in ramis palmarum.) L. Lat. In old
English law. Palm Sunday. Towns. Pl.
131. Cowell. Blount.
DOMINICUM. L. Lat. from dominus,

tum) or freehold, and it made no difference

lord, master.]

>DO1\IINICUM ANTIQUUM. L. Lat. In old English law. Ancient demesne.
Bract. fol. 369 b.
DOMINICUS. L. Lat. [from dominus,
lord.] In old European law. Of, or be
longing to the kin or lord. Dominicurh
bammm ,' the lor§’s ban, the sovereign’s
edict. Spelman. Dominici coloni ; those
tenants who were bound to cultivate their
lord’slands; ascr-iptitii,socmen. Id. See
Ascriptitii. Dominica curtis; the lord’s
court. Id.
DOMINION.
Lat. dominium, q. v.]
Ownership, or rig t to property. 2 Bl.
Com. 1. “ The holder has the dominion
of the bill.” Lord Ellenborough, 8 East,

In old Eng ish law.

De

mesne, demain or domain. That of which
one is lord or master; that of which one
has the exclusive control, (de quo quisfacere
voluntatem suam potest)."‘ Applied to
the estate both of a feudal lord and his
tenant.

A lord’s own land or estate, (patrimom'
um domini) ,' that portion retained in his

own possession or control, as distinguished
from that which was granted out to tenants;

the former being said to be held in domini
co, the latter in servitio. Bract. fol. 263.
Land held in villeinage, however, was con
sidered as dominicum, the lord having the
right to resume its possession at any time.
Id. ibid. So was land let for aterm of
years. Spelman. See infra.
That portion of a lord’s lands which was
reserved for his own special use, as for the
supply of his table, and the maintenance of
his family. Bract. ub. sup. Flcta, lib. 5,
c. 5, § 18. See Demesne. Spelman cites
Choppinus (lib. 1, tit. 1, § 6) for the use
of the word domanium in the old French
law, in this sense, and traces its origin to
dominus, the master or giver of an enter
tainment, in the Roman writers.

The estate which a free tenant (liber
tenen-s*,) had in the land, fee, or tenement

held by him of his lord. It was not the
lords fee in demesne, but the tenant's; the
lord had nothing in the fee but the service ;
it was the tenant’s fee in demesne, and the
lords fee in service. (Dominusnihil habct

whether another was in actual possession
of the land as lessee for a term of years, as
guardian, or the like. Bract. fol. 263.
cc Id. fol. 143 b, 209.

Flela, lib. 2, c. 50.

576.

Sovereignty or lordship; as the domin
ion of the seas. Molloy de Jur. Mar. 91, I
92.

DOMINIUM.

Lat.

[from dominus,

lord or master.] In the civil and old Eng
lish law. Ownership; ro erty in the
largest sense, including botli the right of
property and the right of possession or
use. De acquirendo rcrum dominio, (of
acquiring the ownership of thin s) is the
title of Bracton’s second book; orrowed,
doubtless, from the second book of Jus
tinian’s Institutes, or the forty-ﬁrst book

of the Digests.

Bracton employs also

the plural dominia. Blackstone uses do
minium as a synonyme of dominicum, in
which he is sustained by Spelman. 2 Bl.

Com. 105.

But see the next deﬁnition.

in feodo nisi servitium; et sic eritfeodum

The more right of property, as distin
tenentis in dominico, ct feodum domini in guished from the possession or usufrnct.
ssrvitio.) Brad. foL 46 b. That is, the Dig. 41. 2. 17. 1. Calv. Lee. Jar. The
lord could not, (so long as homage and ser right which a lord had in the fee of his

vice were rendered him,) interfere with the tenant.

In this sense the word is very

tenant’s possession, not prevent him from clearly distinguished by Bracton from do
doing as he pleased with the tenement it minicum, as in the following passage:
self. He could not even prevent him ﬁ-om Nihil habuit in dominico nisi nudum do
alicning it to another person, unless the minium, s. homagium et servitium; (he had
tenant were expressly restrained from so nothing in demesne except the naked pro
doing by the terms of the original con perty, that is, homage and service.) Bract.
veyance (in ipsa donations). Id. ibid. and fol. 27.
fol. 45 b, 46. The tenantin fact was domi
The estate of a fcoﬂ'ee to uses. “ The
nus, in the sense of master, he had the ex feoffees to use shall have the dominium,
clusive control of the fee; the dominicum and the cestui que use, the disposition.”
was in him, and not in the lord. Hence Dodridge, J. Latch, 137.

dominicum came to signify that in which
one had a free tenement (liberum tenemen

Sovereignty or dominion. Dominium
maris ; the sovereignty of the sea.

(512)

DOM
A lordship.

Towns. PI. 20.
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Mackeld. Uiv. Law, 268, Kaufmann’s note.
In Tayl. Uiv. Law, 478. See Heinecc. Elem.
the civil law. Strict ownership; that Jur. Civ. lib. 2, tit. 1, fi%337, 338.
which was founded on strict law, as distin
DOMINIUM DIRE UM ET UTILE.
guished from equity. 1 Mackeld. Uiv. L. Lat. The complete and absolute do
Law, 267, 268, Kaufmann’s note.
minion in property; the union of the title
In later law. Property without use; the and the exclusive use. Story, J. 7 Crunch’:
right of a landlord. Tag/l. Civ. Law, 478. R. 603.
In feudal law. Right or proper owner
DOMINIUM EMINENS. L. Lat. Em
ship; the right of a superior or lord, as inent domain.
C'ooper’s Justin. Inst.
distinguished from that of his vassal or Notes, ’*456, 457. Tag/l. Civ. Law, 463.
tenant. Id. ibid. Butler’s Co. Litt. Note See Eminent domain.
77, lib. 3. The title or property which the
Dominium non potest em in pondenti.
sovereign in England is considered as pos Property cannot be in abeyanee. Hal
sessing in all the lands of the kingdom, kerst. Mar. 39, cited Broom’s]l[a:r. Introd.
they being holden either immediately or
DOMINUS. Lat. In the civil law.
mediately of him as lord paramount. Pm.’ Lord, master; one who has the control or
dium domini regis est directum dominium, property of a thing; owner; proprietor.‘
cujus nullus est author nisi Deus ,' the es Dominusfundi ,' owner of land or ground.
tate of the king is right ownership, of Inst. 2. 1. 12. Dominus soli; owner of
which none but God is the source. 00. the soil. Bract. fol. 10. Dominus adi
Litt. 1 b. 2 Bl. Corn. 105.
ﬁcii; owner of the building. Inst. 2. 1. 29.
Allodial property; that which is held of Dominus materiw ; owner of the materials.
no superior. This phrase is used in this Id. 2. 1. 25. Dominus litis, (q. v.); master
sense by Blackstone, who superadds the of a suit; one who has the control or
epithet absolutum, and makes absolutum et management of a suit.
directum dominium to import the same
The owner or proprietor of a thing, as
with dominicum. 2 Bl. Com. 105.
distinguished from him who has the usu
DOMINIUM PLENUM. Lat. Full fruct, or right of using it; (qui habet pro
ownership; the union of the dominium di prietatem, etsi ususfructus alienus sit).
rectum with the dominium utile. Tagl. Dig. 29. 5. 1. 1.
A master or principal; one under whose
Civ. Law, 478.
DOMINIUM UTILE. Lat. In the direction another acts. He who appointed
civil law. Equitable or prtetorian owner a procurator, a proctor or attorney, to act
ship; that which was founded on equity. for him, was called his dominus, or master.
1 Mackeld. Civ. Law, Kaufmann’s note.
Dig. 3.3.1,39. Inst. 3.28. 1. Id. 4. 11.
In later law. Use without roperty; pr. 3. Story on Agency, § 3. The word
the right of atenant. Tag/l. 'iv. Law, was extensively used in this sense, by the
old writers on the law of England; some
478.
In feudal law. Useful or beneﬁcial own times with the addition of the adjective
ership; the usufruct, or right to the use principalis, fro1n which the modern word
and proﬁts of the soil, as distinguished from principal seems to be taken. BTGCL fol.
the dominium directum, (q. v.) or owner 42 b, 212 b, 262, 342 b. Stat. Westm. 2,
ship of the soil itself; the right of avassal c. 10. So, in French, he who appointed
or tenant. 2 Bl. Com. 105. Butler’s C0. an attorney to appear for him in court, was
called his master, (son maister). Theloalﬁ
Litt. Note 77, lib. 3.
*,,* Mr. Spence supposes that the divid Dig. lib. 13, c. 15. See Attorney at law.
ed ownership of lands, expressed by the So, a party who sent another to cssoiu for
terms dominium direetum and dominium him, was called his dominus. Bract. fol.
utile, was known to the Roman law; and 337 b. In old admiralty practice, a client
hence deduces a principal argument in favor was called dominus. Dominus meus est
of the Roman origin of the feudal system. promptus et paratus; my client is ready
1 Spence’s Chancery, 28—34. But the and prepared. Clcrlce’s Prar. Cur. Adm.
use of these terms in the Roman law ap tit. 9.
pears to have originated-with the glossa
DOMINUS. Lat. EFT. seignvur ; L.
tors, who erroneously applied the distinc Fr. seignioun] In feuda and ecclesiastical
tion between the actiones directw and utiles law. A lord, or feudal superior. Feud.
to the contract of emphgteusis, (q. v.) 1 Lib. 1, titt. 4, 5, et passim. Dominus rez;
DOMINIUM DIRECTUM.

Lat.

DOM
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the lord the kin ; the king’s title as lord

DOMNUS, Dompnus. Lat. The con
paramount. 1 l. Com. 367. Towns. Pl. tracted form of dominus, as formerly used
149. Domimts capitalis ; a chief lord. in the titles of emperors, &c. Spelman.
Dominus medias; a mesne or intermediate See Dominus.
lord. Dominus ligius ,- liege lord or sove
D()MUS. Lat. In civil and old Eng
re' n. 1 Bl. Com. 367.
lish law. A house or dwelling; a habita
ord or sir; a title of distinction. It tion. Inst. 4. 4. 8. Towns. Pl. 183-185.
usually denoted a knight or clergyman; and, Appellationc domus habitationem. quoque
according to Cowell, was sometimes given signi/icari, palam est; by the term domus
to a gentleman of quality, though not a it is clear that a habitation also is meant.
knight, especially if he were lord of a manor. Dig. 48. 5. 8. 1. Held to be synonymous
*_‘* Spelman, in remarking on the as with messuagium (a 1nessnage). Cro. Jae.
sumption of this divine appellation by 634. But see Keilw. 57, pl. 7. Domus
human sovereigns, and the higher digni competens ; a suitable house.
Magna
taries of church and state, takes notice of Ckarta, c. 7. Domus mansionalis ; a dwel
what he terms the modesty of the ancients ling-house. 11 Mod. 302. Domum suam
in adopting it. As an evidence of this, he reﬁcere unicu-ique licet, dam non oﬁiciat
mentions the fact that when the Christian invite alteri, in qua jus non habet; every
emperors of Rome came to admit it among one is allowed to repair his own house,

their other titles, it was ﬁrst contracted (by provided he does not incommode an
omitting the letter i,) into Domnus ; and other, against his will, in a matter in which
that the Greek Kipmg was by a similar change he has no right. Dig. 50. 17. 61.
converted into 11690;, the remains of which
A home, residence or domicil. Con
are still preserved in the English and French stitutum esse eam domum unicuique nostrum
Sir, Sire, (S3/r, Cyr, from Gr. trip’) and the dcbere ea.-istimari, ubi quisque sedes ct tabulas
Italian and Spanish Don and Dom. Sec haberet, suarumque rerum eonstitutionem
Senior, Seniores.
fecisset ; it is settled that that ought to be
DOMINUS LITIS. Lat. In the civil considered every man's domicil where he
law. Literally, master of a suit; the client has had his residence and kept his books
or party, as distinguished from the proctor of account, and made the seat of his busi
or attorney; he whose suit it was.* Dig. ness atfairs. Dig. 50. 16. 203.
3. 3. 31, pr. The word dominus is said to
Domustutissimum cuique refugium ntquc
be here used in an improper sense. 1 l't'.(tl!])ll1tlllllIl1 sit. A man’s house should
Mackeld. Civ. Law, 268, 269, § 259, note. be his safest refuge and shelter. Dig. 2.
The person having entire control over 4. 18. This maxim has been adopted in
a suit. Curtis, J. 1 Curtis’ R. 343. The the common law, with a slight change in
party treated by the court in which it is the phrascology. Domus sun cuiqne est [est
pending, as liable for costs. Applied to a unicuique] lutissimum refuginm. To every
third person appearin and defending a man his own house is his safest refuge. 5
suit in admiralty, in be alf and in the ab C0. 91 b. 11 Id. 82. 3 Inst. 162. The
sence of the party to the suit. 1 Curtis’ house of every one is to him as his castle
and fortress, as well for his defence against
R. 201, 203.
DOMINUS NAVIS. Lat. In the civil injury and violence, as for his repose. 5
law. The owner of a vessel. Dig. 39. 4. Co. 91 b. Say. 227. Broom's Max. 205,
[321]. A. man’s dwelling-house is his
11. 2.
DOMITJE NATURIE. Lat. [d0mitus, castle, not for his own personal protection
domita, tamed; from domare, to tame; L. merely, but also for the protection of his
Fr. domeste, domescha] In old English law. family and his property therein. ‘Val
Of a tame or subdued nature or disposition. worth, C. 4 Hill’s (N. Y.) R. 437.
DOMUS CAPITULARIS. L. Lat. In
A phrase applied to tame domestic animals,
(as horses, kine, sheep, poultry, &c.) in old records. A chapter-house; the chap
which a man may have an absolute pro ter-house. Dyer, 26 b.
DOMUS CONVERSORUM. L. Lat.
perty, as distinguished from wild animals.
2 Bl. Com. 390. 2 Kent’s Com. 348. 2 The house of the converts. An ancie1.t
Steph. Com. 68. It seems properly appli house or institution, (Spplman calls it col
cable to wild animals that have been actu Zegium) established by only III. for the
ally tamed, such as deer, swans, &c. Bract. beneﬁt of such Jews as were converted to

fol. 9.

See Fe-rw naturw.

Von. I.

the Chsritian faith.
83

This continued to the
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reign of Edward III. who, having expelled fying nothing more than the gift of a fee,
the Jews from the kingdom, converted the (donatiofeudi). Co. Lift. 9. Crabb’s Hist.
building into a place for keeping the rolls Eng. Law, 95. The English “ gift” has in

and records of the chancery.

Spcl-man. modern times been appropriated to signify

C'011'l?ll, voc. Rolls. It is now called the
Rolls’ Oﬂice in Chancery Lane, though in
Latin the old name is sometimes retained.
Id. voc. Master of the Rolls.

DOMUS RELIGIOSA. L. Lat. In old
‘English law. A religious house.
Cart. 9 Hen. III. e. 36.

DON. L. Fr. A gift.

Mag.

Britt. c. 34. See

Done.

DONA.

Lat. (plur. of Donum, (1. v.) In
Gifts. Dona clandcstina
-aunt semper suspiciosa. Clandestine gifts
old English law.

are always sus icious. 1 Eden’s R. 168.
Broom’s Mar. 1§217].
DONACIO N, Doneison, Dong/son,
Donesein. L. Fr. A gift; a grant. Kelham.

DONARE.

the conveyance of an estate tail. 2 Bl.
Com. 316, 317. But the Latin donatio is
constantly used by Bracton in the largest
sense, including as well a conveyance in
fee simple, (simplex et pura,) as that which
was ualiﬁed or conditiona , (condilionalis
or su modo). Bract. fol. 11, 17.
Donatio simplex ct pura ; a simple and
pure gift; one which, without the compul
sion of any law, civil or natural, and with
out the intervention of any reward, menace
or force, proceeds from the pure and gra

tuitous liberality of the donor, and where
the donor in no case wills that what he
has given, or promises to give, shall return
to him. Bracl. fol. 11. Fleta, lib. 3, c.

Lat. [from donum, a gift; 3, § 3. Otherwise called donatio libcra et
,pu1-a, (a free and pure gift). Bract. fol.

L. Fr. doner, donner-._] In civil and old
English law. To give; to make a gift,
(donationem facere). Inst. 2. 7. 1. Quis
donare possit, ct quis non; who can make
a gift, and who not. Bract. fol. 11 b. The

11 b.

Donatio conditionalis ; a conditional giﬁ,
a gift under a condition or qualiﬁcation,
(sub conditione vel sub modo). Id. foL 11.
same as dare. Id. fol. 12. Donari Vidtilll Fleta, lib. 3, c. 3, 4. These terms and
quod, nullo jun: cogente, comeditur. That distinctions are ta 'en essentially from the
is considered to be given which is granted civil law. Ualv. Lez. Jurid.
Donatio absoluta et larga ; an absolute
without the obligation of any law. Dig.
and unlimited gift, as to a man and his

50. 17. 82.

DONATARIUS. L. Lat. In old Eng heirs generally;

a gift in fee simple].
leta, lib. 3, e. 3,§ 5.
Fleta, lib. 3, c. 13, § 3. Bract. fol. 11 b.
Donatio stricta et coarctala ,' a gift rc
DONATIO. Lat. [from donum, a gift,
or donare, to give. See Dig. 39. 6. 35. 1.] straincd and narrowed, that is, to some par
In the civil law. Gift, or donation; one ticular heirs exclusive of others, (sicut certis
of the modes of acquiring property. Inst. hcercdibus, quibusdam vero a success-ione er
2. 7, pr. 1, 2. Dig. 39. 5. God. 8. 54. clusis). Id. ibitl. Flcta, lib. 3, c. 3, § 5.
This is of two kinds; causa mortis, and This answers to a gift in fee tail.
inter vivos. Inst. ub. sup. Bract. fol. 11.
Donatio non nesumitur. A gift is not
See infra.
presumed.
harton’s Lem.
. Fr. don, done,
DONATIO. Lat.
Donatio pertidtur possessiono mipicntis.

lish law. A donee.

doun.]

In old Englis

lands or chattels.

law.

A

of A gift is perfected [made complete] by the

See Done.

Deﬁned by possession of the receiver. Jenk. (lent.
Bracton (and after him, by Fleta,) to be a 109, case 9. A gift is incomplete until
“certain institution, [or established mode possession is delivered. 2 Kent’s Com. 438.
DONATIO CAUSA MORTIS. Lat.
of conveyance,] which proceeds from pure
liberality and free will, under the comjul A gift in apprehension, expectation, con
sion of no law, [and has for its object to templation or prospect of death.* Dig. 39.

transfer a thing to another;” (qua: am 6. God. 8. 57. Nov. 87. A conditional
imtitutio, quw ea: mera Ziberalitate el volun gift, dependent on the contingency of ex
tate, nullo jure cogente, procedit, ut rem pected death. Gibson, C. J. 2 Wharton’:
transferat ad alium . Bract. fol. 11. Fleta, R. 17, 22. Blackstone has deﬁned it to be
lib. 3, e. 3. See one. Donalio appears “ a death-bed disposition of property, where
to have been the most ancient mode (as do, a person in his ast sickness, apprehending

dedi, dabo were the most ancient words) of his dissolution near, delivers, or causes to
conveying lands, comprehending a gift, be delivered to another the possession of
grant or feoffment; the latter term signi any personal goods, to keep in case of his
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2 Bl. Com. 514.

And this introduced by the later Roman emperors,
and at ﬁrst called donatio ante nuptias, (a
man, C. J. in ‘Veils 1). Tucker, 3 Binneg/’s gift before marriage,) it being made upon
R. 366, 370. It is, however, too narrow the tacit condition that it should take
in so far as it conﬁnes this species of gift effect when the marriage was celebrated,
to cases of last illness, it being sufﬁcient if and was never allowed after marriage.
the apprehension of death arise from Justinian ﬁrst allowed it as well after as
other causes, as from inﬁrmity, old age, or before marriage, and accordingly changed
any external and anticipated danger. Dig. its name to donatio propter nuptias. Inst.
89. 6. 3. 3 Kent’s Com. 444. This is 2. 7. 8. Bracton uses it as another name
clearly shown by Gibson, C. J. from Jus for the old English dower ad oslium eccle
tinian’s Institutes, and appears also from siw, or dower according to the custom of
the Digests, which are followed by Bracton. England. Bract. fol. 92 b. See Fleta,
2 Wharton’: R. 17, 22. Inst. 2. 7. 1. lib. 5. c. 23, § 7. See Dower, Dos.
Dig. 39. 5 & 6. Bract. fol. 60. Fleta,
DONATION. In ecclesiastical law. A
lib. 2, e. 57. Calv. Lew. Jurid. 1 W/zite’s mode of acquiring a beneﬁce by deed of
Lead. Eq. Cases, 614, (Am. ed.)
gift alone, without presentation, institution
A donatio causd mortis is sometimes con or induction. 3 Steph. (Jam. 81.
sidered as a species of legacy, and it is al
DONATIVE ADVOWSON. In eccle

deﬁnition is essentially adopted by Tilgh

ways accompanied with the implied trust siastical law.

A species of advowson,

or condition that, if the donor lives, the where the beneﬁce is conferred on the
property shall revert to himself, being given clerk by the patron’s deed of donation,
only in contemplation of death. 2 Bl. without presentation, institution or induc
Com. 514. 2 Steph. Corn. 103, note (p), tion. 2 Bl. Com. 23. Termea de la Le;/.
and cases cited ibid. Ward on Legacies,
DONATOR. Lat. Efrem donare, q. v.
55, eh. i. sect. iv. Inst. 2. 7. 1. 1 White’s L. Fr. don0ur.] In civi and old English
Equity Cases, 602, 603. Id. 615, (Am. law. A donor or giver; the party who
ed. note, where the American cases are makes a donatio, or gift. Bract. fol. 11, et
given). It is indispensable to its validity seq. Fleta, lib. 3, c. 7, § 4.
that it be accompanied and perfected by a
Donatorius, (properly Donatarius ; Scot
present delivery of the subject of the gift, ticé, a donatary); a donee; a person to

according to the manner in which it is capa whom a gift is made; a purchaser. Brant.
ble of being delivered. Id. 604-607. fol. 13, et seq. FZeta, ub. sup.
Id. 615-619, (Am. ed.
2 Kent’s Com.
Donatur nunqmun dcsinit possidere, ante
445-448, and notes.
ee 1 Story’s Eq. quam donatorius incipiat possidcra The
Jur.
606-607 (1.
donor never ceases to possess, until the
Donations or gifts of this kind are de donee begins to possess. Bract. fol. 41 b.
rived entirely from the civil law, and were

DO’NC’O.

A contraction of Dominica.

introduced into England as early as the 1 Inst. Cler. 10.
DONE, Don, Doun. L. Fr. [from Lat.
time of Bracton, who closely follows the
language of the Digests. Bract. fol. 60. donum.] A gift. Don est un nosme gene
The ﬁrst reported case on the subject of ral plus que ne fl;/i"ement,' gift is a more
these gifts, is said to be that of Jones v. general name than feoifment.
Shelby, in 1710.

Prec. in Ch. 300.

Britt. c.

34.

DONE, Donee. L. Fr. In old English
DONATIO INTER VIVOS. Lat. A
lgiﬁ between the living. The ordinary law. Given. Dona a Londres, &c. ; Grvnn
ind of gift by one person to another. 2 at London, &c. Stat. of Tithes, 2 Inst. 639.
Kenfs Com. 438. 2 Steph. Com. 102. A Donaas it Gaunt, &c.; Grvax at Ghent,
term derived from the civil law. Inst. 2. &c. Conf. Clzartar. ad ﬁnem.

7. 2.
DONATIO PROPTER

DONE. [Lat. ﬁwtum, actum.] Distin
NUPTIAS. guished from “ made.” “ A ‘ deed made’

Lat. In the civil law. A gift on account
of marriage. Inst. 2. 7. 3. God. 5. 3. A
gift made by a husband to his wife, by way
of security for her dos or marriage portion.
Hall{f‘<u, Anal. b. 2, ch. 5, num. 16. Called
in Greek drr|¢spv?h that is, a counter or mu
tual gift.

Calv. Lez. Jurid.

may no doubt mean an ‘instrument made ;’
but a ‘deed done’ is not an ‘instrument
done,’—it is an ‘act done ;’ and there

fore these words, ‘made and done’ apply

to acts as well as deeds.” Lord Brougham,
4 Bell's Appeal Cases, 38. “ You do not
This was say ‘to do a sale,’ so readily as you say
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0 make a sale.’ ” Id. 2 Bell’s Appeal
Cases, 99.
DONEC. Lat. Until. Fleta, lib. 3,
c. 12, § 6. A word of limitation in old
conveyances. Co. Litt. 235 a.
DONEE. [L. Lat. donatarius, donate
rius.] In old English law. He to whom
lands were given; the party to whom a
donatio was made. See Donatio, Donate
rius.

In later law.

He to whom lands or

tenements are given in tail.

Litt. sect. 57.

In modern and American law.

The

party executing apower; otherwise called
the appointer. 4 .l1'ent’s Com. 316. Called
in New-York, the grantee. 1 Rev. Stat.

DOS

cise; out of view; not apparent; not
known.

Adormant partner is one whose name
is not known, or does not appear as part

ner, but who nevertheless is a silent part

ner, and partakes of the proﬁts, and there
by becomes a partner, either absolutely,
to all intents and purposes, or at all events,

in respect to third persons.

According to

Mr. Justice Story, dormant partners, in
strictness of language, mean those who are
merely passive in the ﬁrm, whether known
or unknown, in contradistinction to those
who are active and conduct the business
of the ﬁrm asprincipals. Story on Partn.
§ 80.

[rss], 730, § 135.

The term dormant is sometimes applied
DONERESSE. L. Fr. A female do to an execution, when it is delivered to the
sheriff with directions to levy merely, and
nor. Yearb. T. 7 Edw.,III. 34.
DONK, Dunk. L. Fr.

Then.

A cor

not to sell until a. junior execution is re
2 Hill’s (N. Y.) R. 364.
Dormiunt aliquando lcges, nnnquam mori
Illltlllh The laws sometimes sleep, never
die. 2 Inst. 161.
DORS’. An abbreviation of Dorsetia,
Dorsetshire. 1 Inst. Cl. 28.
DORS, Dorse, Dorce. L. Fr. [from
Lat. dorsum.] The back. Ifellzam. L.
Fr. Diet.
Sur la dorse del obligacion.
Keilw. 162.
DORSUM. Lat. The back. In dorso
recordi ,' on the back of the record. 5
C0. 44 l).

rupted form of Donque, (q. v.) Fet Assa ceived.
ver,

assim.

DONOR. [from L. Fr. donour ; Lat.
donator.] In old English law. He by
whom lands were given to another; the

party making a donatio, (q. v.)

See Do

nator.

In later law. He who gives lands or
tenements to another in tail. L-itt. sect.
57. Termes de la Ley.
In modern and American law. The
party conferring a ower. 4 Kent’: Com.
316. Called in cw-York, the grantor.

1 Rev. Stat. ms], 730, § 135.
DONQUE, Dongues, Adonques, Done,
Dunc,DonIc,D-unk,DunI:y. L. Fr. Then.
Britt. c. 30, etpassim. Litt. sect. 157. Kel
ham. Donques vivant ; then living. 1
And. 1, 2.
DONUM. Lat. In the civil law. A

DOS. Lat. [Gr. 1rpoi§.] In the Roman
law. A sum of money given to a husband,

to enable him to sustain the burdens of
marriage; (pecunia data marilo ad susti
nenda matrimonii onera). Heinecr. El.
Jar. Clo. lib. 2, tit. 8,§ 465. Dig. 23. 3.
Cod. 5. 12. The portion which was given
gift; a free gift. Calv.I/e.r. Jar. Distin with a woman to her husband in marriage;
guished from munus. Dig. 50. 16. 194, corresponding with what was called in the
common law, maritagiu-m, or marriage
214.
DOOM, Dome. In Scotch practice. portion. 1 Reeves’ Hist. Eng. Law, 103.
Judgment; sentence. The judgment of a C0. Lift. 31 a. Bract. fol. 92. Properly
court, formerly pronounced by the mouth translated by the word dowry. ﬂlacqueen

of an oﬂicer called a dempster, (q. v.) and on Hasb. d‘ IVs‘ e, 151, note.
ending with the words, “And this I give
D_os profectit-la was that species of dowry
(or pronounce) for doom.” See Dome. or portion which proceeded from, (profes
The term is still retained; sentences in ta,) or was given by the father or relative
criminal cases ending with the words— (parente of the male sex, out of his pro
“ which is pronounced for doom.” See 2 perty or yhis act. Dig. 23. 3. 5, pr. Cal:-.
Broum’s R. 128.
Lee. Jur.
DORESENAVANT. L. Fr. From
Dos adventitia was that kind of portion
henceforth. Kelham.
which was bestowed by a stranger, (ab er
DORMANT. Fr. and Eng. from Fr. tramo). Id. Dig. 23. 3.5. 9, 11. Brac
dormir ,' Lat. dormire, to sleep.
Sleep ton adopts these terms and distinctions, but
ing; suspended; not active; not in exer deﬁnes the dos profectitia to be that which

DOS
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was given by the father or mother, or other ton constantly employs dos in the sense of
relative, at the time of the contract for mar dower, (sometimes qualifying it as dos ra
rying the daughter; and the dos adventitia tionabilis, (q. v.) and dos mulieris,) though
to be that which was bestowed by others he adopts the Roman phrases dos projecti
than the father or mother, whether it were tia, dos adventitia, in which dos denoted
a relative or stranger. Bract. fol. 92 a, b. the reverse of dower. Bracl. fol. 92 a,b.
Fleta uses the terms dos perﬁzctiva, and The proper Latin word for dower, accord
dos adventiva. Fleta, lib. 5, c. 23, § 4.
ing to Spelman, is doarium, atermed used
DOS. L. Lat. In old English law. in that sense in the early continental law
That property or portion which a freeman of Europe. See Doarium.
gave to his wife at the door of the church,
Dos do dote pcti non dcbet. Dower ought
1n consideration of the nuptials that were not to he demanded of dower. Co. I/itt.
about to take place, and the burden of 31. 4 Co. 122 b. A widow is not dow
matrimony; and intended for the su port able of lands assigned to another woman
of the wife and education of the ch' dren, in dower. 1 Hill2'ard’s Real Prop. 135.
in case the husband should die before her;
Doti lcx tarot: premium puderis cat, idco
(id quod liber homo dat spomw sua: ad os parcatur. The law favors dower; it is the
tium ecclesiw, propter nuptias futuras et reward of modesty, therefore it should be
onus matrimonii, et ad sustentationem uro spared. Branch’s Princ. Co. Litt. 31.
ris et educationem libero;-um, cum fuerint
Ubi nullum matrimonimn, ibi nulls dos.
procreati, si vir prwmoriatur . Bract. fol. Where there is no marriage, there is no
92. Fleta-, lib. 5, c. 23, 2. Usually dower. Brad. fol. 92. To entitle a
translated dower ,' and otherwise called by woman to dowcr, she must be the actual
Bracton, dos mulieris secundum c0nsuetu wife of the party at the time of his decease.
dincm Anglicanam; the wife's dowcr ac 2 Bl. Com. 130. This maxim seems to
cording to the custom of England. Bract. be derived from that of the civil law:
fol. 92 b. 1 Reeves’ Hist. 100. See Dos Ubicunquc matrlmonli nomen non est, lltt
ralionabilir.
\
dos est. Dig. 23. 3. 3.
DOS RATIONABILIS. L. Lat. In
In later law. The one-third part of the
husband’s lands, which the law, on his old English law. Reasonable dowcr. Ra
death, gave the wife, in case he had not tionabilis dos est cujuslibet mulieris de quo
ylavrheviously endowed her ad ostium ecclesiae. cunque tmemento, tertia pars omnium. terra
is was established by the Magna Charts rum et tenementorum, qua rir suus tcnuit
of 9 Hen. III. c. 7. Assignetur ei pro in dominico suo, et ita in feodo, quod cam
dote sud, tercia pars tocius terre mariti sui, inds dotare poterit die quo eam desponaavit.
que sua fail in vita sud, nisi dc minori do Reasonable dower is [the right] of every

tata fuerit ad hostium ecclesiae. This pro
vision, however, is not contained in the
Charter of Kin John.
Dower, in t e modern sense. 2 Bl.
Com. 129, 134. See Dower.
"‘,,,"' The use of this word to signify the
dowcr of the common law, though estab

married woman, out of every kind of tene
ment, [being] the third part of all the lands

and tenements which her husband held in
his demesne and in fee, so that he might

endow her thereof on the day he mamed
her.

Bract. fol. 92.

See Fleta, lib. 5,

c. 23, §11. This passage is quoted by

lished by long usage, is, as Spelman has Lord Coke. 00. Litt. 33 b.
This kind of dower was otherwise called
shown, an o vious misapplication. Dos
was used in the Roman law, in the opposite dowcr by the common law. 2 Bl. Corn.
sense of a marriarre portion. 2 Bl. Com. 134.
DOT. Fr. []f)|-om Lat. dos, q. v.] In
129. See supra. Tience, Tacitus remarked
owry, or marriage portion.
it as a singularity among the ancient Ger the civil law.
mans, that instead of the wife bringing a Oiv. Code of Louis. art. 2317.

DOTAL. [from Lat. dotalia] Relating
portion to the husband, the husband con
ferred it on the wife. Dotem non azor to the marriage portion of a woman; con
marito, sed azori maritus afert. De Mb stituting or comprised in her portion/*
rib. Germ. c. 18. Dos was used in the Wharton’: Lex.
This word is not ro erly applicable to
English sense of dower as early as the
time of Glanville, though that writer takes the dower of the ngish law, the Lat.
notice that in the Roman law it had a dif dotalia from which it is formed being a
ferent meaning. Glanv. lib. 6, c. 1. Brac term of the Roman law, derived from doc

DOU
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in the Roman sense. Dotalc prwdi-um ; Ina. 280. This is not to be confounded
the dotal estate. Inst. 2. 8, pr. Sec Dig. with re-assurance, which is made by the in
23. 4.

surer.

Id. 23. 5.

DOTALITIUM. L. Lat. In canon and
feuclallaw. Dower. Spelman,voc. D0ari
um. Calv. Let‘. 2 Bl. Com. 129. Used
as early as A. D. 841.
DOTARD. A dry old tree; a tree de
cayed with age.

Bac0n’s Works, iv. 217.

Pollards and dotards. Ambl. 134.
DOTARE. Lat. from dos, q. v.] In
old English law.
0 endow; to give a
dowry or dower. Bract. fol. 93, 94. Do
tata; endowed. Id. ibid.
DOTARIUM. L. Lat. In early Euro
peanlaw. Dower. Spelman,voc.Doan'um.
D()TE,D0tif. L. Fr. Doubtful. Kelham.
DOTE. Span. [from Lat. dos, q. v.]
In Spanish law. The marriage portion of
a wife. White’s IVew Rccop. b. 1, tit. 6,
c. 1. The property which the wife gives

See Re-assurance.

4 DOUBLE PLEA.

Lat. duple:cpla

citum,] A plea which contains several dis
tinct answersto the plaintiff’s declaration.‘

Steph. Pl. 251, 252.

A plea containing

several distinct matters in answer to diﬁ"er~

ent parts of the declaration, where either
of such matters alone is a suﬁicient answer

to the whole.* Id. ibid. See Arch. Cir.
Pl. 174. A plea containing an averment
or denial of several facts, constituting dis

tinct points or defences.* 1 Burr. 316.
The averment of several facts going to
make up one point, will not render a plea
double.

1 Smith’: Lead. Cas. 249, (Am.

ed. note}é
DOU LE QUARREL.

See Duplea:

querela.

DOUBLE VOUCHER.

In a common

to the husband on account of marriage, or recovery.

A voucher over; a voucher by a
for the purpose of supporting the mat party who had himself been vouched.* It
rimonial expenses. Id. b. 1, tit. 7, c. 1, was formerly usual, ﬁrst to convey an estate
§ 1. Schmidt’s Civ. Law, 75.
of freehold to some indifferent person,

DOTISSA.

L. Lat. [from dos, dower.] against whom the praecipe was brought;

A dowager. Com. 185.
DOTKIN. See Doitkin.
DOTOUS. L. Fr. Doubtful; in doubt.
Kelham.
DOUARIUM. See Doarium.
DOUBLE AVAIL OF MARRIAGE.

In Scotch law.

and then he vouched the tenant in tail, who
vouched over the common vouchee. Id.
ibid. See Voucher.

DOUBLE VVASTE. The name given
to that species of waste where a tenant suf
fers a house to be wasted, and then fells

Double the ordinary or timber to repair it.

Go. Litt. 53 b.
DOUCE, Douze. L. Fr. Twelve. Re
single value of a marriage. BeZZ’s Diet.
conisaume de douce jurours. Britt. c. 90.
See Duplex valor maritagii.
DOULCE.- L. Fr. Gracious; gentle.
DOUBLE BOND. In Scotch law. A
bond with a penalty, as distinguished from Kelham.
DOUN. L. Fr. A ift. Otherwise
a single bond. 2 Kames’ Equity, 359.

DOUBLE COSTS.

In practice.

The written don and done.

T e thirty-fourth

ordinary single costs of suit, and one-half chapter of Britton is entitled De Doun-s.
of that amount in addition. 2 Tidd’s Pr.
DOUNQUES. L. Fr. Then. Yearb.
987. Double is not used here in its M. 2 Edw. II. 21.
ordinary sense of twice the amount. These
DOUNT. L. Fr. “Wherefore; from
costs are now abolished in England, by whence. Kellmm. Britt. c. 110.
Vi/'hereof; out of which. Id. ibid.
statute 5 & 6 Vict. c. 97. Wharton’s Lez.
DOUBLE FINE. In old English law.
DOUS. L. Fr. Two. Ifclba-m.
A ﬁne sur done grant et render was called a
DOUTE. L. Fr. Doubt; fear. I1'el
double ﬁne, because it comprehended the ham.
DOUTER, Doubter. L. Fr. To doubt;
ﬁne sur cognizance do droit come ceo, &c.
and the ﬁne sur concessit. 2 Bl. Com. to fear or apprehend. Kelhanz.
353.
DOUX. L. Fr. Two. Ifelham.
DOVORRE, Douree. L. Fr. Dover.
DOUBLE INSURANCE, (or ASSU
RANCE). The insurance of property twice Kelham.
by the party insured, on the same risk."‘
DO\V. [Lat. dotaa-e.] To give, or en
A double insurance is where the party in dow. Cowell.
sured makes two insurances on the same
DOWABLE. [Lat.dotabilis.] Entitled
risk and the same interest. 3 Kent’s Com. to be endowed.
280. See 2 Steph. Com. 17 5. Park on
DOWAGER.
Lat. dotata, dot€ssu.]

DOW
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In English law. A widow endowed, or dower, and is expressly conﬁrmed by
who has a jointure. Blount. A widow Magna Charta, (9 Hen. III.) e. 7. The
who either enjoys a dower from her de ancient mode of endowment at the church
ceased husband, or who has roperty of door, by the husband, is supposed by some
her own brought by her to her husband on to be derived from the donatio propter
marriage, and settled on herself after his nuptias of the Roman law, and Bracton
decease. Brande.
calls it expressly by that name. Long’s
A title given in England to a widow Discourses, 99-102. Bract. fol. 92 b.
lady, to distinguish her from the wife of But see 2 Bl. Corn. 129. Spelman, voc.
her husband’s heir, having the same title. Doari um. Cruise Dig. tit. Dower.
Brande. It is applied chieﬂy to the
The word dower itself is derived by
widows of princes, dukes, and other per Spelman from the Fr. douaire, as are also
sonages of rank and title. Uowell. Blount. the Lat. doarium, and douar-tum. It oc
A queen dowagcr is the widow of the curs in its present form at a very early
period, being constantly used as a law
king. 1 Bl. Com. 223.
DOVVARIE. L. Fr. Dower. Britt. French word by Britton, whose several
c. 47.
chapters on this subject are entitled .D¢\
DO\VE. L. Fr. Endowed. Britt. c. Dowers, De establissementz dc dower, De
assignment de dower, and De remedy de
110.
DOVVER. L. Fr. and Eng. [L. Lat. dos, dower. Britt. cc. 101, 102, 103, 104.
dos mulieris, doarium, douarium, dotarium, Dowar or douar may have been an earlier
dodarium, dotalz'tium, trims, tertia ,' L. Fr. form. Dower is also used in the original
dowarie, douaire, dowere, dower; Scotch, law French of Littleton.
terce.] That portion (usually one-third) of
DO\VER BY THE COMMON LAW.
a man’s lands and tenements which his [L. Lat. dos per communem legem.]- The
widow is entitled, after his death, to have ordinary kind of dower in English and
and hold for the term of l1er natural life, American law, consisting of one-third of
for the sustenance of herself, and the nur the lands of which the husband was seised
ture and education of her children. Go. in fee at any time during the coverture.
Litl. 30 b. Litt. sect. 36. Bract. fol. 92, Litt. sect. 36. 2 Bl. Com. 132. 2 Steph.
92 b. Fleta, lib. 5, c. 23, §11. 2 Bl. Com. 302. 4 .Kent’s Com. 35. 1 Green
Com. 129, 130. 2 Staph. Com. 302. 2 leaf’s C'ruise’s Dig. [I83], 165, note. See
Crablfs Real Prop. 124, §1117. 4 I1'ent’s United States Digest, Dower and Curtesy.
Com. 35. Macquem, Husb. d1‘ IVQ/‘e, 158.
The law of dower in England has been
The estate or interest of the widow in such materially modiﬁed of late, by the statute
portion is called an estate in dower, and called the Dower Act, 3 & 4 “''ill. IV.
she herself is termed tenant in dower (tenens C. 105.

in dole).

Co. Litt. 30 a.

See Estate in

dower, Dos.

DOWER BY CUSTOM.

A kind of

dower in England, regulated by custom,

*,,,"‘ Dower is now given to the widow where the quantity allowed the wife differed
by the express provision of the law, but from the proportion of the common law;

was anciently conferred in England by the
act of the husband himself, who endowed
his wife at the church door, at the time of
the espousals, with the whole of his lands
or such part as he pleased, specifying the
same; which was called the corwtitutio
dotis, or establishment of dower. See
Dower ad ostium ecclesiw. If no speciﬁc
dotation of this kind was made by the hus

as that the wife should have half the hus
band’s lands, or, in some places, the whole;
and in some, only a quarter. 2 Bl. Com.
132. Litt. sect. 37.

DO\VER AD OSTIUM ECCLESIAZ.
L. Lat. Dower at the church door or
porch. An ancient kind of dower in Eng
and, where a man, (being tenant in fee
simple, of full age,) openly at the church

band, the common law gave the wife the door, where all marriages were formerly

third part (which was called her dos celebrated, after aﬂiance made and troth
rationabilis, q. v.%) of such lands and tenc plightcd between them, endowed his wife
ments as the bus and was seised of at the with the whole of his lands, or such quan
time of the espousals, or, in Bracton’s

tity as be pleased, at the same time speci

language, of which he might then have en fying and ascertaining the same. Litt.
dowed her. 2 Bl. Com. 134. Bract. fol. sect. 39. 2 Bl. Com. 133. According to
92. This is the origin of the modern Bracton, the endowment was made before
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the espousal, at the commencement of the marriage portion. C0. Litl. 31 a. See
contract, (ante desponsafionmz, in initio con ]l[arz'!a_r/ium.
It expresses the proper
trantfts). Bract. fol. 92.
meaning of the dos of the Roman, the dot

’*,,,’* This appears to have been the origi of the French, and the date of the Spanish
nal English dower, and is supposed by some law, but is a Very different thing from dower,
to have been derived from the donatio prop with which it has sometimes been con
ttr nuptias of the civil law. See Dower. founded.
DOY. L. Fr. Owe; ought. Sauve
It was formerly the most usual species of
dower, and, though latterly fallen into dis la foy quejeo doy au roy; saving the faith
use, was not abolished until the statute of which I owe to the king. Britt. c. 68.
3 & 4 \Vill. IV. c. 105, s. 13. 2 Bl. Com. See Doit.
133-135.

I Steph. Com. 252, 253.

The

DOYNE, Doigne.

L. Fr.

Give.

Jeo

wife might be endowed of personalty or te do no; I give you. Britt. c. 86.
goods as well as of lands, and a trace of this
D Z, Doze, Dozze. L. Fr. Twelve;
ancient kind of dower is still distinctly pre the twelfth. Kelham.
served in the marriage ritual of the church
DOZEIN. L. Fr. Twelve; a person
of England, in the expression “ with all my twelve years of age. Stat. 18 Edw. II.
worldly goods I thee endow.” See 2 Bl. Barringt. Obs. Stat. 208.
Com. 134, note p).
DOZY ME, Dozime, Dozine.
L Fr.
DOWER D LA PLUIS BEALE. Twelve. A parfaire sa ley ove sa dozyme
L. Fr. Dower of the fairest
A meg/n ,' to perfect his law with his twelve
species of ancient English dower, incident hand. Britt. c. 27. Sec Duzein.
to the old tenures, where there was a guar
DR. An abbreviation of Droit. Kelham.
dian in chivalry, and the wife occupied
DRACHMA. A term employed in old

lands of the heir as guardian in socage. If pleadings and records, to denote a groat.
the wife brought a writ of dower against Towns. Pl. 180.
such guardian in chivalry, he might show . An Athenian silver coin, (Gr. 8_0ax’|ﬁ,)
this matter, and pray that the wife might of the value of about 71}d. sterhng.
be endowed de la pluis belle of the tene

DRAFT, Drauyht.

The common term

ment in socage. Litt. sect. 48. This kind for a bill of exchange; as being drawn by
of dower was abolished with the military one person on another. 2 Bl. C0-m. 467.
tenures. ‘ 2 Bl. Com. 132.

An instrument or paper as ﬁrst, or origi

DOVVER EX ASSENSU PATRIS. nally drawn, or roughly written before it is
L. Lat. Dower by the father’s assent. A co ied or engrossed.
RANA. L. Lat. In old records. A
when the husband’s father was alive, and drain. Cowell.
the son, by his consent expressly given,
DRASCHIA. L. Lat. In old English
endowed his wife with parcel of his father’s law. Grains; the refuse of malt after brew

species of dower ad ostium ecclesiw, made

lands. Litt. sect. 40. 2 Bl. Com. 133.
ing.) Flela, lib. 2, c. 82, § 5.
DOVVERE. L. Fr. Dower. Dowere
RAVV.
Lat. trartare, detraclara]
rte devietz avoir, gar rostre baroun est en In English criminal law. To draw on a
vie ; dower you on ht not to have, for your hurdle to the place of execution. 4 Bl.
husband is alive. §'earb. P. 1 Edw. II. p. 6. Com. 92, 377. In cases of high treason

DOVVMENT.

L. Fr.

In old English the convict was drawn, hung and quartered.

law. Endowment. A word used by Lit
tleton in nearly the sense of dower. Dower
gue est appelle dowment ad ostium ecclesiaz,
et dower appelle dowment, &c. ; dower
which is called dowment at the church
door, and dower called dowment-, &c. Litt.

Id. ibid.
DRAVVBACK. In commerce. An al
lowance made to merchants on the re-ex
portation of certain imported goods, which
in some cases consists ofthe whole, in others

of a part of the duties which had been paid
sect. 38.
upon the importation. Encg/clop. Amer-fr.
DOVVRESS. A woman entitled to —The remitting or paying back of duties
dower; a tenant in dower. 2 P. Wms. 707. previously paid on a commodity, on its
DOVVRY.
The portion or property being exported. Jll'cC'ulloch’s Diet. An
which the wife brings her husband in mar drews on Rev. Laws, chap. vii. See De
riage; which, if in lands, was ancicntly benture.
called frank-marriage, or marriage, (mari
DRAWEE.

tagium) ; if in money, goods or chattels, a mercantile law.

[L. Lat. 1rassah1s.]

In

The person to whom a

(521)

DRI

DRO

DRIFT OF THE FOREST. L. Lat.
Story on agitatio animalium in foresta.]
n forest
law. An examination or view of cattle in

bill of exchange is addressed, or on whom

it is drawn.

3 Kent’: Com. 75.

Bills, § 115.
DRAWER.

L. Lat. trassans.]

In a forest; formerly made at certain times in

mercantile law.

he person who draws a the year, by the oﬂicers of the forest, by
bill of exchange. 3 Kent’s Com. 75. Story driving all the cattle into some pound or
on Bills, § 114.
'
enclosed place, in order to see whose they
DRAVVING TO EXECUTION. In were, and whether they were commonable,
English criminal law.

The act of drawing

and whether the forest were surcharged or

a condemned criminal on a hurdle, from the not. Illa-nwood, part 2, c. 15. 4 Inst. 309.
place of prison to the place of execution. Termes de la Leg/. See Common, Forest.
DRIFT-\VAY.
Lat. aclus, drova.]
Bacon.‘s Works, iv. 291. 4 Bl. Com. 377.
See 4 Mod. 162. \Vhere a man was hanged A way, road or path used for driving cat
on an appeal of death, the wife of the person tle. C0. Litt. 56 a. See Actus, Drz_'ﬂ.
killed and all his kindred drew the felon to A term used in the state of Rhode Island.
execution. Blackal. L. Tr. 35.
2 Hilliard’: Real Prop. 33. Called in
v.) A carriage
DRAVVLATCHES. In old English law. Scotch law, drove-road,
Thieves or robbers. Stat. 5 Edw. III. e. way will comprehend a orsc-way, but not
14. 7 Ric. II. c. 5. Lambard Eirenarch. a drift-way. Heath, J. 1Taunt. 285.
lib. 2, c. 6.

Cowell.

DRINCLEAN.

Sax.

A contribution

DREIT, Drect, Drelt. L. Fr. Right.
Kelbam. The same as droit, (q. v.) These
forms of the word show very clearly the
derivation, through the L. Lat. de-rittum,
derictum, from the Lat. direclum, (qq. v.)
DREIT DREIT. L. Fr. [Lat. jus du
plicatum.
In old English law. Double
right. T e right of possession and the right
0 property united. (Est jus possessionis et
jua proprielalis.) Bract. fol. 206 b, 283 b.
See Droit rlroil.
DRENCHES, Drenges. [L. Lat. drengi.]
A species of tenants mentioned in Domes

of tenants, in the time of the Saxons, to
wards a potation, or ale, provided to enter
tain the lord, or his steward.
Cowell.

Norfolk, from which it would appear that
the name was given to certain tenants in
capite, who, at the coming of William the
Conqueror, being put out of their estates,
were afterwards, upon complaint being
made to him, restored to them, on their

or their landlords, for driving their cattle
through a manor to fairs or markets.
Cowell. Blount.
DROIT, Droict, Dreit. L. Fr. [Lat
jus, rectum, d1'reclum.] Right; justice. 00.
Litt. 158 b. See Direclum,R-ight.

See Cervisarii.
DRIP. [Lat stillicidium.] A species
of servitude derived from the civil law, by
which one man eng es to permit the waters

ﬂowing from the mo ofhis neighbor’s house
to fall [or drip%on his estate. 3 11"ent’s
Com. 436. 2
illiard’s Real Prop. 85.
See Slillicidium.
_
DROFDENE, Drofden. Sax. Agrove,

or woody place, where cattle were kept.
day book, whom Spelman supposes to have Oowell. Blount.
DROFLAND. Sax. [from dryfene, driv
been military vassals or tenants by knight
service. The same author quotes an old en.] A quit rent, or yearly payment, for
MS. record of the family of Sharnburn, in merly made by some tenants ‘to the king,

making it a pear that they were owners
thereof, and ad taken no part against him

A right.

See infra, and see Jus.

A writ of right, so called in the old books.
either by aid or counsel, (in cons-ilio et 00. Litt. 158 b.
Law. The common law is sometimes
auzilio). Spelman. According to Lord
Coke, who spells the word dreuchs, they termed common droit. Litt. sect. 213. 00.
were free tenants of a manor. Co. Litt. 5 b. Litt. 142 a. See Common law.
DRENER. See Derener.
Droit ne done pluis que suit dcmaunde.
DRENGAGE.
Lat. drenyagium. The law gives not more than is demanded.
The tenure by which the drenehes (q. v. 2 Inst. 286.
Droit no poet pas moricr. Right cannot
held their lands. 7 Spelman.
DREYN, Drein. L. Fr. Forms of die. Jenk. Cent. 100, case 95.
DROIT D’AUBAINE D’AUBAIGNE,
Darrein, (q. v.
DRIFT.
t. agilatio.] In old Eng and sometimes DROIT ’AUBENAGE).
lish law. A driving. A term applied to L. Fr. [L. Lat. jus albinatus,jus albana_qii.]
A right or prerogative of the sovereigns of
cattle. See infra.
'
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some countries in Europe, entitling them,
on the death of an alien or stranger, to all
he was worth, unless he had a particular
exemption. 1 Rob. Charles V. Appendix,
Note xxix. 1 Bl. Com. 372. This was

DRO

DROIT DE GITE.

Fr.

In French

feudal law. The duty incumbent on a ro
turicr, holding lands within the royal do
main, of supplying board and lodging to
the king and to his suite, while on a royal

particularly the case in France, where, from progress. Sleph. Lect. 351.
the time of Charlemagne down to within
DROIT DE GREFFE. Fr.
a recent period, a stranger could not, except
by special favor, dispose of his property by
will, and when he died, the sovereign or lord
of the barony succeeded by right of inheri
tance to his estate. Id. ibid. Spelman,
voc. Albanns. Ducan_qe,voc.Albani. Re
pertoiré de Jurisp. par Merlin, tit. Aubaine.
2 Kent’: Com. 67—69. It was abolished
in 1791, but revived under Napoleon, and
was ﬁnally abolished only in 1819. Id.

In old

French law. The right of selling various
oﬁices connected with the custody of judi
cial records or notarial acts. Steph. Lect.
354. A privilege of the French kings.

DROIT DE MAITRISE. In old French
law.

A charge payable to the crown by

any one, who, after having served his ap

prenticeship in any commercial guild or

brotherhood, sought to become a master
workman in it on his own account.

Steph.

ibid.

It a pears, however, to have survived Lect. 354.
in other places to the present day, being
DROIT DE PRISE. Fr. In French
formally relinquished as a subsisting right, feudal law. The duty (incumbent on a
in treaties recently made between the roturier) of supplying to the king on cred
United States and several of the European it, during a certain period, such articles of
powers. Convention with Hesse Cassel,
March 25, 1844, Art. 1. Convention with
Wurttenzburg, April 10, 1844.
The etymology of aubaine has been vari
ously given. Nicot says it was anciently
spelt hobaine, from the verb hober, which
signiﬁes to remove from one place to
another. Thresor de la Lang. Franc. fol.
Paris, 1606. Cujacius derives the word
from the -Lat. advena, a foreigner or stran
ger. Cujac. Opera, fol. Ncap. 1758, tom.
ix. col. 1719. S elman derives it from the
Lat. aliba natus, a person born clsewhere,)
which seems the best explanation. Spel
man, voc. Albanus. P. O’;/clop. voc. Au
baine.

domestic consumption as might be re
guired for the royal household. Steph.
ect. 351.
DROIT DE QUINT.

Fr.

In French

feudal law. A relief payable by anoble
vassal to the king as his scigncur, on every
change in the ownership of his ﬁef. Stcpb.
Lect. 350.

DROIT DROIT.

L. Fr.

Lat. jus

duplicctum.] In old English law. A
double right. The right of possession uni
ted with the right of property. 2 Bl. Com.
199. C0. Litt. 266 a. 1 Reeves’ Hist.
476.
4 ](ent’s Com. 373.
See Dreit
dreit.

Fr. In French law.
The Roman civil law,
formerly claimed by the lords of the coasts or C-or us Juris Civilis. Steph. Lcct. 130.
of certain parts of France, to shipwrecks,
DR ITS OF ADMIRALTY. Rights
by which not only the property, but the or perquisites of the admiralty. A term
persons of those who were cast away, were applied to goods found derelict at sea. 1
conﬁscated for the prince who was lord of Robinson’s Adm. Rep. 32. 2 Kent's Com-.
the coast. Otherwise called droit de In-is 357, note. Applied also to property cap
sur le mwfrages. The right prevailed tured in time of war, by non-commissioned
chieﬂy in Bretagne, and was solemnly ab vessels of a belligerent nation. 1 ]{ent's
rogated by Henry III. as duke of Nor Com. 96.
-mandy, Aquitaine and Guienne, in a char
DROITURAL. [fromdroit,righL] In
ter granted A. D. 1226, preserved among old English practice. Relating to right;

DROIT DE BRIS.

the rolls at Bordeaux.

Art. xxvi. Note.

pendix.

L. Fr.

DROIT ECRIT.

A right (The written law.)

Laws of Oleron, or, more strictly, relating to the mere right

1 Peters’ Adm. Decis. Ap

See Brie.

of property, as distinguished from the right
of possession.

An action droitural was an

action brought to determine the right of

' DROIT DE GARDE. In French feu
dal law. Right of ward. The guardian
ship of the estate and person of a noble
vassal, to which the king, during his mi

certain the ri ht of possession.

nority, was entitled.

Com. 486.

Steph. Lect. 250.

property, as distinguished from an action
possessory, in which the object was to as

3 Staph.

éurtonls Real Prop. 123, pl.
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377, note. Roscoe’s Real Act. 2. This Quantities of corn paid to a mill, whether
was the old distinction of writs relating to the payers grind or not. Wharton’s Lez.
lands. Gilb. C’. Pleas, 5. Writs of right
DRY RENT. [L. Lat. redditus siccua]

proper were writs droitural.
sorg.

See Posses The same as rent seek, (q. v.)- 2 Bl. Com. 42.
Duns uxores eodcm tempore habcrc non
DROITURE. L. Fr. [from droit, right] llttl. It is not lawful to have two wives

In old English law. Right; justice. En at the same time. Inst. 1. 10. 6. 1 Bl.
primes voit le rog/—que common droiture Com. 436.
soit fait it touts; in the ﬁrst place, the
DUB. An abbreviation of Dubitatur,
king wills that common right be done to (q. v.) used in the reports.
all. Stat. I/Vestm. 1, c. 1.
DUBITANS. Lat. Doubting. Dob
DROITURELE, Droiturcl, Droiturelle. bin, J. dubitans. 1 Show. 364.
L. Fr. [from droit-ure or draft, right]
DUBITATUR. L. Lat. It is doubted. '
Rightful; lawful. Britt. c. 27.
Frequently used in the books, where a
DROMO, Dromunda. L. Lat. In old point is doubted.
records. A ship or large vessel made for
DUBITAVIT. Lat. Doubted. Vaug
great burden and swift sailing. Cowell. han, C. J. dubitavit. Freem. 150.
Spelman.
DUBLEE. L. Fr. Doubled; repeated;
DROVA. L. Lat. In old records. A duplicate. Kellzam.
drove, or drift-way.

A common road for

DUC. L. Fr. Duke. Yearb. M. 8
Hen. VI. 22.
DUCATUS. L. Lat. [from duz, q. v.]

driving cattle. Cowell.
DROVE-ROAD. In Scotch law. A
road for driving cattle. 7 BelZ’s Appeal
Cases, 43, 53, '57. A drift-road. Lord
Brougham, Id. ibid.
DROVE-STANCE. In Scotch law. A
place adjoining a drove-road, for resting
and refreshing sheep and cattle on their
journey. 7 Bell’s App. Gas. 53, 57.
DROWN. To merge or sink. “In

duke. Feud. Lib. 1, tit. 14. Lib. 2, tit.
10. Spelman, voc. Dur.
DUCE, Douce. L. Fr. [from Lat. dul
cis.] Fresh. Ewe douce ,' fresh water.

some cases, a right of freehold shall drown

Britt. C. I.

in a chattel.” Co. Litt. 266 a, 321 a.
DRU. A thicket of wood in a valley.
Domesday.
DRUCIITE, Drutke. In old Euro ean
law. Betrothed. L. Salic. tit. 14, ‘ 10.
Spelma-n.

DUC-ES TECUM. L. Lat. (You bring
with you.) In practice. A term applied
to certain writs, where a party summoned
to appear in court is required to bring with

In old English law. 'A duchy. Reg.
O-rig. 153.
In feudal and old European law. A

dukcdom; the dignity or territory of a

him some piece of evidence, or other thing

that the courtwould view. Uowell. Termes
In old de la Leg. See Subpoena duces tecum.

DRUDES, Drudi. L. Lat.
feudal law. A name given to a species of
vassal.

Spelman.

DUCES TECUM LICET LANGUI—
DUS. L. Lat. (Bring with you, although

DRUNGARIUS. L. Lat. In old Euro sick.) In practice. An ancient writ, now
pean law. The commander of a drungus, obsolete, directed to the sheriﬁ‘, upon a re
or band of soldiers. Applied also to a naval turn that he could not bring his prisoner,
commander. Spelman.
without danger of death, he being adeo
DRUNGUS. L. Lat. In old European languidus, (so sick); whereupon the court
law. A band of soldiers, (globes militum). granted a mbeas corpus in the nature of
Spelman.
a duces tecum licet languidus. Cowell.
DRY EXCHANGE.
Lat. cambium Blount.
siccum.]

In English law.

Atcrm former

DUCHY COURT OF LANCASTER.

ly in use, said to have been invented for A court of special jurisdiction in England,
the purpose of disguising and covering held before the chancellor of the duchy of
usury; something being pretended to pass Lancaster, or his deputy, concerning all
on both sides, whereas in truth, nothing matter of equity relating to lands holden of
passed but on one side, in which respect it the kin in right of the duchy of Lancaster.
' was called dry. Stat. 3 Hen. VII. c. 5. 3 Bl. (firm. 78. 3 Steph. Com. 446. The
Cowell. Blount. Lad. Lopez. de Contr. proceedings in this court are the same as
et Negot. cited ibltl.
on the equity side in the courts of exche
DRY MULTURES. In Scotch law. quer and chancery. Id. ibid.
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DUE

DUM

DUCISSA. L. Lat. [from duz, q. v.l] cuss-io duelli; the striking of a duel, the
In old pleading. A duchess. Towns. P . commencement of the combat. Id; ibid.
See Battel, Combat. Camp-ﬁght.
149.
DUI. L. Fr. To-day. I(elI1am.
DUCKING $TOOL. See Castigatorg/,
DUIST,Duit. L.Fr. Ought. Kellzam.
Cuckiny stool.
DUDZIME. L. Fr. Twelve. Kelham. Britt. c. 22.
DUKE.
Fr. due ; from Lat. dux, from
Dudzime main; twelve hands. LL. Gal.
ducere, to lead.] The ﬁrst title of dignit_v in
Conq. l. 4.
Great Britain, after the royal family. 1
DUE. L. Fr. Of the. Kelham.
DUE. [Lat. debitum, from debere, to Bl. Com. 397. 3 Steph. Com. 1,2. Cam
owe.] That which one owes; that which den Brit. tit. Ordines. Derived from the
one ought to pay, or do to, or for another-.'* Latin due, the leader of an army, which
Orabb’:
Owed, or owing, as distinguished from duke itself originally signiﬁed.
payable. A debt is often said to be due Hist. 236. See Dun.
from a person, where he is the party owing
DULY. In due or proper form, or
it, or primarily bound to pay, whether the manner.
time for payment has, or has not arrived.

Regularly; upon a proper foundation, as

Story, J. 6 Peters’ Rep. 29, 36. Whar
ton’s Lez. See Debitum.
Payable. 3 Selden’s R. 476. Abill or
note is commonly said to be due, when the
time for payment of it has arrived. Story,
J. ub. cup.

distinguished from mere form. See 15
Mees. &: W. 465, 469.
DUM. Lat. While. A word of limi

tation in old conveyances.

form.
DUE-BILL.

good behaviour. 2 Bl. Com. 252. The
implied condition on which a feud or fee

C0. Litt. 235 a.

10 C0. 41 b.

DUM BENE SE GESSERIT. L Lat.
Regular; formal; according to rule or \Vhile he conducted himself well; during
A brief written acknow

was originally given. Id. See Quamdin
ing‘ words: “Due A. B.—dollars, ipayable bene se gesserint.
DUM FERVET OPUS. Lat. While
on demand] Dated, &c. C. D.’ It is
ledgment of a debt, usually in the follow

not made payable to order, like a promis
sory note. See I. 0. U.

DUE PROCESS OF LA\V.

Law, in

the work glows; in the heat of action.
Kent’s Com. 120.

1

DUM FUIT INFRA zETATEM. L.

its regular course of administration through Lat. (\Vhile he was within age.) In old
courts of justice. 2 Kent’s Com. 13, cited English practice. A writ of entry which
by Comstock, J. 3 I(ernan’s R. 395. Due formerly lay for an infant after he had at
process of law imports a judicial trial, and tained his full age, to recover lands which
not a mere declaration of legislative will by he had aliened in fee, in tail, or for life,
the passing of a law. Johnson, J. Id. durin his infancy; and after his death, his
416. See 4 Hill's (N. Y.) R. 140. 3 heir ad the same remedy. Reg. Orig.
C'omstock's R. 511. 2 Story on the Oonst. 228 b. F. JV. B. 192, G. Litt. sect. 406.
C0. Litt. 247 b. Roscoe’s Real Act. 98.
§ 1789.

DUELLUM. Lat. from duo, two.] Long superseded by the action of eject
In old English and Scotc law. The judi ment, and ﬁnally abolished in England, by
cial combat, or trial by battel. Bract. lib. statute 3 & 4 \Vill. IV. c. 27.
3, tr. 2, c. 21, fol. 141 b. Spelman. Slcene
DUM FUIT IN PRISONA. L. Lat
de Verb. Sign. A single combat between (While he was in prison.) In old English
two, to prove the truth in a suit; the one practice. A writ of entry which lay to
who overcame being considered as having
proved his case. (Est singularis pugna
inter duos, ad probandum veritatem litis, et
qui vieerit probasse intelligitur.) Fleta,
lib. I, c. 34, § 26. Duellum is the appro
priate Latin word, sometimes expressed by

restore a man to the possession of lands
which he had aliened under duress of im

prisonment. Roscoe’s Real Act. 93. 2
Inst. 482. Abolished with the preceding
writ.

DUM FUIT NON COMPOS ME.\'
C’o. TIS. L. Lat. (While he was of unsound
4 last. 157. Battail, bataille, mind.) In old English practice. A writ

‘monomachia, (single ﬁght).

Id. ibid.

Litt. 294 b.
or battayle, was the Norman French. Va of entry which lay for a man who had
diare duellum ; to wage the duel, to ive aliened his lands while he was of unsound
pledges to ﬁght. Bract. fol. 141 b.
er mind, to recover them from the alienee.

DUO
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Reg. Orig. 228 b. F. N’. B. 202, C. 2
Bl. Chm. 291. 3 Reeves’ Hist. 31. Termes
de la Leg. .Roscoe‘s Real Act. 93. Abol
ished with the receding writ.
DEM REC ‘NS FUIT MALEFICI

DUP

3 Bl. Com. 343.

I1 covint aver oue luy

xi maynz de jureroue Iuy,&c.; it behooves

to have with him eleven hands to swear
with him, &c. Dyversite des Courts, fol.
305.

Called hands, because the hand was

UM (FACTUM). Lat. While the offence always used in making oath, and generally
was fresh. A term employed in the old by laying it on the gospels. See Menus,
Hand, Compurgator, lVager of law.
law of appeal of rape. Bract. fol. 147.
DUM SOLA. Lat. VVhile sole, or
DUODECEMVIRALE JUDICIUM.
single. Dam sola fuerit ; while she shall L. Lat. The trial by twelve men, or by
remain sole. D-um sola et casta. viscerit; jury. Applied to juries de medietate lin
while she lives single and chaste. \\'ords guaz. Holley dc Jur. Mar. 448.
of limitationin old conveyances. Co. Litt.
DUODENA. L. Lat. In old records.
A jury of twelve men. Cowell.
235 a.
A dozen. Duodena panis ,' a dozen of
'DUMETA. Lat. In old English law.
bread. Towns. Pl. 17 0. De tribus duo
A thicket. Fleta, lib. 1, c. 24, § 8.
DUMMODO. Lat. Provided that; so denisﬁli; of three dozen of thread. Id. 104.
that. A word of limitation in old convey
AYOKAIAEKAAEATON. Gr. The name
' aneing. 10 C0. 41 b. C0. Litt. 235 a. given to the law of the Twelve Tables, in the
One of the apt words of reserving a rent. Greek of the civil law. God. 6. 4. 15.
C0. Litt. 47 a. Dummodo solverit talem
DUPLA. Lat. In the civil law. Dou
reddilum; provided he shall pay such a ble the price of a thing. Dig. 21. 2. 2.
Simplam pro dupla. Id. 21. 2. 37. 2.
rent. Id. 235 a.

DUN.

Sax.

Lat. duna, dunum.E

DUPLEX. Lat. Double. Applied to

A hill of small elevation; a low hil a plea. Freem. 321.
Domesday. C0. Litt. 4 b. Places in Eng
DUPLEX QUERELA. L. Lat. SA
land, the names of which end in dun, or double complaint, or double quarrel.)
11

don, (Lat. dunum,) are supposed to have English ecclesiastical law.

A complaint in

been so called from their elevated situation. the nature of an appeal, made by a clerk,
Id.
Cowell.
Spelman, voc. Dunum. or other person, to the archbishop of the
Hence banks, or elevations along the sea
shore, are called downs.

province, against an inferior ordinary, for
delaying or refusing to do justice in some

DUNA. L. Lat. In old records. A ecclesiastical cause; as to give sentence,
bank of earth cast up; the side of a ditch. institute a clerk, &c. Cowell. Blount.
Cowell. Chartular. Glaston. MS. 75, cited
ibid.
DUNELM’. An abbreviation of Dund
mia, Durham. 1 Inst. Cler. 28.

DUNK. L. Fr. Then.

A corrupted

Tomlins.

3 Bl. Com. 247.

So called

because most commonly made against both
the judge, and him at whose suit justice
is denied or delayed.

Cowell.

DUPLEX VALOR MARITAGII.

L.

form of dengue. See Fel Assaver, passim. Lat. In old English law. Double the
DUNUM. L. Lat. A hill or rising value of the marriage. Infant wards who
married without their guardians’ consent
ground. Spelman. See Dun.
Due non possuut in solido unam rem pos forfeited double the value of the marriage.
sidcrc. Two cannot possess one thing in 2 Bl. Com. 70. Litt. sect. 110. Co.Lltt.
82 b. See Maritagium. Called in Scotch
entirety. C0. Litt. 368.

Dno snnt instrnmcnta ad omncs res ant law, the double avail of marriage. See
continnandas ant impugnnndus, ratio at an Avail.
tll0l'ill1S. There are two lnstl‘UlD011tS for
DUPLICARE. Lat. To double or re
conﬁrmingorimpugningalltl1ings,—rcason
and authority. 8 C0. 16, The Prince's case.
DUODEGIMA MANUS. L. Lat. [L.
Fr. dozyme meyn, dudzime main.] The
twelfth hand ; twelve hands, or twelve-hand.

peat; to make twice or in two parts, as the
old charters were executed.‘ Flela, lib.

The oath of twelve men, (including the

involving mutual covcnants,] they ought

party himself, though Britton makes it
to be exclusive,) by whoma defendant was
formerly allowed to make his law. Glanv.
lib. 1, c. 9. Bract. fol. 410. Britt. c. 27.

to be executed in two, so that each party
may have his part. Bracl. fol. 33 b. Con
ventio duplicata ; a duplicate covenant or
agreement. Id. fol. 169.

2, c. 64, § 2.

Si [ch-artw coinmunes sint,

duplicari debent, quod quzlibet kabeat par
tem suam ; if the charters be common, [i. e.

(526)

DUP

DUPLICATE.
at. duplicatum, from
duplicarc, to double. That which is dou
bled, or twice made; an original instrument
repeated.ll A document which is the same
asanother, in all essential particulars. Tin
dal, C. J. 7 Man. d: Gr. 93. Maule, J. Id.
94. Sometimes deﬁned to be the copy of
a thing; but, though generally a copy, a

DUR

Two pounds; the double of an as ; twenty
four uncice. Calv. Lox. Jurid. Inst. 2.
14. 8. Heinecc. El. Jur. Civ. lib. 2, tit.

14, § 541.
DURANTE. L. Lat. During. Aword
of limitation in old conveyances. C0.

Litt. 234 b.

Durante viduitate ; during

widowhood. Id. ibid. Durante virgini
duplicate differs from a mere copy, in tate ; during virginity. Id. ibid. Durante
having all the validity of an original. Nor, vita; during life. Id. ibid.

it seems, need it be an exact copy.

See

supra. Deﬁned also to be the counter
part, of an instrument; but in indentures
there is a distinction between counterparts
executed by the several parties respectively,
each party affixing his or her seal to only
one counterpart, and duplicate originals
each executed by all the parties. 7 Man.
(ft Gr. 91, note. See 2 Id. 518, note.
And see Counterpart. The old indenturcs,

DURANTE ABSENTIA. L. Lat. Du
ring absence.
ministration.

2 Bl. Com. 503.

See Ad

DURANTE BENEPLACITO. L. Lat.
During good pleasure. The tenure by
which the judges in the superior courts in
England formerly held their commissions

1 Bl. Com. 267, 342. 2 Steph. Com. 492.
DURANTE MINORE JETATE. L.
Lat. During minority. 2 Bl. Com. 503.

charters, or chirographs, seem to have had 5

the character of duplicates.
care.

See Dupli

Co. 29, 30.
See Administratimz.
Words taken from the old form of ‘letters
of administration. 5 Co. ub. sup.

DUPLICATIO. Lat. [from duplicare,
DURANTE VIDUITATE.
L. Lat.
to double, or followus the second in order.] During widowhood. 2 Bl. Com. 124.
In the civil law.

The defendant’s answer Durante casta viduitate ; during chaste

to the laintiﬂ"s replication; correspond widowhood. 10 East, 520. See Durante.
DURESME. L. Fr. Durham. Yearb.
ing to t e rejoinder of the common law.
Inst. 4. 14. 1. Heinecc. El. Jur. Civ. lib. P. 1 Edw. II. 6.
4, tit. 14, § 1284. The fourth pleadin
DURESS. [L. Fr. duresse ; Lat. duri
Constraint; compulsion.
in the series. 3 Bl. Com. 310. Translate ties, duritia.]
duplication. .HaZlzfa.r, Anal. b. 3, c. 5, The state of compulsion or necessity in
num. 7. In Scotch practice, duply. Brac which a erson is induced, by the restraint

ton and Fleta call this pleading triplicatio.

of his lilierty, or menace of bodily harm,

Bract. fol. 400 b, 428 b, 57 b.

Fleta, lib. to execute a deed, or do any other legal
act, or to commit a misdemeanour; and
6, c. 36, § 10.
DUPLICATIO. Lat. A doubling.
which constraint may afterwards be taken
Dnplicationem possibilitatis lex non pati advantage of, to avoid such act, or its con
'tlIl'. The law does not allow the doubling sequences. 1 Bl. Com. 130. 2 Id. 292.
of a ossibility. 1 Rol. R. 321.
4 Id. 30. 1 Steph. Com. 130, 442. 2
D PLICATUM JUS. L. Lat. Dou Kent's Com. 453. Tcrnws de la Leg.

ble right.

Bract. fol. 283 b.

See Droit

droit.

DURESS OF IMPRISONMENT. The
wrongful imprisonment of a person, or the

DUPLICITY. In pleading. That fault illegal restraint of his liberty, in order to
which consists in employing two or more
distinct allegations or answers, where one
is suﬁicient.* Steph. Plead. 251, 252.
See Double plea.
DUPLUM. Lat. In civil and old English
law Double. Damna in duplo; double
dam es. Stat. Westm. 2, c. 26.

compel him to do some act.

130, 131, 136, 137.

1 Bl. Corn.

1 Staph. Com. 137.

2 Kent’s Com. 543.

DURESS PER MINAS.

L. Lat. Dn

ress by threats. The use of threats and
menaces to compel a person, by the fear of
death, or ievous bodily harm, as mayhem
D PLY. [from _ Lat. duplicatio, q. v.] or loss of 'mb, to do some lawful act, or to
In Scotch pleading. The dcfcndant’s an commit a misdemeanour. 1 Bl. Corn. 130.
4 Id. 30. 4 Steph. Com. 83. See Itletus.
swer to the plaintiff ’s replication.
To DUPLY. In Scotch pleading. To
To DURESS. To subject to duress.

rejoin.

“It is duplyed by the pannel.” 3 A word used by Lord Bacon. “If the
party duressed do make any motion,” dzc.
Lat. In the civil law. Bacon’s Mar. 89, reg. 22.

State Trials, 471.
DUPONDIUS.

DUU
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DURESSE, Duresce. L. Fr. Duress,
DUX. Lat. [from ducere, to lead.] In
(q. v.) Hardship. Graunt duresce ser the Roman law. A leader or military com
roit ; it would be a great hardship. Yearb. mander.
The commander of an army.
P. 2 Edw. II. 39.
Dig. 3. 2. 2,pr.
DURESSOR. One who subjects another
In later law. A military governor of a
to duress; one who compels another to do province. See Cod. 1. 27. 2. A military
a thing, as by menace. A word used by oﬂicer having charge of the borders or fron
tiers of the empire; called duz limitis,
Lord Bacon. Bac. Mar. 90, reg. 22.
DURITIA. Lat. from durus, hard.] (duces Zimitum). God. 1. 49. 1, pr. Id.
In old English law.
uress. 3 Leon. 239. 1. 46. 4. Id. 3. 26. 7. At this period,
DURSLEGI, Dursley. [from Germ. the word began to be used as a title of
hurts, dry, and Sax. slege, a stroke.] In honor or dignity.
In feudal and old European law. Duke;
old European law. Blows without wound
ing or bloodshed; dry blows or beating. a title of honor, or order of nobility.
Spelman.
1 Bl. Com. 397. Urabb’8 Iliet. 236. One
who was invested by the prince with a
DUS. L. Fr. Duke. Kclham.
DUSCENS.
L. Fr.
'.lWvo hundred. dukcdom or ducal ﬁef, (ducatus). Feud.
Lib. 2, tit. 10. The highest order of capi
Kelham.
DUSESME, Duzim. L. Fr. Twelfth. tanei regis or crown vassals. Id. lib. 1,
tit. 1, pr. The origin and history of this
Kelham.
DUSKES A CHOU QE. L. Fr. Until title are elaborately treated by Spelman,
who observes that it was originally an
that. Kelham.
DUTIES. Rights due from persons. official title, afterwards honorary, and ﬁnal
ly feudal and hereditary. Duz is used
1 Bl. Com. 123. See Duty.
DUTIES, in revenue law, in a large in Bracton, as descriptive of the ﬁrst order
sense, is a word very nearly equivalent to of subjects in the kingdom. Sub eis
taxes, embracing all impositions or charges [regibus] duees, comites, barones, &c.; un
levied on ersons or things. 1 Story on der them, dukes, earls, barons, &c. Bract.
fol. 5 b.
the Const. 952. Id. (Abr.) § 474.
In its more restrained sense, it is often
DUZ, Due, Dug. L. Fr. A leader.
used as equivalent to customs, and in this Kelham.
sense is nearly synonymous with imposts.
DUZ. L. Fr. Due. K01/ldﬂt.
Id. ibid. Andrews on Rev. Laws, § 133.
DUZE, Dusze. L. Fr. Twelve. Kel
See Duty.
ham.
DUZEIN. L. Fr. Twelve; a jury of
DUTY. [Lat. debitum.] Athing due;
that which is due from a person; that twelve. La petite duzein ; the petty jury.

which a person owes to another. An ob Yearb. T. 4 Edw. III. 21.
D\VELLING-HOUSE,
ligation to do a thing. A word of more
extensive signiﬁcation than debt, although
both are ex ressed by the same Latin word
debitum.
edﬁeld, C. J. 26 Vermont R.
725, 733. An inchoate right or duty may

exist, which has not become ripened or
perfected into a debt. Id. 736. Duty is
the correlative of right.
A sum payable to government, on the
importation or exportation of goods. See
Duties.
DU UMVIRI. Lat. [from duo, two,
and viri, men.] A general appellation
among the ancient Romans, given to any
magistrates elected in pairs to ﬁll any oﬁice,
or perform any function.‘ Brande.
Duumviri municipales were two annual
magistrates in the towns and colonies, hav
ing judicial powers. Calv. Lex.

Lat. do

mus mansz'onalis.] In conveyancing, in
cludes all buildings attached to, or con
nected with the house. 2 Hilliard’s Real
Prop. 338, and note.

In the law of burglary.

A house in

which the occupier and his family usually
reside, or, in other words, dwell and lie in.
Wharton’s Am. Crim. Law, 357. Other
wise called a mansion-house. 3 Serg. J:

R. 199. A building or out-house standing
near enough to the dwelling-house to be
used with it, as appurtenant to it, or stand
ing in the same yard, whether the yard be
enclosed or open, is part of the dwelling
house, so that burglary may be committed
within it. 1 Devereua: (N. C.) R. 253.
1 Hayward, 242, 102.

See 2 N. Y. Rev.

St. I[669], 557,
16, 17. See Burglary.
Duumviri navales were oﬂieers a point A p ace permanently used by the occupier
ed to man, equip and reﬁt the navy. d. ibid. or any member of his family, as a place to

DYV
sleep in.
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E

Goldthwaite, J. 26 Alabama R. be compelled to wear a peculiar habit as

152.

his outer dress, one-half brown, the other

yellow. Bell’s Diet. And see Skene de
DY. L. Fr. Due; just. Kelham.
DYENT. L. Fr. (They say. Kelham. Verb. Sight/'.
DYING DECLARATI NS. In the
law of evidence. Declarations made in ex
E.
tremity, (in eztremis), when the party is at
the point of death, and when every hope of
E, at the commencement of words hav
this world is gone; when every motive to ing the ﬁrst syllable En or Em, properly
falsehood is silenced, and the mind is in denotes a derivation from the French, as I

duced by the most powerful considerations denotes a derivation from the Latin. Thus,
to speak the truth. Lord C. B. Eyre, 2 Enclose, Encumber, Endow, Enfranclzise,
Leach’s Cr. C’. 563, case 218. 1 Parker’:
Grim. R. 11. See Id. 299. 1 Jones’ Law
R. 251, 274. These are admissible as evi
dence only in cases of homicide, where the

Engross, Enjoin, Enlarge and Enroll are
closely formed from the L. Fr. Enclorcr,
Encombrer, Endower, Enfranclzir, Engross
er, Enjoyndre, Enlarger and Enrouler,

death of the deceased is the subject of the (qq.

On the other hand, Indict,- In

char e, and the ‘circumstances of the death form, Inf)-inge, Inquire follow the L. Lat.
are t e subject of the dying declarations. Indictare, Informare, Infringerc and In
1 Greenl. on Evid. § 156. And they are quirere, (qq. v.) The orthography, how
admissible in evidence only where the par ever, has not been uniform. Thus, there
ty making them thinks that he is in a dy seems to have been atcndeney, from an
ing state, and does not expect to survive early period, to the use of I, rather than
the injury. 1 Parlcer’s Ur. R. 302. See E, even in words wholly and roperly of
23 .Mississippi R. 322. United States French origin; as in Impar-l: Implead
(qq. v.) and Imprison, which being derived
Digest, Evidence.
“DYING WITHOUT ISSUE,” or from the pure L. Fr. E-mparler, Empleder

“DIE WITHOUT ISSUE,” at common and Emprisoner, should properly have been
law, means an indeﬁnite failure of issue, spelled with an E. This may have arisen
and not a dying without issue living at from the sound of the initial letter, the E
the time of the death of the ﬁrst taker. being probably pronounced I, as it is at

See Broom’s Max. 432]. 6 Ohio St. R. present. Hence we meet, in the old books,
563. This rule has een adoptedin several with Ingross, Injoin, Inrol, Intitle, Inlarge,
of the United States. See 16 Johns. R. Imploy and Imbezzle, which are no longer
409. 11 WendelZ’s R. 259. 5 Paige’s R. used. On the other hand, we meet with
514. In others, however, as in Ohio and such words as Encur, Endebted, Endict
Kentucky, it has been rejected. 6 Ohio ment, Enfant, Enform,Enterma1-riage, En
St. R. ub. sup. 14 B. M0nroe’s R. 662. In terlining and others, which are e ually
Mississippi it has been abolished by statute. obsolete. On the whole, the
u ten
See 24 Mississippi R. 350, 351. And in dency in modern orthography has been to
England it is now provided by stat. 7 VVill. the use of I rather than E, as an initial
IV. and 1 Vict. c. 26, s. 29, that the words letter. In afew cases, however, both forms
“ die without issue,” or other words which are still emplo 'ed. Thus, Endorse and In

may import a want or failure of issue, shall dorse, (qq. v3 continue to have their re
be construed to mean dying without issue spective advocates, although the latter en
living at the time of the death of the per joys the sup ort of standard authority.
son, and not an indeﬁnite failure of issue,
E, in the atin of the civil law, frequently
unless a contrary intention appears by the occurs in the place of 2' ; as in the words
will. See the late case of Pal-ish’s Heirs intcllegere, neglegere, deminuere; for in
v. Ferris, 6 Ohio St. (Critchﬁeld’s) R. telligere, negliyere, diminuere. So in the
563, in which the subject is considered at end of words, dqfensione, exception: and
others are constantly used for dqfensioni,
length.
DYS, Dyz. L. Fr. Ten, Kelham.
exceptions‘, &e. Calv. Lee‘. Jarid.
DYVOUR. In Scotch law. A bank
E, in the civil law and the old books, is
rupt. 1 Forbes’ Inst. part 2, b. 3, ch". 1, constantly used for the diphthong az, as in
tit. 10. A debtor who applies for the ceterum, hereditas, and other words. Dig.
beneﬁt of the ccssio bonorum ; and who, al and God. passim. Bract. passim. Elas is

though he obtained a cessio, might formerly used for alas, throughout Magna Chm-ta.

EAL
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EAR

E. L. Fr. A contraction of et, and). that he was properly the chiefjudicial oﬁicer
Arsiorw e homicides. Artie. sup. hart. or judge of the county, (prwtorem seu justi
c. 17. E volume Ice; and we will that. tiarium comitati1s,) answering to the sayi
baro of the Saliau law; and that he was a
Confl Cart. 25 Edw. I.
E. Lat. From; out of. See Ear.
different oﬁicer from the earl or comes, (who
Ea est accipienda interpretatio, qua: vitio properly was the governor of the county,)
caret. That interpretation is to be received occupying a middle rank between him and
[or adopted] which is free from fault [or the vice-comes, or earl's deputy. Spelman,
wrong]. The law will not intend a wrong. vocc. Aldermannus, Aldermannuc comita
Bacon a Mac. 17, (in reg. 3).
tus. A law of Athelstan, cited by Spelman,
EA INTENTIONE. L. Lat. With that (voc. Eorla,) in which eorlcs and ealdor
intent. Held not to make a condition, but mannes are both mentioned, strongly con
a conﬁdence and trust. Dyer, 138 b.
ﬁrms this idea; but the ancient authorities
Ea qua. commcndaudi cause, in venditioui are not uniformly clear on this point. The
bus dicuutur, si alum apparsuut, vcnditorcm word caldorma-n is sometimes erroneously
11011 ohligaut.
hose t ings which are said written (with an r,) earlderman, the ﬁrst
on sales, in the way of commendation, if syllable of which may have led to the idea
[the qualities of the thing sold] appear that it denoted the same oﬁicer as earl.
openly, do not bind the seller. Dig. 18. See Earl.

EAR GRASS. In English law. Such
Ea qum dari impossibilia sunt, vol quueiu grass which is upon the land after the mow
rerum uatura non sunt, pro non adjectis ha ing, until the feast of the Annunciation af
1. 43, pr.

btllllllh

Those things which are impossi ter. 3 Leon. 213.
EARL. [Sax. eorl, eorle; Sc. erll; L.
nature of things, are regarded as not added Lat. comes, eorla ; Fr. comte ,' -L. Fr. coun

ble to be given, or which are not in the

[as no part of an agreement].

Dig. 50. tea] The most ancient title of nobility in
England, and formerly the highest, (an
Ea qua: raro uccidunt non temcro in agen swering to the Lat. comes); but now the
dis ncgotiis computuntur. Those things third, ranking between a marquess and a
17. 135.

which rarely happen are not to be taken viscount.
into account in the transaction of business,

1 Bl. Com. 398.

3 Staph.

Com. 3.

without suﬂicient reason. Dig. 50. 17. 64.
'*,,’* Earl is said to be a Danish word,
(sometimes written jarl, and derived from
EAGE. L. Fr. Age. Kelkam.
EALDER. Sax. [Lat. senior.] In ear, or ar, honor,) which was introduced

Saxon law.

Elder. Aterm generally used into England by the Danes at the time of

to express age, and sometimes oﬁice, though their invasion. As it had nearly the same
the latter was usually denoted by ealdernum, signiﬁcation with the Saxon ealderman, it
q. v.) Spelman, voc. Aldermannus.
was adopted by the Saxons as the name of
EALDERMAN, Ealdorman. Sax. [L. that oiﬁcer, and was afterwards applied to
Lat. aldermarmua ; Lat. senior.] Elder the comes or count of the Normans. Spel
man, or elder. A_ very ancient title, ap man, vocc. Eorla, Aldermannus. Camden
plied amon the Saxons to a reat variety Brit. tit. Ordines. The terms count, and
of oﬂicers,%see Aldermannus ; the term countee, continued to be used by the Nor
being indicative not so much of age, as of mans, for some time after the Conquest, as

experience and ﬁtness for public station. the titles of the governor or chief oﬁicer of
LL. Edw. Ccmfl c. 35. Spelman, voc. Al a county, but were ﬁnally supplanted by the
dermannua. Used, in particular, as the English earl ; although count has left its
title of a high otﬁcer having the government traces in the words county, an earl's terri
of a county, or shire, otherwise called shire tory; countess, an earl’s wife; and viscount,
man, and by some writers thought to be an earl’s deputy; the two latter beinl also
the same with the eorlc, or earl of later subsisting titles of nobility. See ount,
times. 00. Litt. 168 a. 1 Reeves’ Hist. Viscount.
After the oﬂice of earl or comes was
Eng. Law, 6. Gilb. O. Pleas, Introd. p. 3,

note. Id.57. 1 Bl. Com. 116, 398. 31d. made hereditary by William the Conqueror,
36. 3 Steph. Com. 3. C'rabb’s Hist. 24. He the title became the highest dignity in the
had judicial powers and resided with the kingdom. At ﬁrst it was territorial, being
bishop in the shiremote,
scg/re gemote,) annexed either to the oﬁice itself, or to the

or count court; and Spelman is of opinion possession of certain lands held of the
34
Von.
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crown. \Vhen the earl relinquished the
government of the county, the title con
tinued to be one of territorial dignity as
annexed to the lands he held; but it gradu
ally lost this character, also, and ﬁnally be
came what_it now is, a mere personal dig
nity annexed to the family of the possessor
and independent of land. Home’s (Lord
Kames) Brit. Antiq. Essay III. C'rabb’s
Hist. 235, chap. xvi. Uru-ise’s Dig. tit.
Dignities. 1 Ld. Ragm. 10, 13. It now
merely confers nobility and an hereditary
seat in the House of Lords. Wharton’s
Ler.

2 Bl. Com. 447, 448. 2 Steph. Com. 121,
and note.--A sum advanced by the buyer
of goods, in order to bind the seller to the

Earl, Uomitatus.

ownership of the soil.

terms of the agreement. Me CuZloch’s Diet.
See A1-rha, Denarius Dei.
Earnest was in use in the early ages of
the English law, as a means of binding the

parties, and completing the sale, but has
fallen into very general disuse in modern
times. 2 Kent’: Com. 495, note. It is
however still given in some parts of Eng
land, on hiring farm and household servants

at the “ statutes“ or meetings for that pur
pose; the money paid being otherwise
EARLDOM.
Lat. comitatua] The called the fastening penny, though now a
office, jurisdiction, or dignity of an earl, shilling. Howitt’s Rural Life of England,
(comes). An earldom originally consisted 416, (Phil. ed. 1841).
in dignity, oﬁice, and the possession of
EASEMENT.
L. Lat. aisiamentum.
lands. 1 Ld. Ra-gm. 10, 13. It is now a agsiamentum, from r. aisé, a convenience]
mere personal dignity, without oﬂice an A liberty, privilege or advantage in land,
nexed, and independent of any land. See without proﬁt, existing distinct from an

EARL MARSHAL.

[L. Lat. comes Vermont R. 279.

Prentiss, C. J. 3

1 C'raI1b’s Real Prop.

mariscallua] A great oﬁicer of state in 125, § 115. The right to use a public
England, who anciently presided in the highway is a public easement. Swift, J.
court of chivalry, or court of honor. 3 1 Connecticut R. 103, 132. 2 Sm-ith’s
Bl. Com. 68. 4 Id. 267. Since the dis Leading Gas. 98, (Am. ed. note).
use of that court, the oﬁicc, which still
A private easement is a privilege, ser
exists, has been conﬁned to the adjusting vice, or convenience, which_one neighbor
armorial ensigns, determining the rights of .has of another, by prescription, grant or
place and precedence, marshalling and necessary implication, and without proﬁt;
conductin coronations, marriages and as a way over his land, a gateway, water
funerals 0% the royal family, and proclaim course, and the like. Kite/L. 105. 3 Cruise
ing war and peace. Crabb’e Hist. 553, Dig. 484. Otherwise deﬁned as “ a right
chap. xxxiii.
of accommodation in another’s land ;” “ a
EAR-MARK. A mark put upon a right which one man has to use the land of
thing to distinguish it from another. another for a special purpose.” Burton‘:
Originally and literally, a mark upon the Real Prop. 361, pl. 1165. 3 Kcnt’s Com.
car; a mode of marking sheep and other 434. A species of what the civil law terms
animals. “ The dictum that money has no servitudes (servitutes). Inst. 2. 3. Glam.
‘ear-mark must be understood in the same lib. 12, c. 14. Bract. fol. 220 b, lib. 4, tr.
way, i. e. as predicated only of an undivided 1, c. 37. See Aisiamentum, Servitudc.
and undistinguishable mass of current ‘See Gale d: Whatleg on Easements, per tot.
money. But money in a bag or otherwise United States Digest, Easement.
kept apart from other money, guineas or
EAST GREENWICH. The name of a
other coin marked, (if the fact were so,) for royal manor in the county of Kent, Eng
the purpose of being distinguished, are so far land; mentioned in royal grants or patents,
ear-marked as to fall within the rule on this as descriptive of the tenure of free soczngre.
subject,” &c. Lord Ellcnborough, 3 M. “ To be holdcn of us, our heirs and succes

(£1 S. 575.

sors, as of our manor of East Greenwich,

EARNEST. [Lat. arrha, arra, arraa]
A part of the price of goods sold, or a por
tion of the goods themselves, delivered by
one of the parties to a contract of sale to
the other, in order to bind the eontract.*
A token or pledge passing between the par
ties, by way of evidence, or ratiﬁcation
of the sale. 2 Kent’s Corn. 495, note.

in our county of Kent, in tree and common
socage, and not in capite, nor by knight's
service.” Patent of New-England, 18
Jae. I.
EASTER TERM. [L. Lat. termimu
Pasclua] In English practice. One of
the four terms of the superior courts in
England, formerly called a moveable term,

ECC
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but now ﬁxed, be 'nning on the 15th April,

Behold, now, a. wonder! that a woman
and ending out e 8th of May in every bears, [or has] the king’s writ, not naming

year. Stat. 11 Geo. IV.' 1 Will. IV. c. 70. her husband, though united to her by the
3 Uh-itt. Gen. Fr. 91.
strong bond of the law. An exclamation
EAT INDE SINE DIE. L. Lat. in the form of a rhyming Latin couplet,
(Quad eat, &c. ; that he go thereof without expressive of surprise that a married woman
day.) ‘In practice. VVords anciently used could, in any case, sue without her husband.
in recording a judgment rendered for a Quoted by Lord Coke, and said to have
defendant,
as the
corresponding
words
still are;
signifying
that EheEnglish
is dis been occasioned by the case of Belkna v.

Lady Weyland. 2 Hen. IV. 7. Co.

-itt.

missed or permitted to go out of court, 132 b, 133 a. 2 Kent’: Com. I54.
without any further day, or adjournment;
ECCHYMOSIS. Graaco-Lat. [from Gr.
the action being at an end. Yearb. M. 1 e-rxtu, to pour out.] In medical jurispru

Edw. II. ‘.2.

Id. T. 1 Edw. II. 11.

3 Bl. dence.

Com. 316, 399. 3 Staph. Com. 636. Hold
to be of the same effect with sit inde quietus.
Uro. Jae. 211. Where there were several
defendants, the form was, eant inde sine
die, &c. 5 Mod. 148. See Adjournment,
Continuance, Day, Dies.

An effusion of blood under the

skin. 2 Beck's Med. Jur. 15--17.
lor’s Med. Jur. 181.
Lat.

[fl‘OIIl

Tay

G1‘. t‘.::x)n1o'la,

from twin», to call out; L. Fr. esgliae,
eggZise.] In English law. A church; a
place of religious worship, (templum, seu
L. Fr. domus qua ﬁdeles conveniunt, ritus divinos

EAUE, Eawe, Eaw, Awe, Ewe.
Water. Kelham.
Yearb. P. 8 Edw. III. celebraturi). Spelman. Called by Lord
9. See Ewe.'
Coke, “the dwelling-house of Almighty

EAUX, Eaus.

L. Fr.

They; them. God ;” (ecclesia est domus numsionalis Om.
Kelham.
nipotentis Dei). 2 Inst. 164. See Church.
EAVES DROPPING. In English . A parsonage. F. N. B. 32, H. That
criminal law. The offence of listening under is, the living or beneﬁce. Bract. fol. 52.
walls or windows, or the caves of a house, Bracton says the common people in his
to hearken after discourse, and thereupon time used ecclesia, which properly denoted
to frame slanderous and mischievous tales. the material building, (ea: lignis et lapidi
4 Bl. Com. 168. It is a misdemeanour at bus,) in the sense of advowson or right of
common law, indictable at sessions, and presentation, and that it was so construed
punishable by ﬁne and ﬁnding sureties for propter eorum simplicitatem. Id.ibid. Id.
good behaviour. Ibid. Staph. Grim. Law, fol. 95.
109. Lewis’ U. S. Crim. Law, 233.
1-:_-mi-,m was used among the ancient
EBBA. L. Lat. In old English law. Greeks, as curia and senatus among the
Ebb. Ebba et jtuctus ; ebb and ﬂow of Romans, to denotes. ublic assembly, (pro
tide; ebb and ﬂood. Bract. fol. 255, 338. cwtu et con_r]1-egationeﬁ as well as the place
The time occupied by one ebb and ﬂood, of meeting itself (pro loco in quem conveni
was anciently granted to persons essoigned tur). Spelman. See C'alvin’s Lex. Jar.
Eauz méismes; themselves.

as being beyond sea, in addition to the

Ecclesia ecclcniw decimas solvers non debut

period of forty days. Id. ibid. See Fleta, The church ought not to pay tithes to the
church. Cro. Eliz. 479.
lib. 6, c. 8, 2.
EBERE.\-lORD,Ebe1-emorth. Sax. from
Ecclcsia non moritur. The church does
cebere, manifest, and mord, killing.
In not die. 2 Inst. 3.
Saxon law. Open killing or murder, as
Ecclcsla nmgis tavendum est quam pmonm.
distinguished from manslaughter. LL. The church is more to be favored than the
Hen-. I. c. 13. Called open, not because parson. God. Rep. 172.
openly perpetrated, but because the fact
ECCLESIASTICAL. Belonging to, or
of its erpetration was open or manifest to connected with the church. Tomlinls.
all.
pelman. Sec Aberemurder.
ECCLESIASTICAL CORPORATIONS.
EBRIEUX. L. Fr. Hebrew. Kelham. In English law. Corporations ivhose mem
ECCE. Lat. See; behold; look. A bers are entirely s iritual ersons, and
word calling attention to a proposition or incorporated as sue ; as bis ops, certain
illustration. Fleta, lib. 3, c. 2,§ 13; e. 9, deans and prebendaries, archdeacons, par
sons and vicars, which are sole cor
§ 18.
ECCE modo rniruml quod fzemina fert breve regis, porations; and deans and chapters, which
Non nominando virum eonjunctum robore legls. are bodies aggregate. 1 Bl. Com. 470.
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3 Steph. Corn. 169. What are called in
ECRIVAIN. Fr. In French marine
the United States, religious corporations, law. The clerk of a ship. Emerig. Tr.
belong to this division. 2 Kent’s Com. de: Ass. ch. 11, sect. 8, § 2.
EDERE. Lat. To give out; to put
274.
ECCLESIASTICAL COURTS. [L. forth; to publish; to declare; to ropose.
Lat. curiw christianilatis. Courts held in Calv. Lex. Jurid. See various app 'cations
-England by the king’s aut ority, as supreme of the word, Id. ibid. And see Dig. 2. 18.
head of the church, for the consideration Id. 50. 16. 89. 2.
of matters chieﬂy relating to religion. Jacob.
EDICTAL CITATION. In Scotch law.
Tomlins. 4 Inst. 321. They are the arch A citation published at the market-cross of

deacon’s court, the consistory court, the Edinburgh, and pier and shore of Leith.
court of arches, the court of pcculiars, the Used against foreigners not within the
prerogative court, and the privy council, kingdom, but having a landed estate there,
which is the great court of appeal. 2 and against natives out of the kingdom.
Uhitt. Gen. Pr. 494. Wharton’s Lea. See Bell’s Diet.
EDICTUM. Lat. [from edioere, to
Archdeacorfs court, and the other titles.
These courts have recently been divested publish or declare] In the Roman law.
of their jurisdiction in testamentary and An edict; a mandate, or ordinance. An
matrimonial causes, by the statute 20 & 21 ordinance, or law, enacted by the emperor
Vict. c. 77, § 3, c. 85, § 2 ; Aug. 25 and without the senate; belongin to the claw
of constitution-es principis.
net. 1. 2. 6.
28, 1857.
ECCLESIASTICAL LAIV. That spe Carper’: Notes, in loc. An edict was a mere
cies of law which is administered by the voluntary constitution of the emperor; dif
ecclesiastical courts. The ecclesiastical fering from a rescript in not being returned
law of England is compounded of these in the way of answer; and from a decree,
four main mgredients; the civil law; the in not being 'ven in judgment; and from
canon law, the common law, and the statute both, in not eing founded upon solicita
law. Burn’s Ecol. Law, pref. See 5 Co. tion. Tagl. Civ. Law. 233.
Oaudreg/’s case.
A general order published by the pm
ECCL’IA. A contraction of Ecclesia. tor, on entering u on his oﬂice, containin
1 Instr. Cler. 10.
the system of rues by which he won]
ECDICUS, pl. ECDICI. Graaco-Lat. administer justice during the year of his
&ﬁ'0l1] G1‘. tniuros, f1‘0II1 k, and dim, jllStlC(3.] oﬁice. Dig. 1. 2. 2. 10. 1 Mackeld. Civ.
he attorney, proctor, or advocate of acor Law, 21, 29,
31, 40. Tayl. Civ. Law,
poration. Episcoporum ecdici ; bishops’ 214. See Cato. Lex. Jur.
proctors; church lawyers. 1 Reeves’ Hist.
EDICTUM PERPETUUM. Lat. In
65
the Roman law. The perpetual edict. A
ECHANTILLON. Fr. In French law. compilation or system of law in ﬁﬁzy books,
One of the two parts or pieces of a wooden digested by Julian, a lawyer of
at emi
tally. That in possession of the debtor is nence under the reign of Adrian, from the
properly called the tally, the other echan Prmtor’s edicts and other parts of the Jas
tillon. Poth. Obl. part 4, ch. 1, art. 2, § 8. Honorarium. All the remains of it which ECHEVIN. Fr. In French law. A have come clown to us, are the extracts of it
municipal ofﬁcer corresponding with alder in the Di ests. Butler’s Hor. Jar. 52.

man or burgess, and having in some in

EDI

S, Aeditus.

L. Lat. [from edere,
In old English
of triﬁingimportance. Meredith’s Emerigon law. Put forth; published or prom
;

stances a civil jurisdiction in certain causes to put forth, or publish.]
passed as a law.

on Ins. 43, note.

ECHOUEMENT.

Fr.

Reg. Jud. 22.

In French ma formam statuti—editi et provisi ;

ontra

sgaiw

rine law. Stranding. Emerig. Tr. des the form ofthe statute—made and provided.
Ass. ch. 12, s. 13, § 1.
Rast. Entr. 598, 599.
E CONTRA. Lat. On the other side;
Brought forth or born, as a child. Bract.
of the opposite opinion. Dyer, 10 b. fol. 278.

Keilw. 18.

1 Show. 208.

E CONVERSO. Lat.

EE. A termination giving to the words
in which it occurs a passive sense, denoting
Fleta, lib. 2, the party to whom an act is done, or on

Conversely; re

ciprocally. Bract. fol. 61 b.

c. 58, § 1. Perk. ch. 2, s. 230.
Read. Uses, Works, iv. 202.

Bacon’s whom a right is conferred; the receiving

party; as—“or” denotes the acting party.
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Thus feofea, (feofatas) denotes the party furandl caustt domos efringuntP. Spelman.
to whom a feoifment is made; donee (do- Cowell. Ejractor ; a burg ar. Bract.
natorius,) the party who receives a gift in fol. 105. Calv. Lear. Jur.
Prison-breakers; those who break out of
tail; lessee, (ﬁrmarius,) the arty to whom
Spelman. (qui
Dig.se 47.
(2 carcere
18. 1. See Frac
a lease is made, &c. 2 £1. Com. 140, prison;

note (a).

Litt. sect 57.

These words

have long been in use, and many others tores.
EFFUSIO SANGUINIS. Lat. In old
have, in modern times, been constructed on
the same principle; as obligee, vendee, English law. The shedding of blood; (Sax.
drawee, and even promisee, conﬁrmee, aban bloodwit). The mulct, ﬁne, wile, or penalt
donee, transferee, loanee, licensee, and usee. imposed for the shedding of blood, whic
Ee corresponds, in many cases,‘ with the the king granted to many lords of manors.
Latin termination-—atus, and the French Cowell. Tomlins. See Bloodwit.
EGALTIE. L. Fr. Equality. Litt.
—e.
E’E. L. Fr. A common contraction of sect. 258.
estre, to be, or este, been. Gem: q’ av’o’t
EGETFEMENT. L. Fr. Ejectment
e’e coma’: ; those who shall have been sum Yearb. M. 10 Hen. VI. 63.
EGETTER. L. Fr. To eject. Ejetta;
moned. Britt. c. 1. E’e faites; to be
ejected. Yearb. M. 10 Hen. VI. 63.
done. Id. c. 27.
EGGLISE. L. Fr. Church. Fet As
EES. L. Fr. Bees. Britt. c. 33.
EFFECTS. Personal estate or property. saver, 15.
TALIS. Let I, such a one.
This word has been held to be more com

Words used in describing the forms of
ing ﬁxtures, which “goods” will not in old deeds. Fleta, lib. 3, c. 14, § 5.

prehensive than the word goods, as includ

clude.

7 Taunt. 188.

4 J. B. Jlloore, 73,

EGREDIENS ET EXEUNS.

L. Lat.

4 B. d: A. 206. 2 Chitt. Bl. Corn. 384, In old leading. Going forth and issuing
note.

In the second title of Part I. ch. xviii. of

out of (land . Towns. Pl. 17.
EGRESS S. Lat. from egredi, to go

the Revised Statutes of New-York, it is de forth.] In old Englis law. A going
Stat. Mert. c. 4. See
clared that the term “effects,” as used in forth; egress.
this title, shall be construed to embrace Accessus, Ingressus.
EGUN. L. Fr. Any. Kelham.
every species of property, real and person
Ei iucumbit probstio qui dicit, non qni
al, including things in action. 1 Rev. St.
negat. The proof lies upon him who af
[599], § 64.
In wills, the word efects is equivalent to ﬁrms, not upon him who denies. Dig. 22.
property, or worldly substance, and if used 3. 2. This maxim of the civil law is adopt
simpliciter, as in a
of “all my effects,” ed in the common law of evidence. 8 Bl.
will carry the whole personal estate. 15 Com. 566. Best on Enid. 295, § 254. 1
Vesey, Jr. 507. Ward on Legacies, 209. Greenl. on Ev. § 74.
El nihil tur e, cui nihil satis. To him
The addition of the words “real and per
sonal,” will extend it so as to embrace the to whom not ing is enough, nothing is
whole of the testator’s real and personal base. 4 Inst. 53.
EIA. L. Lat. [from Sax. cage, by
estate. Cowp. 299. 3 Bro. P. 0'. 388.
The word “effects,” however, without the changing g into i or 3].] An island, or eg,
word “real,” will not, proprio vigore, com Lat. insula). So called, according to

prehend land, though followed by the pelman, from a supposed resemblance to
words “of what nature, kind or quality so the shape of an eye, or egg; the roper
ever.” 2 Powell on Dev. (by Jarman,) meanings of the Sax. cage. See 31. A
167. 2 M. ti‘ S. 448. 15 Mess. :2 IV. common termination of ancient names of
450. Sec 13 Veseg, Jr. 39. 15 East, 394. towns, indicating an island, peninsula, or
site near a river or water. Spelman.
14 Howard’s R. 421.
EIDE. L. Fr. Aid; relief; judicial
EFFQRCER. L. Fr. To aid or assist
relief. Kelham. Year Books, passim.
Kellmm.

EFFORCIALITER.

L. Lat. Forcibly.

EIENT, Egent.

L. Fr.

(They) have;

EFFRACTORES. Lat. [from efringere, (they) shall have. Stat. Westm. 1, c. 15.
to break open or out.] In civil and old Artie. sup. Chart. c. 2.
European law. Burglars; house-breakers; . EIGNE, Eign, Eisne, E3/gm, Aisne. L.
those who break into houses to steal; (qui l Fr. The eldest, or first born. Litt. sect.

LEIR

(534)

399. See Bastard eigne. I/eign ; the
elder. 1 And. 3. I/eygne. Dyer, 55.
EIGNESSE. L. Fr. from eigne, elder;
L. Lat. einecia, a-isnetia.
In old English
law. Eldership. The privilege of an eld
est sister, of choosing ﬁrst on a partition of
lands held in coparcenary. Britt. c; 72.
6 ill. cf‘ Gr. 327, note.
EIK. In Scotch law. An addition.
Bell‘s Dict. Tomlins. 1 Forbes’ Inst.
part 3, b. 1, ch. 1, tit. 2, sect. 1.

EJE

Eisdem modis dissolritur ohligatio qum
nasritur ex contractu, rel quasi, qnibus con
trahitur. An obligation which arises from
contract or quasi contract, is dissolved in

the same ways in which it is contracted.
Fleta, lib. 2, c. 60, § 19.
EISNE, Eysne, Aisne. L. Fr. The
eldest. U0. Litt. 166 b.
EISNETIA, Einetia. L. Lat. In old
English law.

The part or share of the

eldest. Co. Litt. 166 b. See Einecia,
To EIK. In Scotch law. To add. 3. Einetius. - '
How. St. Trials, 619.
EISSI. L. Fr. As. Kelham.
EINECIA, Esneeia. L. Lat.
Fr.
EISSIR. L. Fr. To go out of; to is
eignesse.] In old English law. Eldership; sue. Kelham.
EIT. L. Fr. Has. Le lessee eit pos
the right or privilege of the ﬁrst born.
Cowell. See Eignesse, Aicnecia.
session; the lessee has possession. Litt.
EINETIUS, Enet-ius, Enitius, Eneg/us, sect. 460.
Aesnecius. L. Lat. [from eigne, or aiene.]
EJECT. [from Lat. ejieere, to throw
In old English law. The eldest or ﬁrst out.] To cast, or throw out; to oust, or
born; (Lat. primogenitus). Pars einetia; dispossess; to put or turn out of posses
the part or share of the eldest sister. sion. 3 Bl. Com. 198, 199, 200.
Spelman.
EJECTION. [L. Lat. cieetio, from (ji
EINS, E3/ns, Einz. L. Fr. In. One cere, q. v.] A turning out of possession.
who is in actual possession, is emphatically 3 Bl. Corn. 199.
said to be in. See In. Tenant it volunt,
EJECTIONE CUSTODIJE. L. Lat
gue est eins per lease de son lessor ; tenant [L. Fr. ejeetment de garde.] In old prac
at will, who is in by lease of his lessor. tice. Ejectment of ward. A writ which
Litt. sect. 82. Eins encounter la ley ; in anciently lay against him who turned out a
against the law. Id. sect. 306. Eins per guardian from any land during the minority
tort, eins per title; in by wrong, in by of the heir. Reg. Orig. 162. F. N. B.
title. Keilw. 2, l. 2. Eins per descent. 139, L. Litt. sect. 323. First mentioned
I/itt. sect. 403.
‘ins per divers titles. Id. ‘ in the statute ofWcstminster 2. 2 Reeves’
sect. 662. La ley luy adjudgera eins; the Hist. Eng. Law, 208, 325.
law will adjudge him in. Id. sect. 659,
EJECTIONE FIRM1E. L. Lat. [L.
Fr. ejectrnent de ﬁrme.] Ejection, or eject
660.
In; into. A mettre eins les bestes; to ment of farm. The name of a writ or ac
tion of trespass, which lay at common law
put in the beasts. Britt. c. 54.
EINS CEO QUE. L. Fr. In this that; where lands or tenements were let for a
inasmuch as. Britt. c. 54. Eins cco is term of years, and afterwards the lessor,
translated by Kelham, when, unless, the reversioner, remainder-man, or any stran
ger, ejected or ousted the lessee of his term,
same, rather, until.
EIRE, Eyre, Eier, E]/er. L. Fr. [from ferme, or farm, (ipsum a ﬁrma ejecit). In
Lat. iter, by dropping the t.] In old Eng this case, the latter might have his writ of
lish law. A journey anciently made by ejection, by which he recovered at ﬁrst
the justices, called justices in eyre, or jus damages for the trespass only, but it was
tices itinerant, (j-ustttiarii in itinere, or itine afterwards made a remedy to recover back
rantes,) from one place to another, to ad the term itself, or the remainder of it, with
minister justice. Spelman. Co. Litt. 293 b. damages. Reg. Orig. 227 b. F. IV. B.
220, F. G. 3 Bl. Corn. 199. L-itt. sect.
Answering nearly to the modern circuit.
The court of the justices in eyre. 00. 322. C'rabb’s Hist. 290, 448. See 3
Reeves’ Hist. 390. It is the foundation of
Hit. 293 a. See Eyre, Iter.
See
EIRENARCHA. Gracco-Lat. [Gr. cin the modern action of cjectment.
vapx-qr, from eipﬁvrh peace, and dpxi|,' govern

ment]

A name formerly given to a jus

tice of the peace.

Bjjectment, Firma, Ferme.

EJECTMENT.

A species of mixed

Sec Bacon’s W'orks, iv. action which lies to recover the possession
316. In the Digests, the word is written of lands, with damages and costs for the
Irenarcha, (q. v.)
wrongful withholding of them; being the

EJE

(535)

principal method in modern use, for trying‘

ELE

That which is thrown out of a vessel in

titles to land, and especially distinguished to the sea, in order to escape shipwreck;

from other actions by the series of legal
ﬁctions on which it is founded. Ejectment
is nothing more than the old personal ac
tion of ejection of farm, (ejectione ﬁrmw,)
which lay to recover a term for years,
adapted to the purpose of trying titles to

or out of a house, to escape destruction by
ﬁre. Calv. Let. Jur.
EJICERE. Lat. [lfrom e, out, and ja
cere,‘ to throw.] To t row or cast out; to
eject or dispossess. Bract. 165, 166. De
jicere, (q. v.) was more commonly used in
the freehold; and the ﬁctions which distin the civil law. Calvin, quoting Spiegelius,
guish it are merely the essential features of makes a distinction between these terms;
the old action, (viz. a lease, an entry, and ejicere signifying to keep out one who has
an ouster.) retained in form, though long not yet entered, deyicere, to eject one who
dispensed with in fact. It is still nomi has already entered. Calv. Ler.
nally an action to recover a term for years,
EJURARE. Lat. [from c, from, and
but as, in order to do this, the lessor’s title jurare, to swear.] In feudal law. To ab
must ﬁrst be made out, a recovery always jure, renounce or disclaim by oath. Feud.
necessarily involves the establishment of Lib. 2,tit. 34.
the title, and thus effectually, although col
Eju est nolle, qui potcst velle. He who
laterally and incidentally, accomplishes the can will, [exercise volition] has a right to
object of the suit.‘l The peculiarities of refuse to will [to withhold consent]. Dig.
this action are fully explained in the ele 50. 7. 3.
mentary books, to which it will suﬁice to
Ejus nulla onlpa est, cui parm neccsse
refer. 3 Bl. Com. l99—-205. 3 Steph. sit. N0 guilt attaches to him who is com
Com. 669—676.
Id. 490.
2 C'rabb’.9 pelled to obey. Dig. 50. 17. 169, pr.
Real Prop. 1079, § 2477, et seq. Whar Obedience to existing laws is a suflicient
ton’s Lez. Crabb’s Hist. 418, 448, 556. extcnuation of guilt beforea civil tribunal.
The ﬁctions of ejectment have been made Broom’; Max.
EJUSDEM GENERIS. Lat. Of the
the subject of much criticism, but they
have etfcctually survived the late sweeping same kind or nature. 1 Powell on Devises,
changes in the remedial law of England, 509, note. 1 Atk. 462. Sugderfs Law
and are still retained in practice in some of of Prop. 220, 222.
EX naxnor, Ex rrhayfom Gr. In the civil
the United States. 4 Kent’s Com. 70, 71,
note.

Ejectment has been described above as
amized action. This is according to the
arrangement of Blackstone, and it is ex
pressly so denominated in England, by the
stat. 3 & 4 VVill. IV. c. 27. 3 Bl. Com. 199.
3 Steph. Com. 460, note
It is, how
ever, classed by Mr. Crabb with real ac
tions, and this is the arrangement of the
Ncw-York Revised Statutes. 2 (Irabb’s
Real Prop. 1079. 2 N. Y. Rev. St.
[302], 229. On the other hand, Mr. Ste
phen prefers to consider it as a personal
action, which it originally was. 3 Steph.

law. Across; obliquely; transversely. A
term descriptive of collateral relatives.
Nov. 22, c. 22.

nxuomm, Exrrnciy. Gr. [from ix, from,
and mm, to make.] In the civil law. To
alienate; to transfer; “to make over.”
Nov. 7, c. 1.

EKl'l0llD2IZ,Ex1ro|ﬁn;.

Gr. [from urozrrv,

q.v.] In the civillaw. Alienation; transfer;
a “making over.” Nov. 46, in tit.

ELABORARE.

L. Lat. [from labor.]

In old European law.

To gain, acquire, or

purchase, as by labor and industry.
Elaboratus; property acquired by la
bor. Spelman.
Com. 460, note q).
ELARG-ARE. L. Lat. [from e, and
EJECTMEN , (EGETTEMENT) DE
GARDE. L. Fr. Ejectment of ward. lar_qus,large.] In old Enghsh law. To
See Ejectiom custodian Lord Hale calls it enlarge; to widen. Fleta, lib. 1, e. 24,
ejectment of gard. Anal. sect. xxxiv.
s, 10.
§ELARGATIO.
L. Lat. [from elai-gare,
EJECTUM. L. Lat. [from ejicere, to
throw out, or up.] In civil and old Eng to enlarge] In old English law. An en
lish law. That which is thrown out of, largement. Reg. Orig. 250 b, 255. Elm‘
or up by the sea, (quad é marl ejicitur; gatio mansi vel curiw ; the enlargement of
ejectus maria) ; Jet; jetsom; wreck. Cart. a manse, or manor, or court, by taking in
'
Hen. III. A. D. 1226, given at length in 1 more land. Id. ibid.
ELECTIO.
Lat. [from eligere, to
Peters’ Adm. Decisions, Appendix, xliii.

(sac)

ELE

choose.] In old English law.

Election; king’s almoner, or almner.

choice. Electio est interna, libera et spon
lanea sepamtio unius rei ab alia, sine com
puleione, consistens in animo et voluntate ;
election is the internal, free and voluntary
separation of one thing from another, with
out compulsion, consisting in intention
and will.

Dyer, 281.

choice of a court.
214.

ELE

U0. Litt. 94 a.
F7eta, lib. 2, c. 23. See Gro. Jae. 48.
ELEEMOSYNARY. Relating to the
distribution of alms, bounty or charity;
charitable.
ELEEMOSYNARY
CORPORA

TIONS.

Lay corporations, or private

Electio fori ; charities, constituted for the perpetual dis

Cae. temp. Hardw. tribution of the alms and bounty of the
founder of them, to such persons as he has

Eleetio scmol facts non patitur regressnm. directed. They include hospitals for the
Election once made does not admit of go relief of the poor, sick and impotent, and
inrr
back, (orfiant
recall).
Litt. 146.
llilectiones
rite Co.
ct libero
sine

inter colleges and academies established for the
promotion of learning and piety. 1 Bl.
3 Steph. Com. 171. 2 Kent’:
Com. 274.
ELEF, Elefe. L. Fr. Flux and reﬂux.
Kelham.
ELEGANTER. Lat. In the civil law.
Accurately; with discrimination. “Fare,
J. 3 Story’s R. 611, 636.
ELEGIT. Lat. (from eligere, to choose.]
(He has chosen% n practice. A writ of

ruptione aliqna. Elections should be made Com. 471.
in due form and freely, without any inter
ruption. 2 Inst. 169.
ELECTION. [L. Fr. eleccion ; Lat.
electio, from eligere, to choose.] Choice;
election; selection. Election is where a
man is left to his own free will, to take or

do one thing or another, which he pleases.
Co. I/itt. 144 b. Termes de la Ley. Bract.
fol. 113, 114. 6 C'ruise’s Dig. 18. 2 C0.
85, et seq. 5 C0. 59. “ Election is to
choose one or the other, and not every one
of them successively.” \Vythers, J. 2
Show. 442. For the doctrine of election
in equity, see 1 W’/u'te’s Equity Cases, 223,
225—250, and Am. Editor’s note. 2 Sto
ry’s Eq. Jur. § 1075, et seq.
ELECTUS, pl. Electi. [from eligere, to

execution given ythe statute of Westrnin
ster 2, (13 Edw. I.) c. 18, on judgments

for debt or damages, or upon recognizance,
and commanding the sheriff to deliver to
the plaintiﬂ' all the defendant’s goods and
chattels, (beasts of the plough excepted,)
and if these were not suﬁicient, a moiety of
the defendant's lands, to hold until out of
the rents and proﬁts thereof the debt be
choose.] Chosen. 10 Mod. 101, 2. 11 levied, or till the defendant’s interest be
Id. 174. Electi, triati et jurati ; chosen, expired; and during such term or period
the plaintiﬂ‘ is called tenant by elegit, and
tried and sworn. Cro. Jae. 119.

ELEEMOSYNA. Lat. [from Gr. 'rX:q the estate created by such tenancy is termed
polrirn; Fr. almoigne.] In old English law.
Alms. Cowell. In liberam eleemosynam;
in free alms; in frank almoign. Br-act. fol.
27 b. See Frankalmoign.

an estate by elegit. Reg. Orig. 299, 301.
Reg. Jud. 2. U0. Litt. 289 b. 3 Bl.
Com. 418. 2 Id. 161. 1 Steph. Com.

house where the common aims were depos
ited, and thence by the almoncr distribu
ted to the poor. In old English, the
aumerie, amnbry, or ambry; words still
used in common speech in the North of
England, to denote a pantry or cupboard.

writ, the entry on the roll was, quod elegit
sibi executionem ﬁeri de omnibus oatallis at
medietate terms, (that he hath elected to
have execution of all the chattels and half
of the land [of the defendant,]) and the
writ itself had a similar recital, quia elegit

Cowell.

sibi liberari omnia bona, &c.

287. The statute gave the plaintiff his
ELEEMOSYNARIA. L. Lat. [from election to have either a ﬁeri facias or this
eleemoeyna, q. v.] The place in a religious writ, and when the plaintiff prayed this

The oiﬁce of almoner.

Cowell.

ELEEMOSYNARIUS, Elemosinariue.

L. Lat. [from eleemosyna, q. v.]
English law.

In old

An almoner, or distributer

of alms. An oﬂicer in religious houses, who

Hence the

name of elegit. Reg. Orig. and Reg. Jud.
ub. sup.
This writ is still in use in some of the
United States, as Virginia, Kentucky and
Alabama. 4 Kent’: Com. 431, 436. and
notes. 10 G1-attan’s R. 580. In England,
a material alteration has been made in

received the eleemosynary rents and gifts,
and in due method distributed them to
pious and charitable uses. Cowell.
its form by the stat. 1 & 2 Vict. c. 110,
An officer in the king’s house, called the s. 11, which provides that, upon an eh-git,
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the sheriﬁ shall deliver the whole of the
defendant’s lands, instead of a moiety as
before. 1 Steph. Com. 278, 288. 3 Id. 652.
Sewellhs Sherif, 204. 2 C'rabb’s Real
Prop. 924, § 2288. 15 Mees. J: IV. 764.
ELIDERE. In civil and old English

law.

To defeat an adversary’s pleading.

Brae‘. fol. 399 b. To destroy. Fleta,
lib. 2, c. 60,§ 8. Literally, to crush or
strangle.
ELIGERE. Lat. [L. Fr. alien] To
choose.

ELISIO.

Int. [from eliderc, q. v.] A

defeating or destroying.
ELISORS, Eslisors. [from Fr. caller, to
choose.] In practice. Electors or choosers.
Persons appointed by the court to execute
writs of venire, in cases where both the
sheriff and coroner are disqualiﬁed from
acting, and whose duty isto choose, that is,
name and return the jury. 3 Bl. Com.

355. C0. Litt. 158. 3 Staph. Com. 597,
note.

Persons appointed to execute any writ,
in default of the sheriff and coroner, are
also called elisors. 3 Cowen’: R. 298.
ELL. [Lat. ulna ,' Sc. elne.] A meas

EMA

To drive away; to eject or expel. Artie.
Mag. Cart. Johan. c. 44.
ELONGATA. L. Lat. [from elongare,
q. v.] In practice. Eloigned; carried away
to a distance. The old form of the return
made by a sheriff to a writ of replevin,
stating that the goods or beasts had been
eloiyned, that is, carried to a distance, to
places to him unknown. 3 Bl. Com. 148.
3 Steph. Com. 522. F. N. B. 73, 74.
Archb. N. Pract. 552.
ELONGATUS. L. Lat.
Fr. eloigne]
Eloigned. A return made by a sheriff to
a writ do homine replcgiando, stating that

the party to be replevied has been eloigned,
or conveyed out of his jurisdiction. 3 Bl.
Com. 129.

ELOPEMENT.

[from Belg. rs, mar

riage, and lnngm, to run.

Bl0unt.]

The

voluntary departure of a wife from her hus
band, to live with an adulterer.

Cowell.

Tomlins. Wk/arton. This occasioned a
forfeiture of dower, according to the lines,
Sponte virum mulier fugiens, et adultera facta,
Dote sua careat, nisi sponsi sponte retracta.

Blount expresses his persuasion that this

nre of length, answering to the modern word is taken from the Saxon geleoran, to
yard. 1 Bl. Com. 275.
depart from one place to dwell in another,
ELOGIUM. Lat. In the civil law. A the Saxon r being easily mistaken for a 1).
will or testament. God. 6. 23. 29, 30. Id. But see Leipa.
"',*'* In Hatchett 1!. Baddeley, (2 W. Bl.
6. 51. 2.
ELOIGN, Eloin, Elaine, Esloin. [L. Fr. 1080,) De Grey, C. J. observed, “The
eloigner, esloiner ; L. Lat. elongaraj In word elopement is not a legal term, nor has
practice. To remove, or send a great way it any express meaning in the law. It is
off, (longum s'ter)."' F. N. B. 68, 69, 74. not to be found in Bracton, Britton or
3 Bl. Com. 148. Applied to persons, by Fleta, nor is it used in the statute of
stat. 13 Edw. I. c. 15, but generally to Westm. 2. The Mirror, indeed, has the
chattels. See infra. Mr. Bentham has word elopa, but in a different sense; and
observed that this word and its derivative none of the dictionaries or etymologists
eloignrmnt, (q. v.) are wanted in current or explain the word except Blount and Jacob.
ordinary language.
3 Jud. Evid. 166, Lord Coke is the ﬁrst that I remember to
have mentioned it, and he speaks (2 Inst.
note.
ELOIGNER, Alloigner. L. Fr. To 435,) of a wifc’s eloping and remaining
eloign; to remove or carry toa distance. with an adulterer. The modern books never
Eloigne ; eloigned. Yearb. M. 8 Edw. III. speak of elopement, but in a criminal view.”
Both the words elope and elopement occur
39. See Eloign, Alloigner.
To take one’s self away; to go away; to in the Year Book, M. 1 Hen. VI. pl. 8.
“ELSEVVHERE.” In another place;
elope, as a wife from her husband. Ycurb.
in any other place. See 1 Vern. 4, and
T. 3 Edw. III. 9. T. 6 Edw. III. 1.

ELOIGNMENT.

[from eloign, q. v.]

note.

ELUVIONES. L. Lat. In old plead
The getting a thing or person out of the
way ; or removing it to a distance, so as to ing. Spring tides. Towns. Pl. 197 .
EMANARE. L. Lat. In old practice.
be out of reach.
ELONGARE. L. Lat. In old practice. To issue or award. Emanare brevia; to
To remove to a distance, (longum iter) ; to award writs. Towm. PI. 28. Quia erro
carry off or away; to eloign, (q. v.) Fleta, nicé emanavit; because it issued erroneously.

lib. 2, c. 45, § 3.

.

Yelv; 83.
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EMANCIPATION. ' [Lat. emancipatio,

The secretion of pro erty by a bankrupt,

from mancupare or mancipare, to sell.] In
the Roman law. A setting free. The en
franchisement of a son by his father, which
was anciently done by the formality of an
imaginary sale. This was abolished by Jus
tinian, who substituted the simpler proceed
ing of a manumission before amagistrate.
Inst. 1. 12. 6.
In Louisiana, the emancipation of minors
is expressly recognised and regulated by
law. Civil Code of Louis. art. 367, et seq.
In England, the term emancipation has
been borrowed from the Roman law, and is
constantly used in the law of parochial set
tlements. 7 Ad. (£' Ell. N. S. 574, note.

with intent to defraud is creditors. Steph.
Crim. Law, 91, 92.
Embezzle is written by Cowell, Imbezzle,
and Imbesil.
EMBLEMENTS. [from Fr. embler, to
sow, or bled, ble, grain; emblavance de bled,
corn sprung up above ground.] The proﬁts

In the United States, it is used to signify

of sownland; the proﬁts of the cro ; grow
ing crops of corn or grain. 2 Bl. om. 122,
145.

1 Steph. Com. 242, 269.

2 Crnbb's

Real Prop. 77, § 1046.

I

Any annual proﬁt of land, produced by
expense and labor, as distinguished from

the permanent and natural proﬁt of the
earth. 2 Bl. Com. 122, 403. C0. Litt. 55,
56. 4 Kcnt’s Com. 73, 109, 110.——The
growin crops of those vegetable plroduc
tions 0 the soil, which are annua y pro
duced by the labor of the cultivator. 2
Steph. Com. 257. 2 C1-abb’s Rea-l Prop.

the liberation of African slaves.
See
United States Digest, Slaves.
EMBARGO. [from Span. embargar,
embaragar, to detain.] A detention of a
vessel in port."‘—A stopping of ports. 2 77, 7s, §§ 1046-1048. Id. 355, § 1469.
How. St. Trials, 402.-—A prohibition to Archbold’s Landl. J: Tenant, 337. Love
sail. Johnson, J. 2 Whcaton’s R. 148.—-A lass on Wills, 58, 59. Bisset on Estates,
restraint or prohibition imposed by the 276. Sewell’s Skerif, 235. Grady on

public authorities of a country, on merchant

Fixtures, 172.

vessels, or other ships, to prevent their leav
ing its ports, and sometimes amounting, (as
the United States embargo act of December
22, 1807,) to an entire interdiction of com
mercial intercourse. Jacobsen’s Sea Laws,
382. 1 ]{ent’s Com. 60, 432. See United
States Digest, Embargo and Non-inter
course. Embargoes are peculiar to a state
of war, either actual or apprehended. They
are imposed, in England, by the more pro
clamation of the sovereign, without the in

EMBLER. L. Fr. To sow.
Si le
lessee emblea la terre ,' if the lessee sow the
land. Litt. sect. 68.
To steal. Emble ,' stolen. LL. Gtll.
Conq. l. 44. Emble ou robbes ; stolen or
robbed. Britt. c. 4. Si le ckivalfuit em
ble hora de sa garde; if the horse was
stolen out of his custody. Id. c. 24. Em
blers des gentz ; stealings from the people.
Rot. Part. 21 Edw. III. m. 62.
EMBRAOEOR.
Fr. embrasour ; L.

tervention of parliament.

1 Bl. Com. 270,

271. The word is written by Cowell and
Blount, Imbargo.
EMBEZZLEMENT. In criminal law.
The fraudulent appropriation to onc’s own
use or beneﬁt, of property or money en
trusted to him by another; such as the
embezzlement by clerks, servants and
agents, of their em loyer’s money, or pro
perty; the embezz ement by mariners of
goods on board a vessel; and the embezzle
ment, by public officers, of the public
money. 4 Bl. Com. 230, 231. 4 Steph.
Com. 168, 169, 219. 3Kcnt’s Com. 194.
Lewis’ U. S. Crim. Law, 237. lVharton’s
Am. Crim. Law, 421. Embezzlement is dis

Lat. z'mbraciator.]

In criminal law.

One

who practices or is guilty of embraccry.
One who labors a jury, or instructs them,

or puts them in fear. Co. Litt. 369 a. De
ﬁned by statute 19 Hen. VII. e. 13, to be
one who, when a matter is on trial between

party and party, comes to the bar with one
of the parties, (having received some re

ward so to do,) and speaks in the case, or
privily labors the jury, or stands there to
survey or overlook them, thereby to put
them in. fear or doubt of the matter.
Termes de la Leg. See Embracery.
EMBRACERY. In criminal law. The
oﬁ'ence of attempting to inﬂuence a jury
corruptly to one side, by promises, persua
tinguished from larceny, properly so called, sions, entrcaties, money, entertainments.
as being committed in respect of property and the like. 1 Hawk. P. C. 259. 4
which is not, at the time, in the actual or . Chittg/‘s Bl. Com. 140, and note. 4 Sleplz.
legal possession of the owner. 4 Steph. Corn. 253. Punished in England by ﬁne
Com. 168.
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and imprisonment. Id. ibid.
U. S. Crim. Law, 241.
EMENDA, Emendw.
Fr. amende, emmda]

See Lewis’

EMP

EMI, Emmi. L. Fr.
middle. Kelham.

In half; in the

EMINENT DOMAIN. [Lat. dominium

L. Lat. [from

Amends; that which emincna]

is given in reparation or satisfaction for a
loss, or trespass committed; (quod in res
taurationem damni tribuitur). Spelman.
Emendapro tranegressiom. Bract. fol. 230.
See Fleta, lib. 2, e. 47,§13. Mag. Chart. c. 4.
In Saxon law. A pecuniary compensa
tion for an injury or crime. Spelman.
EMENDALS. [L. Lat. emendca] An

The inherent sovereign power
of a state, which gives to the legislature
the control of private property for public
uses. 2 Kent’s Com. 339, and notc.—The
ultimate right of the sovereign power to

appropriate not only the public property
but the private property of all the citizens
within the territorial sovereignty, to public

purposes. Story, J. 11 Peters’ R. 420,
old word, still used in the accounts of the 641. Webster, arg. S. C. VVood, C. J.
society of the Inner Temple, where so much 14 Ohio R. 147, 173. See 6 Howard’: R.
in emendats, at the foot of an account, sig 531. 4 Ohio St. R. 308. 5 Id. 374.
niﬁes so much in bank in the stock of the Id. 140, 14s. 29 Jllississippi R. 21, 32.

house, for the supply of all emergent occa

25

sions. Cowell.
EMENDARE.
To make amends
crime or trespass
solvere ;) to ay
LL. Edw. Corgf. c.

434.

L. Lat. In Saxon law.
or satisfaction for any
committed; (emendam
a ﬁne; to be ﬁned.
35. Spelman. Emm

Vermont R.

465.

1

Selden’s R.

The original and ultimate property
claimed by the pee le of a state, in and to
all lands within t e jurisdiction of the

state."

1 N. Y. Rev. Stat. 718,] 714,

§l. 3 Kent’s Com. 513. 4 I . 3.
EMIT. [from Lat. emittere, from c, out,
dare se ,' to redeem, or ransom one’s life,
by payment of a weregild. LL. Longob. and mittere, to send.] To send out or send
forth; to put out; to issue, as paper money
cited ibid.
To amend or correct. See Emendatio. for the purpose of circulation.
To repair. Reg. Orig. 44 b.
In Scotch practice. To speak out; to

EMENDATIO.

Lat.

[from emendare, state in words. A prisoner is said to emit

2 Alison’s Crim.Pr. 560.
EMNE CIIRISTEN. Sax. Brother in
correcting abuses, according to certain rules Christ. Spelman.
and measures. Cowell.
EMPALER. L. Fr. To fence in. Em
In Saxon law. A pecuniary satisfaction palement; a feucin in. Keilw. 30, pl. 2.
EMPANEL. The old form of writing
for an injury; the same as emenda, (q. v.)
Impanel, (q. v.) Uowell. Blount.
Spelman.
EMENDATIO PANIS ET CEREVL
EMPARKER. L. Fr. [from en, in, and
SI/E. L. Lat. In old English law. The parke, a pound; L. Lat. imparcara] To
assiziug of bread and beer, or the power impound. Britt. c. 21, 51.
of supervising and correcting the weights
EMPARL. [from Fr. enparler,emparler,
and measures of them. Kennett’s Par. Ant. to speak together.) The old form of impart,
196. Uowell.
éq. v. as empar ance was of importance,
Cowell. Blount. Finch’: Law,
EMERCIABLE. L. Fr. Liable to q. v.
b. 4, ch. 42. The ancient orthography is,
amercement; amcrciable. Britt. c. 21.
EMERGE. [from Lat. emergere, q. v.] in strictness, correct. See E, Enparler.
EMPARLER. L. Fr. To emparl or
To arise; to come to light. “Unless a
a matter happen to emerge after issue join imparl. Isser d’emparler ; to go out to
imparl. Yearb. P. 5 Edw. III. 18.
ed.” Hale’s Anal. sect. 1.
EMPARNOURS. L. Fr. Undertakers
EMERGERE. Lat. In old English law.
q. v.]

In old English law.

Amendment, a declaration.

or correction. The power of amending and

To emerge; to arise; to happen.

Bract.

of suits.

Kelham.

fol. 1 b, 109. Stat. Marlbr. c. 13. Nevis
injuriis emersis, nova‘ constituuntur reme
dia; as new injuries arise, new remedies
are ordained. Fleta, lib. 2, c. 2,§ 1. R0
moto impedimento cmergit actio. The im
pediment removed, the action rises, (be

EMPEROR. [from Lat. imperator, q. v.]
The title of the sovereign or supremo mon
arch of an empire. Frequently considered
as of superior dignity to that of king,
although Blackstone treats this as “ a ridi
culous notion.” See 1 Bl. Com. 242.

comes available or eﬁicacious).
Touch. (by Preston), 150.

EMPESCHER. L. Fr. To impeach.
L. Fr. Dict. See Impeach.

Shep.

EMP
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EMPESCHEMENT. L. Fr. Impeach deront ne serront empledes; shall neither
implead nor be impleaded. Litt. sect. 76.
ment. Kelham.
EMPHYTEUSIS, Emphyteosis, Em
EMPLER, Emplir. L. Fr. To fulﬁl.
phiteosis. Gmco-Lat. [from Gr. l||.|¢Uft6Ulﬁ Kelham.
EMPORTER. L. Fr. To carry away.
from ip¢u1’n'mv,tO plant, or improve land.]
In the civil law. Au improving lease; a con Yearb. 8 Edw. III. 2.

tract (of the class termed consensual,) by

EMPRESTITO. Span. In Spanish law.

which houses or lands are given to be pos
sessed for ever, ( perpetuo fruenda tradun
tur,) or, at least, for a long time, upon con
dition that the land shall be improved, and
that a small yearly rent or pension, ( pen
sio sive redditue,) shall be paid to the pro
prietor. Inat. 3. 25. 3. O'o0per‘s Notes,
in loo. Ifallzfaz, Anal. b. 2, ch 18, num.
9. See God. 4. 66. It is distinguished
both from the contract of sale, and the
contract of hiring, and rests on its own pe
culiar covenants. Inst. ub. sup. Calv.
Lez. It resembles the fee farm and copy

Loan; a thing lent at the request of the
borrower. White’s New Recap. b. 2,

tit. 11, c. 1.
EMPREZ, Empres. L. Fr. After; after
wards. Kelham.
EMPRIMECHIEF. L. Fr. First of
all. Kelham.

EMPRIS. L. Fr. Undertaken. Kelham.

phyteuta.
The right granted by such acontract,
jus emphyteuticum, or emphg/teuticarium).
he real right by which a person is entitled
to enjoy another’s estate as if it were his

EMPRISONER, Enprisoaer. L. Fr.
To imprison. Britt. c. 66.
EMPRISONEMENT.
L. Fr.
Im
prisonment. Emprisonement pur emprisorne
ment ,' imprisonment for imprisonment
Britt. c. 25.
EMPROMPTER, Enprompter. L. Fr.
To borrow. Emprompt; borrowed; bor
rowing. Britt. c. 21.
EMPTI ACTIO. See Actio ea: empto.
EMPTIO, Emtio. Lat. [from emere, to

own, and to dispose of its substance, as far

buy.]

hold estates of the English law.

See Em

A buying or purchase.

Oalv. Let.

as can be done without deteriorating it. 1 Bract. fol. 61 b. See Emtio.
EMPTIO ET VENDITIO. Lat. Pur
Mackeld. Uiv. Law, 357, § 324.—An in
heritable and transferable real right, which chase and sale; sometimes translated emp
is granted by the proprietor of an estate to tion and vendition. The name of the con
another, in consideration of a certain and tract of sale in the Roman law. Inst. 3.
invariable rent to be paid at the time agreed 24. God. 4. 38. Brad. fol. 61 b. Fleta,
lib. 2, c. 58. Heinecc. Elem. Jur. Civ. lib.
upon. Id. 359, Kaufmann’s note.
The thing or estate itself, (bonum aeu 3, tit. 24. Sometimes made a compound
prwdium emphg/teuticarium,) in which such word,-—emptio-venditio. Halléfaz, Anal.
a right is given. Id. 356, note.
b. 2, ch. 18.—-A consensual contract to de
EMPHYTEUTA. Grseco-Lat. [from em livera thing for a certain price. Heinecc. ub.
phyteusis, q. v.] In the civil law. The mp.--An agreement for the seller to part
person to whom an emphyteus-is is granted; with a thing for money given to him by
the lessee or tenant under a contract of the buyer. 3 Salk. 61.
EMPTOR. Lat. [from emcre, to buy.]
emphyteueis. Calv. Let. 1 Mackeld. Civ.
In old English law. A purveyor. Flela,
Law, 357,§ 324, 325.
EMPHYTEUTICUS. Graeco-Lat. [from lib. 2, c. 17.
EMPTOR. Lat. [from mm, to buy.]
Gr. i,i¢m6m0;.] In thecivil law. Founded
on, growing out of, or having the character A buyer or purchaser. Emptor lenetur
of an emphyteusic ; held under an emphy vemiitori ad pretium, et vendilor emptori, 5
converse, ad ipsam rem tradendam; the
teusis. 3 Bl. Com. 232. Cale. Lez.
EMPIRE, Enpire. L. Fr. To make buyer is bound to the seller for the price,
and the seller, é converse, to the buyer, to
worse. Britt. c. 54.

EMPLEAD. The old (and strictly, the deliver the thing sold. Brant. fol. 61 b.
correct) form of Implead, (q. v.) from the Fleta, lib. 2, c. 58, § 1. See Emtor.
Fr. empleder, (q. v.) Otherwise written
Emptor emit qmun minimo pottst, venditor
Enpleet. Cowell.
vendit quam maximo potest. The buyer
EMPLEDER, Enpleder. L. Fr. To purchases for the lowest price he can, the
implead.

Ne pleder ne eatre emplede ; seller sells for the h‘ hest price he can. 2

neither to plead, nor to be impleaded. Kent’s Com. 486.
e law does not in
Britt. c. 33. See Id. 0. 11. Ne emple terfere with the right of each party to make
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EN

the best bargain for himself, where no im

EN
EN FET.

L. Fr. In fact.

Yearb. M.

position is practiced. Id. ibid. The same 3 Edw. II. 59.
EN GROS. L.Fr. In gross; by whole
maxim is cited to show that a person can
not act as agent for another to sell property, sale. Britt. c. 21.
EN JUGEMENT. L. Fr. In judg
and become himself the purchaser. 4
Kcnt’s Com. 438.
_ ' ment; in or into court, (in judicio, q. v.)
Caveat cmptor, (q. v.) Let the pur Co’c lee p’ties viendr’ en jugement ; when
the parties shall appear in court. Britt.
chaser take care.
EMTIO. Lat. In the civil law. Pun 0. 24.
EN JUICIO. Span. Judicially; in a
chase. This form of the word is used in
the Digests and Code. Dig. 18. 1. God. court of law; in a suit at law. Whitds
New Recap. b. 2, tit. 8, c. 1.
4. 49.
EN LE (LA) MERCIE. L. Fr. [L.
EMTOR. Lat. In the civil law. A
buyer or purchaser; the buyer. Dig. 18. Lat. in miserioordia] In mercy. Britt.
c. 24. Litt. sect. 514.
1. Cod. 4. 49.
EN LE PER. L. Fr. In the per. En
EMTRIX. Lat. In the civil law. A
female purchaser; the purchaser. God. leper et cui ; in the per and mi. En le
post; in the post. Terms applied, in the
4. 54. 1.
EN. L. Fr. [Lat. in.] In. En quel old books, to writs of entry. Reg. Orig.
counte, ou en quel maner, au en quel fee, ou 228, 229. 3 Reeves’ Hist. 84. See In
en qu-el ba-ronie; in what county, or in the per, &c.
EN MORT MEYNE. L. Fr. [L. Lat.
what manor, or in what fee, or in what
in mortua manta] In a dead hand; in
barony. Britt. c. 51.
Into. Le tenement soil turne en Pestate mortmain. Britt. c. 43.
EN OULTRE. L. Fr. Furthermore.
que il fuit avaunt ; the tenement shall be
turned into the estate which it was before. Kelham.
EN OWEL MAIN. L. Fr. In equal
Id. c. 50. Turne en trespas. Id. ibid.
EN APRES.

L. Fr.

Hereafter; after

wards. L. Fr. Diet.
EN ARERE. L. Fr. In time past.
Stat. dc Judaismo. 2 Inst. 506.
EN AUTRE (AUTER) DROIT. L. Fr.
In another’s ri ht. 2 Bl. Com. 177.
EN AVAN . L. Fr. In future; for the
time to come. 'Kelham.
EN BANKE.

L. Fr.

hand.

Yearb. M. 5 Edw. III. 106.

See

In wquali manu.
EN PAIS, En pays. L. Fr.
Lat.
in patria.] In the country. Litt. sect.
618. See In pais.

On the country.

Se soient mgs en

pays; put themselves on the country.
Britt. c. 4.
an nearer. Gr. Broadly ; liberally ;
In the bench.

with an allowance. Dig. 46. 3.
1 And. 51.
EN BARRE. L. Fr. In bar. Yearb. 46. 8. 12. 2.
EN PLEIN CONTE. L. Fr.
T. 8 Edw. IIL 6.
EN BONNE FOY. L. Fr. In good county court. Artie. sup. Chart.

13. Id.

EN PLEIN (or PLEYN) VIE.
In full life. Britt. c. 106.

L. Fr.

faith.

Yearb. T. 4 Edw. II. 107.

EN CERTEIN. L. Fr. In certain.
Mys encertein ; put in certain; reduced to
certainty. Britt. c. 69.
EN CHIEFE. L. Fr. [L Lat. in ca
pite.] In chief. Que tenent en chiefs; who
hold in chief, or in capite. Britt. c. 34.
EN COSTE. L. Fr. On the side; col
lateral. Kelham. See Caste.
EN COURT. L. Fr. In, or into court.
Viendra en court; shall come into court.
Britt. c. 26.
EN DEMEURE. Fr. [Lat in m0ra.]

In full

EN POIGNE, En pain. L. Fr. In hand.
Quant lefeofor ad lefait en poigne; when

the feotfor bath the deed in hand.

Litt.

sect. 375.

EN PRIMES. L. Fr. £Lat. imprimis.]
In the ﬁrst place; ﬁrst.
ritt. fol. 1. Id.
c. 26. This hrase constantly occurs in
the old French statutes. Stat. Westm. 1,
c. 1. Artic. sup. Chart.

EN SON DAMAGE. L. Fr.

Lat.

in damno su0.] In his damage; doing him

In delay; chargeable with delay; guilty damage; damage feasant, (q. v.) En son
of improper delay ; in default. Path. Obl. pree, on en ses blees, ou aillours en son
part 1, ch. 4, sect. 4, § 3.
damage; in his meadow, or in his corn, or
EN DEMEYNE. L. Fr. In demesne. elsewhere in his dam e. Britt. c. 27.
En demegne et en severalte. Britt. c. 42.
EN SON DEMEY E COME DE FEE.
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ENC

ENC

L. Fr. In his demesne as of fee. Britt. ehace and outchace; the right of driving
c. 51, 72. See Demesne.
cattle to and from a common. Kclham.
ENCHESON, Enchesson, Enchason, En
EN SUSPENOE. L. Fr. In abeyance.
chison, Acheson. L. Fr. Cause; reason;
Dyer, 71, (Fr. ed.)
EN TESMOIGNANCE. L. Fr. [Lat. occasion. Par quel encheson il se nrya ;
in testim-onium.] In testimony or witness. for what reason he drowned himself. Britt.
En tesmoignanees des queuz choaes nous avons c. 1. Par encheson de matrimoync; in
fait faire testes nous lettres overts ; in testi consideration of marriage. Id. c. 34.
mony whereof we have caused these our Sans reasonable encheson; without reason
letters to be made patent (open). Stat. able cause. Stat. Westm. 1, c. 6.
Conﬁrm. Uhartarum, c. 7. En testimoig
ENCI. L. Fr. So; also; afterwards.
nance dc quele chose, &c. Stat. of Tithes. Kelham.
ENCLAMER. L. Fr. To claim. En
2 Inst. 639.
'
EN VENTRE SA MERE. L. Fr. In clamaunt fraunk tenement ; claiming the
its mothcr’s womb. Britt. c. 118.
freehold. Britt. c. 42. Id. c. 70.
EN VIE. L. Fr. In life; alive. Britt.
ENCLORER. L. Fr. To enclose. Britt.
c. 61. Enclos; enclosed; shut in, or shut
c. 50.
ENABLING STATUTE. In English up. Id. ibid. Id. c. 33.
law. The statute 32 Hen. VIII. c. 28, by
ENCLOSE. In Scotch practice. To
which tenants in tail, husbands seised in shut up a jury, after the case has been sub
right of their wives, and persons seised of mitted to them. 2 Alison’s Grim. Pr.
an estate of fee simple in right of their 634. “Enclosure of the jury.” Id. 635.
churches, were empowered or enabled to
ENCOIRES. L. Fr. Besides. Kel
make leases to endure for their lives, or ham.
twenty-one years, which could not do so
ENCOMBRER, Encumbrcr. L.Fr. To
before. 2 Bl. Com. 319. C0. Litt. 44 a. encumber or hinder. Britt. c. 68. En
combrcment ; hindrance or encumbrance.
3 Steph. Com. 139.
ENACT. To put into the form of an Id. c. 75.
aet;’* to make, as a law; to pass, as a bill,
To possess a church; to be the incum
into a law; to give legislative sanction to a bent. Id. e. 92.
ENCONTER, Erwontre, Encounter, En
bill. Webster.
ENBEVERER. L. Fr. To water, (as countrc. L. Fr. [Lat. contra.] Against;
in opposition to; in violation of. Britt.
cattle). Britt. c. 61.
ENBLER. L. Fr. To sow. Enblee, fol. 3. Id. e. 93, etpassim._ Conf. Carter.
25 Edw. I.
enblag/e ,' sown.
ENBOSOGNEZ. L. Fr. ’Engaged in
ENC-OUPER. L. Fr. [Lat. inculparc]
business. Ifelham.
To accuse or charge. Encoupe ; accused.
ENBREVER. L. Fr. To write down Britt. c. 4,110.
in short; to abbreviate, or, in old language,
ENCOURER. L. Fr. [Lat. incurrcm]
imbreviate ,' to put into a schedule. Britt. To run; to run against, or bar. Car nul
c. 1. See Imbreviare.
temps en ceo cas ne luy cncoure ,' for no time
ENCAUSTUM. Lat. In the civil law. in this case runs againsthim. Britt. c. 38.
A kind of ink or writing ﬂuid appropriated
ENCRECER. L. Fr. To accrue; to

to the use of the emperor.
See Incaustum.

ENCAVER. L. Fr.

Cod. 1. 23. 6. increase. _Kelkam.
ENCRES. L. Fr. Increase; accretion.
Si l’encres eyt este si soutil, que nul 110 poet
voier ne aperceyver cel encres qua luy eyt
So; also; af estre encru par proces de temps ; if the in

To beware.

ham.
ENCEA, Enci. L. Fr.
terwards. Kelham.

Kel

crease have been so imperceptible that none

ENCEINT, Enceg/nt, Ensient. L. Fr. might see nor perceive such increase which
Pregnant; with child. Enceynte de enfaunt. may have accrued by process of time
Britt. c. 24-.
Britt. c. 33.
ENCEPPER. L. Fr. To conﬁne; to
ENCROACH. [from L. Fr. encrochcr,
put into the stocks.
Britt. c. 49.
q. v.] To gain unlawfully upon the rights
ENCHASER. L. Fr. To chase or or possession of another; to take more than
hunt; to drive; to compel. L. Fr. Diet. is one’s right or due.* “ If the tenantholds
Kelham.
by fealty and a hawk, and the lord m
ENCIIAZ ET RECHAZ. L. Fr. In croaches a horse.” Plowd. 94 a. “If the

END
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tenant holds by fealty and 28. rent, and
ENDITER, Endicter. L. Fr. To in
the lord encroaches 48. or if the tenant holds dict. E-nditc, cnditcs; indicted. Britt.
by one horse and the lord ancroaches two c. 1, 15. Enditees. Yea-rb. T. 7 Hen.
horses.” Id. ibid. Applied to the taking VI. 18.
of fees by the clerks of a court. 1 Leon. 5.
ENDORCER. L. Fr.
To endorse.
Cowell derives this word from the Fr. ac Dyer, 1, (Fr. ed.)
croclzer, in which he is followed by ‘Veb
ENDORMIR. L. Fr. To sleep; to be
ster. But the L. Fr. encrocher (q. v.) was or become dormant. Endormy ; dormant
constantly used. Anciently written In or sus ended. Britt. c. 108.
crocb, (q. v.) See Accroach.
ENLORSE. [from L. Fr. endorser, en
ENCROACHMENT. [L. Fr. encroche dorcer.] To put on the back, (an dorse).
ment.] An unlawful gaining upon the To write on the back; to back, (q. v.)
rights or ossessions of another. Cowell.
In mercantile law. To write one’s name
ENCR CHER. L. Fr. To pull or on the back of a bill, note or check. See
draw to, as with a hook, (croc); to take Indorse.
more than is due.‘ Plowd. 94, 95, (Fr. ed.) ‘ Endorse is still used in preference to In
ENCUMBRANCE. [from L. Fr. en dorse by writers of high authority, and is
combrer.] A burden or charge upon pro undoubtedly the correct form, if the word
gerty, such as a mortgage. See Incum is to he considered as directly formed from
the French.
3 Kent's Com. 88—93.
T0716?
ENCURRED. An old form of In See E.
curred. 1 Leon. 13.
ENDORSEMENT. See Endorse, In
ENCUSER. L. Fr. To accuse. En dorsement.
cuse; accused. Britt. c. 4, 22.
ENDORSER. See Endorse, Indorser.
Encuaemcnt ; accusation. Id. c. 22.
ENDOSSER. L. Fr. To endorse. Fet
Encusour; an accuser. Id. c. 4.
A:saver,§ 28.
ENDOVVVENT. L. Fr. and Eng. [L.
ENCZ. L. Fr. But. Kelhanz.
END. Object; intent. Things are L.t. d0tati0.] The assignment or bestow
construed according to the end. Fz'nch’s ment of dower to, or upon a woman. 2
Law, b. 1, ch. 3, num. 10.
Bl. Com. 135.
The providing for the oﬁiciating ministers
END AND EXPIRATION. Held to
be synonymous terms. Plowd. 198.
of a churel1, by setting apart a certain por
ENDEBTED. An old form of Indebted. tion of lands, dzc. for their maintenance,
&c. Id. 21. 1 Bl. Com. 387. 3 Steph.
3 Leon. 205.
°
ENDENT,Endente. L. Fr. Indented; Com. 111. It has no reference to build
cut or divided in a line resembling the teeth ing or providing a site. 35 Eng. Law J:
of a saw. Issint que Fescript soit endente, Eq. R. 433.
The provision itself, so made; (dos eccle
et que les justices e_1/ent la um: partie, et
Fautre partie remeigne as presentours; so sioe). Com. Dig. Dismes, B.
that the writing be indented, and that the
ENEMIABLEMENT. L. Fr. In a
justices shall have one part, and-the other hostile manner. Kellzam.
part shall remain with the presenter‘.
ENEMY. [Lat. kostis.] In the law of
Britt. c. 2. Deg/vent estre doubles, treblcs nations. A hostile nation; a nation or
et endentcs. Id. c. 39. Perfait cndente; power at war with another, or against whom
by deed indented. Litt. sect. 217. En a war is declared or carried on; the whole
fails endentes. Id. sect. 370. See Indent. body of a nation at war with another. See
ENDENTURE. L.Fr. Anindenture. 1 Kent’s Com. 94.
Litl. sect. 370. See Indenture.
A citizen or subject of a hostile nation.
ENDICT. The old form of Indict. See Id.
ENFANT. The old form of Infant. 3
Keilw. 25 b.
ENDICTMENT. The old form of In Leon. 113.

dictment. Keilw. 25. 3Leon. 140. Used

ENFAUNT. L. Fr. [from Lat. enfana]

An infant, (child). Britt. c. 107.
ENDITE. An old form of Indict, éq.v.;
An infant orminor. Enfaunt dedens age;
Formed directly from the Fr. enditer, q. v. an infant under age. Britt. c. 54, 126.
ENDITEMENT. An old form of In
ENFEOFF.
L. Lat.feojare, infeudare,
dictment, used by Cowell and Blount; and (1. v.] To give, cstow or convey a fee or

by Cowell.

derived from the Fr. enditer, (q. v.) '

hef.

2 Bl. Com. 310.

See Feofment.

ENG
ENFERGES.
Kelham.
ENFORM.
2 Leon. 3.

L. Fr.

(544)
Put in irons.

ENG

ENGAGER. L. Fr. To pledge. Kel

kam. See Gage.
The old form of Inform.
ENGEINE. L. Fr. Ingenuity; skill
to apprehend another’s meaning. Dyer, 57.

ENFOURNER.

L. Fr.

To perform.

ENGENDRER.

L. Fr.

To beget, or

Enfourny ; performed. Yearb. M. 3 Edw. en ender. Britt. c. 36.
II. 49.
NGENDRURE. L. Fr. [from engen
ENFOBMER. L. Fr. To inform. Britt. drer, q. v. Issue. Britt. c. 7 7.

c. 84, 96.

ENGE ER. L. Fr. To eject; tocast
ENFRANCHISE. [from L. Fr. enfraun or throw out. Engette ; ejected. Britt.

ehir, q. v.]_ To make free.

See Enfran

c. 32, 34, 40.

chisement.
ENGIN, Enghe-in. L. Fr. Ill design;
To incorporate a person into any body deceit; fraud. Kelham. See Engyn.
politic or corporation; to make a person a
“ENGINE,” said to be a word of very
free denizen. Cowell. Blount. Termes general signiﬁcation; and when used in an
de la Ley.
act, its meaning must be sought out from
ENFRANCHISEMENT. L. Fr. and Eng. the act itself, and the language which sur
[from enfraumhir, q. v.] The act ofmaking rounds it, and also from other acts in part
a person free, as a villain or bondman. En materia, in which it occurs. Abbott, J.
franchisement is a moregeueral word than 6 ./ll. d: S. 192. In alarge sense, it applies
manumission, for that is properly applied to all utensils and tools which afford the
to a villein. Every manumission is an means of carrying on a trade. But in a
enfranchisement, but every enfranchise more limited sense it means a thing of con
ment is not a manumission. Co. Litt. siderable dimensions, of a ﬁxed or perma
137 b.
neutYnature, analogous to an erection or
The incorporating a person into any so buildin . Id. 182.
ciety or body politic, and thereby impart
ENG ECERY, Engleeberie, E-nglesckerie,
ing to him its liberties and privileges. Englesehery. L. Fr. and Eng. [L. Lat.
Cowell. Termes de la Ley. 11 Co. 91. Englescheria, E-ngleceria, Anglesc/zeria.] In
The making a man free of a company or old English law. The fact of being an
corporation. Co. Litt. 137 b.
Englishman; Englishety; (A-ngliems, na
ENFRANCHISEMENT OF COPY tivitas Anglica). Spelman, voc. Engleche

HOLDS. In English law. The conversion

ria.

of copyhold into freehold tenure, by a con
veyance of the fee simple of the property
from the lord of the manor to the copy
holder, or by a release from the lord of all
seigniorial rights, &c., which destroys the

2 Reeves’ Hist. 22. 4 E. Com. 195. In
Bracton’s time it was the law that, where
a person was found killed, he was presumed

Bract. fol. 135.

to be a Frenchman,

Flcta, lib. 1, c. 30.

Francigena,) unless

Engleschery, (that is e fact of his being
customary descent, and also all rights and an _Englishman,) was proved by the rela
privileges annexed to the copyholder’s es tions and presented before the justices.
tate.
1 Watkins on Copyholds, 362. B1-act. ub. sup. Britt. c. 6. This law was
Scrivenon Copyholds, 616. 2 Steph. Com. introduced ﬁrst by Canute and aﬁer-wards
51. 1 Id. 208. 1 Urabb’s Real Prop. by William the Conqueror, for the greater
protection of their respective subjects from
693, 695, § 894, 895, 897.
ENFRA NCHIR, Enfranehir. L. Fr. assassination; a muc heavier ﬁne bein
(from en, in, and fraunk, free.] To make imposed upon the vill or hundred, for " ree; to confer a privilege or liberty; to ling a Dane or Norman, than a native
enfrauchise, (q. v.) Enfraunchys par char yS’pelm.an. It was an object, therefore, to
tres. Britt. c. 120.
prove Engleschery, which relieved the coun
ENFREINDRE, Enfreinder. L. Fr. To try from this burden. Id. 4 Bl. Corn.
break; to violate or infringe. L. Fr. Diet. 195. En ishery was abolished by statute
Enfreint, broken. Dyer, 45, (Fr. ed.) 14 Edw. II. c. 4. Id. ibid.
Nostre peas enfreynt; our peace broken.
ENGLETERRE. L.Fr. England. Britt.
Britt. c. 29.
fol. 1.
ENGAGEMENT. [from L. Fr. mgager,
ENGLEYS. L. Fr. English; anEng
q. ml A binding by gage or pledge.
lishman. Britt. c. 6. Engloye. Dyer, 92. O ligation by agreement or contract.
ENGLISHERY. See Englecery.
Webrter.
ENGROSS. [from Fr. an, in, and groa,
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In practice. To write in a the eldest is always to be preferred on ac
count of the privilege of age. Co. Litt.

gross, or large strong hand. 1 Bl. Corn. 183.
To copy in a large or fair hand; to copy
upon parchment or stamped paper; to
copy a paper for the purpose of ﬁhng.
In old conveyancing, a ﬁne was said
to be engrossed, when the chirographer
made the indentures of the ﬁne, and de

livered them to the party to whom the
conusance was made. 5 Co. 39 b.
In criminal law. To buy up any com
modity in large quantities, so as to obtain
the exclusive possession or monopoly of it,

with an intent to sell it at an unreasonable

price."‘

ENO

4 Bl. Com. 158. See Engrossing.

ub. sup. See Eisnetia, Esnecg.
ENJOIN. from L. Fr. enjoy/mire ; Lat.
z'njungere.]
‘o impose or lay upon; to lay
a command upon ; to command.
In practice. To command a person to
refrain from doing a thing; to prohibit or re
strain by express command. See Injunction.
ENJOYNDRE. L. Fr. To command;
to enjoin. Et pair lour soit- enjoynt que
si, &c. ;- and afterwards it shall be enjoined
upon them, that if, &c. Britt. c. 29. See
Id. cc. 70, 74.
ENKE. L. Fr. Ink. Diversite de
magn, ou de enke en Pescripture ; difference

ENGROSSER. [L. Lat. ingrossaton]
of hand or of ink in the writing. Britt.
A clerk or copyist.
One who practices, or is guilty of en e. 28.
The English word ink, though closely
grossing. See Engrossing.
ENGROSSING. In English law. The and obviously formed from the French,
getting into one’s possession, or buying up follows. the Latin incaustum, in its initial
large quantities of corn, [grain,] or other letter. See E, Imaustum.
dead victuals, with intent to sell them
ENLARGE, Inlarge. [from L. Fr. en
again. The total engrossing of any other larger, q. v.] In old law. To set at large; to
commodity, with intent to sell it at an un release from custody. Selden, arg. 3 State
Xeasonableprice. 4 Bl. Com. 158, 159. This Trials, 109.
was, until recently, a misdemeanour, pun

ENLARGE.

[from L. Fr. enlarger,

ishable by ﬁne and imprisonment. Id. q. v.] In practice. To extend; to add
ibid. Steph. Grim. Law, 95. Now repealed to; to grant further time. To enlarge a
by 7 6: 8 Vict. c. 24. 4 Step/L. Com. 291, rule is to extend the time for a party to
note.
I
_
show cause under it. Holtkousc.
ENGYN, Engin, Ingen, Ingene. L. Fr.
ENLARGER. L. Fr. To enlarge; to
from Lat. ingeniunt, contrivance.] Fraud; make more comprehensive; to make wider.
eceit; ill design. Britt. e. 4.
Applied both to rights and to material ob
ENHABLER. L. Fr. To enable. Kelham. jects. Puit home enlarger le don ; a man
ENHAUNCER. L. Fr. To raise; to may enlarge the gift. Britt. c. 39. Chemgn
lift up ; to set up. Enhaunce; raised. Ou enlargg; a way or road enlarged or
euhauncc ou abatu ; raised or lowered. widened. Id. c. 63.

Britt. c. 61. Applied to material objects.

ENLARGER L’ESTATE.

L. Fr.

In

L. Fr. and Eng. conveyancing. The enlarging of an estate ;
The old form of inheritance, (q. v.) Cowell. as where an immediate remainder-man in
ENHERITER. L. Fr. To inherit. fee releases all his right to the particular
Grainy no ﬂoit cnheritor al pm doit en tenant in possession, and his heirs; this
htl'lltl'ﬂ ﬁﬂ. Hewhoshould haveinherited gives the latter the estate in fee. 2 Bl. Com.
to the father shall inherit to the son. See 324. Litt. sect. 465. 1 Steph. Com. 480.
Ct‘-stui. ENLARGING STATUTE. A reme
ENIIERITRIX. L. Lat. A female heir. dial statute which enlarges or extends the
3 Leon. 190.
common law. 1 Bl. Com. 86, 87.
ENITIA, (ENICIA) PARS; L. Lat.
ENLOST, (En. Post). L. Fr. In the
In old English law. The part or share of army. Kelham.
the eldest. The part which the eldest sis
ENNOYER, Enoger. L. Fr. To anuul.
ter had, where a partition of lands was Kellwm.
made by friends chosen by agreement of
ENOR. L. Fr. Honor. Ifelluun.
pnrceners, and she chose ﬁrst one of the
ENORMIS. Lat. [from e, out of, and
parts so divided. Litt. sect. 244, 245. nor-ma, rule.] Out of rule or measure;
C0. Litt. 166 b. Stat. Marlbr. c. 9. Reg. irregular; immodernte; excessive.
Orig. 177. Enitia pars semper praeferenda
Out of rule or law; againstlaw; unlaw
est propter privilegium atatis ,' the part of ful; wrongful. See Enormia.
Von. I.
35
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ENR

ENS

Enormous; heinous. Enormis transgres on a roll of parchment, or other material.
cio; aheinous trespass. Stat. Westm. 2, c. 29. See Roll, Enrouler.
To enter on record, as a decree in chan
ENORMIA. L. Lat. [from enormis,
q. v.] In old practice and pleading. Un cery. 2 Dam'ell’s Chane. Pract. 1220.
To record, as a deed. Stat. 27 Hen.
lawful or wrongful acts; wrongs. El alia
enormia; and other wrongs. This phrase VIII. e. 16.
Inroll was an old English form of this
constantly occurs in the old writs of tres
ass in the Register. Rey. Ori_q.92 b, 93. word, which is used by Cowell, and adopt
t occurs also in the old declarations in ed by some modern writers.
ENROLLMENT. [from L. Fr. mroule
trespass, and is literally translated in the
modern forms; the original nlia enormia ment; L. Lat. irrotulalio.] An entering
being still retained as the name of the on a roll, or on record ; the recording of a
deed. See Enroll. \Vritt-cn by Cowell,
clause containing it. See Alia mormia.
ENORMOUS. [from Lat. mm-mis, q. v. Inrollment.
‘
Aggravated. “ So enormous a trespass.
ENROULER. L. Fr. [from en, in or
Vaugh. 115. “lritten “ enormious,” in on, and roule, a roll.] To enroll; to put
some of the old books. Enormious is where or write on a roll. Em-ouler en roule dz
a thing is made without a rule or against coroner; to enroll on the roll of the coro
law. Brouml. part 2, 19.
ner. Britt. c. 1. Les nosmes dc: futyﬂ
ENOUNDEZ. L. Fr. Overﬂowed. Kel soient enroules de dezu: males; the names
of the fugitives shall be enrolled in two
ham.
'
ENPARLER. L. Fr. In old practice. rolls. Id. c. 26.
To speak or talk to_ether; to emparl or
ENROULEMENT, Enroullewmzt. L.
imparl. Applied by rittou to the delibe Fr. Enrollment. Ou enroulernentde court
ration of a jury. El taunlost veg/sent lea que porle record; or enrollment of a court
jurours en une par! par euz: mesmes, pur of record. Britt. c. 67. Fet Assaver, Q 17.
ENS. L. Lat. Being; existence. 3 Bl.
enparler; and presently the jurors shall go
to one side [laside by themselves, to imparl Com. 322.
or talk toget 1er. ritt. c. 52. Ove v’re cong’
ENS. L. Fr. In; within. Kclharn.
ENSEAL. [from L. Fr. enseler, q. \.
nous voulons enparlcr ; with your leave, we
To seal. Emealing is still used as a form
will imparl. Yearb. P. 7 Hen. VI. 18.
ENPEIRANT. L. Fr. Impairing. [fel word in conveyancing.
ENSECCIIER. L. Fr. To dry, or dry
ham. Enpeirez ; impaired. Id.
ENPLEET. An old form of Implead. up. Sometimes written enserchcr. A fewer,
ENPORTER. L. Fr. To carry away. ensereher, d‘ 21 carier; to dig, dry and
Kelham.
carry away. M. 7 Edw. III. 1. Ensea-hi;

ENPRISONER.

L. Fr.

To imprison. dried. Kelluzm. Ensekchies, in T. 5 Edw.

Britt. e. 66. See Empriwner.
ENPROUER, Enprower. L. Fr.
im rove. Britt. c. 67. Kclkam.

III. 16, is the same word. Fowes cruelt
To chies; dry or withered wood cut down.
ENSELER. L. Fr. To seal. Ensele
NQUERER. L. Fr. [from Lat. inqui desouth lcs seals rlc jurours ; sealed under
rere.] To inquire; to make inquiry. Britt. the seals of the jurors. Brill. c. 58. En
c. 51. Enquerge; he shall inquire. Id. sele de son seal ; sealed with his seal. Id.
c. 121. Enscllomes; we sealed. Yearb.
c. 1.
ENQUEST. L. Fr. and Eng. {F12 en H. 12 Hen. VI. 7.
quéle ; from Fr. enquerer, q. v.] nquisi
ENSEMENT, Ansement. L. Fr. Also;
tion or inquiry; an inquest; the inquisition likewise; in like manner. Stat. Glooe:L
of a jury. ' Britt. cc. 1, 33.
c. 4. Kelhanz.
A jury. Yearb. M. 3 Edw. II. 56. Litt.
ENSENSER. L. Fr. To inform; to
instruct. Ifelham. Ensenses ; instructed.
sect. 368.
_
Enquest was the old English form of In Britt. c. 4.
quest, and is used by Cowell. 1 Leon. 5.
ENSERVE. L. Fr. [from enserver,
ENQUORE-. L. Fr. Yet; still. Kelham. q. v.] Scrvile; subject to service; the
ENRACER. L. Fr. To pull up by the opposite of free. Ascunsfraum-hos. at as
roots. Kelham.
cuns enservcs; some free, and some servile.
ENROLL. from L. Fr. enrouler; L. Britt. e. 54.

Lat. irrotulare.

In practice. To put in,

ENSERVER.

L. Fr. To make subject

or on a roll ; to write, transcribe or enter to a service or servitude.

Britt. e. 54.
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L. Fr. [from Lat. upe

ENT

plaintiff shall say (or repeat) his count, ae

Zire, to bury.] To bury. Ensevely ; buried. cordiug to the points of the original writ.
Britt. c. 74. Sec Id. c. 75, 91, 47.
Britt. c. 11.
ENSEYNER. L. Fr. To show; to
ENTER.
from L. Fr. entrer, (q. v.);
L. Lat. intrare. To take actual possession
point out. Kelham.
ENSI, Ensy. L. Fr. S0; thus; also; of lands; to go into, or upon them. See
in like manner.
Kelham.
Ensi totes Entry. Said to be not conﬁned to the

voies ; provided always. Id.
ENSIVVER, Ensuer. L. Fr. To ensue;
to follow. Autrement ensiweit eele duresse;
otherwise this hardship would ensue.
Yearb. T. 1 Edw. II. 10. Autrement en
swereit graunt mischief. M. 3 Edw. II. 56.
ENT. L. Fr. In; in the mean time.
Kelham.
ENTAIL. [L. Fr. entaille.] A fee en
tailed; that is, abridged, curtailed or limit
ed to certain heirs."' Cowell. Blount. 2
Bl. Com. 112, et seq. 'See To entail, Fee
tail.

To ENTAIL. [from L. Fr. tailler, from
L. Lat. talliare, to cut, cut off or limit.]
To create an estate in tail; to settle an es

tate according to a certain rule of descent;
to limit to certain heirs.’* 2 Bl. Com. 113,
et seq. See Tail.
ENTENCION. L. Fr. [from Lat. in
tentio, q. v.] In old pleading. A plain
tiﬁ"s count or declaration. Britt. c. 92.
See Entente.
ENTENDAUNT. L. Fr. [from e-nten
dre, q. v.] Attendant Britt. fol. 1 b.
ENTENDEMENT. L. Fr. [from en

tendre, q. v.]
signiﬁcation.

Understanding; meaning;
En ceo mot, mort, y ad dou

ble entendement ; in this word mart, (dcad,)

original act of going upon the land. 3
Jones’ Law R. 298.
In practice. To place a thing properly
before a court, and usually in writing; to
put upon, or among its records; as to enter

an appearance, rule or judgment. The
word has nearly the same sense of setting
down in writing, either at large, or in an
abridged form, as in mercantile accounts.

ENTER, Entre. L. Fr. In; within.
See Entre. Enter mains; in his hands.
Kelham.
ENTERCEUR. L. Fr. A party chal
lenging (claiming) goods; he who has
placed them in the hands of athird person.
Kelham.
ENTERFERER. L. Fr. To exchange
blows in a combat. Yearb. M. 4 Edw.
III. 12.
ENTERING. See Entry.
ENTERLESSE.
L. Fr.
Left out;
omitted. Stat. of Additions, 1 Hen. V. c.
5. 2 Inst. 665. Enterlessant ; leaving
out. Yearb. P. 7 Hen. VI. 12.
ENTERLINE. The old form of Inter
line. Finch’s Law, b. 4, ch. 9, p. 281.
ENTERMARRIAGE. The old form of
Intermarriage. I"inch’s Law, b. 1, ch. 3,
num. 55.

1 Leon. 3.

ENTERPLEDER.
The old form of
there is a double meaning. Britt. c. 92.
Inte-rpleader, (q. v.) used by Cowell.
See Id. c. 53.
ENTIER. L. Fr. Entire; whole. En
ENTENDMENT. The old form of In
tendment, (q. v.) derived directly from the tier sanke ; the whole blood. Litt. sect. 2.
ENTIERCIR. L. Fr. To deposit a
Fr. Entendement, (q. v.) and used by
Cowell to denote the true meaning or thing with a third person, till the property
signiﬁcation of a word or sentence; that is, is proved. Ifelham.
ENTIRE. [from Fr. entier.] \Vhole;
the understanding or construction of law.
ENTENDRE. L. Fr. To understand. without division, separation or diminu
Et fait it entendre ; and it is to be under tion.
ENTIRETE, Entiertie.
L. Fr. The
stood. Britt. c. 40.
whole; the entiret '. Kelham.
To intend. L. Fr. Diet.
ENTIRETY.
L. Fr. entierte, from en
To attend. Kelham.
ENTENT. L. Fr. Understanding. A tier, whole] The whole, in contradistinc
ma entent; according to my understand tion to a moiety or part only. \Vhen land
ing; as I understand it. Yearb. M. 9Hen. is conveyed to husband and wife, they do
not take by moieties, but both are seised of
VI. 3.
ENTENTE. L. Fr. [L. Lat. intentio, the entirety. 2 11'ent’s Com. 132. 4 Id.
q. v.] In old pleading. The plaintiff’s 362. Parceners, on the other hand, have
count, or declaration in a real action. Et not an entirety of interest, but each is pro
puis die le pleyntyfe ea entente solonc les perly entitled to the whole of a distinct
pointz del brqfe original; and then the moiety. 2 Bl. Com. 188.
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‘ENTORSE, Enloir, Entour, Enl’ur. L.
Fr. About; round; concernin . Kelkam.
ENTRE. Fr. and L. Fr. %n; within‘,
bctwcen. Entre see bras ,' within her arms.
Britt. c. 23. A term applied to ahnsband
defacto. See Infra brachia. Entre mains ,'
in the hands. LL. Gul. Conq. l. 25. En
tre les mains; between the hands.

Britt. c. 114.

ENTREGA. Span. Delivery. Las
Parlidos, part 6, tit. 14, l. 1.
_
ENTRELIGNURE. L. Fr. Intcrlinca
tion. Kelham.
ENTREMETTRE. L. Fr. [from Lat.
intromittere, to let or put in.] To inter

meddle; to intrude into.

ENTRY. In the law of burglary. An
act, which, in addition to breaking, (q. v.) is
essential to complete the offence of bur
glary. Any, the least degree of entry, with
any part of the body, or with an instrument
held in the hand, is sufiicicnt for this pur

pose; as to step over the threshold, to put

Ord. a hand or a hook in at a window to draw

Mar.- liv. 4, tit. 2, art. 1.
ENTRE, Entree. L. Fr. [from entrer,
q. v.] Entry. Brefe d’ entre; a writ of
entry. Brité. c. 114. Brcf de entree.
‘ Fet Assaver, 15.
ENTREBAT. L. Fr. Anintruder or

interloper.

ENT

Britt. c. 58.

out goods, or a pistol to demand one"s
money, are all of them burglarions entries.
1 Hale’s P. C. 555. 4 Bl. Com. 227. So,
if the prisoner breaks open a shop window,

and with his hand takes out goods, the of

fence is complete.

Foster’s C. L. 107.

Russ. J7 Ry. C. C. 499. Introducing the
hand between the glass of an outer window
and an inner shutter, is suﬁicient entry to
constitute burglary. Id. 341. See 4
Chill;/’s Bl. Com. 227, note. 1 Russellon
Crimes, 794—797. lVlzarlon‘s Am. C1-im.
Law, 356. Lewis’ U. S. Crim. La-w,131.
ENTRY, lVril of. [L. Fr. brqfe d’en
tre ,' L. Lat. breve de ingressw] A species
of real action, of great antiquity in English

Qui se ad entremys del oﬁiee ; who shall
have intruded into the office. Id. c. 16.
ENTRER. L. Fr. [from Lat. inlrare, law, and, until a comparatively recent pe
q.v.] To enter. Entrust; enters. Britt. riod, the general remedy to recover the
c. 114.

Entrant; enter.

Id. ibid.

possession of lands when wrongfully with

ENTREVAL. L. Fr. An interval. held from the owner. 3 Bl. Com. 180, 183.
Its object was to regain the possession of >
Apres long entreval. Brill. c. 111.
ENTRUSION. An old form of Intru lands of which the demandant, or his an
cestors, had been unjustly deprived by the
sion, (q. v. used by Cowell.
ENTR . [L. Lat. inlrati0.] In prac tenant of the freehold, or those undenvhorn
tice. The pntting a proceeding on record, he claimed, and hence it belonged to the
in proper technical language and order."‘ possessory division of real actions. 3 Bl.
A judgment record is composed of entries ' Com. 180. Roscoe‘s Real Act. 3. It de
of the various proceedings in the action, cided nothing with respect to the rigllt of
actual or formal, in a certam order. Books property, but only restored the dcmandant
of entries are books containing forms or to that situation in which he was, (or by
precedents of the proceedings in various law ought to have been,) before the dispose
actions, as they a pear on record. They session committed. 3 Bl. Corn. 180. There
were formerly muc relied on. 3 Bl. Com. were many varieties of writs of entry under
271, note.
the several titles of Dum fuit non compo:
ENTRY. [L. Fr. entre, entree ; L. Lat. mcntis, Dum fnit infra rrtalem, Dam fuit
inyressus, introilua] The actual taking in prisona, Ad communcm Ieycm, In mm
possession of lands or tenements, by enter proviso, In men consimili, Cui in vita, Sur
mg into, or setting foot upon the same; an cui in vita, Uni ante divor!-ium, Sur cm‘
extra-judicial and summary remedy against ante divorli-um, Qunre cjecil infra tcrmim1m,
certain species of injury by ouster, (viz. Ad terminum quiprwterlh‘, and Cause mal
abatement, intrusion, and disseisin,) used ' rimomi proelocuti; all of which have been
by the legal owner, when another person recently abolished in England, by statute
who has no right has previously taken pos 3 dz 4 \Vill. IV. c. 27. .Roscoe’s Real Ac
session of lands or tenements. 3 Bl. Com. tions, 3, 88--100. See the above titles
5, 174. 1 Steph. Com. 469, 470. C'rabb’s
The writ of entry was directed to the
Hist. Eng. Law, 402, 403.

Prop. 120, et seq.
83. 2 Id. 151.

Bnrto/n’s Real

sheriff, requiring him to command the ten

1 Hillia-rd’s Real Prop. ant of the land that he render (przrripe
Tomlins. It must be quad reddat) to the dcmandant, the land in
peaceable and without force. 3 Bl. Com. question, which he claims to be his right
ub. sup.
and inheritance, and of which (de qao, or
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de quibas) the said tenant; unjustly and
without judgment, disseiscd [him or] his

EOR

ENTZ, Enz. L. Fr. But. Kelham.
ENURE. from L. Fr. enurer, emtcr,

ancestor, within the time limited by law for arer.] To ta e effect; to take place; to
such actions, or that upon refusal, he do ap operate. Un releas prendra efect ct urcra;
pear in court on such a day, to show where a release shall take effect and enure. Li H.
fore he hath not done it. Reg. Orig. 229. sect. 305, 306, 307. See Id. sect. 465,
This was the common or simple form of the 479, 4:56. Co. Litt. 193 a, b, 273.
writ, (called a writ of entry in the quo or
E-NVEER,Enveger. L. Fr. To send.
quibus,) where it was brought against the Kelham.
See Envoger. Enviees ; sent.
party himself that did the wrong. 3 Reeves’ Conf. Cart. 25 Edw. I.
Hist. Eng. Law, 33. 3 Bl. Com. 181. If,
ENVERS, Enverz.
L. Fr.
Against.
however, he had made any alienation of the Litt. sect. 58. 1 And. 8. Envs. Yearb. T.
land, or it had descended to his heir, that 4 Edw. III. 7.
circumstance was required to be alleged in
ENVOY. In international law. A
the writ. This led to certain variations in public minister of the second class, ranking
the form, from which the writ was techni- ' next after an ambassador.
Wlwaton’s In
cally called a writ of entry “ in the per,” tern. Law, 277.
“in the per and cui,” or, “in the post,”
ENVOYER.
L. Fr.
To send. En

according to the number of descents or voge ; sent. Britt. c. 21. Envoycs ¢‘1n0s
alienations which had taken place. Id. tregaole. Id. c. 100. Envogable. Id. c.
ibid. Reg. Orig. 229. See infra.
110.

ENTRY IN THE PER, Writ of.

A

To send for; to summon to court.

Rot.

writ of entry, so called from the words “et Parl. 4 Hen. IV.
in quod idem A. non habet ingressum, nisi
ENZ. L. Fr. In; within; but. Kel
PER E. qui illud ei dimisit ;” and into ham.
which the said A. (the tenant) hath not en
EO. Lat. In the civil law. In so
try, unlcss by E. (the original wrong-doer,) much, for asmuch; in. tantum). Cale.
who demised it to him. 3 Bl. Com. 181. Lez. Jar. Used also y the canonists.
3 Reeves’ Hist. 34. This was called a writ
For the reason, (propterea). Id.
of entry on the ﬁrst degree, or on the ﬁrst
There, (ibi). Id.
alienation or descent of the land. Id. ibid.
EO INSTANTE. L. Lat. At that in

ENTRY IN THE PER AND CUI,
Writ qf. A writ of entry, so called from
the words “ et in quod non habet ingressum,
nisi mm C. our D. illad dimisit,” &c.;
and into which he hath not entry unless by
C. to whom D. demised it, &c. Reg. Orig.
229. 3 Reeves’ Hist. 33. 4 Bl. Com. 181.
This was called a writ of entry in the sec
ond degree. Id. ibid.

stant; at the very or same instant; imme

diately.

1 Bl. Com. 196,249.

00. Li“. 298 8..

2 Id. 168.

1 C0. 138.

E0 INTUITU. L. Lat. \Vith or in
that view; with that intent, or object.
Hale’s Anal. sect. ii. See Intuitus.
EO LOCI. Lat. In the civil law. In
that place, (eo loco,) there. Dig. 5. 1. 19. 2.
In that state or condition. Calv. Lea‘.
ENTRY IN THE POST, Writ of. A
EO NOMINE. Lat. Under that name;
writ of entry, so called from the words “at by that appellation. Perinde ac si eo
in quod non habet ingressum, nisi Posr nomiue tibi traditafuisset ; just as if it had
disseisinam quam L. inds injuste et sine been delivered to you by that name. Inst.
j udicio fccit C’. patri vel alio antecessori 2. 1. 43. A common phrase in the books.
EOD’, (abbreviation of eodem) in refer
prwdieti B. dfc.;’7 and into which he hath
not entry, unless after the disseisin which ences in the civil law, refers to the title
L. unjustly and without judgment thereof last quoted. Tagl. Civ. Law, 25.
EODEM. Lat. By the same; by the
made to C. the father, or other ancestor of
the aforesaid B. &c. Reg. Orig. 229. said. 2 Ld. Rag/m. 888, arg. See Idem.
Eodem modo quo quid conslituitnr, dissol
This writ was given by the statute of Marl
bridge, (0. 30,) in cases where the num Vlillh In the manner in which [by the
ber of alienations or descents exceeded the same means by which] a thing is constitu
usual degrees, no mention of degrees being ted, is it dissolved. 6 Co. 53 b.
EORLE.
Sax. [L. Lat. e0rla.] A
required to be made in it. The writ merely
alleged the injury of the wrong-doer, with word adopted by the Saxons from the
out deducing all the intermediate title from Danish jarl, and applied to the ealderman,
and afterwards to the count (comes) of the
him to the tenant. 3 Bl. Corn. 182.
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EQU

Nortnans. Hence the English earl. Spel
man, voc. Eorla. Gilb. C. Pleas, Introd.
notes. 1 Bl. Com. 398. See Earl. The eorl
or eorle is mentioned in the laws of Canute,
par. 2, c. 69. Spelman, ub. sup. Through
ignorance of the Saxon letters, this word is
printed cople, in the French edition of Mon
tesquieu’s Spirit of Laws, (ed. Sarrebruck,
1782, liv. 30, c. 18,) and the error is re
tained in the English translation. (Am.

called epistolat ; commencing as a letter,‘
with an address and salutation. Hence the
origin of the ancient form of charters or
deeds in England, which commenced with
-—Ornnibus Christi ﬁdelibus ad quos lzoc
prwsens scriptum pervenerit, N. de D. salu
tem. Sciatic, &c. “ To all the faithful of

ed. IVorcester, 1802.)

still preserved, with some modiﬁcation, in
our modern deeds poll.
EPISTOLA. Lat. In the civil law.
An opinion of the emperor upon a case
submitted to him, or a decision in answer
to a petition; a rescript. Inst. 1. 2. 6.
Tag/I. (liv. Law, 229, 230.

EOS. L. Fr. Use. Kelh.am.
Enurrroourn, EJr'avra¢a'|pw. Gr. [fromaa,
in, am-a;, very, and gbaipa, theft]

In the civil

law. In the very act; in the act of theﬁ.
Inst. 4. 1. 3. Schrev. Lem. See Furtum
manifestum. ‘

El'lIE1KElA,'Emn|u:|'n.

Gr. [from an, and

Christ to whom this present writing shall

come, N. of D. sends greeting: Know ye,
&c.”

The same form of commencement is

Equality is equity.

Francis’ Illar. 9.

lurw, to be like.] Equity, equality; the max. iii. Thus where an heir buys in an
ﬁtting, adapting or adjusting of one thing ‘ incumbrmice for less than is due 11 on it,

to another, (convenienlia)."‘ Calv. Lea‘. Jur. ( except
Sec Equity.
EIIIEIKES, ’E1r|£tKZ§.

Gr.

it be to protect an incum rance
to which he himself is entitled,) he shall
from m, and be allowed no more than what he really

hm, to yield, to be like.]
quitable; ﬁt ' paid for it, as against other incumbrancers
or becoming; moderate or mild; (cequum upon the estate. 2 Vent. 358. 1 Vern.
et bonum). Calv. Lear. Schrev. Lea‘.
Equity,-‘as moderating the rigor of the
law, or equalizing and adjusting rights ac
cording to circumstances. See Equity.
EPISCOPALIA. L. Lat. [from epis

copua, q. v.] In ecclesiastical law. Sy
nodals, pentecostals, and other customary
payments from the clergy to their ‘diocesan
ishop, formerly collected by the rural
deans.

Cowell.

EIIlEKOHO£,'Eafcxcxop

GT.

[from inextr

mm, to look around upon, to oversee]
A bishop; an overseer, supervisor or su
perintendent. Calv. Lea‘. See Episcopus.
Lat. [from GI‘. txicxozog,

49, s. P. 1 Salk. 155.

For the taking

‘ away one man’s gain to make up another's

loss, is making them both equal; and here
the gain the heir would have made, if the
whole money due on the incumbrance
should be allowed him, shall be taken from
him, to make up the loss of the other in
cumbrancers upon the estate. Francis’ Mu.
ub. sup. This maxim is also applied to
cases of contribution between sureties and
others; to cases of abatement of legacies,
where there is a deﬁciency of assets; and
especially to cases of the marshalling and
distribution of equitable assets. 1 Star;/s
Eq. Jur. § 64 f. See Equitas.
EQUES. Lat. A knight. Spelman.

q. v.] Inthe civil law. A superintendent,
or overseer. Episcopi qui prwsunt pani et 1 Bl. Corn. 404. So called because serv— ‘
ceteris venalibuc rebus ; ovcrseers who have ing on horseback. Id. ibid.
the charge of bread and other things ex
Eques auratus ; aknight, so called from
posed for sale. Dig. 50. 4. 18. 7.
the gilt spurs he wore. Id. ibid. Spel
L81» [fl'OI1‘l GI‘. |l::|'axm.'o;, man, who himself bore this title, says its
}.f.
A bishop. God. 1. 3. Calv. Lea‘. object was to distinguish one who had been
eud. lib. 2, tit. 20. Fleta, lib. 2, c. 69.
created a knight with due ceremony, (r-itu
EPISTOLA. Lat. In old European honorario institutum,) from one who merely
law. A letter or epistle. Cale. Le.r.
assumed the title. According to Cowell,
A charter; any instrument in writing for it is never used in law, miles (q. v.) being
the conveyance of lands or the assurance the proper word.
of contracts; (inalrumentum qiw prwdia
EQUITABLE. By operation of equity;
conccduntur,pactionesqueﬁrmantur). Spel cognizable in equity. See irgﬁa.
man. See Letter. Spelman refers to Cas
EQUITABLE ASSETS. Such assets
siodorus ard Mareulfns, to show that all as, at law, cannot be reached by a creditor.
deeds or charters were, during, and after 3 Wooddes. Lect. 290, and notes.

Equita

the lower empire, (ab inclinato imperio,) ble assets are all assets which are chargea
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’ble with the payment of debts or legacies rational interpretation of its_ rules, or by
in equity ; and which do not fall under the
descri tiou of legal assets. 1 Story’: Eq.
Jar. ‘ 552. See Legal assets.
EQUITABLE ESTATE. An estate
acquired by operation of equity, or cogni
zable in a court of equity; such as the es
tate or title of a person for whose use or
beneﬁt lands are held in trust by another,
the latter having the legal estate; and the
estate of a mortgagor, after the mortgage
has become forfeited by non-payment, and
before foreclosure."' 1 Steph. Com. 217,
285, 328. 2 Crabb’s Real Prop. 5,§ 947,
442. Holthouee. See Equity of redemp
tion, Trust.

EQUITABLE MORTGAGE.

A mort

gage arising in equity, out of the transac

tions of the parties, without any deed or
express contract for that special purpose.
4 Kent’s Com. 150. Thus, if a debtor de
posits his title deeds with a creditor, it is
evidence of a valid agreement for a mort
gage, and amounts to an equitable mort
gage, which is not within the operation of
the statute of frauds. Id. ibid. Burton’:
Real Prop. 484, pl. 1570. Cross on Lien,
chap. x. Miller’s Law of Equitable Mort
gages, 1, et passini. 2 C'rabb’s Real Prop.

848-855, §§ 2203-2208. _ 1 W/mm
Lead. Equity Cases, 440. Id. 465, (Am.
ed.) note. In Pennsylvania, the validity of
this kind of mortgage is not recognized.

3 Penn. St. (Barr-’s) .R. 233.

adapting its remedies more exactly to the
exigencies of particular cases. Otherwise
termed civil equity. This deﬁnition pre
sents equity as a part or branch of juris
prudence, but expresses its ancient more
fully than its modern meaning, being
founded essentially on the deﬁnition of
A1'l.Sl.0i.l8—'i:av6p0wpa row voyav 5 ¢'Mn':u (lib rd

“emu, (the correction of the law, where
it is defective, by reason of its universality).
Arist. Eth. 1Vicom. lib. v. c. 10. This is
equity, as contradistinguished from strict
or mere law, (strictum et summnmjus).

andasit was recognized and applied in Ho
man jurisprudence; it being the province
of the preetor, or equity judge, to assist,
supply, interpret and moderate the law.

Dig. 1. 1. 7.

On nearly the same basis, a

moderri writer of authority has deﬁned
equity to be “a judicial interpretation of
laws, which presupposing the legislature
to have intended what is just and right,

pursues and effectuates such intention.” 1
Wooddes. Lect. 114. And Blackstone, 11]
much fewer words, has explained equity to
be the “ sound interpretation of the law,”
and “the method of interpreting laws by
the reason of them.” 1 Bl. Com. 61. 3
Id. 431. And yet the same writer has
clearly shown this to be an insufficient de
ﬁnition of equity, as actually administered
(distinct from law) in the courts. Id. 429
—437. 1 Story/‘s Eq. Jar.
7——20.
EQUITY. A system of jurisprudence

The mortgage of an equitable estate or
interest. Holthouse. Miller's Law qf Eq. collateral to, and, in some respects, inde
pendent of law, properly so called; the
Marty. 1.
EQUITATURA. L. Lat. [from equi object of which is to render the administra
tare, to ride.] In old Englishlaw. Travel tion of justice more complete, by affording
ling furniture, or riding equipments, includ relief where the courts of law are incompe
ing horses, horse harness, &c. Reg. Orig. tent to give it, or to give it with effect; or
by exercising certain branches of jurisdic
100 b. Stat. Westm. 2, c. 39.
EQUITY. [Lat. aequitas ; from azquus, tion independently of them. This is equity
equal, even, just; Gr. 5:.-remit], qq. v.] In in its proper modern sense; an elaborate
ageneral sense,—natural right or justice, system of rules and process. administered
as addressed to the conscience, indepen in many cases by distinct tribunals, (termed
dently of any express or positive rule or courts of chancery,) and with exclusive
over certain
subjects.andItaniis I
law; otherwise termed natural or moral jurisdiction
“ still distinguished
by its original
equity. In this large sense, equity belongs
to the science of morals, rather than of mating principle, that no right should be
jurisprudence. See 1 Story’: Eq. Jur. without an adequate remedy,” and its doc
trines are founded upon the same basis of
§§ l, 2.
In a stricter sense,—the application of natural justice; but its action has become
the principles of natural right and reason systematized, deprived of any loose and
in the actual administration of justice; arbitrary character which might once have
either by supplying rules for cases not pro belonged to it, and as carefully regulated
vided for by the ositivc law, by mitigating by ﬁxed rules and recedcnts as the law
the rigor of the aw itself by a liberal and itself. It is also no onger a mere principle
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or even system of interpretation, but a sys 669. See 20 Id. 523, 524-—-526. Id.
tem of practical remedy, remarkably direct 552, 555. And see 3 Jone! Law R. 290,

and thorough in its operation, from its close 294.
investigation of facts, and its precise adap
Equity follows tho law. ~Talbot, C. Cas.
tation of remedies. This quality is due temp. Talb. 52. 1 Story’: Eq. Jur. § 64.
perhaps to the peculiarity of its process, or Equity adopts and follows the rules of law
mode of procedure, which is according to in all cases to which those rules may, in
the course of the civil law, and is regarded

terms, be applicable.

Equity, in dealing

by Blackstone as the chief characteristic of with cases of an equitable nature, adopts
the whole system. 3 Bl. Com. 436. Equity, and follows the analogies furnished by the
in this view, has become in many res ects rules of law. Id. ibid. A leading maxim
a distinct branch of jurisprudence, an the of equity jurisprudence, which, however, is
exclusive jurisdiction it possesses over cer not of universal application, but liable to
tain subjects, as trusts, infants and the man exceptions. Id.
64-64 b. See
speciﬁc performance of contracts, has E u tauoquitur lcgom.
tended to make it emphatically such. But
quity ooks upon that as done which
in other important particulars, it retains its ought to have been done. 1 Slorg/’s Eq.
original character of an auxiliary and even Jur. § 64 g. Equity will treat the subject
dependent system. Over certain im ortant matter, as to collateral consequences and
subjects, as fraud, accounts, mista e and incidents, in the same manner as if the ﬁnal
accident, its jurisdiction is merely concur acts contemplated by the parties had been
rent with that of the common law, and its executed exactly as they ought to have
essential dependence on the law is well ex been; not as the arties might have exc
pressed by the maxim, wquitas sequitur cuted them. Id. ig-id.
legem, (q. v.)
He who mks equity must do equity. 1
*,,,* Under some systems of jurispru Story’: Eq. Jur. § 64 0. He that will
dence, equity, as already observed, is kept have equity done to him [by another,]
carefully distinct from law, being adminis must do it to the same person. Francis’
tered not only in distinct tribunals, but ac Max. 1.
cording to a peculiar course of procedure
lie that hath committal iniquity shall not

or practice. This is the case in England, have equity. Francis‘ Mar. 5, max. 2.
Where equity is equal, the law must prrnil.

and in some of the United States, and was

so formerly in the state of New-York, and Francis’ Max. 6, max. 14.
it has the sanction of the very highest au Eq. R. 468, 469.

thority.

“ All nations,” says Lord Bacon,

See 2 Jams’

EQUITY, COURTS OF. Courts which

“ have equity; but some have law and administer justice according to the system
equity mixed in the same court, which is of equity, and according to a peculiar
the worse; and some have it distinguished in course of procedure, or practice. See
several courts, which is the better.” Ba Equity. Frequently termed courts of
r0n’s Works, iv. 274. Under other sys chancery. See 1 Bl. Com. 99.
EQUITY OF REDEMPTION. The
tems, especially those of most modern
date, not only is equity administered by right which equity gives to a mortgagor,
the same courts, but according to the same of redeeming his mortgaged estate after
course and practice. In New-York, the the appointed period has gone by, for repay
Code of Procedure has abolished all dis ment of the sum of money which was due
tinction between legal and equitable reme on the mortgage. Holthouse. 2 Bl. Corn.
dies, and blended them into one system, 158, 159. 1 Stepk. Com. 284, 285. 4
combining, or professing to combine the Kenfs Com. 158, 162. 2 Crabb’s Real
principles p}cculiar to each. 4 C'omstoek’s Prop. 898, § 2261, et seq. It is a species
R. 600.
ut see 3 Kernan’s R. 488. of equitable estate, and is considered to be
This blending of the practice of the courts the real and beneﬁcial estate, tantamount
has been pointedly condemned by the Sn to the fee at law. 1 Sleph. Corn. 328. 4
preme Court of the United States in seve Kent’a Com. 159. In Pennsylvania, it is a
ral recent cases; and the rule laid down legal right. 11 Serg. J: R. 223.
that, as the Constitution of the United
EQUIVOCAL. [Lat equimcum, aqui
States has recognized the distinction be vocum, from aaquua, equal, and voz, a word.]

tween law and equity, it must be observed Of several meanings or signiﬁcations,
in the federal courts.

11 Howard’: R. (multiplex).
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Of doubtful signiﬁcation, (ambiguum).

See A‘quivocum.
EQUIVOCUM.

ERIGIMUS. Lat. We erect. One of
the words by which a corporation may be
created in England by the king’s charter.
1 Bl. Com. 473.
ERIT. Lat. [future of sum, ease, to be.]
Shall be. This word, in the civil law, was
sometimes understood as denoting the past
tense. Dig. 50. 16. 123.
ERMING-STREET. One of the four
great public ways through England, in the
times of the Saxons. LL. Edw. Conf.
c. 12. LL. Gul. Cong. I. 30. Spelman,

See Equi-vwum.

ERASURE. [from Lat. e, out, and radere,
to scrape]

ERR

A scraping, scratching or rub

bing out. The removal of one or more
words or parts of words from awriting, by

scraping the letters from the paper, with a
sharp or rough instrument or substance,
otherwise ca led rasure (raaura). See
Rasure.

The place in a writing where a word or

voc. Ikenild-street.
letter has been erased.
Removal of aword or part of a word
ERRANT, Erraunt. L. Fr. and Eng.
from a writing, by any means; oblitera- [from L. Fr. cirer, erer, errer ; to travel, to go
tion. This is an improper sense of the about. In English law. Itinerant; travel
ling a out. A term formerly applied to
word.
ERCEVESQUE. L. Fr. Archbishop. justices, who went the circuit (otherwise
called justices in eyre,) and to bailiffs at
Stat. Westm. 1, 3 Edw. I.
ERCISCERE. Lat. In the civil law. large. Cowell. Britt. fol. lb. See Bailzfs
To divide or partition. A very ancient errant, Eyre.
ERRATICUM. L. Lat. In old law. A
word. See Erciscundus. Written also
Herciscere, (q. v.)_
waif or stray; a wandering beast. C'owcll.
ERRER. L. Fr. To go. Kclham.
ERCISCUNDUS. Lat. In the civil
law. To be divided. Judicium familiw Err-a; shall go. Id.
ERRO. Lat. In the civil law. A
ercieeunda ; a suit for the partition of an
inheritance. Inst. 4. 17. 4. Id. 3. 28. 4. truant slave. Dig. 21. 1. 17. 14.
ERROIS. L. Fr. Irish. Kelham.
Id. 4. 6. 20. An ancient phrase derived
ERRONICE. L. Lat. In old ractice.
from the Twelve Tables. Calv. Lem. Jur.
Erroneously; through mistake.
elv. 83.
See Herciscunda.
ERROR. Lat. and Eng. [L. Fr. erreur,
“ ERECT.” [Lat. erigera] One of the
formal words of incorporation in royal errour.] In practice. A mistake in the
charters. " We do — incorporate, erect, foundation, proceedings, judgment or exe
ordain, name, constitute and establish.” cution of a suit in a court of record, in
Patent of New-England, 18 Jae. I. See matter of law or of fact; and to correct
which a writ of error lies.* Co. Litt.
Eriyinzus.
ERER, Arer. L.Fr. To plough. Kel 288 b.
ERROR, Writ of. [L. Lat. breve de
ham. See Arer.
ERABILIS. L. Lat. A maple tree. errore ; L. Fr. brefe d’errour.] In practice.

Sometimes confounded with arabilia, (arable An original writ which lies after judgment
land). See Barringt. Obs. Stat. 217.
ERGO HIC. Lat. Therefore here;
words used in argument in old eases.
Yearb. P. 10 Edw. III. 35. Ergo nee hie;
therefore neither here.
‘
ERGOLABI. Graeco-Lat. [from Gr.
Ewav, work, and )la'rBawm, to take.] In the
civil law. Undertakers of work; contrac

in an action at law, in a court of record, to
correct some supposed mistake in the pro
ccedings or judgment of the court."k 3 Bl.
Corn. 406.

2 Tiddhf P7‘. 1134, 1140.

Arch. Pr. 230.

C0. Litt. 288 b.

1

Some

times simply termed error. It lies for some
error or defect in substance, that is not
i

aided, amendable or cured at common law,
or by some of the statutes of amendments
ERIACH, in the Irish Brehon law, or jeofails; and it lies to the same court in
was a pecuniary satisfaction or recompense, which the judgment was given, or to which
(corresponding in some degree with the the record was removed by writ of error,
weregild of the Saxon law,) which a party or to a superior court. 2 Tidd’s Pr. 1136.
guilty of murder was condemned to pay to In England, ifa judgment in the Queen's
the wife or child or friends of the deceased.‘ Bench be erroneous in matter offact only,
4- Bl. Com. 313. The same, probably, and not in point of law, it may be reversed
with mach, in old Scotch law. Slcme de in the same court by writ of error coram
Verb. Sign. voc. Enaeh.
nobis, and in the Common Pleas, the same
t0l'B.

C011. 4. 59.
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Error tucatus nuda veritatc in multis est

writ is called a writ of error coram vobis ;
the writ in these cases being merely in the
nature of a commission to the judges to
examine the error, without removing the
record out of the court. Id. ibid. 1137,

probabilior; ct swpenumcro rationibus vincit
voritotem error. Error artfully disguised
[or colored] is, in many instances, more

1143.

error overwhelms truth by [its show of]

See Coram nobis, Comm

nobis.

probable than naked truth; and frequently

The same kind of writ, under the name of reasons. 2 Co. 73.
a writ of error for error infact, is in use in
Error soribontis noccro non dcbct. The
such of the United States as follow the mistake of a writer [a clerical error] ought
English practice. But the most usual and not to injure. Jenlc. Cent. 325, case 42.
important species of writ of error is that
Erroros ad sun principia retom, est
which lies for error in law, and which re
moves the record to a superior court, in

l'tltll6l‘lL To refer errors to their sources
is to refute them. 3 Inst. 15. To bring

order to have the judgment reviewed. This errors to their beginning isto see their
writ is well described as consisting of two last. Id. ibid. in marg.
parts, acertiorari to remove the record, and

ERROUR.

L. Fr. [from Lat. error,]

a commission to examine it.

2 Tidal’-1 Pr. Error; mistake. Britt. c. 26.
ERS. L. Fr. Heirs. Kelham.
1134,1143. 1 Arch. Pr. 229, 230. VVhen
ERUDICION. L.Fr. Learning;doc
the record, or a transcript of it has been
removed to the superior court in compliance trine. Ceo est -uh comon erudicion en nos
with the writ, the particular error com tre leg ,' this is a common doctrine in our

plained of is brought before the court by

law.

Yearb. M. 20 Hen. VI. 16.

Sec

means of pleadings and issue thereon; and Dyer, 27 b, 33, (Fr. ed.)
ESBRANCATURA. L. Lat. [from Fr.
after argument on the points presented by
the parties, if the court he of opinion that esbranchen] In old law. A cutting off
there is error in the judgment of the court the branches or boughs of trees. Cowell.
below, it proceeds to reverse the judgment; Spelman.
ESCA. Lat. In old Euro an law.
otherwise, the judgment is atﬁrmed. See
Nuts of trees, or mast, used as t e food of
United States Digest, Error.
Under the new practice introduced in swine, deer and other animals. Spelman,
England, by the Common Law Procedure LL. Longobard. lib. 1, tit. 23, 1. 3; cited
Act of 1852, writs of error are, in most ibid.
cases, abolished. They have also been
ESCIETA. L. Lat. In old English
abolished in New-York, Ohio, Indiana, law. An eschcat. Mag. Chart. 9 Hen.
and several other states. See Writ of III. e. 31. Reg. Orig. 164 b. Escoetse
error.
vulgo dicuntur qua, decedentibus his qui de
ERROR. Lat. Error; mistake. 1 rege tenent in capite, cum non e.rtat rations
Mackeld. Civ. Law, 163. Calv. Ler. See sanguinis hares, ad ﬁscum relabuntur;
Ignorantia.
those things are commonly called escheats
EH01‘ jlll'lS ll0t(lL Error of law injures. which, on the death of the king's tenants
A mistake of the law has an injurious effect; in capite, without heirs of blood, revert to
that is, the party committing it must suffer the ﬁsc, or treasury.
Lib. .Nig. Sm.
the consequences. 1 Mackeld. Civ. Law, par. 2, c. 10, cited in Spelman, voc. El
163, § 165, and notes. 1 Storg/‘s Eq. Jur. chwta.
§ 139, note.
ESCZETOR. L. Lat. In old English
Error nominis nunquam nocet, si do law. An escheator. Reg. Orig. 247, 256.
idcntitato rci constat. A mistake in the Sec Eseheator.
name of a thing is never prejudicial, if it ' ESCAMBIO, Breve dc. L. Lat. In
be clear as to the identity of the thing old English law. A writ of exchange. A

itself, [where the thing intended is certainly

license in the shape of a writ, formerly

known].

1 Duer on Ins. 171. This maxim granted to an English merchant, to draw 1
is applicable only where the means of cor bill of exchange on another in foreign
recting the mistake are apparent on the parts, (in partibus erteris). Reg. Orig.

face of the instrument to be construed.

194.

-

Id. ibid.

ESCAMBIUM, Eschambimn, Erram
Error qui non roslstitur approbatur. An bium. L. Lat. In old English law. Ex
error which is not resisted or opposed, is change. See Essa-mbio, E.z:cambium.

approved.

Doet. d; Stud. e. 40.

Recompense in value. Anciently, when

‘
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ESCAPIUM, Escapia. L. Lat. In old
land was recovered of a tenant, as in an
action of dower, and the tenant had vouch English law. An escape. Reg. Orig. 312.
A chance, or accident. Cowell. See
ed another to warranty, he was allowed out
of the vouchee’s land enough to make up Eschapium.
ESCILETA, Escwta. L. Lat. In old
for what he had lost, which was called es
Spelmam
eambium ad valentiam ; (L. Fr. eschaunge a English law.
An escheat.
la vaillaunce). Bract. fol. 27, 296 b, 301, Bract. fol. 30. See Esclaeat.
387 b. Britt. c. 75, 105.
The falling of a material object, as a
ESCAPE.
Lat. escapium, excha tree; the appendages of a tree felled or
pium, from L. Fr. eschaper, escapper ; Lat. cut down. Cart. ea‘. Reg. Eccl. ]Vorwz'c.
efugere, to ﬂy from.] In practice. A vio cited in Cowell. VVhatever fell or dropped
lent or privy evasion out of some lawful from trees. Escwtas qucrcu um ; escheats
restraint.
C'owell.—The gaining one’s of oaks. Fleta, lib. 2, c. 41, § 24. See
liberty after being arrested or imprisoned, Escheat.
The droppings of straw on the ground.
before being delivered by course of law.
4 Steplz. Com. 254. Termes de la. Ley.
Fleta, lib. 2, c. 73, § 9.
ESCHAETOR, Escwtor. L. Lat. In
Any liberty given to a prisoner not an
old English law. An escheator. Spelman.
thorized bylaw. 5 Mus. R. 310.
An escape from arrest under civil pro See Esckeator.
ESCHAMBIUM. L. Lat. In old English
cess is either negliyent or voluntary; neg
ligent, where the party escapes, without the law. Exchange. Bract. fol. 322 b. An
knowledge or consent of the sheriﬂ‘ or his other form of Escambium, (q. v.)
ESCHANGE, Eschaunge. L. F1'. Ex
oﬁicer; voluntary, where the sheriff or his
oﬁieer permits him to go at large. 3 Bl. change. A title in the old abridgments of
Com. 415. 1 Arch. Pr. 85.
Sewell’s Fitzherbert, Brooke, and "iner.
Sheriﬂ", 441. If a defendant,having been
En mhange, il covient que lcs estates
once taken in execution, be afterwards seen Sﬂltlll egules. In an exchange, it behooves
at large for any, the shortest time, even that the estates should be equal. Litt.
before the return of the writ, it is an es sect. 64. Co. Litt. 50 b. That is, equal
cape, unless it be by consent of the plain as to the quantity of interest. Id. ibid. 2
tiff himself, given previously to, or at the IIilliard’s Real Prop. 298.
ESCHAPER. L. Fr. To escape. Et
time of the discharge, founded on a good
consideration, or under the authority of a se le prisoun que avera eschape, soit es
writ of habeas corpus ad testiﬁcandum, or chape hors de la garde; and if the prisoner
where the defendant has been discharged who shall have escaped, be escaped out of
under an insolvent act. 8 Jolmson’s R. 472. the custody. Britt. c. 11. See Id. c. 21.
10 Id. 220.
16 Id. 181.
18 Id. 48.
ESCHAPIUM. L. Lat. Chance, hap,
1 Salk. 271. 1 Show. 174. 3 Wendell’s or accident; a casual opportunity. Bract.
R. 184. 1 Burr. Pr.312.
United States fol. 230. Cowell, voc. Escapium.
Digest, Escape.
ESCHAUDE. L. Fr. Smothered. Kel
The escape of aperson lawfully arrested ham. Famished; choked. L. Fr. Diet.
for crime is itself a crime punishable by But quwre.
ﬁne and imprisonment. 4 Steph. Com.
ESCHAUNGE.
L. Fr. Exchange.
254. See Wharton’; Am. Grim. Law, Britt. c. 54. . Eschaunges it la. raillaunce ,
551. Lewis’ U. S. Grim. Law, 241, et seq. exchanges to the value. Id. c. 75.
ESCAPE VVARRANT. In English
ESCIIEAT. [L. Fr. eschete, eschet, from
practice. A warrant granted by statute 1 eschier, eschoir, to fall or happen; L. Lat.
Ann. e. 6, and 5 Ann. c. 9, to retake a eechmta,escazta. A falling or happening.]
prisoner who has escaped from custody on In feudal and English law. The falling
execution, or mesne process. It is issued (falling back or reverting) of lands, by ac
on an afﬁdavit of the escape, made before are
cident
or chance/to
the lord of the
whom
they
holden,
in consequencetof
extinc
a judge of the court in which the action
was brought, and is directed to all sheriffs,

tion of the blood of the tenant, either by

&c., throughout England, commanding his dying without heirs, ( propter defectum
them to retake the prisoner, and to com sanguim's,) or by his attainder for treason

mit him to gaol where taken, there to re or felony, ( propter delictum tenentis).* C0.
Tomlins. Litt. 13 a, 92 b. 2 Bl. Com. 72, 73. Id.

main until the debt is satisﬁed.
Jacob.

244, 245. 1 Steph. Com. 401, 402, 414.
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1 Crabb’-9 Real Prop. 638, § 818.

2 Id. 144. Termes de la Ley. 2 Bl. Com. 245.
1028, 2411. Mr. Stephen distinguishes 3 Id. 194. Now abolished. 1 S teph. Gm
between escheat properly so called, and for 401, note.
feiture; the former being the eﬂ‘ect of the
ESCHEATOR.
L. Lat. euxetor; L.
death of the tenant without heirs, the lat Fr. eschetor, esclwtour. An ancient oﬂicer,
ter of his violation of his duty to his lord. appointed by the lord treasurer in every
1 Steph. Com. 166. A distinction is also county in England, to look after the es
made in the case of attainder, between cheats which fell due 10 the king in his
escheat to the lord of the fee, and forfeit particular county. It was his duty to make
me to the crown. Id. 409. See Forfeit inqucsts of titles by escheats, by the oaths
ure. But both words seem to have been of good and lawful men of the county im
used indilferently to signify the same thing, panelled by the sheriff, andto certify their
from a very early period. Britt. c. 18. See inquisitions into the exchequer. Co. Litt.
Escaeta, Eschete. ~
13 b, 92 b. 4 Inst. 225.
Orig.
The land or fee itself, which thus fell 247, 252, 254. F.N. B. 100,‘C.D. Tom
back to the lord. Spelman, voc. Eschwta. lins. Crablfs Hist. 469.
Such lands were called excaulentiw, or terrw
ESCHEATOR, Esclwater. In American
excadentiales. Fleta, lib. 6, c. 1. Co. Litt. law. An oﬁicer appointed to take charge
13 a.

Any proﬁts that fell to the lord on the
tenant‘s death, without heirs. Called by
the civilians caduca, (q. v.) 00. Litt. 13 a.
Escheat is applied, in old records, to ma
terial substances that fell to the ground.

of escheated estates, sometimes termed es
cheator general. Pm-¢l01a’s (Pa) Digest,

316. In Virginia, escheators are state of
ﬁcers, appointed for each county. Code
of Virginia, (ed. 1849,) chap. 113, p. 489.
12 Grattan’s R. 564. See Revised Code
Thus the escheat of wood, signiﬁed all the of .Mississip]n'-, (ed. 1857,) p. 187. 4 Kent's

appendages of lop and top, &c. that be

Com. 425, note.

longed to a tree felled or cut down. John
ESCHEKER. L. Fr. Exchequer. En
de Grey, Bishop of Norwich, gave liberty voyes a rwstre escheker; sent to our ex
to the monks of his church, that in his chequer. Britt. c. 26.
wood of The they should have one tree
Exchequer.
ESCHEQUER.
L. Fr.
with the branc es,bark, lop ings, root, and Artie. sup. Chart. c. 4.
all the escheat, (tota eschwta . Oowell. See
ESCHETE. L. Fr. [from eschier, q. v.]
Escteta.
Escheat; an cscheat. De eschetes que
ESCHEAT. In American law. The mus duissent cschier par la felonie des fe
reverting of land to the state, on the death lons ; of escheats which ought to fall to us
of the owner without lawful heirs.‘* 4 by the felony of felons. Britt. c. 18.
Kent’s Com. 423, 424. See Forfeiture.
ESCHIER, Esckire, Eahire, Eshuer,
See United States Digest, Escheat.
Eshure, Eschure, Escheter. L. Fr. To
To ESCHEAT. [L. Fr.eschier; L. Lat. fall or happen; to fall to; to descend;
caclere, ezcidere, accidere, to fall or happen] to escheat. Britt. c. 18. See Esclute.
To fallback, (Lat. relabi) ; to revert, re Heritage que eschire lour purra; inherit
turn or become forfeited to the lord, the

ance which may fall to them.

Britt. e. 5.

crown, or the state; as lands do in certain Que eschue ; which happened. Dyer, 33.
cases.‘ See Escheat. “ When, by accident,
ESCHUER, Eschure, Eschever. L. Fr.
lands fall to the lord of whom they are To shun or avoid; to eschew. Kelhesu
holden,—we say the fee is escheated.” Pur eschuer grand delay/es. Reg. Orig.
Co. Litt. 13 a. It is a general principle in 19 b, note. Pur eschure la pcrilouse aven
American law, that when the title to land ture dc battailles ; for avoiding the perilous
fails from defect of heirs or devisees, it chance of battel. Britt. c. 25.
necessarily reverts or escheats to the peo
ESCLAUNDER. L. Fr. False accu
ple, as forming part of the common stock, sation; calumny; slander. Britt. c. 22.
to which the whole community is entitled.
ESCLUSE. L. Fr. A sluice. Kelham.
4 I{ent’s Corn. 424.
ESCOCE. L. Fr. Scotland. Britt. c. 10.
ESCOTER. L. Fr. To pay. Stat.
ESCHEAT, Writ of. [L. Lat. breve de
escazta ,' L. Fr. breve d’eachete.] A writ Wectm. 1. c. 18.
which anciently lay for 3. lord, to recover
ESCOUDIRAD. L. Fr. Let him clear
possession of lands that had eschcated or purge. LL. Gul. Conq. l. 16.
to him. Reg. Orig. 164 b. F. N. B. 143,
ESCRIE. L. Fr.
Notorious; pro
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claimed; publicly declared.

ESC

Felons es R. 145. And see 4 Florida R. 374.

11

Stat. Weslm. 1, 1!. & W. 145.
”‘,,"‘ Escrowe occurs in very nearly its
c. 12.
ESCRIPT, Escrit. L. Fr. Writing; modern form, in the law French of Brit
a writing; a written instrument. Mettre ton, but in Littlet0n’s time was written
en escript; to put in writing. Britt. fol. 1. escrowet, (q. v.); both words being used by
En eseript, issint que lescript soil endente ; these authors, in describing the manner of
in writing, so that the writing be indented. partitioning an inheritance among co-par
Id. c. 2. Par eseript de um parte. Id. ceners. Thus, Britten observes, that after
0. 51. Salt lour verdit mys en escrit; partition made, “the parcels should be
‘their verdict shall be put in writing. Id. entered and speciﬁed in several scrolls or
e. 58. Par title de escrit. Id. c. 66. See eecrows, (en pllnurs escro1uea,) and these
Best on Enid. 240, 198, note.
escrosoes should be delivered to a layman
ESCRITURA.
pan. [from Lat. scrip who knows nothing of letters, and he shall
cries; notorious felons.

tura, a writing]

In Spanish law. A deliver to each parcener an escrow (un es

written instrument. Every deed that is c-rowe). And according to the lot of the
made by the hand of a public escribano, eecrows, (that is, according as they happen
or notary of a co oration or council (can to be thus distributed,) each parcener shall
cey'o,) or sealedwit the seal of the king or hold for her share.” Britt. c. 71. Little
other authorized persons. While’s 1Vew ton describes the mode of drawing the lots
Recap. b. 3, tit. 7, c. 5.
thus: “After the partition of the lands
ESCRITURE. L. Fr. [from Lat. scrip made, each part of the land shall be writ
tura.] \Vriting; a writing. Yearb. M. ten alone by itself, in a little scroll, (en un
4 Hen. VI. 7.
petit escrovet,) and shall be covered all over
ESCROVET. L. Fr. A scroll. Litt. in wax, in the manner of a little ball, (d’un
sect. 246. Perhaps this should be escrovel. petit pile,) so that no one can see the scroll,
Kelham has escrover.
and then the four balls of wax shall be put
ESCROVV, Escrowe, Escrovel. L. Fr. and into a hat to be kept in the hands of an
Eng. A scroll, (scrowl, scrole, eserowl) or indifferent man,” and then the eldest
writing; (Lat. scriptum, schedula ;) a mere daughter drew ﬁrst, &c. Litt. sect. 246.
-writing, as distinguished from a perfect Escrowe seems properly to mean some
deed.* Britt. c. 71. Litt. sect. 246. A thing more than a mere writing, (that
deed, (and the term includes a bond,) de being denoted by the Fr. escript, which,
livered to a third person to hold or keep, however, cscrovet somewhat resembles).
until some act is done or condition per The radical idea appears to be, a. writing
formed, and then to he delivered to the the contents of which are temporarily kept
grantee or obligee, when it takes effect, out of view, as by being put in a third
and becomes a deed to all intents and pur hand, by rolling up, enclosing in wax, &c.
poses." 2 Bl. Com. 307.
C0. bill. 36. It will be seen from the foregoing extracts,
Termes de la Leg. 1 Steph. Com. 459, that the distinctive modern feature of an

note (k), and cases ibid.
454.

4 Kenfs Com. escrow, viz. its being held in the hands of

Hob. 246.

5 C'ra.nch’s R. 351. a third person, has belonged to it from the
Until the condition be performed, and the earliest times.
deed delivered over, the estate does not
ESCROVVL. In old English law. An
pass, but remains in the grantor. 4 Kent’: escrow; a scroll. “And deliver the deed
Com. 454.
Generally, an escrow takes to a stranger, as an escrowl.” Perk. ch.
etfect from the second delivery, and is to 1, s. 9; ch. 2, ss. 137, 138.
ESCU. L. Fr. grom Lat. scutum.] A
be considered the deed of the party from
that time.
In cases, however, where it shield or buckler. -n escu de iiii corners;
becomes necessary for the purposes of jus a square buckler used in the trial by battcl.
tice, there is a relation back to the ﬁrst B1-z'tt.'e. 22.
delivery, so as to give the deed effect from

that time. Id. ibid. Smith on Contracts,
10, 11, and note. An instrument cannot
be an escrow, if delivered to the party
himself ; the delivery must be to a stranger.
8 Richardson’s R. 325. 1 Sclden’s R. 229.
2 Michigan (Gibbs) R. 390. 14 Georgia

ESCUAGE. L. Fr. [from escu, a shield;
L. Lat. scutagium, q. v.] In old English
law. A species of military or knight
service; (service of the shield ;) or rather
an incident to the tenure by knight-service.
Litt. sect. 95. Co. Litt. 68 b.
A pecuniary payment made as a com
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pensation or commutation for actual ser full proﬁts of land. The full proﬁts or
vice. Otherwise called scutage, ((1. v.) 2 products which ground or land yields, as

Bl. Com. 74, 80.

See Mr. Barrmgton’s the hay of the meadows, the feed of the

derivation of this word.

Obs. Stat. 342, pasture, the corn and grain of the ara
ble;

343.

the rents, services, and such like

ESCUN. L. Fr. Each; every. Kelham. issues.
ESEE. L. Fr. Easy. ﬂleyns esee que
devaunt ; less easy than before. Britt. c. 54.
Esement; easily. Id. c. 61. An ease
ment. Kelham.
ESKIPPAMENTUM. L. Lat. In old
English law. Tackle or furniture of ships;
skippa e. Claus. 1 Edw. I. cited in Cowell.
ES IPPARE. L. Lat. In old En lish
law. To ship. Towns. Pl. 223. Iiast.
Entr. 409.
ESKIPPER, Eskepper, Escepper. L.
Fr. To ship. L. Fr. Diet. Kelham. Es
kippa; shipped. Dyer, 43 b. Keilw. 87.
ESKIPPESON. L. Fr. [from eskipper,
q.v. Ship ing or passage by sea. Cowell.
EbLAU DER. L. Fr. Slander. Ifeilw.
27 b.
ESLIER. L. Fr. To choose. Litt.
sect. 58. Esle; chosen. Kelham.
Eslieus, eslus ; chosen. Stat. Westm. 1,
c. 10. Britt. fol. 2. Id. c. 1. On! es
lew ,' have chosen. Mam. in Scacc. H.
22 Edw. I.

Cowell. Blount. Fine-h’s Law,
b. 4, c. 27. An essential word in writs of
right. See Erpletiw.
The lands themselves from which such
proﬁts are derived. Ducange.
Proﬁts of other subjects than land; as of
a gorse or wear. Yearb. H. 10 Edw. III. 1.
ESPOUSALS.
Fr. esposailles ; Lat.
sponsalim] The contract or mutual prom
ise between a man and a woman, to marry

each other. Wood’s Inst. 57.
The ceremony of betrothing.
ESPURIO. Span. [from Lat. spurius,
q. v.] In Spanish law. A spurious child;
one begotten on a woman who has pro
miscuous intercourse with many men.
WIzite’s l\’ew Recap. b. 1, tit. 5, c. 1, § 1.
' ESQUIRE, Esquicr.

[L. Fr. escuier,

from escu, a shield; L. Lat. scutifer, armi
_ger.] A knight’s attendant, who waited on
him in time of war, and bore his shield, or
armor. Spelman, voc. Armiger.
A name or title of dignity in English
law, next above gentleman, and below

ESLISORS, Esl-iors. [from Fr. eslier, q. knight.
v.] Electors, or choosers. More com
monly written elisors, q. v.)
ESLOIGNER. L. r. To remove or
eloiTgon’p1(1‘i. . oﬁ‘)
v. or adjourn. Kelham.

Also, a title of oﬂioe given to
sheritfs, serjennts and barristers at law,

justices of the peace, and others.

1 Bl.

Com. 406. 3 C/zitt. Bl. Com. 28, note. 3
Stoph. Com. 15, note. Tomli-ns. Esquires
are ﬁrst mentioned in the statutes 1
ESNECY.
Fr. pars,
aisrwsse;
L. Lat.
iacsnccia,
eisnetia,[L.enitia
dignitas
pri Ric. II. st. 2, c. 7, and 16 Rio. II. c.-4.
3 Reeves’ Hist. Eng. Law, 172. See Ar
m0genili.] In old English law. The miger.
ESSART.
Lat. essartum, caar-hm.
privilege of the eldest. Fleta, lib. 2, c.
ea:artum.] Woodland turned into tillage.
66, 5.
1‘? privilege or prerogative granted to by uprooting the trees, and removing the
the eldest among co-parceners, to have the underwood.
Spelman-, voc Essartum.
ﬁrst choice after the inheritance was di Commonly written assert, (q. v.)
vided. Fleta, lib. 5, c. 9, § 13. Lin.
ESSARTER. L. Fr. To cut down
woods, to clear land of trees and under
sect. 244. 245. C0. Litt. 166 b.
ESPEALTARE. L. Lat. In old Eng wood; properly to thin woods, by cutting
lish law. To expeditate or disable dogs. trees, &c. at intervals. Spelman,voe. Es
sartum.
Cowell. See Ezpeditate.
ESSARTUM. L. Lat. In old English
ESPECHEMENT. L. Fr. Disturb

ance; impediment. Kcllzarn.
ESPERONS. L. Fr. Spurs.

law.

Essart or assart.

Per les Hon. III. e. 4.

Carl. dc For. 9

See Assarlum.
ESSE. Lat. [inﬁnitive of sum, I am.]
wrvic’ dune piere des esperons on-etz ,' by
the services of one pair of gold spurs. To be; being. Although averb, this word
Yearb. T. 1 Edw. II. 17. Esporouns. is often used in law Latin as a substantive,
and governed by a preposition; as in the
Kelham.
ESPLEES. L. Fr. and Eng‘. [L. Fr. phrases ad esse, ale esse, in case, &-c. See
esples, espleits ; L. Lat. erpletire, from er De bene case, In esse.
To appear in court. Quad sit comm
plcre, to ﬁll up.] In old practice. Proﬁts;

ESS
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uobis; that he be before us. A word
constantly used in the old writs. Fleta,
lib. 2, c. 65, 12.
ESSEND M, ESSENDI. L. Lat. Be
ing; of being. A barbarous geinnd formed
from the verb sum, esse, to be. See infra.
ESSENDI, or DE ESSENDO), QUI
ETUM DE T EOLONIO, B1-eve. L. Lat.
In old English law. A writ of being quit
of toll. A writ which anciently lay for

ESS

essoiu is now allowed in personal actions.
Roseoe’s Real Act. 163. 2 Term R. 16.
16 East’s R. 7 note (a). In real actions,

essoins are still allowed in England.
Steph. Corn. 659. See 10 Bing. 65.
To ESSOIN.

3

[L. Fr. essoyner, essonier ;

L. Lat. essom'are.] In English practice. To

present or oﬁ'er an excuse for not appearing
in court on an appointed day, in obedience
to a summons; to cast an essoin. Spel
_ citizens and burgesses of a city or town, man, voc. Essoniare. This was ancieutly
which, by charter or prescription, was en done by a person whom the party sent for
titled to exemption from toll, where toll that purpose, called an essoiner, (ess0ni
was exacted of them. Reg. Orig. 258 b. ator); and who, according to Bracton, pre
sented the excuse in this form: Essonio
F. IV. B. 226, I.
ESSOIN, Essoign. [L. Fr. essoine, es talem dominum meum, quad cum esset in
soyne, ezoine, asoym, assoigrw, assoygne; veniendo versus curiam, talis inﬁrmitas ac
L. Lat. essonium, ezonium, from Fr. essonier, cedit ei per viam, quad venire non potestpro
(which from 01', priv. and soign, care,) to lucrari, nee pro perderc ,' et hoc paratus sum
- excuse, to relieve from care; or from Gr. docere, sieut curia conside-raverit, &c. I es
t£6l.Il'VO'0ﬂl, to excuse on oath; from £5, from, soin such a one, my master, that while he
and Jam“, to swear.) Spelman.] In Eng was coming towards the court, such an
lish practice. An excuse for not appearing inﬁrmity happened to him by the way,
in court, at the return of process; the exhi that he cannot come, either to gain or
bition or presentation of such excuse to lose; and this I am ready to show, or
the court; (ipsa e.reusutio,q'usdemque exhi prove, as the court shall consider, &c.
bitio.) Spelman,voc Essoniare. Britt. c. Bracl. fol. 340.
122. Roscoe’s Real Act. 156. Formerly
ESSOIN DAY. In English practice.
allowed both to the plaintiff and defend Formerly the ﬁrst general return day of
ant, (though generally the latter,) in real, the term, on which the courts sat to receive
personal and mixed actions. C0. Litt. essoins, i. e. excuses for parties who did not
131. Com. Dig. Exoine, B. I. Boole’s appear in court, according to the summons
Suit at Law, 56, 57. Gilb. C. Pleas, 12, of writs. 3 Bl. Com. 278. Boote’s Suit at
Law, 57. Gilb. C. Pleas, 13. 1 Tidd's Pr.
13.
",,"‘ The excuses or essoins which were 107. But, by statutes 11 Geo. IV. and 1
allowed to be offered were ﬁve, viz.: that Will. IV. c. 7 0, § 6, these days were done
the party was (1) in the king’s service, away with, as a part of the term. Tomlins.
(Lat. in servitio regis ,' Fr. en service del Whurtoris Lear.
roy ; called sim lyservitium regis :) (2) in
ESSOIN ROLL. In English ractice.
the holy land; Lat. in term sancta, or in A roll upon which essoins were ormerly
terram sanctum; called simply terra sancta . entered, together with the day to which
Fr. a la terre seg/nte.2 (3) beyond sea, (Lat. they were adjourned. Boote’s Suit at Law,
trans or ultra mare, ‘r. outre meer, or ouster 57. Roscoe’s Real Act. 162, 163. Gilb.
le mer :) (4) ill in bed; (called malum lecti , C. Pleas, 13. Co. Entr. 266 a.
Fr. mal dc lyt ; illness in bed:) and (5) pre
ESSONEOUR. L. Fr. An essoiner;
vented by misfortune happening on the an excuscr, (excusour). Britt. c. 122.

way to the court, (called malum vim ; Fr.

ESSONIABILIS. L. Lat. In old Eng

mal de venue ;) which last was the common lish law.

essoiu. Hence the technical names of the
essoins; (1) De servitio regis, or de service
del roy :
De terra sancta, or de terre
seynte : (3) De ultra mare, or de outre meer :
(4) De malo lecti, or de mal de lyt : and (5)
De malo veniendi, or de mal de venue,
qq. v.) Glanv. lib. 1. Bract. lib. 5, tr. 2.
ritt. cc. 122-125. 1 Reeves’ Hist. 405,
et seq. 2 Id. 122, 303. All these, except

Essoinable; excusable.

Fleta,

lib. 4, c. 5, § 4.
ESSONIARE. L. Lat. In old English
practice. To essoiu; to present an excuse
or essoin to a court. Spelman. Bract. fol.
340, et seq.

Essoniator ; an essoiner; a person sent
to essoiu another, or present an excuse for

him; an excuscr, (ezcusator). Braet. fol.
337 b. Fleta, lib. 6, c. 7, ll. 1 Reeves’
the last, have long been obsolete, and no Hist. 116, 118. But see '.rcusator.
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Essoniatus; a person essoined, or for
whom an essoin was presented. Glanv.
lib. 1, c. 25. Bract. fol. 343 b.
ESSONIO. L. Lat. (I essoin.) In old

EST

the statutes passed in the reign of Edward
I. These, according to Sir Edward Coke,
truly deserve the name of establishments,
because they were more constant, standing

English practice. The commencement of and durable laws than any made since. 2
the old formula of essoining. Bract. fol. Inst. 156.
343 b. Sec To essoin.
ESTABLISSEMENT. L. Fr. [from
ESSONIUM, Earonium, Ezonia, Sonium. establir, q. v.; L. Lat. c0nstitutio.] In old
L. Lat.

In old English law and practice. English law.

An establishment or ordi
Ceua: sent les
court. Spelman. Bract. lib. 5, tract. 2, establissements le Roy Edward ; these are
De Essoniis. Flt-ta, lib. 6, cc. 8, 9, 10. 2 the establishments (acts or ordinances) of
Inst. 125. See Essoin.
King Edward.
Stat. IVeslm. 1, pr.
An excuse or reason, in general. Spel L’cstabliasement de nostre estatute. Britt.
man.
c. 21.
EST. Lat. [from sum, ease, to be.] Is;
The settlement of dower ona woman by
it is; there is. Est aliquid quod non her husband. Britt. c. 102, De establisse
oportet, etiam at linet ; quicquid vero non mentz do dower.
licet certe non oportet ; there is something
ESTAGNE, Estalgnee. L. Fr.
.
C[tare some things] which ought not to be stagnant] A pool. Yearb. P. 8 Edw.
one, even thou h it be lawful; but what III. 9.
ESTANDARD. L. Fr. A standard (of
everis not law ul certainly ought not to
weights and measures). So called, because
be done. Hob. 159.
_ Eat, in the civil law, was sometimes used it stands constant and immovable, and bath
all other measures coming towards it for
to signify the past. Dig. 50. 16. 123.
Est i sorum legislatorum tanquam viva their conformity. Termes de la Ley. Es
var; rs us et non verbis legem imponimus. tandars; standards. Britt. fol. 2. Id.

An essoin ; an excuse for not appearing in nance; an act or statute.

[The voice, utterance or declaration] of leg

c. 30.

ESTAPE. L. Fr. Staple. Yea-rb. M.
islators themselves is like the living voice,
[the spoken word of an individual] ; we im 12 Hen. VI. 9.
ESTAT. L. Fr. Estate; condition;
pose law upon things,.not upon words. 10
Co. 101 b. Statutes are to be interpreted, statute. Kellzam.
ESTATE. L. Fr. and Eng. [L. Fr.
like ordinary language, with reference
rather to substantial eﬁ'ect than more as-tat ,' from Lat. status, state or condition,
from stare, to stand] The interest which
verbal nicety.
EST. L. Fr. [from extra, to be.] Is; it any one has in lands, or in any other sub
is; there is. Britt. passim.
ject of prope rty. 1 Preston on Estates,
EST. L. Fr. East; the east. Kelham. 20. Called the natural and primary sig
EST ASCAVOIR. L. Fr. [Lat. scien niﬁcation of the word. 2 P. Wms. 5:24.
dum est.] It is to be understood or known; An estate in lands, tenements, and heredita
“it is to wit.” Litt. sect. 9, 45, 46, 57, 59. ments signiﬁes such interest as the tenant
A very common expression in Littleton, has therein. 2 Bl. Com. 103.—The con
especially at the commencement of a sec dition or circumstance in which the owner
tion; and according to Lord Coke, “it stands with regard to his property.
ever teachcth us some rule of law, or gene

ral or sure leading point.”

00. Litt. 16.

It seems to be directly derived from the
scicndum est (q. v.) of the civil law.

ESTABLIR. L. Fr. [Lat c0nstitucre.]
In old English law. To establish or or

Id.

ibid. 2 C'rabb’s Real Prop. 2, § 949. In
this sense, estate is constantly used in con
vcyances, in connection with the words
right, title and interest, (qq.
and is, in a
great degree, synonymous with all of them.
See 00. Litt. 345.
The property itself, in which one has an
interest; technically called the corpus.
Thus, lands are real estate; goods and

dain as a law. Establie est ; it is ordained.
Stat. Gloc. c. 7.
To fix or settle, as dower. Estably ;
ﬁxed or settled. Britt. c. 102.
chattels are personal estate. See Real es
ESTABLISHMENT. [L. Fr. establissc tate, Personal estate. The word is also
ment ; L. Lat. c0nstitut1'0.] In old English frequently, though untechnically, used as a

An ordinance or statute; an estab term of local description, as “ my estate at
lished law. A term particularly applied to A.” 1 Chill. Gen. .Pr. 238.

law.
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’*,,,* The old deﬁnitions of this word and s ecies of interest.

Paterson, J. 3
Crane ’s R. 97. If used as descriptive of
land, it will carry every thing, both the
land and the interest in it, unless it be re
strained by particular expressions. Id. ibid.
It will carry the inheritance, though it be
accompanied by words descriptive of local
position, or other expressions
referable
s of the
land. ex2 I
ments,” and the same deﬁnition is given in clusively to the corpu
the Termes de la Ley. And this limited Powell on Dev. (byJarman,) 411, 412, and
sense of the word has been relied on, in cases cited ibid. 1 Hilliar-d’s Real Prop.
generally conﬁne it to lands or realty.
Thus, according to Lord Coke, “state or
estate signiﬁeth such inheritance, freehold,
term for years, &c., as any man hath in
lands br tenements.” C0. Litt. 345 :1. So
Cowell deﬁnes it to be “that title or in
terest which a man hath in lands or tene

argument, in some cases.

See 1 P. Wms.

614.

Marshall, C. J. 1 Peters’ R. 588.

2. But, according to the settled modern Kent, C. 16 Johns. R. 587. Bennett, J.
doctrine, the term estate is of much more 26 Vermont R. 260, 267. 2 Jarman on
extensive import and application, being in Wills, 181, (132, Perkins’ ed. notes), et seq.
ESTATE OF INHERITANCE. ‘A
deed genus generalissimum, and clearly
comprehending things personal as well as species of freehold estate in lands, otherwise
real; personal aswel as real estate. Holt, called a fee, where the tenant is not only
Kent, C. 16Jokns.

entitled to enjoy the land for his own life,

R. 587. Ward on Legacies, 208. Mar
shall, C. J. 1 Peters’ R. 583, 588. Paterson,
J. 3 Cranch’s R. 97. ‘Vayne, J. 11 Howa-rd’s
R. 358. Dewey, J. 4 ll[etcalf’s R. 178,

but where, after his death, it is cast by the
law upon the persons who successively re
present him in perpetuum, in right of blood,

C. J. 1 Salk. 237.

180.

according to a certain established order of

Hence it is well remarked, that, in descent.

general, whenever legal enactments are in
tended to apply exclusively to one or the
other of these different species of pro
perty, the statutes use the proper qualify
ing words, “ personal” or “ real estate,”
as the case may require. Dewey, J. ub.
sup.
In wills, the import of the term estate
depends in a great degree upon its associa
tion with other expressions. 2 Powell on
Dev. (by Jarman,) 158, chap. x. Marshall,
C. J. 1 Peters’ R. 585, 588. Thus, in a
recent case in England, it was held that
the word estate in a will did not, of
necessity, include real property, but its
meaning must be taken as explained by the
context. Accordingly, where a testator,

1 Stepk. Corn. 218. Litt. sect. 1.
Co. Litt. 237 b. 1 N. Y. Rev. Stat. [722],
717, § 2.
ESTATE IN FEE SIMPLE. An estate
to a man and his heirs forever. Hale’s
Anal. sect. xxx. A species of estate of in
hcritance which a man has, to hold to him
and his heirs general, that is, his heirs
whether lineal or collateral, male or female;
and which is often called an estate in fee,
without the addition of the word simple.
1 Steph. Com. 220. 2 Crabb’s Real Prop.
6.—The entire and absolute interest and

property inland.

Uruise’s Dig. tit. i. sect.

44. See Fee, Fee simple.
ESTATE IN FEE TAIL, generally
termed an ESTATE TAIL. An estate of
inheritance which a man has, to hold to him

after devising certain real estates by his and the heirs of his body, or to him and
will, proceeded, “I give all the rest of my particular heirs of his body. 1 Steph. Com.
household furniture, books, linen and china, 228.——An estate of inheritance by force
except as hereinafter mentioned, goods, of the statute De Donia, limited and re

strained to some particular heirs of the

chattels, estate and effects of whatever na

ture or kind soever, and wheresoever the donee, in exclusion of others. 2 C'rabb’s
same shall be at the time of my death,” Real Prop. 22, 23, § 971. C’ruise’s Dig.
unto certain executors in trust to dispose tit. ii. ch.1, sect. 12. See Tail, Fee tail.
of the same as speciﬁed by the will, it was
ESTATE FOR LIFE. A freehold es

held that the word “estate” did not pass

tate, not of inheritance, which a man has,

real estate. 1 Welsby, H. d’: Gordon, 141. to hold for the term of his own life, or for
See 1 Ja-rman on Wills, 658, (566, Per that of any other person, or for more lives
kins’ ed. notes). But, subject to qualiﬁca than one.‘* 1 Stepk. Com. 239.—A free
tion and restriction, the term estate is the hold interest in lands, the duration of whicli
most general, signiﬁcant and operative word is conﬁned to the life or lives of some par
that can be used in a will, and, according ticular person or persons, or to the happen

to all the cases, may embrace every degree ing or not happening of some uncertain
Vol. I.
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event.

Crm'se’s Dr?/. tit. iii. ch. 1, sect. 1. Real Prop. 224, § 1267. 1 £Iilliard’s
I Hilliard’s Real Prop. 99.—'I'hat interest Real Prop. 198. 4 Kent’: Com. 85. It
in lands which may possibly last for a life, is frequently called a term, (term/i1ma,) be
but cannot last longer. 2 C'rabb’s Real cause its duration or continuance is bound
Prop. 59, § 1020. When it is an estate ed, limited and determined. 2 Bl. Com.
for a man’s own life, it is called absolute

I43.

'

ly an estate for life, but when it is for
ESTATE AT WILL. A
ies of es
- another’s life, it is called an estate pur tate less than freehold, where lands and
autre vie. Id. Litt. sect. 56. See 4 Kent’: tenements are let by one man to another,
to have and to hold at the will of the lessor;
Com. 23, 24.
.
ESTATE BY THE CURTESY. A and the tenant, by force of this lease, ob
species of life estate to which a man is by tains possession. 2 Bl. Com. 145. 4
law entitled, on the death of his wife, in the Kent’: Com. 110. I/itt. sect. 68. Or it
lands or tenements of which she was seiscd is where lands are let without limiting any
in fee during the marriage, provided he certain and determinate estate. Id. 2

had issue by her, born ahvc, and capable Urab6’s Real Prop. 403,§1543.
of inheriting her estate.‘ 1 Steph. Com.
246.
2 Bl. Com. 126. C'ruise’s Dig.
tit. v. 2 Crablfs Real Prop. 97, § 1074.
1 Hilliard’s Real Prop. 110. See 4 Kent’s
Com. 27. See Curtesg/.
ESTATE IN DOVVER. A species of
life estate which a woman is, by law, enti~
tied to claim on the death of her husband,
in the lands and tenements of which he
was scised in fee during the marriage, and
which her issue, if any, might by possibili
ty have inherited. 1 Stepk. Com. 249.
2 Bl. Com. 129. Crm'ee’s Dig. tit. vi. 2
Crabb’s Real Prop. 124, § 1117. 4 Kent’s
Com. 35. See Dower.
In several of the Umted States, Ver
mont, Connecticut, Tennessee, North aro
lina, and Georgia,) the title to dower has
been reduced down to the lands whereof
the husband died seised. 4 Kent’s Com.
41. 1 Greenleaf’s C1-uise’s Dig. 164, note.
1 HiIlz'ard’s Real Prop. 122. In England,
by the late Dower Act, 3 & 4 I/Vill. IV.
c. 105, seisin of the husband is not neces
sary. 2 C'rabb’s Real Prop. 130.
ESTATE PUR AUTRE VIE. Estate
for another’s life. An estate in lands which

Cruise’;

Dig. tit. ix. ch. 1.
ESTATE AT (or BY) SUFFERANCE
is where one comes into possession of land
under a lawful demise, and after his estate

is ended, wrongfully continues the posses
sion. 1 Steph. Com. 273. Go. Litt. 57 b.
2 Bl. Com. 150. C1-m'se’s Dig. tit. ix. ch.
2. 2 C'rabb’s Real Prop. 437, § 1597.
See 4 Kenfs Com. 116.
ESTATE UPON CONDITION. An
estate in lands, the existence of which de
pends upon the happening or not happen
ing of some uncertain event, whereby the

estate may be either originally created. or
enlarged, or ﬁnally defeated. 2 Bl. Corn.
151. 1 Steph. Com. 276. C0. Litt. 201 a.
I/itt. sect. 323, 325. Cruise’: Dig.tit. xiii.
-—An estate having a qualiﬁcation annexed

to it, by which it may, upon the happening
of a particular event, be created, or enlarged

or destroyed. 4 Kent’s Com. 121.
ESTATE UPON CONDITION IM
PLIED, or CONDITION IN LAW’).
An estate aving a condition annexed to it
inseparably from its essence and constit-u~
tion, although no condition be expressed in
words. 2 Bl. Corn. 152. 4 Kent’: Com.
a man holds for the life of another person. 121. See Condition implied.
2 Bl. Corn. 120. I/itt. sect. 56.
ESTATE UPON CONDITION EX
ESTATE FOR YEARS. A species of PRESSED. An estate granted, either in
estate less than freehold, where a man has

fee simple or otherwise, with an express

an interest in lands and tenements, and a qualiﬁcation annexed, whereby the estate
possession thereof, by virtue of such in granted shall either commence, be enlarged,
terest, for some ﬁxed and determinate pe or be defeated, upon performance or breach
riod of time; as in the case where lands

of such qualiﬁcation, or condition.

2 Bl.

are let for the term of a certain number of Com. 154. See Condition ezpresaed.
years, agreed upon between the lessor and
An estate which is so expressly deﬁned
the lessee, and the lessee enters thereon. and limited by the words of its creation.
1 Steph. Com. 263, 264. Blackstone calls that it cannot endure for any longer time
this estate a contract for the possession of than till the contingency happens, upon
lands or tenements for some determinate which the estate is to fail. I Staph. Com.
period. 2 Bl. 00m. 140. See 2 C'rabb’s 278.
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ESTATE IN VADIO. An estate in estate, and the ulterior one, the remainder.
gage, or pledge. 2 Bl. Com. 157. 1 Steph. 1 Steph. Com. 295. See Remainder.
Com. 282.

ESTATE IN SEVERALTY.

See Mortgage.

An es

ESTATE BY STATUTE MERCHANT. tate held by a person in his own right only,
See Statute merchant.

without any other person being joined or

ESTATE BY ELEGIT. See Elegit.
connected with him in point of interest,
ESTATE IN POSSESSION. An es during his estate. This 18 the most com
tate whereby a present interest passes to, mon and usual way of holding an estate.

and resides in -the tenant, not depending on 2 Bl. Com. 179. C‘ruise’s Dig. tit. xviii. ch.
any subsequent circumstance, or contin 1, sect. 1.
gency. 2 Bl. Com. 163. An estate where
ESTATE _IN JOINT TENANCY. An
the tenantis in actual pernancy, or receipt estate in lands or tenements granted to two
of the rents and other advantages arising or more persons, to hold in fee simple, fee
therefrom. Id. ibid. 2 C'rabb’s Real Prop. tail, for life, for years, or at will. 2 Bl.
958, § 2322. Cruise’: Dig. tit. xvi. ch. 1, Com. 180. 2 C'rabb’a Real Prop. 937.
sect 1. \Vhere a man is entitled immedi Urui-se’s Dig. tit. xviii. ch. 1, sect. 2.—An
. ns in
ately to the possession of land, his estate is estate acquired by two or more
said to be in possession; when entitled to the same land, by the same title, not being
it, not immediately but in futuro, his estate a title by descent? and at the same period;
is said to be in expectancy. 1 Steph. Com. and without any imitation by words im
289. 1 N. Y. Rev. St. 723], 718, § 8. porting that they are to take in distinct
ESTATE IN EXPEC ANCY. An es shares. 1 Steph. Com. 312. The most re
tate where the right to the pernancy of markable incident or consequence of this
the proﬁts is postponed to some future pe kind of estate is, that it is subject to survi
riod. C'ruise’s Dig. tit. xvi. chap. 1, sect. 1. vorship. Id. 315. See Survivorehip. It

ESTATE IN REVERSION. A species

is an estate not favored in law.

2 Chitty’s

of estate in expectancy, created by opera Bl. Corn. 180, note. See 4 Kent’s Com.
tion of law, being the residue of an estate 357. 2 Grecnl. Cruise's Dig. 352, note. In
left in the grantor, to commence in posses

New-York, every estate, granted or devised

sion after the determination of some par to two or more persons in their own right,
ticular estate granted out by him. 2 Bl. has been declared to be a tenancy in com
Com. 175. 2 Crabb’s Real Prop. 978, mon, unless expressly declared to be in
§ 2345.-—The residue of an estate left in joint tenancy; but every estate vested in '
the grantor or his heirs, or in the heirs of a executors or trustees, as such, shall be held
testator, commencing in possession on the by them in joint tenancy. 1 N. Y. Rev.
determination of a particular estate granted St. [727], 721,§ 44. See Joint tenancy.
ESTATE IN COPARCENARY. An
or devised. 1 IV. Y. Rev. St. [723], 718,
§ 12.—-An estate in reversion is where any estate acquired by two or more persons,
estate is derived, by grant or otherwise, (usually females,) by descent from the same
out of a larger one, leaving in the original ancestor.* 2 Bl. Corn. 187. 1 Steph. Com.
owner an ulterior estate immediately ex 319. C'ruise‘s Dig. tit. xix. See C'oparce
ectant on that which is so derived; the Ina.r_1/. See 4 Kent’s Com. 366. 2 Green
lhtter interest being called the particular leaf’s Cruise’e Dig. 382, notes.
ESTATE IN COMMON. An estate in
estate, (as being only a small part or par
ticula of the original onc,) and the ulterior lands held by two or more persons, with
interest, the reversion. 1 Staph. Corn. 290. interests accruing under different titles; or
accruing under the same title, but at dif
See Reversion.
ESTATE IN REMAINDER. An es ferent periods; or conferred by words of
tate limited to take effect, and be enjoyed, limitation importing that the grantees are
after another estate is determined. 2 Bl. to take in distinct shares.‘ 1 Steph. Com.
Com. 163. Cruise’e Dig. tit. xvi. ch. 1, 323. See Tenancy in common. See Cruise’:
sect. 2. 2 Crablfs Real Prop. 959,§ 2823. Dig. tit. xx. 2 Greenleafe Cruise’s Dig.
An estate in remainder is where any estate 390, et seq. notes.
“ESTATES,” held to carry a fee. 4
is derived by grant out of a larger one, an
ulterior estate immediately expectant on 11!. ch S. 366. Estates may mean as well
that which is so derived being, at the same the interest in the lands, as the lands them
time, granted away by the original owner. selves. Le Blanc, J. Id. 370.
ESTATES OF THE REALM. InEng
The latter interest is called the particular
~
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lish law. The lords spiritual, the lords
ESTO. Lat. [imper. of sum, esse, to be}
temporal, and the commons of Great Be it; suppose; suppose itto be. Awor
Britain. 1 Bl. Com. 153. 2 Steph. Com. used by old English writers, in putting
their cases. Fleta, lib. 3, c. 9, §'24; c.
356.
ESTATUTE, Estatut. L. Fr. Statute; 1Q§L
a statute. Yearb. P. 8 Edw. III. 2, 25.
ESTOFFER. L. Fr. To store; to
Soloncqz les estatutes cle W3/ncester; accord stock; to furnish. Kelham.
ESTOP. [L. Fr. estopper; L. Lat. op
ing to the statutes of IVinchester. Britt. c.
12. En ms estatutzde Westminster. Id. c. 14. pilare, obstare, obstipara] To stop, bar, or
ESTAUNKE. L. Fr. A pool or wear; impede; to prevent, to preclude. Co. Litt.
352 a. See Estoppel.
a stank. Britt. c. 54. Id. c. 61.
To stop or obstruct. “ Estopping a
ESTE, Estee. L. Fr. [from Lat. wstaa]
river.” 3 Leon. 174.
Summer. Kelham.
ESTE. L. Fr. [from ester, to be. ] Been.
ESTOPPEL. [from estop; L. Lat. op
Avera este tue; shall have been slain. pilare.] An impediment, or bar, by which
a man is precluded in law from alleging or
Britt. c. 23.
ESTEANT. L. Fr. [from estre, q. v.] denying a fact, in consequence of his own
previous act, allegation or denial, to the
Being. Dyer, 14, (Fr. ed.)
ESTENDRE. L. Fr. To extend, or contrary."‘ Steph. Pl. 196, l97.—An
lay out. Britt. c. 71. See Extend. Es estoppcl is where a man has done some
act, or executed some deed, which estops
tendu; extended. Id. c. 53.
or precludes him from averring any thing
Estemlour ,' an extender. Id. c. 71.
ESTENTE, Estant, Esteinte. L. Fr. to the contrary.‘ 3 Bl. Com. 308.—It is
Extent; the laying out of lands. Britt. called an estoppel, says Lord Coke, “ be
cause a man’s own act or acceptance stop
c. 71. Value; estimation. Kelham.
ESTER, Estre, Estoier. L. Fr. To peth or closeth up his mouth to allege or
stand; to be. De ester a droit ,' to stand plead the truth.” C0. Litt. 352 a. 2
to the right; to meet an accusation, (a'e C'rabb’s Real Prop. 1046, § 2432. This is
stando ad rectum). Britt. c. 27. See Ad called by Mr. Smith, “ a startling,” and by
standum recto. Estoite ; was. Kelham. Mr. Best, “an unlucky" deﬁnition ; the
last named writer observing that “one
Estoymt; were. Id.
°
ESTERLING, Sterling. [L. Lat. ester would imagine, from the language of Sir
' ling/us, sterling-us.] Thc silver penny of E. Coke, that truth was the enemy which
England, (denarius argenteus). Spelman, the law of estoppel was invented to ex
voc. Esterlingus. See Denarius.
clude.” 2 Smith’s Lead. Gas. 436. Best
Good money, (moneta probe), as distin on Evid. 403, § 362. The deﬁnition given
guished from bad (reproba). Spelman.
in the Termes de la Lay is less objectionable;
Lawful money in general. Id.
“ Estoppel is where one is concluded and
Standard silver money. Argent del forbidden to speak a ainst his own act or
allay del esterling. Artie. sup. Chart. deed, yea, though it e to say the truth."
And see, as to the doctrine of estoppels,
c. 20.
According to Spelman and Dufresne, and the reason of it, 4 Kenfs Com. 261,
this word was derived from the Esterlingi, and note.
or Easterlinys, (people from the East,) as
ESTOPPEL BY MATTER OF RE
those Saxons are anciently called who in CORD. An estoppel founded upon mat
habited that district of Germany afterwards ter of record; as a confession or admission
occupied by the Hanse Towns and their made in pleading in a court of record,
appendages, and by whom the arts of as which precludes the party from afterwards
saying and coining silver are said to have contesting the same fact in the same suit.
been introduced into England. 1 Bl. Com. Steph. Pl. 197. As to this kind ‘of
278, note. Sec 2 How. St. Trials, 122, estoppel, and the doctrine of the conclusive
123. Lord Coke observes that the estcrling effect of a record, see 2 Smith’; Lead. Caz.

or sterling penny took the name of the 437—445, and American ed. note.

Lord

workmen, being Esterlings, that both Coke classes letters patent, ﬁnes and re
coined it and gave it the allay. 2 Inst. coveries among matters of record which
esto a party. Co. Litt. 352 a.
575.
ESTEYME, Estainte, Estagm, Estanlc,
T eeffect of a judgment, as rcsjudioata.
Estonbz, Esteigne. L. Fr. Tin. Kelham. The decision of a question by a competent
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tribunal, as precluding the same question ought not to be allowed to aid in the per
Redﬁeld, C. J. Id.

from being again raised between the same petration of wrong.
parties.

223.

ce Res judicata.

ESTOPPEL BY DEED is where a party

ESTOPPEL.

In pleading.

A plea,

has executed a deed, that is, a writing un

replication or other pleading, which, with

der seal (as a bond) reciting a. certain fact,
and is thereby precluded from afterwards
denying, in any action brou ht upon that
instrument, the fact so recited. Steph. Pl.
197. A man shall always be eatopped by

out confessing or denying the matter of

his own deed, or not permitted to aver or

fact adversely alleged, relies merely on
some matter of estoppel as aground for
excluding the opposite party from the alle
gation of the fact. Steph. Pl. 219. 3 Bl.
Com. 308.
ESTOPPER, Estoper. L. Fr. To stop,
or obstruct, as by damming up a stream.
De ewes cstoppes ; of water-courses stopped.
Britt. e. 29.

prove any thing in contradiction to what
c has once so solemnly and deliberately
avowed. 2 Bl. Com. 295. Plowd. 434.
Cowp. 601. 2 C'rabb’s Real Prop. 1046,
ESTOVER. L. Fr. and Eng. [L. Lat.
§ 2432. 2 Smith’s Lead. Gas. 456, 457.
4 Kent’s Com. 261,- and note. A writing estoveriunn] An allowance made to aper
which is not technically a deed, that is, son. See Estovcrium. The plural only
which is not under seal, does not operate (estovers,) is now used. See Estovers.
ESTOVER. L. Fr. To furnish, or sup
as an estoppel. A good example of this is
the case of a receipt. Smith on Contracts, ply. Britt. c. 103.
16. Bronson, J. (dissenting), 3 Hill’s
To be necessary. Id. c. 75.

(N. Y.) R. 215, 220.

.

ESTOPPEL BY MATTER IN PAIS,
(or in the country). An estoppel by mat
ter that is neither a record, nor a deed,*
such as livery, entry, acceptance of rent, &c.
00. Litt. 352 a. Thus, where one man has
accepted rent of another, he will be estop
ped from afterwards denying, in any action
with that person, that he was, at the time
of such acceptance, his tenant. Steph.
Pl. 197. Com. Dig. Esto pel. Co. Litt.
352 a. 2 Smith's Lead. as. 458. See
3 Hill’s (N. Y.) R. 215. Bronson, J. Id.
220. 4 Mann. (ft Gr. 209. 22 Alabama
R. 543. Admissions belong to this divi
sion of estoppels. Sec 8 Wendell’: R. 480,
483.

'

ESTOVERIUM.
lish law.

L. Lat. In old Eng

An estover; an allowance made

to a person out of an estate, or other thing,

for his or her support. An allowance of
wood (in boscis) made to a tenant in dower
for repairs, (ad tedi/icandum,) fuel, (arden
dum,) and fencing, (claudendum). Bract.
fol. 315. See Magna Char-ta, c. 7.
An allowance of wood to a commoner,

for similar

urposes.

Bract. fol. 222 b,

231. Fleta, ib. 4, c. 25.
An allowance made to a man arrested

for felony, for the support of himself and
family during his imprisonment. Bract.
fol. 136 b, 137. Fleta, lib. 1, c. 26, 2.

An allowance of forage to horses. Fleta,
lib. 2, c. 73, § 3.

The doctrine of cstoppels in pair is one
The plural estoveria is used by more
which, so far at leastas that term is concern modern writers. Estoueria aediﬁcandi, ar
ed, has grown up chieﬂy within the last few dendi, arandi et claudendi ; estovcrs of
years. But it is, and always was a familiar building, (house-bote,) burning, (ﬁre-bote,)
principle in the law of contracts. It lies at ploughing, (plough-bote,) and enclosing,
the foundation of morals, and is a cardinal hedge-bote). U0. Litt. 41 b. See Stat.

point in the exposition of promises, that

eatm. 2, c. 25.

one shall be bound by the state of facts
which he has induced another to act upon.
Redﬁeld, C. J. 26 Vermont R. 366, 373.
And see 2 Welsbg, II. 0': Gordon, 653.
ESTOPPEL, COLLATERAL. The col
lateral determination of a question by a court
having general jurisdiction of the subject.
Sec Small v. Haskins, 26 Vermont R. 209,
221. The whole subject of collateral
estoppels is one of comparatively recent
origin. And it is exclusively of the crea
tion of the courts, and, like ﬁctions of law,

ESTOVERS. L. Fr. and Eng. [L. Lat.
estoveria, and more anciently estoverium ;
from Fr. estouvcr, estover or estofer, to fur
nish, supply or maintain.]

An allowance

made to a person out of an estate, or other
thing for his or her support, as for food and
raiment, (in victu et veslitu). Stat. Gloc.
c. 4.

See Estover, Estoverium.

An al

lowance (more commonly called alimony,)
granted to a woman divorced a memo et
thoro, for her support out of her husband’s

estate.

1 Bl. Ilom. 441.
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An allowance of wood made.to a tenant

for life or years; a liberty of taking neces

EST

special grant from the crown.‘

1 Bl. Com.

297, 298. 2 Id. 14. 2 Staph. C'om.561,

1 C'rabb’8 Real Prop. 513-518,
sary wood for the use or furniture of his 562.
house or farm, from off the land demised to
665-671.
ESTRE. Esh’. L. Fr. Tobe; being.
him. 2 Bl. Com. 35. 1 Steph. Com. 241,
269. 2 Crabb’s Real Prop. 76, § 1044. Del bim estre ; of well being. Britt. c. 39.
Esteant; being. Eate; been. Estoie ;
Bisset on Estates, 276, 277. 4 Kent’:
Com. 7 3. This is the ordinary meaning of was. Id. paasim.~ L. Fr. Dial.
ESTREAT. [L. Fr. cstrek ,' L. Lat. er
the word eatovers, which are also called in
law botes, embracing the various kinds of tractm7a.] In practice. A true copy or
house-bote, ﬁre-bote, plough-bote, and hay] duplicate of an original writing. Cowell.
An extract from the rolls or records of a
bote. Sec Bates. Estovers are sometimes
erroneously confounded with common 1?‘ court, especially records of amercements*
A forfeited recognizance taken out, (es
estovers, (q. v.) and the distinction is not
clearly made by Britten in his 60th chap treated, i. e. extracted) from among the
other records of the courts, and sent or reL
ter, De renables estovera
ESTOYER, Estoier, Estere, Eater. L. turned to the court of excheq-ner to be pro

Fr. [from Lat. stare] To stand; to stand secuted.
ood; to stand to, or abide.

4B1. Corn. 253.

This last is the

Kelham. modern meaning.

toyse ls primerjugement; the ﬁrst judg

Aneiently, in the English Court of Com

ment shall stand. Britt. c. 105.
mon Pleas, after the amereernents had been
ESTRAUNGE, Estrange. L. Fr. A entered on record, which was done without
stranger. Britt; c. 12. Yearb. P. 4 Edw. assessing any sum, the clerk of the warrants

III. 15.

made the estreats, (that is, extracts or copies

ESTRAY. [L. Fr. estraye, estrayeur; from the record,) and delivered them to the
L. Lat. extrahura, from extra, wi1:hout.] clerks of the assize, by whom they were
Any thing out of its place, especially an delivered to the coroners to aﬁeer the
animal that has escaped from its owner, amcrcements. See Afeer. After the coro
and wanders or strays about; a wandering ners had aﬂ"eered or assessed the ameree
animal, (animal palam). Spelman, voc. rnents, they were delivered back through
Eztrahura. Usually deﬁned as a wander the same channel to the clerk of the war
ing animal whose owner is unknown. rants, and then the rolls of the estreatsg
Pecus quod, elapsum 11 custodc, campos per thus completed, were carried into the ex
errat, ignoto domino ,' a beast Which, hav chequer. F. N. B. 75, I. K. '76. Fitz
ing escaped from its keeper, wanders over herbert explains these proceedings in de
the ﬁelds, its owner being unknown. Spel tail, and gives a form of the estreat. Id.
man, ub. sup. Pecus vagans, quod rmllus ibid. Sec Stat. 3 dz 4 IVE”. IV. c. 99.
petit, sequitur vel advocat; a wandering
To ESTREAT. [L. Lat. e:rlrohere.] To
beast, which no one seeks, follows or claims. take out a forfeited recognizance from the
Fletu, lib. 1,c. 43. Bract. fol. 120.—Cattle records of a court, and return it to the
whose owner is unknown. 2 Kent's Com. court of exchequer, to be prosecuted. See
359. See United States Digest, Estray.
Estreat.

In a late ease in the Supreme Court of
To bring or draw into the exchequer.
Texas, in which the signiﬁcation of this “ It is hard to estreat the ﬁne hither,
term came under consideration, Hemphill, without takin the usual remedy for it by
C. J. was of opinion that it did not neces distress.” Ha e, C. B. Hardr. 471.
sarily, and in all cases, import an animal
ESTREITE, Eslreyte. L. Fr. [from
whose owner was unknown; but that, as Lat. strz'ctus.] Straitcned; contracted; nar
used in the statute of that state relating to rowed. De ewes estoppes on estrrites; of
estrays, it was intended to have awider water-courses stopped or narrowed. Britt.
range, so as to include animals whose own c. 29.
'
ers were known. See 14 Texas R. 428,
Strict; limited. Id. c. 55, 34.
430, 431.
ESTREPAMENTUM, Estrepemenhnn.
In English law, an estray is any valuable L. Lat. In old English law. Estrepement:
animal, [whether beast or bird,] that is not a destructive kind of waste committed by
wild, found within a lordship, and whose a tenant for life or years in lands, woods or
owner is not known; and which belongs houses. Spelman. Reg. Orig. 76 b. 77.
to the king, or to the lord of the manor by Reg. Jud. 33. See Eetrepement.

EST
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ET

ESTREPE.
to mutilate, or
To strip or lay
ches, or land

L. Fr. [from Fr. estropier,
ESTRETEMENT, Ertreytement. L. Fr.
Lat. ertirpare, to root up.] Strictly; closely. Britt. cc. 100, 104.
bare, as trees of their bran J ET. Lat. and Fr. And. See C'alv. Les.
of wood, houses, &c. To ur.
commit waste or spoil in lands, woods or
ETABLISEMENT. Fr. In old French
houses, to the damage of another, as of a law. Establishment; an ordinance, statute
reversioner."{ See Lstr-epement.
or decree. Les Etablisements de St. Louis
ESTREPEMENT, Estrepment. L. Fr. hold a high rank for the wisdom with
and Eng. [L. Lat. estrepamentum ; from Fr. which they are written, and the curious
estrepe, or estropier, to mutilate; or Lat. matter they contain. Butler-’s Hor. Jur.
eztirpare, to root up, or utterly destroy.] 92. Steph.Lec¢. 199. See Establishment.
Spoil made by tenant for life, upon any
ET ADJ OURNATUR, (or Adjornatur).
lands or woods, to the prejudice of the re L. Lat. And it is adjourned. A phrase
versioner; as by drawing out the heart of used in the old reports, where the argument
the land by ploughing or sowing it continu of a cause was adjourned to another day;
ally, without manuring, or other such usage or where a second argument was had.
as is requisite in good husbandry; or by Yearb. T. 3 Edw. III. 37. 1 Keb. 692, 754,
cutti-n down trees, or lopping them further 773. Keilw. 65. Hardr. 68. Cro. El.
than t e law will allow. Cowell. Blount. 180. T. Rag/m. 55. See Adjournatur.
Called in the old books, strip. F. N. B.
ET AL. (Abbreviation of Et alius or
60, 61.
alium.) Lat. And another. ET ALS.
An aggravated ‘kind of waste (gravius (abbrev. of El altos.) And others. Abbre
vasti _qenus,) committed in lands, woods, or viations oﬁen used in entitling causes,
houses, by a tenant for life or years, and where there are two or more plaintiffs or
especially during-the pendency of a suit to defendants.
recover possession; as by cutting down
ET ALII E CONTRA. L. Lat. And
trees, destroying houses, &c., to the preju others on the other side. A phrase con
stantly used in the Year Books, in describ
dice of the reversioner.'*
*.' The etymology of this word, as well ing a joinder in issue. P. 1 Edw. II.
as its precise meaning, does not seem to be Prist; et alii é contra, et sic ad patriam ;
expressed with much clearness in the books. Ready; and others i contra, and so to the
Practically, it appears to have been con , country. T. 3 Edw. III. 4.
sidered the same as waste, distinguished
ETAS. L. Lat. An old form of wtas,
only by the circumstances under which it (q. v. Magna Charla, c. 3.
E DE CEO SE METTENT EN LE
was committed, viz.: during the pendency
of a suit. This, at least, seems to have PAYS.
L. Fr. And of this they put
been the principal distinction between a themselves upon the country. Fet Assaver,
writ of estrepement, and a writ of waste § 64.
proper. 3 Bl. Com. 225, 226. Spelman
ET DE HOC PONIT SE SUPER PA
is the only writer who seems to have discov TRIAM. L. Lat. And of this he puts
ered the true derivation of the word, and himself 11 n the country. ]Uem. in Scacc.
through that, to have arrived at its radical 22 Edw. . ’ Yearb. T. 1 Edw. II. 11. The
meaning. Estrepamentum is quasi extirpa old conclusion of a plea in bar by way of
mentum, from eztirpare, to root out, or traverse. Literally translated in the mod
ruse to the foundations; to destroy utterly, ern forms. See Uonelusion to the country.
(delere). In conﬁrmation of this, he refers
ET EI LEGITUR IN H/EC VERBA.
to the judicial writ do estrepamento in the L. Lat. And it is read to him in these
Register, in which the word eztirpare is words Words formerly used in entering
prominently used. Reg. Jud. 33 b. Two the rayer of oyer on record. See O3/er.
T HABEAS IBI TUNC HOC
other writs in the Register of similar cha
racter are called writs cle extirpatiorw. Reg. BREVE. L. Lat. And have you then
Jud. 13, 58 b. See Termes de laLe_1/,voc. there this writ. A clause in old writs, ex
Eztirpation.
pressive of the command to return to them.
ESTRETE. L. Fr. An extract. Britt. Reg. Jud. 1. Fleta, lib. 2, c. 64,§19.
c. 26. See Estreat.
Towns. Pl. 166. Literally translated in
ESTRETE. L. Fr. Street; a street, the modern forms.
ET II1EC SANCTA. L. Lat. And
way or road. En le haut estrete; in the

highway.

Yearb. H. 2 Edw. II. 27.

these holy (things; i. e. gospels). The

(see)

ET

words with which oaths formerly concluded.

EUN
ET ISSINT.

L. Fr.

And so.

Co.

Fleta, lib. 2, c. 63, § 12. Expressed in Litt. 303 b.
ET MODO AD HUNC DIEM. L. Lat.
law French, Et ces saints; which has
sometimes been impro erly rendered, “And And now at this day. Words anciently
used (as the corresponding English words
still are) in entering continuances on re
CARE. L. Lat. And this he is ready to cord, expressive of the day of appearance
verify. The ancient conclusion of a plea of the arties.
ET YON. L. Lat. And not. VVords
in bar in confession and avoidance. T.
the saints.”

See Oat , Samrta.

ET HOC PARATUS EST VERIFI

Rag/m. 50, 94. 1 Salk. 2. Bract. fol. 306 b. sometimes anciently used in pleading, in
stead of absque hoe, (q. v.)
ET HOC PETIT QUOD INQUIRA
ET NON ALLOCATUR. L. Lat.
TUR PER PATRIAM. L. Lat. And And it is not allowed. Yearb. M. 2 Edw.
this he prays may be inquired of by the III. 19.
country. The conclusion of a plaintiﬁ"s
ET PETIT AUXILIUM. L. Lat. And
pleading, tendering an issue to the country. he prays aid. Yearb. M. 1 Edw. II. 1.
Literally translated in the modern forms.

Literally trans

ET PR/EDICTUS A. SIMILITER. L.

lated in the modern forms.
ET INDE PETIT J UDICIUM. L. Lat.
And thereupon, (or thereof,) he prays
judgment. A clause at the end of plead
ings, praying the judgment of the court in
favor of the party géeading. It occurs as
early as the time of racton, and is literally

1 Salk. 6.

1 Show. 181.

Lat. And the said A. likewise. The Latin
form of the similiter in pleading. See
Similiter.

translated in the, modern forms.

ET SIC.

L. Lat.

And so. The com

mencement of aformula, (as, et sic nil dcbet,
et sic non est factum,) formerly used as a

special conclusion to a plea in bar, in order
Bract. to render it positive, and to avoid the fault

fol. 57 b. C'rabb’s Hist. Eng. Law, 217; of argumentativeness. Archb. Civ. Pl. 224.
ET INDE PRODUCIT SECTAM. L. Mansel on Demurrer, 75.

Lat. And thereupon, (or thereof,) he pro
ET SIC AD JUDICIUM. L. Lat. And
duces suit. A formula used at the conclu so to jud cnt. Yearb. T. 1 Edw. II. 10.
sion of declarations, from a very early pe
ET SI AD PATRIAM. L. Lat. And
riod, to express the fact that the plaintiti~ so to the country. A common phrase in
produced to the court, at the time of de the Year Books, in recording an issue to the
claring, the testimony of his secta, (i. e. his country. Il ne dona pas, prist, cﬁc. et alii
suit or followers,) for the purpose of con écontra; et sic ad patriam. M. 8 Edw.
ﬁrming his allegations, which the ancient

law required. Bract. 214 b, 410 a. Steph.
Plead. 429. 3 Bl. Com. 295. Gilb. C.
Pleas, 48. - Towns. Pl. 166. This pro
duction of the secta was originally an ac
tual occurrence. Et inde producat sectam
sujicientem, scilicet probes komines, qui
prwsentesfuerint in curia ; and thereupon
he should produce a suﬂicicnt suit, to wit,
good men who should be present in court.
Fleta, lib. 2, c. 47, §20. This soon be
came a mere form, but the clause was re

tained, though apparently in a new sense, as
being supposed to express summanly the
grounds of the suit or action, and was after
Ivards translated into the English formula:
“ And thereupon (or therefore) he brings
his suit,” with which declarations new con
clude. See Suit, Secta.
ET IIABUIT. L. Lat. Andhe had it. A
common phrase in the Year Books, expres
sive of the allowance of an application or
demand by a party. Parn. demanda la
view. Et habuit, &c. M. 6 Edw. III. 49.

III. 29.
ET SIC FECIT. L. Lat. And he did so.
Yearb. P. 9 Hen. VI. 17.

ET SIC PENDET. Lat. And so it
hangs. A term used in the old reports, to
signify that a point was left undetermined.
T. Rag/m. 168. Et sic pendet placitum ,
and so the plea hangs.

Yearb. T. 1 Edw.

II. 8.
ET SIC ULTERIUS. L. Lat. And
so on; and so further; and so forth. Fleta,
lib. 2, c. 50, 27.'
ET UND DICIT. L. Lat. And
whereupon he says. Yearb. M. 1 Edw. II. 1.
EUANGELIES, Ewangelies. L. Fr.
The gospels; or evangelists. Paumaunt
les Eu-angelies ,' laying hands on the gos
pels. Britt. c. 52. Jurer sur seynlz Evan
gelies de Dieu; to swear upon the Holy

Evan elists of God. Id. c. 97.
E NDO, MORANDO, ET REDEUN
DO. L. Lat. In going, staying, and re
turning. A phrase used to express the ex
tent of the privilege from arrest enjoyed by

EVI

(sea)

EVI

the parties to suits, witnesses, 810. See to overcome, to prevail in law.] In the
Privilege from arrest. A similar phrase civil law. The abandonment which one is
was used in the Saxon law. Eundo ad obliged to make of a thing, in pursuance
gemotum, et rediens de gemoto. Spelman, of a sentence by which he is condemned
voc. Gemotum. LL. Edw. Conf. c. 25, to do so. Pothier, Cont. of Sale, part 2,
cited ibid.
ch. 1, sect. 2, art. 1, n. 83. The abandon
EUNDO ET REDEUNDO. Lat. In ment which a buyer is compelled to make
going and returning. Applied to vessels. of a thing purchased, in pursuance of a
judicial sent-ence."‘ Id. ibid.
3 Rob. Adm. R. 141.
The sentence which orders such aban
EVASIO. Lat. [from evadere, to es
cape.] In old practice. Escape; an es donment. Id.
The depriving a buyer, without any
cape from prison or custody. Reg. Orig.
sentence, of the power to retain the
312. Fleta, lib. 1, c. 26, § 4.
EVENTUS. Lat. from eveni-re, to thing bought, in virtue of the sale. Id.
'
come out, or come from. In old English 11. 86.
The loss suffered by the buyer of the
law. An event; a thing which happens
from a cause. Eventus est qui ea: eausa totality of the thing sold, or of apart there
sequitur, et dieunlur eventus quia ea: eausa of, occasioned by the ri ht or claims of a
Civil Cgode of Louisiana,
eveniunt ; an event is that which follows third person.
from a cause, and they are called events be art. 2476.
EVICTION. In the common law. The
cause they come out of a cause. 9 Co. 81 b.
EVERVVYK, Everwilce, Everwilc. L. recovery of lands, &c., by form of law.*
Fr. York. Conf. Cartar. 25 Edw. I. Reg. 10 Co. 128. Tomlins.
The recovery from a tenant.of the whole
Orig. 76 b, regula. Probably shortened
from the Lat. Eboraeum, Eborae, Evorac. or a part of the demised premises, by a
title paramount to that derived from his
Translated Warwick, in Dyer, 37 b.
Every man must be taken to contemplate landl0rd.* 3 Kent’s Com. 464, 465.
The compelling a tenant to abandon
the probable consequences of the not he does.
Lord Ellenborough, 9 East, 277. A funda the demised premises, by rendering them
mental maxim in the law of evidence. unﬁt for occupation; as by a nuisance."‘
Best on Pres. § 16. 1 Phill. Ev. 444. 1 Id. 464, note. 1 Carr. d’: M. 479.
The recovery from a vendee, of land pur
Greenl. Ev. § 18. 9 B. 12' C’. 643. Lord
Ellenborough, 3 ill. zé S. 11, 17. Burr. chased by him, under a paramount title.‘
4 Kent’s Com. 475—477.
Ciro. Ev. 43, 44, 298, 309.
EVIDENCE. [Lat. evidentia, from evi
EVESCHE, Euesehe. L. Fr. A diocese.
dens, clear.] That which tends to render
Britt. c. 107.
EVESQUE. L. Fr. A bishop. Litt. evident, or clear; the means by which the
truth of a fact or point in issue is made
sect. 651.
EVESQUERY. L. Fr. A bishopric. clear or demonstrated."P Best on Evid. 8,
ll. 3 Bl. Com. 367.——Any matter of
Litt. sect. 651.
EVICT. [from Lat. evincere, q. v.] In act, the eﬂ'cet, tendency or design of which
the civil law. To take something from a is to produce in the mind a persuasion af
person, by virtue of a judicial sentence or ﬁrmative or disaﬂirmativc of the existence
recovery at law. Evincere eat a-liquid vin of some other matter of fact. Best on Evid.
cendo auferre.* Pothier, Contr. of Sale, ub. sup. Best on Pres. 7, § 6. 1 Benth. Jud.
Ev. 17.—The word evidence, in legal accepta
part 2, ch. 1, sect. 2, art. 1.
In the common law. To recover land tion, includes all the means by which any
by process of law. “ If the land is evicted, alleged matter of fact, the truth of which
no rent shall be paid.” 10 Co. 128 a. The is submitted to investigation, is established
term is now applied to a tenant against or disproved. 1 Greenleafon Evid. §1.
whom land is recovered, or who is other See Burr. Circ. Evid. 1.
Any proof, be it testimony of men, re
wise compelled to leave the demised pre
mises.

“ If the tenant be evicted from the

cords or writings.

Oowell.

Proof, either

lands demised to him, by atitle paramount, written or unwritten, of facts in issue be
before the rent falls due, he will be dis tween parties. Wharton’s Lee. The terms
charged from the payment of the rent.” evidence and proof are constantly used in
3 Kent’: Com. 464.

See Eviction.

practice as synonymous.

EVICTION. [Lat. evictio, from evincere, 3 Steph. Com. 604.

3 Bl. Com. 367.
Strictly, however,
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EWE

proof is the effect or result of evidence;
evidence is the medium of proof. 1 Greenl.
on Ev. § 1. Without evidence there can
be no proof, although there may be evi
dence which does not amount to proof.
Best on Pres. 8, § 6. Bur-r. Circ. Ev. 1, 2.
EVIDENCE OF DEBT. A term ap
plied to written instruments or securities
for the payment of money, importing on
their face the existence of a debt. 1 N. Y.
Rev. Stat. L599 , 601, § 5.
EVIDEl\C ‘ OF TITLE. Deeds and
other documents establishing the title to
property, especially real estate, (quibusjus

prwcliorum ﬁrmatw).

Spelman.

EVIDENTIA. Lat. [from evidens,
clear, opento view, from c, out, and videre,
to see.] In the‘ civil law. Clearncss or
fullness of conviction. Masmrd. dc Prob.
lib. 1, quaast. 8. Best on Pres. § 6, note.
The state or quality of being evident,
that is, clear, manifest, open to view. The
true radical meaning of the English word
evidence. J_oknson’s Diet.

EVIDENTIARY. Having the quality of
evidence; con-stituting evidence; evidenc

EX

EWE. L. Fr. Had. Lin. sect. 253,
690.

_

EX. Lat. From; of; out of. E:
facto, (q. v.); from fact. E2: conlractu,

(q. v.); from, or out of contract. Er mero
motu, (q. v.); of mere motion.
Salk. 622.

See 2

By, or with. E2: asoenw, (q. v.); by
the assent. E1: cause, (q. v.); by title.
On; upon. Ea: dimissione, (q. v.); on
the demise. Earfacie, (_q. v.); on the face.
E2: relaﬁone, (q.- v. ; on the relation.
According to. En: arquitate, (q. v.) ; ac
cording to equity.

-At or in. Ex wrbitrio, (q. v.); at the
discretion.

EX ABUNDANTI. Lat. Out of abun
dance; abundantly; superﬁnously; more
than suﬁicient. Cale. Lew. Jur. Ex ha
bundanti. Hem. in Scacc. H. 22 Edw. I.

EX ABUNDANTI CAUTELA. Lat
Out of abundant caution. “ The practice
has arisen ex abundanti cautela.” 8 East,
319. Lord Ellenborough, 4 11!. J: S. 544.

EX ABUNDANTIA.
abundance.

Lat.

Out of

Yearb.M. 20 Hen. VI. 16.

A term introduced by Mr. Bcritham,
EX ADVERSO. Lat. On. the other
and, from its convenience, adopted by other side. 2 Show. 461. Applied to counsel.
writers. See Burr. Ciro. Eu. 3, and note.
EX 1EQ,UITATE. L. Lat. According

ing.

EVINCERE. Lat. In the civil law. to equity; in equity. Fleta, lib. 3, c. 10,
To overcome or prevail at law, (vincerc ju- § 3
EX JEQUO ET BONO. Lat. Ac
dicio). Calm'n’e L02.
To take a thing from one by right of cording to what is just and good; accord

ownership, through a judicial sentence, ing to equity and good morals or con
science. 3 Bl. Com. 162. A phrase derived
(per smtentiam judicis). Brissonius.
To
claim
a
thin
by
suit
as
one’s
own
from
the civil law, in which it is more com
by right of ownerslliip, from him who had

monly ex ressed er bono ct cequo, q. v.)
EX A TERA PARTE. L. at. Of
another; and to wrest it from the purchaser the other part. Yearb. H. 6 Edw. II. 191.
by a judicial sentence, condemning him to
Ex anteccdcntibus ct consequcntibm ﬁt
optima intorpretatio. The best interpreta
give it up. Pratcius Lee.
EVV. Sex. Marriage. See Ewbrice. tion [of a part of an instrument] is made
EWA. L. Lat. In old German and from the antecedents and the conscquents,
[from the preceding and following parts].
Saxon law. Law. Spel-man.
EWAGE. [from L. Fr. ewe, q. v.] In 2 Inst. 317. The law will judge of a deed
old English law. Toll paid for water pas or other instrument consisting of divers
sagb. The same as aquage. Cowell. parts or clauses, by looking at the whole;

no right to it, but has given or sold it to

and will give to each part its proper oﬂice,
Tomlina.
EWBRICE. Sax. [érom ew,rnarriage, so as to ascertain and carry out the inten
and brice, or brg/ce, a reach.] Marriage tion of the parties. Broo1n's Haz. 249,

breach; adultery. Cowell. Blount. Tom [M2, 443]. The whole instrument is be
viewed and compared in all its parts, so

lins.
EVVE.

fresh water.

L. Fr.

Water.

Britt. c. 1.

Ewe douce;

that every part of it may be made consist

Au ﬁl del ewe ; ent and effectual. 2 Kent’s Com. .555. The

to the thread (edge) of the stream. Id. construction must be made upon the entire
instrument, and not merely upon disjointed
The water ordeal. LL. Gul. Cong. l. 17. parts of it; the whole context must be
See Alt al ewe.
considered, in endeavoring to collect the

c. 42.
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EX

EX

intention of the parties, although the im 457.

See Cmnitas. Em com1'!ate ct jure
mediate object of inquiry be the mean gentium. Lord‘ Mansﬁeld, 1 W. Bl. 258.
ing of an isolated clause. B1-oom’s Max.
EX COMMODATO. Lat. From, or out
249, [442], and cases cited ilrid. See of loan. A term applied, in the old law of
Antecedem.
England, to a right of action arising out of
EX ARBITRIO JUDICIS. Lat. At, a loan, (commodatam). Glanv. lib. 10, c.
in or upon the discretion of the judge. 4 13. 1 Reeves’ Hist. 166.
'
Bl. Com. 894. A ternr of the civil law.
EX COMPARATIONE SCRIPTO

RUM. L. Lat.

Inst. 4. 6. 31.

EX ASSENSU CURIE. L. Lat. ‘With

By a comparison of wri

tings, or handwritings.

A term in the law

the assent of the court. Ex assensu totius of evidence. Best on Preaumptiom, 218.
can-iw, Crew, C. J.
ve judgment quod See Comparison, Compa-ratio.
qurrrens nil capiat.
tch, 139.
EX CONCESSIONE. L. Lat. From,
EX ASSENSU PATRIS. Lat. By on, or by the gant. Reg. Orig. 75 b.
or with the father’s consent. Litt. sect.
EX CONC SSIS. Lat. From things
40,7 2 Bl. Com. 133. See Uro. Jae. 415, or premises granted.

EX CONTINENTI. Lat. Immediately;
EX ASSENSU SUO. L. Lat. With without any interval or delay ; incontinently.
his assent. Formal words in judgments A term of the civil law. Cale. Lcz.
_
58 .

for dam aes by default.

Comb. 220.

EX CONTRACTU.

Lat.

From con

EX AbSIGNATIONE. L.Lat. From, tract; arising out of, or founded on con
or on the assignment. Reg. Orig. 75 b.
tract; the opposite of ea: deliclo. A term
EX BONIS. Lat. Of the goods or
property. A term of the civil law; dis
tinguished from in bonis, as being descrip
tive of, or applicable to property not in
actual possession. Calv. Lea‘. Siva in
bonis sit, eive non, si [amen ex bonis ail,
locum haw actio habebit; whether it be
actually among his goods, (in his actual
possession) or not, yet if it be of his goods,
(or a part of his property) this action shall
have place. Inst. 4. 2. 2.
EX BONO ET EQUO. Lat. According
to what is good and just; according to con
science and equity; according to good faith
and equity. Inst. 4. 6. 30, 31, 39. A
phrase of the civil law.

EX CAUSA.

L. Lat.

By title.

of the civil law, expressive of one of the
principal divisions of the grounds of obli
gations and of actions. Imt. 3. 14. 2.

Id. 4. 1, pr. Id. 4. 6. 1, 17, 18. Dig.
44. 7. 1.‘ 1 xllackeld. C511. Law, 101, §195.
Adopted at a very early period in the Eng
lish common law, and still constantly em
ployed in the law of actions. Brut. fol.
99. Hcta, lib. 2, c. 1, § 2. 3 Bl. Com.
117. 1 Tz'dd's Pr. 1. 1 Chill. Pl. 2.

EX DEBITO JUSTITL/E. L. Lat.
From, or asadebt of justice; in accordance
with the requirement of justice; of right;
as a matter of right. The opposite of ca:

gratia, (q. v.)
330, 392.

8 Bl. Com. 48, 67.

4 Id.

In the Mirror, writs grantable

Ex come do del (as of debt or right,) are dis

causa succcscionis, sive ex cansfi pcrquieili , tingnished from those dc grace. Mirr. c.
by title of succession, or by title of pur 5, g 1. 9 C0. pref.
chase. Brad. fol. 92 b. Ex causa suc
X DEFECTU SANGUINIS. L. Lat.
cewionis, vel donationis, vel ex caus& dotis, From failure of blood; for want of issue.
eel ex aliqua alia justa cansa acquirendi , Hale’: Anal. sect. xix.
EX DELICTO. Lat. From fault or
by title of succession, or of gift; or by title

of dower, or by any other lawful title. Id. crime; arising out of, or founded upon mis
fol. 183 b. See Id. fol. 10 b. Ea: una conduct, malfeasance or tort. A term of
causd—-ez eadem causd—e:c nova causd. the civil law, expressive of one of the prin
cipal divisions of the grounds of obligations
Id. fol. 45.

EX CERTA SCIENTIA. Lat. Of cer and of actions. Inst. 4. 1. tit. dz pr.
tain or sure knowledge. Formal words
anciently used in letters patent, implying
that the king had full knowledge and un
derstanding of the matter. 1 0'0. 40 b;
Alton Wood’a case. 1 Mayan. G1‘. 11: Scott,
518, ar . See Ea: gratin speciali, 820.
EX OMITATE. Lat. Out of comity,
or courtesy; by courtesy. 2 Kmt’s Com.

1

Mackeld. Uiv. Law, 192, § 195. Con
stantly associated with its opposite ex con
tractu, and introduced with that term into
the law of England, at a very early period.
Bract. fol. 101 b. Flela, lib. 2, c. 1, § 2.
3 Bl. Com. 117. See Ex contractu.
As a consequence of crime, or violation
of law. Used, in this sense, in the law of

EX
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nations.

“ Contraband goods are seized
Ex fncto jus oritur. Law arises out of
and condemned ea: delicto.” 1 Kenﬂs Com. fact, or is brought into exercise by fact.‘
A rule of law continues in abstraction and
143. See Id. 125.
EX DEM. An abbreviation of ex demis theory, until an act is done on which it can
sione, (on the demise); frequently used in attach and assume as it were a body and
the titles of. ejectment suits.

See the re shape.

Beston Evid. Introd. § 1.

The law arises out of the fact, or is de
EX DEMISSIONE. L. Lat. From, termined or regulated by the fact. 3
or on the demise. Usually written ea: di Bl. Com. 329. The decision of the law
in a particular case, depends upon the
missione, (q. v.)
EX DIGTO MAJORIS PARTIS. L. fact which is proved or made to appear.
Lat. According to the saying, or verdict Otherwise expressed, De fllttll jus 0l'illl1‘. 2
of the majority. Ex dicto majoris partis Inst. 49.
jumtorum ; according to the verdict of the
EX FICTIONE JURIS. L. Lat. Out
major part of the jurors. Anciently it was of, or by ﬁction of law. Brcwt. foL 53.
not necessary, (at least, not in civil eauses,)
EX GRATIA. Lat. Out of grace, or
that all the twelve should agree; but, in favor; (Fr. dc grace ;) as a matter of mere
case of difference among the jury, the grace or indulgence. The opposite of ex
method was to separate one part from the debito. 4 Bl. Corn. 392.
other, and then to examine each of them
EX GRATIA SPECIALI. CERTA
as to the reasons of their diﬂ'ering in SCIENTIA ET MERO MOTU. L.Lat.
opinion; and if, aﬁ;er such examination, Out of special grace, certain knowledge
both sides persisted in their former opinions, and mere motion. Formal words anciently
the court caused both verdicts to be fully used in royal charters and letters patent;
and distinctly recorded, and then judg otherwise expressed, De gratia spcciali,
ment was given ea: dicta mujoris parlis ea: certa scientia, ct mero motu, (q. v.)
juratorum. Hale’s Hikl. Com. Law, (Run 1 Co. 43, 45, 46, 49. See 6 Peters’ R. 691,
ningt-on’s ed. 1820,) 349, note.
‘ 738.
EX DIMISSIONE. L. Lat. On the
EX GRAVI QUERELA.
L. Lat.
demise. Reg. Orig. 75 b, 163 b.
(From, or on the grievous complaint.) In
ports paasim.

EX DIRECTO. L. Lat. Directly; old English practice. The name of a writ
immediately. Story on Bills, § 199.
(so called from its initial words,) Which lay
Ex diuturnitate tcmporis, omnia presu for a person to whom any lands or tene
muntnr solemuitcr esse acts.

From length ments in fee were devised by will, (within

of time Safter lapse of time] all things are any city, town or borough wherem lands
presume to have been done in due form. were devisable by custom,) and the heir
0'0. I/itt. 6 b. Best on Evid. Introd. § 43. of the devisor entered and detained them
1 Greenl. on Ev. § 20.
from him. Rey. Orig. 244 b. F. IV. E.
EX DOLO MALO. Lat. Out of fraud. 198, L. et seq. 3 Reeves’ Hist. 49.
Ex dolo malo non oritur actio. Out of fraud Abolished by statute 3 dz 4 Vllill. IV.
no action arises; fraud never gives a right c. 27, § 36.
of action. Comp. 341, 343. Broom’s Max.
EX IMPROVISO. L. Lat. ‘Without
349,}j57§|. See Dolus malus.
eparation. D_z/er, 28.
E E PTO. Lat. Out of purchase;
EX INDUSTRIA. Lat. From, or with
founded on purchase. A term of the civil a deliberate design; on purpose. Story,
law, adopted by Bracton. Inst. 4. 6. 28. J. 1 Wheat0n’s R. 304. 1 Kcnt’s Corn.
Bract. foL 102. See Actlo ea: empto.
318.
EX FACIE. L. Lat. On the face. 2
EX INSINUATIONE. L. Lat. On
Steph. Com. 158.
the suggestion or information. Yearb. P.
EX FACILI. Lat. Easily. Calv. Lear. 8 Edw. III. 24. Reg. Jud. 25.
EX FACTO. Lat. From, by or in con
EX INTEGRO. Lat. Anew; afresh.
sequence of an act, or thing done. Bmct. Bract. fol. 293.
fol. 172. Applied generally to an act done
EX INTERVALLO. L. Lat. After

in violation of law or right. A title is said
to 0riginate.ex faclo, when it commences

an interval.

Fleta, lib. 2, c. 60, § 2.

EX J USTA CAUSA. Lat. From a
in an unlawful act. Id. ibid. Bracton just or lawful cause; by a just or legal
uses it in the same sense with de facto, title. See Er causa.

(q. v.) Id. ibid.

EX LATERE.

Lat.

From the side;
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EX NECESSITATE LEGIS. Lat.
From, or by necessity of law. 4 Bl.
EX LEGIBUS. Lat. According to the Com. 394.
laws. A phrase of the civil law, which the
EX NECESSITATE REI. Lat. From

collaterally; a collateral relation.

Dig.

23. 2. 68.

' Digests declare to signify—according to the necessity or urgency of the thing or
the intent or spirit of the law, as well as case. 2 Powell on Dev. (by Jarman,) 308.

according to the words or letter.

(Ex legi

Er nndo pacto non oritur [nascitnr] satin.

bus accipiendum eat tam ea: legum sententia Out of a nude or naked pact, [that is, a
quam ea: verbis.) Dig. 50. 16. 6. See bare parol agreement without considera
Calv. Lox.
tion,] no action arises. Bract. fol. 99.
EX LICENTIA REGIS. L. Lat. By Fleta, lib. 2, c. 56, § 3. Keilw. 82 b.
the kin ’s license. 1 Bl. Com. 168, note. Plowd. 305. Out of a promise neither at
OCATO. Lat. From, or out of ' tended with particular solemnity, (such as
letting. A term of the civil law, applied belongs to a specialty,) nor with any con
to actions or rights of action arising out of sideration, no legal liability can arise. 2
the contract of locatum, (q. v.) Inst. 4. 6. Staph. Com. 113.
A parol agreement,
28. Adopted at an early period in the law without a valid consideration, cannot be
of England. Bract. fol. 102. 1 Reeves’ made the foundation of an action. A lead
ing maxim both of the civil and common
Hist. 166.
EX MALEFICIO. Lat. From, arising law. God. 2. 3. 10. Id. 5. 14. 1. Nay’:
out of, or founded upon misconduct or mal Max. 24. Broom’: Max. 336, [583]. 2 Bl.
feasance. A term of the civil law, used Com. 445. Smith on Contracts, 85, 86.
(more commonly than ea: delicto,) as the See Nudum pactum.
opposite of ex contractu. Inst. 3. 14. 2.
EX OFFICIO. Lat. [L. Fr. de oﬁce,
Id. 4. 1,pr. Dig. 44. 7. 4. Adopted by q. v.] From oﬁice; by virtue or as a con

EX 5

Bracton, but not much used in this sense

sequence of office; without any other ap

pointment or authority than that conferred
by the oﬁice. Courts are bound to take
ticio non oritur contractus. A contract notice of ublic acts, judicially, and ea: of
'
cannot arise out of an act radically vicious ﬁcio. 1 1. Com. 86.
and illegal. 1 Term R. 734. Lord Kenyon,
Ex pacto illicito non oritur actio. From
C. J. 3 Id. 422. Br00m’s Max. 351, [576]. an illegal contract, an action does not arise.
EX-MERO MOTU. L. Lat. Of mere Broom’s Max. [58l]. See 7 Cl. d‘ Fin.
motion. Formal words in old English let 729.
EX PARTE. L. Lat. From, or of a
ters patent. 1 Co. 40 b; Alton Wood’:
case. See E1: gratia speciali, &c.
part or side; of the one part; from, or up
EX MORA. Lat. From, or in conse on one side. A common term in practice,
quence of delay. Interest is allowed ex which seems to have originally been de
mom, that is, where there has been delay rived from the canon law. Durand. Spec.
in returning a sum borrowed. A term of Jur. lib. 2, tit. De rescript. prwsentatione,
passim. See C'alv. Lez. An ezparte ap
the civil law. Story on Bailm. § 84.
EX MORE. Lat. According to cus plication to a court is an application made
y one party only, without notice to the
tom. Calv. Ler.
Ex multitudine signorum, colligitur iden opposite party, or opportunity given him

in modern law. Bract. fol. 99, 101, 102.
Out of a vicious or illegal act. EX male

tilas V6111.

From a great number of signs to oppose it.* Holthouse.

1 Burr. Pr.

or marks, true identity is gathered or made 340.
up.

Bacon’s Max. 103, in retmla 25.

A

thing described by a great nuniber of marks
is easily identiﬁed, though, as to some, the
description may not be strictly correct. Id.
EX MUTUO. Lat. From, or out of
loan. In the old law of-(England, a debt
was said to arise ex mutuo, when one lent

another any thing which consisted in num
ber, weight or measure. 1 Reeves‘ Hist.
159. Bract. fol. 99.
EX NECESSITATE. Lat. Of neces
sity. 3 Rep. in Ch. 123.

EX PARTE MATERNA. Lat.

On

the maternal side; in the maternal line.
1 Steph. Com. 382. 2 Crabb’s Real Prop.
1021, § 2401. Ex: parte matrix; on the
side of the mother. Stat. Westm. 2, c. 16.

EX PARTE PATERNA. Lat. On
the paternal side; in the paternal line.
1 Steph. Com. 381, 382. 2 Crablfs Real
Prop. 1020, § 2400, et seq. E2: parte pa
tris ,' of the father’s side; on the side of
the father. Stat. Westm. 2, c. 16.

EX PARTE TALIS. L. Lat.

(On the
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behalf of such a one.)

EX

In old English wards). Id. fol. 171. Sive ratum. habuerit

practice. The name of a writ which lay ab initio, vel ex ost facto; whether he
for a bailiff or receiver, who, having audi ratiﬁed it at the ginning or afterwards.
tors assigned to hear hisaccount, could not Id. fol. 218. Item id quodab inilio non
obtain of them reasonable allowance, but fuit mcunwnlum injuriosum, ex post facto,
was cast into prison by them.
Cowell. et per comtitutiomm
poterit injurio

F. IV. B. 129, F.
EX PATIENTIA.
ance.

sum ; also that which originally was not an
L. Lat.

By suffer

injurious nuisance, may be made injurious

Fleta, lib. 4, c. 18, § 1.

EX PAUCIS.
or words.

Lat.

by after-act or matter, and in consequence
Fromafewthings of agreement. Id. fol. 232. See Fleta,

Ex pancis (lictis iutendere plurima possis.

From a few words, you may understand
many things. Litt. seet. 384. “By this
verse," says Lord Coke, “inferences and
conclusions in like cases are warrantable.”

Co. Litt. 237.

lib. 4, c. 26, § 4. Poterit ease [sumnwnitio]
legitima ab initio, sed ineﬁcaz ex post facto;
the summons may be lawful at ﬁrst, but
become of no force in consequence of after
matter, (or afterwards). Br-act. fol. 336 b.
It will be seen from the preceding quo
tations, that es: post facto has always been
used in contrast with the still common
phrase ab initio, which, indeed, seemstobe

E1: pau-cis
eoncipit ingenium ,
from a few words or hints the understand
ing conceives many things. Litt. sect its proper correlative; and hence the two
phrases may be conveniently employed to
550.
EX POST FACTO; pro erly, EX illustrate each other. Thus, a man may
POSTFACTO, or EX POS -FACTO. become a trespasser ab initio, (from the be

Lat. From, by or in consequence of an ginning, or ﬁrst act,) in conse uenee of a
after—act, or thing done afterwards; by subsequent act, (ea: p0stfacto,) a though his
matter of subsequent occurrence; by aﬂ;er ﬁrst act was, at the time it was done, a
matter. A term of the civil law, intro lawful one. Chase, J. 3 Dallas’ R. 386.
duced into the common law ata very early See Trespaaser ab initio. On the other
period, and the precise import of which hand, an act unlawful in the beginning,
may be better understood from the follow (ab initio,) may in some cases become law
ing examples: Qua: ab lnitio inutllis (nit ful by matter of after‘-fact, (ex post faclo);
institutio, ex postfacto convalessm non Chase, J. ub. sup. Again, an act whic
PMBSL An institution or act which was was indifferent in itself when done, (that is,
of no effect at the beginning, (when made ab initio,) is sometimes made crimmal or
or done) cannot ac uire force or validity punishable ex post facto, (by a subsequent
from after-matter, as by lapse of time). act, or matter,) that is, a law made after
Dig. 50. 17. 210. Nnnquam trescit ox wards, (ex: lege post lata). See E: post
postfacto pm-tcriti delicti eslimatio. The facto law.

estimate of the character of a past offence
‘*,,I‘* E.r72ostfacto seems to have been a
is never enhanced by after-matter. Diy. familiar phrase in English law in the time of
50. 17. 138. 1. Non ex post-facto, sed ea:
prwsenti etatu damnum factam sit, necne,
wstimari oportere, Labao ait ,' Labeo says
that the question whether a damage be
mined not from any after-act or occurrence,
but from the condition of the building at
the time. Dig. 43. 24. 7. 4. Donationum,
quwdam valida esse possunt ab initio, et in
valida ﬁeri ex post facto, et é converse ,' of
ifts, some may be valid at the beginning
%or when made,) and become invalid by

Brac'ton, and the very numerous examples
of its use and application furnished by that
writer, (a few only of which have been
quoted,) show that its grammatical signiﬁ
cation was then perfectly well ascertained.
Afterwards, however, it_ fell into compara
tive disuse, and it may now be said to be
less common in English than in American
jurisprudence. See Ex postfacto law. Its
substantial import seems to be well enough
understood, but its grammatical meaning
has, in general, been either wholly misap

subsequent matter, andé convuso.

prehended, or singularly mixed up with

done [to a building] or not, is to be deter

Bracl.

fol. 11 b, 12. Non mandante, mo autori error. Thus, it has been translated in two
tatem prazstante ab initio, sed ex post facto of the latest English law dictionaries,
ratum habente ,' not commanding nor givin
“from something after the fact,”-—“ from
authority at the beginnin , (or originally, an after act; afteradeed is done.” Wizar
but ratifying it by an a%er-act, (or after ton’s Lear. Holtlwuse. See also the opin

EX
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ion of Chase, J. 3 Dallas’ R. 386. This
misapprehension and error have arisen, in
part, from the narrow sense given to the
word facto, (conﬁning it to the acts of indi
viduals,) but principally from the common
mode of writing the whole phrase, which
presents post as a distinct word, thereby

EX

discussion as to its exact meaning; which,
however, has -resulted in establishing the
deﬁnitions above given. An es: post facto

law is a species of retrospective law, which
is conﬁned in its operation to the creation

or the punishment of a crime; and the

term is not properly applicable to any other
not only leading to an ungrammatical con kind of retros ective enactment. Chase,
nection of its meaning with that of fade, J. 3 Dallas’ . 386. 17 Howard’s R.
(in the expressions “after a deed,” “ after 456, 463. 1 Kent's Com. 409. Instead
the fact,”) but entirely destroying the of using the term es: post facto, the consti
sense and force of the word ez, which, tutions of some of the states, in prohibit

in the ordinary translations, is quite disre ing such laws, describe them as “laws made
garded. Strictly, post should be connected
with facto, either as one entire word,
(pos(fac!o,) in which form it usually occurs
in the civil law, and frequently in Bracton,
or as a double word, (post-facto,) the latter
form having the express authority of Aulus
Gellius, who uses both post-facta and ante

facta in a passage which will be refcrredto

to punish for actions done before the exist.
ence of such laws;” (Constitution of Alas

sachusetts, part 1, sect. 24 ;) “retrospective
laws." Const. of N. Hampshire, part 1,
art. 23. Others employ both the phrase

itself, and its explanation.

Constit. of

Florida, art. 1, sect. 18.

'1," The inaccuracy of most of the lit
under Ex post facto law. This mode of eral translations of the phrase ex post facto
writing the phrase dissipates at once all the has been already noticed under that head.
grammatical diﬂiculty hitherto supposed to See supra. It appears, however, most stri
attend the use of post in immediate juxta kingly in the attempts made to give a strict
position with ez _: (both words being com and literal explanation of the hrase ezpost
monly treated as pre ositions, although facto law. Thus, it is said, t at an expost
post is in fact an adver , with the sense of facto law means a law “passed concerning
afterwards). Ex post:/iwto is thus most and after a fact or thing done, or action
distinctly contrasted with its correlative ab committed;” a_ law passed “after a fact
inilio ; the meaning of ex is the one phrase done by a subjector citizen, which shall
being at once seen to correspond with that have relation to such fact, and shall punish
of ab in the other. See Postfactum. It him for having done it.” Chase, J. 3 Dal
may be added that the whole phrase 01: Zas’_ R. 386. The error of this kind of
posﬁacto is frequently used in old English translation, and the cause of it, have been
law, as synonymous with postea, (after already explained. See Ezpostfaclo. The
wards,) or post tcmpus, (after a time). true meaning of the phrase is made very
Bract. fol. 213. Flefa, lib. 8, c. 3,
5, 7. apparent by writing1postfaclo (or poslfacto)
as one word, and t us giving to ex its full
Id. lib. 4, c. 26, § 4. ,
EX POST FACTO LAW. A law and proper sense of from or by. In this
which operates by after-enactmmts.*—A way, it becomes susceptible not only of a
law which makes an act done before its literal, but of a grammatical translation;
passage, and which was innocent when “an ex post-facto law ” signifying “a law
done, criminal. 3 Dallas’ R. 386.—A operating by after-enactment ;” that is,
law which renders an act punishable in a upon previous acts.
manner in which it was not punishable
The followingpassage from AulusGellius,
when committed.
3 Uranchs R. 87. while it clearly justifies the use ofpostfacto
Marshall, C. J. ibid. Federalist, No. 84. as one word, furnishes in other respects a
1 Kent’s Corn. 409. The making of laws very apposite illustration. The old Atinian
ea: post facto is when, after an action, (in law had this provision: Quad subreplam
different in itself) is committed, the legis erit, qjus rei wterna auctoritaa esto; what
lator then, for the ﬁrst time, declares it to ever thing shall be privily stolen, let the
have been a crime, and inﬂicts a punish ownership of that thing be pe tual; that
ment upon the person who has committed is, the property of the owners all neverbe
devested out of him by the theft. Gellius
it. 1 Bl. Com. 46. 1 Steph. Com. 27.
The use of the term er postfacto, in the records that a question arose u on the word
Constitution of the United States, (Art. I. erit, as to the operation of t is law, and
Sect. IX. X.) has occasioned considerable that Scaevola, Brutus and Manilius, men of
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the ﬁrst learning, were in doubt utrumne in

EX

EX SCRIPTIS OLIM VISIS.

postfacta mode furta lea: valeret, an etiam From writings formerly seen.

L. Lat.

A term used

in ante-facta ; (whether the law took effect as descriptive of that kind of proof of '
only on thefts committed after it, or on handwriting, where the witness has seen
those committed before, also). Neat. Att. letters or documents professing to be the
lib. xvii. c. 7. In other words, the ques
tion was, whether this was an en: post-facto
law or not. The phrase “in an-te;facta,”
(upon acts or actions done before,) in this
passage, expresses the peculiar operation
of such a law more distinctly, perhaps, than
ex post facto itself, and is almost literally
translated in the best modern deﬁnitions.
See supra. The words antefacta and post
facta, as contrasted in the same passage,

handwriting of a party, and has afterwards
-had

correspondence

or

communication

with such party, so as to induce areasona.
ble presumption that the letters or docu

ments were actually his handwriting.
Ad. ti‘ El. 703, 730.

5

Best on Presump

tions, 219.

EX SPECIALI GRATIA, CERTA
SCIENTIA ET MERO MOTU. L. Lat.
Of special grace, certain knowledge, and

both obviously refer exclusively to the acts mere motion. 2 Bl. Com. 347.
of individuals; but in the phrase ea: post
facto, the postfactum (after-act or post-act)
is the act of the legislature itself in passing
the law; the antefactum being the act of
the individual upon which the law is made
to operate retrospectively. This distinc
tion is noticed by Mr. Justice Chase, in the
case already referred to. 3 Dallas’ R.

6 Peters’
R. 7 38. See Ea: gratia speciali, &c.
EX STATUTO. L. Lat. According
to the statute. Fleta, lib. 5, c. 11, 2.

EX STIPULATU ACTIO.

Lat.

In

the civil law. An action of stipulation.
An action given to recover marriage por
tions. Inst. 4. 6. 29.

EX SUPERABUNDANTI.

L.

Lat.

Out of superabundance, or superﬂuity.
EX PRIECOGITATA MALICIA. L. See Ea: abundanti. E1: superabundanti, et
Lat. Of malice aforethought. Reg. Orig. ad majorem cautelam ; out of superabnn
386.

dance, and for greater security.

102.

2'How.

EX PRAEMISSIS. Lat. From the St. Trials, 1184. Ad cautelam et ex super
premises; from what has gone before; abundanti. Id. 1163.
from what has been said. Flela, lib. 5, c.
EX TEMPORE. Lat. From, or in
11,E§X7. PROPRIO VIGORE. L. Lat. consequence of time; by lapse of time.
Bract. fol. 51, 52. E1: diuturno temper: ;
By their, or its own force. 2 Kcnt’s Com. from length oftime. Id. fol. 51 b.
457.
EX TESTAMENTO. Lat. From, by

EX PROVISIONE HOMINIS. L.
/Lat. By the provision of man. By the
limitation of the party, as distinguished

from the disposition of the law.

or under atestament, or will.
God. 6. 30. 19.

Inst. 2. 9. 7.

Ex tota materia emcrgat resolutio.

The

11 Co. explanation should arise out of the whole
subject matter; the exposition of a statute

80 b.

EX QUASI CONTRACTU. L. Lat. should be made from all its parts together.
From quasi contract. Fleta, lib. 2, c. 60. IVingate’s Max. 238.
EX REL. An abbreviation of EX RE
LATIONE, on the relation. A term used
in the titles of legal proceedings, which are
prosecuted by the people, on the relation or
information of the aggrieved party, who is
called the relator. Sec Ex relatione, Re
later.

EX RELATIONE.
relation.

Lat.

Er turpi contracts artio non oritnr.

B1-act. fol. 403 b.

EX RELATU.
tion, or information.
42.

L.

EX TRANSVERSO. Lat. Across.
E1: transverse vim; across the way. Towns.
Pl. 31. See A latere.
Ex turpi causa non oritur actio. Out of
a base [illegal, or immoral] consideration,
an action does [can] not arise. 1 Sel
wyn’s N. Pr. 63. Broom’s Mar. 350.
On the [573]. Story an Agency, § 195.

L. Lat.

On the rela

From an immoral, or iniquitous contract,

Reg. Orig. 34, 36, an action does not arise.

A contract

founded upon an illegal or immoral consid

EX RIGORE JURIS. L. Lat. Ac eration cannot be enforced by action. 2
cording to the rigor or strictness of law; Kent’s Com. 466. Dig. 2. 14. 27. 4. All
in strictness of law. Fleta, lib. 3, c. 10, contracts which have for their object any
thing repugnantto justice, or against the
§3.

-
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general policy of the common law, or con

184, 0.

EXC

To raise the water in a pond by

trary to the provisions'of any statute, are damming, so as to overﬂow another's land.
void. Nelson, C. J. 2 Hitl’s (N. Y.) R. Bract. fol. 232. Fleta, lib. 4, c. 1, § 19.

434, 437.
EX UNA PARTE. Lat. Of one part
or side; on one side.
EX UTRAQUE PARTE. Lat. On
both sides. Dyer, 126 b.
EX UTRISQUE PARENTIBUS CON
JUNCTI. L. Lat. Related on the side
of both parents; of the whole blood.
Hale’s Hist. Com. Law, c. xi.
EX VISCERIBUS. Lat. From the
bowels; from the interior or essential sub
stance. E2: viseeribus causee; from the
bowels or heart of the cause. 10 C0. 24 b.
E: visceribus testamenti ; from the par

EXAMEN.

L. Lat.

A trial.

Em

men computi ; the balance of an account.
Towns. Pl. 223.

EXAMINATION DE BENE ESSE.
In practice. A conditional examination.
The examination of a witness out of court
before a trial, with the view of using his
deposition in case his personal attendance

cannot be procured at the trial. See De
bene esse.
EXAMINED COPY.

In English prac

tice. A copy of a record or paper, sworn
(by the party intending to use it,) to have
been examined with the original, being ﬁrst

ticular will in question itself, without ref prepared by the oﬂicer having custody of
erence to the lanD
e or construction of rt. See Copy.
other wills. Lord Ellenborough, 4 ll. 12
EXAMINER IN CHANCERY. An
S. 97. 2 Jlrfetcalf’-s R. 213.
oﬁicer of the court of chancery, before
EX VISITATIONE DEI. L. Lat. whom witnesses are examined, and their
By the visitation of God. 4 Bl. Corn. testimony reduced to writing, for the pur
pose of being read on the hearing of the
324.
EX VISU SCRIPTIONIS. L. Lat. cause. C'owell. 2Daniell’s C'hanc.Pract.
From sight of the writing; from having 1053, (Perkins’ ed.) et seq.
seen a person write. A term employed to
EXANNUAL ROLL. In old English
describe one of the modes of proof of hand practice. A roll into which (in the old
way of exhibiting sheriﬂ"s accounts,) the
writing. Best on Presumptions, 218.
EX VI TERMINI. L. Lat. From, illeviable ﬁnes and desperate debts were
or by the force of the term. 2 Bl. Com. transcribed, and which was annually read
to see what might be otten. Hale‘s
109, 115.
EXACTIO. L. Lat. A demand. Co. Sheriﬁ"s Accounts, 67. (Ewell.
Litt. 292 a.
EXBRANCHIATURA. L. Lat. In
EXACTION. A wrong done by an forest law. A cutting off the branches of
oﬂicer or one in pretended authority, by trees. Fleta, lib. 2, c. 41,§ 5. This word
taking a reward or fee for that which the is not noticed either by Cowell, Blount, or
law allows not. Jacob. Tomlins.
Spelman. Probably the same with esbran
EXACTOR. Lat. In the civil law. A eatura, q. wk
collector, or exactor. Ezaetores tribute
EXC DE TI./E. L. Lat. (tern: er
rum ; collectors of taxes. Cod. 10. 19.
cadentiales.) In oldEur0pean law. Es
In old En lish law. One who collected cheats, or escheated lands. Spelman. Fle
taxes and ot er public moneys. Emctor ta, lib. 6, c. 1. Co. Litt. 13 a. Cowell,
regis; the king’s exactor, who collected voc. Escheat.
EXCAMB. In Scotch law. To ex
the taxes and other moneys due to the
treasury. In the counties, this oﬂice was change. 6 BelZ’s Ap. Gas. 19. 22. Close
performed by the sheriff; in the seaports ly formed from the L. Lat. acambiare.
. v.
and cities, by publicans and their assist (qEX)CAMBIARE,
Ere-ambire.
L. Lat.
ants. Spelman.
EXADONIARE, Ezidoniare. L. Lat. In old English law. To exchange. Spel
In old European law. To manumit, or man.
E1:cambiator,' an exchanger, a broker.
make free. Spelman. L. Alaman. tit. 18,
§ 5, cited (bid.
Uowell.
EXCAMBION. In Scotch law. Ex
EXA’lT‘R. A contraction of Exami
chan e. 1 Forbes’ Inst. part 2, . 173.
natar. 1 Inst. Cl. 10.
EXCAMBIUM, Escambiam, ambium.
EXALTARE. L. Lat. In old English
law. To raise or elevate. Eraltare stagnum , L. Lat. In old English law. Exchange
to raise; pool. Reg. Orig. 199. EN. B. of lands. 4 Co. 121. The word im
VOL. .
37
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plied a condition and also a warranty. Id. law,) to fulﬁl such promise, and was liable
ibid. The proper word in old deeds of ex to an action to enforce it; but as it was
change. Perk. ch. 4, as. 252, 253. See unjust that he should be condemned, he
old form in Wcst’s S3/mboleog. part 1, lib. was allowed to plead the facts of the case
by way of exception, so as to defeat the ac
2, sect. 513.
Exchange of money. Motley de Jur. tion, (nd impugnandam actioncm). Inst.
4. 13. 1. The exception in these cases was
Mar. 313.
A recompense or equivalent in value. called ezceptio metﬂs causa, ezcceptio doli
1 Reeves’ Hist. 442, 447. 3 Id. 14. See mali, drc. Id. ibid. See Dig. 44. 1 dz 4.
1 Mackeld. Civ. Law, 2o7,§ 204. Id. 209,
Escambium.
EXCEPCION. L. Fr. An exception, § 206, and note.
These exceptions of the Roman law were
or plea. Britt. c. 48.
EXCEPTA DIGNITATE REGALI. originally exceptions, in the literal meaning
Lat. Saving the royal dignity. 1 Bl. of the term, that is, they were allowed by
the proctor on the ground that the facts of
Com. 205.
EXCEPTIO. Lat. [from ezcipere, to the particular case constituted, in equity,
except or take out.] In the Roman law. an exception to the general rule of law, of‘
An exception. In a general sense,——a ju which the defendant might avail himself.‘
dicial allegation opposed by a defendant 1 Mackeld. Civ. Law, ub. sup. In the time
to the plaintiﬁ"s action; (judicialis qua of Justinian, however, they had lost this
dam allegatio reo competens adversus actio original signiﬁcation ; nor has this sense of
nem). Calv. Lex. Jur. citing Hotoman.— ezceptio been revived in modern times. And
A stop or stay to an action opposed by the yet it may be remarked that the whole of
defendant. Cowell. Hallifax, Anal. b. 3, the modern system of equitable relief is
ch. 5. Answering to the defence or plea of essentially a system of exception. One of
the common law.—An allegation and de the most eminent of American statesmen
fence of a defendant, by which the plain and jurists has observed that the great and
til‘I"s claim or complaint is defeated, either primary use of a court of equity is to give
according to strict law, or upon grounds of

relief in extraordinary cases, which are ex

equity; (omnis rei allegatio ac dqfensio,
qud intentio actoris vel ipso jure, eel ob
wquitatem eliditur). Heinecc. Elem. Jur.
Civ. lib. 4, tit. l3,§ 1277.

ccptions to general rules; and that, though
the principles by which that relief is gov
erned are now reduced to a regular sys

tem, it is not the less true that they are, in
In a stricter sense,—the exclusion of an the main, applicable to qecial circumstan

action that lay in strict law, on grounds of ces, which form exceptions to general rules
equity, (actionisjure stricto competentis ob Federalist, No. 83, by Hamilton.
wquitatem ezclusio). Heinecc. El. J. C.
EXCEPTIO. Lat. In modern civil law.
ub. sup.—-A kind of limitation of an action, Any objection of a defendant by which
by which it was shown that the action, he alleges a new fact, in order to defend
though otherwise just, did not lie in the himself against the action ; as distinguished
particular case. Calv. Lea: citing Gad from a simple denial of the facts alleged
dwus de Verb. Sign-If.-—A species of de by the plaintiff. 1 Mackcld. Civ. Law,
fence allowed in cases where, though the 207, § 204. Answering to the plea. in
action, as brought by the plaintiff, was in confession and avoidance, in the common
itself just ; yet it was unjust as against the law.
particular party sued, (licet ipsa persscutio,
EXCEPTIO. Lat. [Fr. azcepcion.l In
qud actor e.rperitur,justa sit, tamen iniqua the early common law. The defendant's
sit adversus cum cum quo agitur). Inst. answer to the plaintiff ’s declaration, (nar
4. 13. pr.-A mode of defence to an action, ratio, or inlentio); the first pleading in
consisting of facts, which although they an action on the part of the defendant: a
did not, ipso jure, destroy the right of ac plea. Deﬁned by Bracton to be actionis
tion, served to protect the defendant upon elisio, per quam actio pcrimitur 1-cl drlrfeya
equitable gI“ounds.* Thus, if a person, tur ,' (the defeating of an actioh, by which
under the inﬂuence of fear, deception or the action is either destroyed or deferred).
mistake, made a promise to another which Bract. fol. 399 b. A term very frequently
he ought not to have made, he was never employed by this writer, who devotes an
theless bound according to the law, ( jure entire division of his great work (the ﬁlth
civili, that is, according to the strict rule of tract of the ﬁfth book, De e:rceptiom'bus,)
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to the consideration of this kind of plead
ing. See Fleta, lib. 6, c. 36. It is obviously
borrowed, with its leading divisions, from
the Roman law, (supra,) but is considera
bly modiﬁed and enlarged in its applica
tion to English jurisprudence. Id. ibid.
Staph. Plead. Appendix, Note (35).
Ezceptio was also used in the canon law,
to denote the second pleading in an action.
Corv. Jus. Canon. lib. iii. tit. 32.
Exteptio cjus rel tujus pstitur dissolutio

llllllll est.

A plea of that matter, the dis

solution of which is sought [by the action]
is null, [or of no elfect]. Jenk. Cent. 37,
case 71.

Excsptio nulla est versus actionem qum
tXtt]Jll0lltIl1 pcrimit. There is [can be no

EXC

Emptlo qua ﬁrmat legcm, cxponit legem.
An exception which conﬁrms the law, ex

plains the law. 2 Bulstr. 189.
EXCEPTIO AI) BREVE PROSTER
NENDUM. L. Lat. [L. Fr. eztcepcionpur
brefe abatraj In old pleading. An ex
ception or p ea to overthrow or abate the
writ; a plea in abatement. Bract. fol. 413.
Britt. c. 48. Steph. Pl. Appendix, Note
22 .

( E)XCEPTIO DILATORIA. Lat. In
the civil law. A dilatory exception; called
also temporalis, (temporary); one which
delayed the action (qua dzfert actionem),
or defeated it for a time, (quae ad tempus
mcet,) and created delay, (at tempo;-is dila
tionem tribuit); such as an agreement not

plea against an action which destroys the to sue within a certain time, as ﬁve years.

matter of] the plea. Jenk. Cent. 106,
case 2.

Non potest ndduci cxceptlo sjusdsm roi,
cujus petitur dissolutio.

A plea of the

same matter, the dissolution of which is

Inst. 4. 13. 10.
44. I. 3.

See Dig. 44. 1. 2. 4.

In the common law.

Id.

A dilatory plea.

Bract. fol. 240, 399 b, 421 b. Fight,‘ lib.
5, c. 14, § 1.

See Dilatory plea.

sought [by the action] cannot be brought

EXCEPTIO DOLI MALI. Lat. In
forward. Bacon’s Mar. 6, reg. 2. It were the civil law. An exception or plea of
impertinent and contrary in itself, for the fraud. Inst. 4. 13. 1, 9. Dig. 44. 4-.
law to allow of a plea in bar of such matter Bract. fol. 100 b.
EXCEPTIO IN FACTUM. Lat. In
as is to be defeated by the same suit; for
it is included, otherwise a man should never the civil law. An exception on the fact ;
come to the end and eﬁ'eet of his suit, but an exception or plea founded on the pecu
be cut off in the way. Id. ibid. See N0ll liar circumstances of the case. Inst. 4. 13.
1. Calv. Lear.
valet cxceptio, &c.
EXCEPTIO JURISJURANDI. Lat.
EXCEPTIO. L. Lat. In old practice.
An exception taken by a party, at the trial In the civil law. An exception of oath;
of a cause. Stat. Westm. 2, c. 31. Fleta, an exception or plea that the matter had
been sworn to. Inst. 4. 13. 4. This kind
lib. 6, c. 55, § 8.
An objection to a juror; a challenge. of exception was allowed where a debtor,
at the instance of his creditor, (creditore de
Id. lib. 4, c. 8.
EXCEPTIO. L. Lat. In old convey fer-ente,) had sworn that nothing was due
ancing. An exception in a deed, release, the latter, and had notwithstanding been
&c. Exceptio scmpcr ultimo ponenda est. sued by him. Id. ibid.
An exception should always be put last.
EXCEPTIO METUS. Lat. In the
civil law. An exception or plea of fear or
9 C0. 53.
EXCEPTIO. Lat. In general law and compulsion. Inst. 4. 13. 1,9. Dig. 44.
practice. An exception; the taking of a 4. Bract. fol. 100 b. Answering to the
case out of the operation of a rule.
modern plea of duress. See Dumas.
EXCEPTIO PACTI CONVENTI. Lat.
Exscptio ﬁrmat regulam in casibus non
exceptis The exception conﬁrms or In the civil law. An exception of com
strengthens the rule, in the cases not ex

cepted.

Bac. Aph. 17.

Exccptio fll'Illlll

pact; an exception or plea that the plain
titf had agreed not to sue. Inst. 4. 13. 3.

legem in caslbus non cxccptis. Bac. Arg.
EXCEPTIO PECUNUE NON NU
Jurisd. of Marches, Works, iv. 270. E! MERAT/E. Lat. An exception or plea

ceptio tirmat regulam in rebus non ump

of money not paid; a defence allowed a

llt.

party where he was sued on a promise to

10 Mod. 115, ar .

Emptio probat reguiam (dc rcbus non ex repay money that he had never received.
eeptis).

The exception proves the rule (so Inst. 4. 13. 2.

far as concerns things not excepted). 11
C0. 41.

See Pecunia non numerata.

EXCEPTIO PEREMPTORIA. Lat.
In the civil law. A peremptory exception;
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called also perpetua, (perpetual); one which rection given in his charge to the jury ; and
forever destroyed the subject matter or usually for the purpose either of moving

ground of the action, (qua: semper rem de

for a new trial, or of bringing a writ of er

qua agitur perimit) ; such as the ezceptio
doll mali, the exceptio mctzls, &c. Inst. 4.
13. 9. See Dig. 44. 1. 3. And see Per
emplorg exception.
In the common law. A peremptory
plea ; a plea in bar. Bract. fol. 240,

ror. Steph. PI. 89. 2 Tidd’s Pr. 862.
1 Arch. Pr. 210. The exception is made
orally, and a minute or note of it taken in
writing on the trial; and it is afterwards

399 l).

EXCEPTIO REI JUDICATE. Lat.
In the civil law. An exception or plea of

matter adjudged; a plea that the subject
matter of the action had been determined
in a previous action. Inst. 4. 13. 5. Dig.
44. 2.

This term is adopted by Bracton, and is
constantly used in modern law, to denote a
defence founded upon a previous adjudica
tion of the sa1ne matter. Bract. fol. 100 b,
177. 2 Kenfs Com. 120, and note.
Storg/’s Conjl. qfl/aws, § 584. A plea of
a former recovery, or judgment. See Res
judicata.

formally entered and engrossed in the
shape of a bill of exceptions. See Bill of
exceptions.
EXCEPTION. In equity practice. A
formal written statement of objections to a
pleading, or master’s report.* The usual
grounds of exception to a pleading are
scandal, impertinence and insuﬁiciency. 1
Dam'ell’s Chane. Pr. (Perkins’ ed.) 397,
401, 402.

2 Id. 872, 1490.

Mil/'0rd‘s

Chane. Pl. 315, (376, Moulton’s ed. and

notes).

Story/’s Eq. Pl. § 864.

EXCEPTION. In conveyancing. A
clause in a deed whereby the grantor, les
sor, &c. excepts something out of that which

he has before granted, (as ground out of
a manor, a room out of a house, dzc.) by

EXCEPTIO REI VENDITAE ET TRA which means it is severed from the things
D1TzE.

Lat.

In the civil law.

An ex

granted, and does not pass by the deed.‘

ception or plea that the article claimed in Co. Litt. 47 a. Shep. Touch. 77. The
an action was sold and delivered to the dc‘ apt words of exception in Latin, were cz
fendant.*
1 Mackeld. Civ. Law, 315, Ceptis, salvo, praeter, and the like.
The distinction between an exception
§ 291. Dig. 21. 3. Calv. Lex.
'
EXCEPTIO TEMPORIS. Lat. In the and a reservation is, that an exception is al
civil law. An exception or plea of time, or ways of part of the thing granted, and of a
lapse of time; that is, that the action had thing in esse ,' a reservation is always of a
not been brought within the time limited thing not in esse, but newly created or re»
by law.’* 1 Mackeld. Civ. Law, 200, § 200. served out of the land or tenement demised.
Answering to the modern plea of the stat Co. Litt. 47 a. 4 Kent’s Com. 468. It has
been also said that there is a diversity be
ute of limitations. See Limitation.
EXCEPTION. In practice. An ob tween an exception and a saving, for an
jection in writing, taken in the course of an exception exempts clearly, but a saving
action; as to bail or security put in by one goes to the matters touched, and does not
of the parties; to an opinion of a judge ex cxem t. Plowd. 361.
E CEPTIS. Lat. In old conveyancing.
pressed on the trial of a cause; or to a
pleading or master's report in chancery. Exccpting; excepted. One of the apt
words for denoting an exception in a deed.
Sec irgfra.
EXCEPTION TO BAIL. In practice. Ezeeptis prw-ezceptis ; excepting what was
An objection, on the part of the plaintiff, to before excepted; except as above excepted.
the special bail put in by a defendant in an Towns. Pl. 21.
action at law, on the ground of their insuf
EXCEPTOR. L. Lat. In old English
ﬁciency. 1 Tidd’s Pr. 255. 1 Arch. Pr. law. A part who excepted, or put in a
105. It is made by endorsing the excep plea (ezeeptioi; Fleta, lib. 6, c. 39, § 2.
tion on the bail-piece on ﬁle, and giving
EXCESSI E DAMAGES. In prac
written notice of such exception to the de tice. Damagcs, given by the verdict of a

fendant or his attorney. Id. ibid.
jury, which are unreasonably great in
EXCEPTION ON TRIAL. In prac amount, and not warranted by law; out
tice. An exception taken by the counsel
of a party, on the trial of a cause, to a de
cision made by the judge in the course of
the trial, or to an opinion expressed or di-

rageous damages. One of the grounds for
granting new trials. See 3 Graham of
Waterman on New Trials, ch. 13, sec. 4, pp.
1127-1164.
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mronssus. L.Lat. In old English of justice between subject

and subject. 3
3 Steph. Com. 400, 401. It
engagements. Mag. Cart. Johan. c. 61.
was formerly a court both of law and equity,
' EXCHANGE. [L. Lat. ezcambium ; L. but the equitable jurisdiction was taken
Fr. eschange; Span. cambio.] In convey away by statute 5 Viet. c. 5, and it is now,
ancing. A mutual grant of equal interests therefore, a court of revenue and a court of
in lands, the one in exchange, or considera common law only. In the former capacity,
tion for the other; one of the species of it asccrtains and enforces, by proceedings
primary or original conveyances at common appropriate to the case, the proprietary
law, formerly of very frequent occurrence. rights of the crown against the subjects of
The estates exchanged must be equal in the realm; in the latter, it administers re
quantity of interest, as fee simple for fee dress between subject and subject, in all
simple, a lease for twenty years for a lease actions whatever, except real actions. It

law.

Excess; transgression; violation of Bl. Com. 44.

for twenty [or thirty] years, and the like,
but the quantity of value is immaterial.

is a court of record, and its judges are ﬁve
in number, consisting of one chief and four
The word “ ezchanye ” must always be used puisne barons, as, in this court, the judges
in this conveyance, it being so individually are termed. Id. ibid. 2 Id. 544, note.

requisite and appropriated by law to this
EXCHEQUER BILLS. Bills of credit
case, that it cannot be supplied by any issued in England by authority of parlia
other word, or expressed by any circumlo

cution.

Corn. 823.

50, 51.

ment.

Brande.

Instruments issuedatthe

2 Bl. exchequer. under the authority, (for the
00. Li“. most part,) of acts of parliament passed for
the purpose, and containing an engage

Shep. Touch. 289, 294.
Litt. sect. 64, 65.

1 Staph. Corn. 477.

EXCHANGE OF GOODS.

A com

ment, on the part of the government, for

mutation, transmutation or transfer of goods repayment of the principal sums advanced
for other goods, as distinguished from sale, with interest. 2 Staph. Com. 586.
EXCHEQUER CHAMBER, Court of.
which is a transfer of goods for money. 2
Bl. Corn. 446. 2 Steph. Com. 120.
A court of appeals in England, established
EXCHEQUER. [L. Fr. eschequier, es to correct the errors of the three superior
chequer, escheker ; 0. Se. checker; L. Lat courts of common law, (the Queen’s Bench,
scaccarium ; from Ital. Jcacco, a chess board, Common Pleas and Exchequer,) consisting
or Germ. srlgatg a treasure] An establish of any two of these courts, sitting as a
ment of very remote antiquity in England, court of error to revise the judgment of
consisting of two divisions; the ﬁrst being the third. This is the modern constitution
the oﬂice of the receipt of the exchequer, of the court by statutes 11 Geo. IV. and
for collection of the royal revenue; the 1 VVill. IV. c. 70, s. 8. 3 Steph. Com. 419.

second being a court for the administration

It also exists as a court of mere debate,

of justice. 4 Inst. 103. 2 Steph. Com. such causes from the other courts being
544. It is said to be called the exehequer sometimes adjourned into it, as the judges,
from the checked cloth, resembling a chess upon argument, ﬁnd to be of great weight
board, which covers or once covered] the and diﬂiculty, before any judgment is given
table there, and on w ich, when eertam of upon them in the court below. Id. ibid.
the king's accounts were made up, the sums 3 Bl. Com. 56.
EXOIPERE. L. Lat. In old English
were marked and scored with counters. 3
Bl. Com. 44. As an oﬂice of revenue, it practice. To plead. Ezcipi; to be plead
has been newly organized by statute 4 dz 5 ed. Fleta, lib. 4, c. 16,§ 2. Ordo ex
Will. IV. c. 15. 2 Staph. Com. 544. The cipiendi ; the order of pleading. Id. lib.
exchequer is said to have been originally 2, c. 54.

divided into eight distinct courts.

2 Chitt.

EXCISE. [from Belg. arriist, tribute.]

Au inland imposition upon commodities,
EXCHEQUER, COURT OF. One of charged in most cases on the manufacturer.
the three superior courts of law in England, 2 Steph. Com. 579.—A duty or tax laid on
Gen. Pract. 389.

(inferior, however, in rank to both the certain articles produced and consumed at

Queen's Bench and the Common Pleas); home. Wharton’; Let. 1 Bl. Corn. 318.
originally intended prineipallyto order the It includes also the duties on licenses and
revenues of the crown, and to recover the auction sales. 2 Steph. Corn. 581. 3 Id.
king’s debts and duties, but which has long 314.—An inland imposition, paid some
possessed the character of an ordinary court times upon the consumption of the com
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modity, or frequently upon the retail sale, little degree of punishment. It is of two
which is the last stage before the consump

tion.

Story on the Const. § 953.

kinds, homicide per infortunium, by misad

An venture; and homicide se defendendo, in

self-defence, upon a sudden aﬂ'ray. 4 Bl.
See
In old English Corn. 182. 4 Steph. Corn. 101.
.
law. A sluice; a structure for carrying off Homicide.
EXCUSARE. Lat. [from ea‘, from,
water, especially such as is dammed or
pent up, as in a mill pond or fish pond. and causa, cause.] In the civil law. To
Cowell. Reg. Orig. 96. In old English, excuse; to relieve or release from a duty
or obligation, for suﬂicient cause shown.
a scluse. Spelman.
In old European law. A place in a A tutela ezcusantur; are excused from
stream, made narrow for the purpose of guardianship. Dig. 27. 2. 41.
ﬁshing; a wear. Spelman. Fleta, lib. 4,
Extusat nut cxtenuat delittum in capitali
c. 27 , § 4.
bus, quod non operaiur idem in cinljbus.
EXCLUSAGIUM, Slusagium. L. Lat. That excuses or extenuates an offence in
In old records. A sluice or sluisage. Cow capital cases, which does not operate the
same in cases of civil injuries. Bacon’:
ell. 1 Mon. Angl. 398, 868, cited ibid.
EXCOMMENGE. L. Fr. [Lat. excom Mar. 36, reg. 7. “In capital causes, in fa
municatua] Excommunicated. Litt. sect. vorem cites, the law will not punish in so
201. C0. Litt. 133 b. The old form was high a degree, except the malice of the
will and intention appear; but in civil tres
escumenge. Conf. Carter. 25 Edw. I.
EXCOMMENGEMENT. L. Fr. [L. passes and injuries that are of an inferior
Lat. e;Itcommunieatio.] Excommunieation. nature, the law doth rather consider the
Britt. c. 49. Bro. Abr. Excommenge damage of the party wronged, than the
1nent. Stat. 23 Hen. VIII. 0. 3. Gilb. C. malice of him that was the wrong-doer;
and, therefore, the law makes a ditference
Pleas, 202.
EXCOMMUNICATION. [L. Lat. ex between killing a man upon malice fore
drews, Rev. Laws,§ 133.
EXCLUSA. L. Lat.

communicatio ; from eat, from, and commu

nicatio,communion.] In English law. An
ecclesiastical interdict or censure, by which
a man is cut off from communion with his
church. It is described to be two-fold, the

thought, and upon present heat. But if I
give a man slanderous words, whereby I

damnify him in his name and credit, it is
not material Whether I use them upon sud
den choler and provocation, or of set malice,
less and the greater. The less excommu but, in an action upon the case, I shall
nication is that by which a party is exclud render damages alike.” Id.- ibid.
EXCUSAPIO. Lat. []t:'rom accusare,
ed from the participation of the sacra
ments; the greater proceeds further, and q. v.] In the civil law. ‘xcuse; an ex
excludes him not only from these, but also cuse, an exemption or release from duty or
from the company of all Christians. U0. obligation, for sufficient cause shown. See
Litt. 133 b. 3 Bl. Com. 101. Formerly, Dig. 27. 1, De ezcusationibus. Herennius
too, an excommunicated man was disabled Modestinus, the Greek writer from whose
to do any act, that was required to be done work this title is chieﬂy compiled, calls it
by a probus et legalis homo. He could not irapafrwm 00d. 5. 62. Id. 10. 47. Id.
serve upon juries; could not be a witness 10. 64.
in any court, and, what was worst of all,
A ground, cause or reason for exemption
could not bring an action, either real or from duty. Dig. 27. 1.
personal, to recover lands or money due to
EXCUSATOR. L. Lat. In old English
him. But now, by statute 53 Geo. III. e. law. An excuser; one who oﬂ'ered the ex
127, s. 3, no person who shall be pro cuse of another in court. Flela, lib. 6, c.
nounced excommunicate, shall incur there 13, § 1. Such person was not properly an
by any civil penalty or incapacity whatever, essoiner. Id. ibid.
EXCUSE. [Lat. ezcusatio, (q. v.); Gr.
save such imprisonment, not exceeding six
months, as the court so excommunicating tapulmcls-] A cause or ground of exemp
such person shall pronounce. 3 Staph. tion or relief from some duty, obligation or
liability.
Corn. 721. 3 Bl. Com. 102.
EXCUSABLE HOMICIDE. In crimi
A matter alleged and presented to I
nal law. That kind of homicide which the court, as a ground or cause for some ex:
law excuses from the guilt of felony, though emption or relief from duty, prayed for by

in strictness it judges it deserving of some

a party.
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EXE

This word combines both the ideas pre mise upon which it is founded, and which,
sented by its Greek and Latin equivalents,—— to be valid, must have been at the prece
releasefor cause, (ea: causa,) and such release dent request of the promiser."' As if I
prayed for. The Greek is literally a re bail a man’s servant, at the master’s re
questing to be let off, (n-spa, off, and atrioyat, quest, and the latter afterwards promises to
to request.)
indemnify me; this is an executed consid
EXCUSSIO. Lat. from excutere, to eration.‘ 2 Stcph. Com. 113.
shake out, to seareh.]
n the civil law. A
EXECUTED CONTRACT. A con
diligent prosecution of a remedy against a tract which transfers the possession of a
debtor; the exhausting of a remedy against thing, together with the right; a contract
a principal debtor, before resorting to his which conveys a chose in possession, as
sureties. Translated discussion, (q. v.)
distinguished from a chose in action. 2
_ In old English law. Rescue or rescous. Bl. Com. 443. 2 Steph. Com. 112.—A
Spelman.
contract where nothing remains to be done
EXCUTERE. Lat. In the civil law. by either party, and where the transaction
To search thoroughly; to prosecute a reme is completed at the moment that the agree
dy against one to the uttermost, especially ment is made; as where an article is sold
against a principal debtor; to search ad and delivered, and pa ment therefor is
tory on Contracts,
peram et sacculum, to the last farthing. made on the spot.

Calv. Lea.
EXECUCYON.
Britt. fol. 1 b.

L. Lat.

'
§ 18.
EXECUTED ESTATE. An estate in
Execution.
possession, by which a present interest

EXECUTE. [Lat. ezequi, ezsequi, from
em, from, and sequi, to follow.] To com
plete, ﬁnish, or erfect; to follow out or
carry out; to ma e effectual or operative."t
A deed is not complete, and has no opera

passes to, and resides in the tenant, not
depending on any subsequent circumstance
or contingency. 2 Bl. Com. 162.

EXECUTED REMAINDER.

A re

mainder by which a present interest passes
tion or eﬂ'ect, until executed, that is, signed, to the party, though to be enjoyed in fu
sealed and delivered by the party making turo. 2 Bl. Com. 168. See Vested re
it. See Execution.
mainder.
EXECUTED TRUST. A trust is so
To perform or fulﬁl; to comply with, as
called in respect to its creation, when the
a contract.
To carry into effect; to make effectual; transaction by which it is created is com
as by complying with, or acting under a plete, and in respect to its execution, when
legal order or authority; to obey the writ no further act is necessary to be done by
the trustee to give effect to it.‘ 2 Crabb’s
or mandate of a court. See Execution.
To carry into effect a sentence of death; Real Prop. 577, 578,
1806, 1807. See
to inﬂict the punishment of death. See Id. 1 White’s Lead. Eg. Cases, 1—31, and
A statute is said to execute a use, where Am. ed. note.
it transmutes the equitable interest of cesluy
EXECUTED USE. A use to which
que use into a legal estate of the same the legal possession or estate is transferred
nature, and makes him tenant of the land or annexed by statute; a use transferred
accordingly, in lieu of the feotfee to uses or into ossession."‘ 2 C'rabb’s Real Prop.
trustee, whose estate, on the other hand, is 478, 1654. 1 Steph. Com. 339.
EXECUTED WRIT. In practice. A
at the same moment annihilated. 1 Steph.
writ carried into effect by the officer to
Com. 339.
‘
EXECUTED. Completed; made; done; whom it is directed. The term executed,
carried into full effect; performed; com applied to a writ, has been held to mean
plied with; obeyed; taking effect imme used. Lord Hardwicke, Ambl. 61.
EXECUTIO. Lat.
from ezequi, or
diately; now in existence or in possession;

conveying an immediate right or posses ezsequi, to follow up.]

he doing or fol

sion. The opposite of executor;/. “Things lowing u of a thing; the doing a thing
executed and done” are distinguished by complete y or thoroughly; management or
Finch, from things “executory and to do.” admmistration. See Ezecutio bonorum.
EXECUTIO. L. Lat. In old practice.
Law, b. 1, c. 3, num. 39. See infra, and
Execution; the ﬁnal process in an action.
see Executory.
EXECUTED CONSIDERATION. A See Execution.
Executio est Iinis ct lructus lcgia Exe
consideration performed prior to the pro
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cution is the end and fruit of the law. 00.
Litt. 289. An execution is the end of the
law. It gives the successful party the fruits
of his judgment Marshall, C. J. 9 Peters’
R. 28. It is the end in both of the Eng
lish senses of the word; being not only the
ﬁnal proceeding in an action, but the object
also for which the action is prosecuted,

EXE

and publication by the arty making a
will, in the presence 0 witnesses; by
which it is rendered complete and opera
tive.’* 4 Kent’s Com. 450. Id. 513
516, and notes.

2 Bl. Com. 376.

EXECUTOR. L. Lat. [from eaequi,
or ea-sequi, to follow up, execute or per

form.] In old English law. A person
putting the party into actual possession of appointed or authorized to execute or per

the lands, goods, or money to which he is
entitled.‘
Executio juris non habet injuriam. The
execution of the law does not work a wrong.
2 In-st. 482. The law will not, in its ex

ecutive capacity, work a wrong. Broom’:
Mar. 57, [95]. The imprisonment of a
arty in the execution, and by virtue of
Iiswful process, is not such an act as can be
pleaded in avoidance of a contract entered
into while under its coercion."‘ Id.

form a duty or trust; especially to manage
and dispose of the property or estate of a
deceased person; an executor.‘
Executor it lege conatitutus; an executor
appointed by law; the ordinary of the
diocese. 1 Williamson Exec. 185.
Executor ab cpiscopo constitulua, or cza
cutor dativus ; an executor appointed by
the bisho ; an administrator to an in
testate.
d. ibid.
Ea.-ecutor it testatore constitutus ; an ex

EXECUTIO BONORUM. L. Lat. In ecutor appointed by a testator.
old English law.

Management or admin

Id. ibid.

Otherwise termed executor testamentarius ;

istration of goods.
Ad ecclesiam et ad atestamentary executor. Id. ibid. This
amicos pertinebit executio bonorum ; the is the modern sense of the word, commonly

execution of the goods shall belong to the expressed in the old books by the single
church and to the friends of the deceased. word, executor. Glanv. lib. 7, c. 6. Brest.
fol. 20, 61. El.‘ residuum relinquatur ex
Bract. fol. 60 b.
EXECUTION. [Lat ezecutio; L. Fr. ecutoribus ad faciendum testamentum de
e:t:ecucyon.] The completion of an act or functi ; and the residue shall be left to the
proceeding, by which it is rendered opera executors, to do the will of the deceased.
tive or etfcctual; a following out or car Mag. Chart. Joh. c. 26. Id. 9 Hen. III.
rying into effect; an enforcement. See c. 18.
Executor tcstamenti ; executor of a will.
infra.
EXECUTION. In practice. The act Fleta, lib. 2, c. 70, 5.
or mode of putting the sentence of the law
EXECUTOR. [ .Lat. executor; L. Fr.
in force, or of carrying into effect the judg e:recut0ur.L A person appointed by a tes
ment or decree of a court.’* 3 Bl. Com. tator, in is last will and testament, to
412. A judicial writ, (otherwise termed carry it into eifect or execution after his
ﬁnal process,) founded on a judgment ob decease, and to dispose of his property
tained in a civil court, and issued in behalf according to the tenor of the will.‘r
of the party recovering such judgment, for Wood‘s Inst. 310. Cowell. Blount. Whi
the purpose of obtaining the satisfaction or :haw.—A person appointed by a tcstator,
full beneﬁt of it.* Called by Lord Coke and whose appointment is conﬁrmed by
“the life of the law," and “the fruit and the proper court, to execute his Will, and
life of every suit.” 5 Co. 89, 91. There to represent him in his ersonal rights and
are various kinds of this process, but the liabilities. Brande.
etowhom another
two most usual in practice are the ﬁeri man commits by will the execution of his
facias, and the capias ad satisfaciendum. last will and testament. 2 Bl. Com. 503.
See Fieri facias, Capias ad satiqfacicndum, See 1 Williams on Exec. 185, et seq.
Levari facias, Eartendi facias, Elegit, Ha
This word has been adopted, without
bereﬂwias possessioncm, De retorno habendo. change, from the Latin of the earliest

EXECUTION.

In criminal law.

The

writers on English law.

Glanv. lib. 7,

carrying into effect the sentence of the law, e. 6. Bract. foL 20, 61. Hag. Chart. Job.
by the inﬂiction of capital punishment. 4 c. 26. Jllend. in Scacc. H. 6 Edw. I.
Bl. Com. 403. 4 Steph. Corn. 470.
Stat. Weetm. 2, c. 19. See supra. Lord
EXECUTION. In conveyancing. The Hardwicke, in Androvin v. Poilblanc, calls
formality of signing, sealing and delivery it a “barbarous term,” unknown to the
by the party making a deed, or of signing civil law, the prope'r term in that law, as
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to goods, being hares testamentarius.

Atk. 299, 301.
EXECUTOR DE SON TQRT.

3 or contingency, which must happe11 before
any interest passes." 2 Bl. Com. 162.
L. Fr.
EXECUTORY REMAINDER. The

An executor of his [own] wrong; an ex

same as a contingent remainder.

ecutor by his own wrongful act.*

tingent remainder.

A

See Gon

stranger who takes upon himself to act as
EXECUTORY TRUST. A trust is so
executor, without any just authority, (as called when the transaction by which it is
by inter-meddling with the goods of the
deceased,) is so called, and is liable to all
the trouble of an executorship, without any
of the roﬁts or advantages. 2 Bl. Com.
507.
ut merely doing acts of necessity

created is only in ﬁeri, or rests in covenant;
or where some further act is necessary to

be done by the author of the trust, or the
trustee, to give effect to it.‘

2 Crabb’s

Real Prop. 577, 578, §§ 1806, 1807.

or humanity, as locking up the goods, or 1 Wb.ite’s Lead. Eq. Cases, 18.
burying the corpse of the deceased, will

not amount to such an intcrmeddling, as

EXECUTOUR.

L. Fr.

Au executor.

Britt. c. 28, 64.

will charge a man as executor of his own
EXECUTRESS. A female executor.
wrong. Id. ibid. See 1 William on Hardr. 165, 473. See Executrix.
Exec. 210, et seq.
EXECUTRIX. L. Let. and Eng. A
EXECUTOR. Lat. In the civil law. female executor. Yearb. P. 10 Edw. III.
A ministerial officer who executed or car 2. See Executor. Sometimes translated,

ried into effect the judgment or sentence in the old books, ezecutress,

v.)

EXECUTRY. In Scotc law. The
in a cause. Calv. Lez. Jur. citing Prateius
and Briesonius. Otherwise called executor moveable estate of a person dying, which
litis. Inst. 4. 6. 24, 25.
goes to his nearest of kin. So called, as
EXECUTORY. To be executed or falling under the distribution of an execu
performed; relating to the future; de tor. Bell’s Diet.
EXEMPLIFICATION. [L. Lat. exem
pending upon a future event, or act. See
tnfra.
pliﬁcatio ,' from ezemplum, a copy, and
EXECUTORY CONSIDERATION. A facere, to make] A certiﬁed transcript,
consideration which is to be performed under seal, of a record."k An exempliﬁes
after the making of the promise on which tion of letters patent is a certiﬁed transcript
it is founded)‘ 2 Steph. Com. 113.
of the enrolment, under the great seal.
EXECUTORY CONTRACT. A con Cowcll. Burton’: Real Prop. 160. 1
tract which is to be executed at some future Archb. Pr. 159, 162. The term is confined
time, and which conveys only a chose in to matters of record. 3 Inst. 173. 5 C0.
action. 2 Bl. Corn. 443. 2 Kent’a Corn. 52, Page's Case. ' (Jewell. See Authen
tication.
511, 512, note. See Executed contract.
EXEMPLUM. Lat. In the civil law.
EXECUTORY DEVISE. In a general
seuse,—a devise of a future interest in A copy; a copy of awriting. Dig. 42. 1,
lands, not to take effect at the testator’s 33. Cole. Lev.

death, but limited to arise and vest upon

EXEMPLUM.

Lat.

An example; an

some future contingency. 1 Fearne on instance. Excmpla illustrant non mtn'n
Remainders, 382. A disposition of lands gunt legcm. Examples illustrate the law;

by will, by which no estate vests at do not restrict it.

Go. Litt. 24 a.

EXEMPT. [from Lat. ezimere, to take
some future contingency.* 2 Bl. Com. out.] To free or relieve from some ser
vice, duty or requisition, to which others
'172.
In a stricter sense, a limitation by will of are subject; as from militia duty. Act of
a future contingent interest in lands, con Congress, May 8,1792, sess. 1, ch. 33, sec. 2.
EXEQUATUR. Lat. (Let him exe
trary to the rules of the common law.*
4 Kent’: Com. 263. 1 Staph. Com. 564.— cute or perform his oﬁlce.) The oﬁicial
A limitation by will, of a future estate or recognition of a person in the character of
interest in land, which cannot, consistently consul or commercial agent, authorizing
with the rules of law, take effect as a re him to exercise his power. Wharton’;
mainder. 2 Powell on Dev. (by Jarmau,) Lez.
EXEQUI. Lat. In old English law.
237. Lewis on Perpctuity, 71, 72.
EXECUTORY ESTATE. Au estate To execute. Flela, lib. 1, c. 26, § 3. Id.
depending upon some future circumstance lib. 2, c. 64, § 19.
the death of the devisor, but only on

EXF
EXERCERE.

Lat.
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In the civil law.

To employ; to use in the course of busi

EXH
EXFREDIARE.

L. Lat.

griv. and Sax. frede,frith, peace.

from ez,
In old

ness, as a vessel. Dig. 4. 9. 2.
nglish law. To break the peace ; to com
To kce , as a tavern, (caupona) or stable mit open violence. Cowell. LL. Hen. I.
(stabulum§. Id. 4. 9. 5.
c. 31, cited ibid.
EXHAEREDARE. Lat. from ezlueres,
EXER ITALIS. L. Lat. [from exer
0 disinherit;
citus, an army.] In feudal and old Euro q. v.] In the civil law.
pean law. A soldier; avassal or feuda to exclude from inheritin . Inst. 2. 13.
pr. Dig. 28. 2. 1, 2. In gcotch law, to
tory. Spelman. Calv. de Verb. Feud.
EXERCITOR NAVIS. Lat. In the exheredate, (q. v.)
EXHEREDATE. In Scotch law. To
civil law. The employer of a vessel; the
person who sent a vessel to sea at his own disinherit; to exclude from inheriting. 1
risk, and received all her earnings; (ad Kames’ Equity, 247.
EXHAEREDATIO. Lat. [from exha
quem quotidianus navis quazstus pertinet ,'
ad quem obventiones et 1-editus omnes perve redare, q. v.] In the civil law. Disinheri
niunt). Inst. 4. 5. 3. Id. 4. 7. 2. Dig. tance; a disinheriting. Inst. 2. 23. tit.
14. 1. 1. 15. Id. 4. 9. 6. 7. 3 Kent’s Bract. fol. 383. An exclusion from the
Com. 161, note. Molloy De Jur. Mar. lawful inheritance. Heinecc. Elem. Jur.
243. Story an Agency,
36, 317. The Civ. lib. 2, tit. 13, § 528.
In the common law. Disherison; an
exercitor appointed the master, and was
bound for is acts ea: contractu, and ex: injury done to one who has the inheritance,
delicto. Loccm. de Jur. Mar. lib. 3, c. 8, particularly to a remainder-man or rever
sect. 3. Voet. Com. ad Pand. 14. 1. 7. sioner. See Ad erhceredationem. '
EXHIERES. Lat. Efrem er, priv. and
3 Kent’: Com. ub. sup. Story on Agency,
163. This word corresponds with the hares, an hcir.] In t e civil law. One
elg. and Germ. rats: and srlgiﬁh-fmmbz, who is excluded from beingan heir; aper
and the English ship’s-husband. Loccen. de son disinherited. Inst. 2. 13,pr. A child
was disinherited by the following form of
Jur. Mar. lib. 3, c. 8, sect. 2.
EXERCITORIA ACTIO. Lat. In the words: Titius ﬁlius meus exhazres esto;
civil law. An action which lay against the let Titius, my son, he disinherited. Id.
employer of a vessel, (exercitor navis,) for ibid. Adopted by Bracton. B-ract. fol.
the contracts made by the master. Inst. 383.
EXHIBERE. Lat. [from ear, out, and
4. 7. 2. Dig. 14. 1. God. 4. 25. 3Kent’s
habere, to have.] In the civil law. To
Com. 161.

EXERCITUALE.

L. Lat. [from ex

have out; to show openly; to exhibit; to

ercitus, an army.] In old English law. A
heriot. LL. Edw. Conf. 1. Cowell. So
called, as being anciently paid only in arms
or military accoutrements. Id. SeeHeriot.
EXERCITUS. Lat. In old European
law. An army; an armed force. A col

present or produce a thing, so that it may
be _seen and handled. Calv. Ler. citing
Gwddwus. E1hibere est prwsentiam corpo
ris prwbere; to exhibit is to furnish the
presence of the body; to present a thing
or person corporeally. Dig. 50. 16. 22.
lection ofthirty-ﬁve men and upwards. LL. Ezhibet qui prwstat ejus de quo agitur pra
Ina, apud Spelman.
sentiam ; he exhibits who furnishes the pres
A gathering of forty-two armed men. ence of that which [or him who] is the
subject of the action. Id. 50. 16. 246.
L. Boior. tit. 3, c. 8.

A meeting of four men. LL. Longobard.

This was a common word in interdicts,

and is otherwise variously deﬁned in the‘
lib. 1, tit. 17, c. 1. Spelman.
As to the meaning of this term in the Digests, according to the subject. Thus,
Roman law, see G1-otius de Jur. Bell. lib. where a person was the subject of the ac
tion,—-Ezhibere est in publicum producere,
2, c. 16, sect. 3.
EXFESTUCARE. L. Lat. from ex, et videndi tangendique hominis facultntem
from or off, and festuca, a wand. In feu prwbere ; proprie antem exhibere est extra
dal and old European law.
0 devest secretum habere ; to exhibit is to produce
one’s self of the possession of an estate, in public, and to give an opportunity of
honor, dignity or any other thing; anciently seeing and touching the person ; but pro
expressed by the ceremony of delivering perly to exhibit is to have out of secrecy.
aﬁwajiid or staj. Spelman, Calv. de Verb. Dig. 43. 29. 2. 8. Where a will was the
eu .
subject,——E:chibere est mater-its ipsiu: ap
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prehendendw copiam facere ; to exhibit is to
ive the opportunity or means of taking
hold of the subject-matter itself. Dig. 43.
5. 3. 8. And generally, under the title of
Actio ad ezhibmdum,-Ezhibere est facere in
publico potestatem, utei qui agat ezperiundi
sit copia ,' to exhibit is to give a power in
public, in order that he who sues may have
the means of trying the subject. Dig.
10. 4. 2.

To EXHIBIT.

[Lat. erchibe-re.]

In

practice. To present or show in legal
form ; to present to a court; to produce or
show in or before a court or judicial oﬁ
cer.* See Exhibere, Exhibit.
EXHIBIT. [Lat. ezhibitum, (from ear

hibere, q. v.) shown to.] In practice. Any
writing which, on the examination of a
witness before an examiner, or commis

EXI

writ of exigent ; bein the two emphatic
words of that writ.
g. Jud. 2.
EXILE. [Lat. ea:ilium.] Banishment;
a driving out or sending away of persons;
a species of waste committed by manumit
ting or ejecting tenants; or so excessive in
itself as to have the effect of driving them
away."‘ See Ea.-ilium.
EXILER. L. Fr. To drive off, as vil

leins from a manor. Dyer, 37, (Fr. ed.)
EXILIUM. L. Lat. [L. Fr. e:cil,e:rg/l.]
In old English law. Exile or banishment;
a driving out, or sending away of persons.
A species of waste, anciently classed with

vastum, (waste proper,) destructio, (de
struction,) and vendttio, (sale,) but distin
guished from these by having reference to
persons'(homines) only. It was a species
of injury done to an estate, by setting free
the bondmen (servi) or bond-tenants, or by
wrongfully q'eeting them. Fletu, lib. 1, c.
12, § 20. Stat. Marlbridge, c. 24. Bracton

sioner, is exhibited or shown to the witness
to be proved, and on the back of which,
the examiner or commissioner certiﬁes that
such writing was shown to the witness, at describes it as an aggravated kind of waste
the time of his examination, and by him done to the injury and disﬁgurement of
sworn to. Jacob. Gray/’s Chane. P1‘. 98. the chief messuage and the court or grounds
\Vhere there are several, they are generally about it, (ad magnum degformitatem cm-iaz
distinguished by the letters of the alpha at capitalis messuagii,) as by pulling down
and selling the buildings, so as to compel
bet, as “Exhibit A.,” “ Exhibit B.,” &c.
EXHIBITIO BILL/E. L. Lat. (The the occupants to leave, (ut si inhabitatores

exhibition of the bill.) In old practice. A

mansionem habuerint derelictum,) or by cut

phrase formerly used in pleading, and gen ting down and rooting up trees and or
erally equivalent to “the commencement of chards. Bract. fol. 316 b. 1 Reeves’ Hist.
the suit ;” the suit, (where the proceedings Eng. Law, 386.
EXIRE. Lat. [from eat, from, and ire,
were by bill,) being anciently commenced
by the exhibition of such a bill to the to go.] In old English law. To go out.
To issue, as a writ. Fleta, lib. 2, c. 50,
court.

EXIGENT, or EXIGI FACIAS. L. § 8.EXISTENS. L. Lat. Being. 2 Stra.
Lat. In English practice. A judicial writ
made use of in the process of outlawry, 747, 748.
EXISTIMATIO. Lat. In the civil law.
commanding the sheriff to demand the de
fendant, (or cause him to be demanded, ezigi The civil reputation which belonged to the
faciat,) from county court to county court, Roman citizen, as such. 1 Mackeld. (liv.

until he be outlawed; or, if he appear,
then to take and have him before the court
on a day certain in term, to answer to the
plaintilf’s action. 1 Tz'dd’s Pr. 132. 3
Bl. Com. 283, 284. Archb. IV. Prac. 485.
Now regulated by statute 2 Vllill. IV. c.
39.

EXIGENTER.

[L. Lat ea:igendarius.]

Law, 133, § 123. Called a state or condi
tion of unimpeached dignity or character,
(dignitatis inlwsw status) ,' the highest
standing of a Roman citizen. Dig. 50.
13. 5. 1. See Status.
EXIT WOUND. In medical jurispru
dence. A wound made by a weapon in
coming out of the body, aﬁaer having
passed through it, or any part of it. 2
Beclds Med. Jurispr. 119.
EXITUS. Lat. {from exire, to go out,
or proceed from.]
n old English law and

An oﬁicer of the English Court of Common
Pleas, whose duty it was to make out the
earigents and proclamations, in the process
of outlawry. Uowell. 1 Archb. Fr. 11.
Abolished by statute 7 Will. IV. and 1 practice. Issue or offspring; a child or
children. Habuit exitum Thomam, &c.;
Vict. c. 30. Holthouse.
EXIGI FACIAS. L. Lat. (You cause had issue Thomas. 2 Mon. Angl. 607.
Issues, (in the plural) ; the rents or proﬁts
to be demanded.) Another name of the

(ass)

EXO

of land.

Cowell.

EXP

Deﬁned by the statute principal, or otherwise; signifying that the

of Westminster, 2, (c. 39,) to include rents,

ail are exonerated. 1 Tidd‘s Pr. 280,
See an entry in Latin. 1 Leon. 58.

grain in barns, and all moveable things ex 288.

cept horse furniture, clothing, and house
EXONIER.
hold utensils. See Fleta, lib. 2, c. 68, §1. Essonier.

See Iuass. .
An issue, in pleading.

L. Fr.

To excuse.
-

See

EXPATRIATION. [from Lat. ex, from,
So called, ac and patria, country.] The removing from,

cording to Lord Coke, because “issuing or forsaking one’s native country; the re
out of the allegations and pleas of the nunciation or abjuration of one’s native al
glaintiff and defendant.” C0. Litt. 126 a. legiance."E 2 Kent’&' Com. 43, 49.
ut properly, because it is the end of the
Name patriam in qua natns at uum,
pleading. Exitus idem est quod ﬁnis, rive net ligeantin: dtbitum ejurare possit. No
determinatio placiti ; issue is the same as man can shake off the country in which he

the end, or determination of the plea. was born, nor abjure the obligation of his
Year Book, 21 Edw. IV. 35. Steph. allegiance. C0. I/itt. 129. The principle
Plead. Appendix, Note (10). De mate of this maxim is not settled in American
ria in ezitu ; of the matter in issue. 12 law. 2 Kent’s Com. 49. 1 Duer on Inc.

Mod. 372.

545. Cowen, J. 5 HilI’s (N. Y.) R. 16, 22.

EXPECT. [from Lat. eapectare, from
A duty outwards; a custom on goods
exported. Eritus de cocketto; ezitus si es, from, and spectare, to look.] To look
gilli quod vocatur cocquctt; issues of the for; to wait for; to look forward to, as to
cocket. Hale de Jar. Mar. pars 2, (de something probable, intended, or contem
plated. The words “expects to prove,"
port. mar.) c. 11. See Casket.
The issue or result of an set. In male in an atﬁdavit, have been held insuﬁieient.
ﬁciis spectatar voluntas at am exitus; in The party ought to say, “ he ﬁrmly believes
injuries, the will or motive is regarded, and he can.” 2 Littell’-s R. 230.
To be in readiness to operate. The
‘not the result. Britt. fol. 136 b.
An end. Exitus termini ; the end of a word has sometimes been applied, in this
term. Bract. fol. 20. An issue, as the sense, to instruments. To make a clause
end of pleadin . See supra. See Issue. “wait and expect.” Bac0n’s Arg. Case
EXLEGALI AS. L. Lat. [from ester, of Revocation of Uses; Works, iv. 248,
. v.]

In old English law.

L. Edw. Oonf. c. 38.

Outlswry.

Spelman.

253.

EXPECTANCY, Estate in.

An estate

' EXLEGARE. L. Lat. In old English the possession of which aperson is entitled
law. To outlaw; to deprive one of the to have in futuro."‘ 1 Steph. Com. 289.
beneﬁt and protection of the law; (ezaere See Estate in expectancy.
aliquem beneﬁcio legis). Spelrmzn.
EXPECTANT ESTATE. An estate in
EXLEX. L. Lat. In old English law. expectancy. See Expectancy.
An outlaw; gm‘ est extra Zegem ,' one who
EXPEDIT. Lat. It is expedient or
is out of the law’s protection. Bract. fol. proﬁtable ; it is for the good, beneﬁt or ad
125. Qui beneﬁcio legis privatur. Spel vantage.
man, voc. Ezlegare.
Expcdit rcipuhlicm ut sit tinis litium. It
EXONERARE. Lat. [from eat, from, is for the advantage of the state that there
and anus, a burden.] In old English law. be an end of suits; it is for the public good
To discharge; to relieve or release from a. that actions be brou ht to a close. (70. Litt.
burden or liability. '
303 b. It is for tie general good that
EXONERATIO. Lat. [from aronerare, some period be put to litigation. 6 Co. 7.

q. v.]

Discharge; the discharge or un 9 Id. 7 9.
of a cargo. Loccen. de Jur. Mar.
Expedit reipublicm no sns re quis malt

lllﬂtllh It is for the interest of the state
EXONERATION. In Scotch law. A thata man should not enjoy his own pro discharge, or a deed by which a person is crty improperly, [to the injury of others .
disburdcned. BelZ’sDict.
Inst. 1. 8. 2.

lib. 2, c. 5, num. 9.

EXONERETUR. L. Lat. [from exone
EXPEDITARE, Espsaltare. L. Lat.
rare, to discharge] (Let him be dis [from em, out, and per, foot] In old forest
charged.) In practice. An entry made law. To cut out the ball, or cut otf the
upon a bail-piece, where the bail are dis claws of a dog’s foot; to expeditate, (q.
charged, either by the surrender of their v.) Spelman. Cowell.

(589)

EXP

EXP

To cut the foot or root of a tree, so as to
occasion it to fall. Fleta, lib. 2, c. 41, sec.
82. De quercubus ezpeditatis. Id. ibid.
EXPEDITATE. [from ezpeditare, q. v.]
In the forest law. To cut out the ball of

ting experts to give an opinion, whether
a signature is genuine or imitated, is not
well established upon authority, and that

dogs’ forefeet, to prevent them from run

C. J. 1 Dem'o’s R. 348, 346.

ning after deer or game.

161.

Cart. de Forest.

rule sometimes allowed to prevail, admit

such testimony is incompetent.
5 B. it A. 330.

Bronson,

1 Penn. R.

Best 0n.Evid. 268,

c. 6. Crompt. Jur. 152 Manwood, c. 16. § 220. But see 10 Clarke&F. 193. Id.
3 Bl. Com. 7 2. Spelman, voc. Expedi 154. 9 Connecticut R. 56. 17 Pick. R.
tare.

EXPEDITATION. In forest law. The
act or mode of expeditating dogs; other
wise called lawing, (q. v.) 3 Bl. Com. 72.
It was done in two ways; by cutting off
three claws of the right fore-foot, (ortelli ,')
and by cutting out the ball (pelota) of
the same foot. Spelman, voc. Expediters.
See Cart. de For. 9 Hen. III. e. 6. Spel
man, voc. Ezpeditare.
EXPEDITIO. Lat. An expedition;
an irregular kind of army. Spelman.

EXPEDITIO BREVIS. L. Lat. In
old practice. The service of a writ. Towns.
Fl. 43.
EXPENDITORS. In old English law.

497.
EXPILARE. Lat.

In the civil law.

To spoil; to rob or plunder. Applied to
inheritances. Dig. 47. 19. God. 9. 32.
EXPILATOR. Lat. [from empilare,

q. v.]

In the civil law.

A robber; a

spoiler or plunderer. Expilatares sunt
atrocioresfures. Dig. 47. 18. 1. 1.
EXPIRE.

To come to an end; to

cease; to terminate; as a lease, a contract,
dze.

EXPIRY OF THE LEGAL. In Scotch
law and practice. Expiration of the period
within which an adjudication may be re

deemed, by paying the debt in the decree

Bell‘s Diet.
Persons who disbursed or expended moneys
EXPLACITARE. L. Lat. In old Eng
collected by tax, particularly for the re lish law. To gain a suit, (litem obtinerc,)

pairs of sewers.‘*

Cowell.

EXPENSZE. Lat. [from expendere, to
expend] In the civil law. Expenses or
charges. God. 7. 51. 5. Expmsaz lltia ;
costs of suit. Calv. Lew. Erpensw circa
funuc; funeral expenses. Fleta, lib. 2, c.

57, § 10.

of adjudication.

to overcome in pleading, (placitando evin
cere).

Spelman.

Will. Malmsb. de Reg.

Gesl. lib. 2, c. 13.

EXPLECTAMENTA. L.Lat. Aterm
used in old European law, corresponding,
as Spelman conjectures, with the uplee:
(q. v.) of the Eu lish law.

EXPLEES.
Lat. ezpletia, q. v.] The
Violas victori in exptnsin condemnabitur.
The vanquished party shall be condemned proﬁts of an estate. See Esplees.
to the victor in the costs, [i. e. adjudged

to pay the costs].

God. 3. 1. 13.

EXPLETIA, Ezplecia, Ezplicia. L. Lat.
[from ezplerc, to ﬁll or make up; to com

In old English
Experientia per varies actus legem (unit. plete or make perfect.
Experience, by various or repeated acts, law. Esplees; the pro tsofland. Brad.
makes law. Branclfe Prim. Co. Litt. fol. 40, 44 b. Ezcoluit ten-am, at blade ear
60.
pendit, et redditus et expletia cepit ; he culti
EXPERIRI. Lat. In the civil law. vated and sowed the land, and took the rents
To sue; to try one’s right by law. Inst. 2. and es lees. Id. fol. 50 b, 206 b, 372 b,
6. 9. Id. 4. 6. 40. Id. 4. 11, pr Used 373. See Fleta, lib. 2, c. 53,§ 3. Id. lib.
in the same sense with the words judicio, 6, c. 16,§ 2. So called, because the estate
is made complete and perfect by reaping the
owtione, &c. Ualv. Lez.
EXPERT. [L. Lat. ezyaertus, peritua] explees, that is, the fruit and commodity
A skilful or experienced person; a person thereof. 6 Go. 58 b. See Esplees.
EXPLICATIO. Lat. In the civil law.
having skill, experience or peculiar know
ledge on certain subjects, or in certain pro A pleading corresponding with the surre
fessions; a scientiﬁc witness. Persons of joinder of the common law; (allegatio
Ca lv. Lee.
this character, when called as witnesses in inﬁrmans supplicationem).
a cause, are allowed to state their opinions Spiegelius, cited ibid. See Supplicatio.
in evidence, contrary to the general rule
EXPOLIARE,Ea:spoliare. Lat. In the
that the opinion of a witness is not evidence. civil law. To rob, plunder or spoil. Ez
Broom’: Maz.422,[72l.] SeeCuilibc1in 3118 poliatores ,' robbers. O'alv.Lc:v. Spelman,
um pcrito est crcdcndum. Itscems that the voc. Efrmtwn.
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To deprive or take away. Calu. Lez.
ancing. A warranty in a deed expressed
To EXPORT. [from Lat. ezportare, by particular words, (such as wan-antizo,I
from eat, from, and portare, to carry.] To warrant); as distinguished from that which
carry out; to carry out of a country; to car was implied by law from other words, (such

ry or send goods and merchandise from one
country to another, in the course of trade.
To carry out or convey goods by sea.
Vaugh. 171, 172.
EXPORT. A thing or commodity ex
ported. More commonl used in the plural.
EXPORTATIUN.
he act of export
ing goods or merchandise. The day of
the sailing of a vessel from a foreign port

as dedi, I have given). 2 Bl. Com. 300,
301. See Dedi.
In the law of insurance. An
ement
expressed in a policy, whereby the assured
stigulates that certain facts relating to the
ris

are or shall be true; or certain acts

relating to the same subject have been or
shall be done. 1 Phillips on Ins. 346.
EXPRESSA. Lat. from earprimere, to
hings or words ex
to the United States, is the true period of express or declare.]
exportation of oods. 20 Howard’: R. 571. pressed, or expressly mentioned.
EXPOSITI . Lat. [from ezponere, to
EXPICSSH lloﬁﬂlli, ll0ll CXPPGSSB 11011 IIDCGIIL
explain or interpret.] Explanation; expo Things expressed are [may be] prejudicial;
things not expressed are not. Express
sition; interpretation.
Expositio qua: ex visceribus cause nas words are sometimes prejudicial, Which, if
titur, est aptissima ct fortissma in legs. omitted, had done no harm. Dig. 35. 1.
That kind of interpretation which is born 52. Id. 50. 17. 195. See Calv. Lez. A
[or drawn] from the bowels of a cause, is party may‘sometimes prejudice himself by
the aptest and most forcible in the law. using words unnecessarily. Another form
10 Co. 24. See E1: visceribus.
of this maxim is EXPTUSRII ll0|l prosuut qua
EXPRESS, EXPRESSED. [Lat. ea: non cxpressn proderuut. 4 Co. 73.
EXPRESSIO. Lat. [from erprimere,
pressum, expressa ; from ezprinwre, to de
clare openly.] Openly declared or signi to express] Expression; distinct mention
ﬁed; distinct y mentioned in words or set in words or writing.

down in writing, as distinguished from
what is implied by law.

See irgfra.

EXPRESS ABROGATION.

Expressio eorum qum tacit: insuut nihil
opcratur.

The expression or express men

Abroga tion of those things which are tacitly im

tion by express provision or enactment; the plied, avails nothing. 2 Inst. 365. A
repeal of a law or provision, by a subse man’s own words are void, when the law
quent one, referring directly to it. See speaketh as much. Finch’s Law, b. 1, ch. 3,
Abrogation.
num. 26. \Vords used to express what the
EXPRESS ASSUMPSIT. An express law will imply without them, are mere
undertaking to do some act, or to pay a sum words of abundance. 5 Co. 11. Thus, if
of money to another. See Asmmpsit.
land be let to two persons for the term of
EXPRESS CONSIDERATION.
A their lives, this creates a joint tenancy; and
consideration distinctly declared by the if the words “ and the survivor of them”
terms of the contract itself; as where a are added, they will be mere surplusage,
man contracts to sell his land for a named because, by law, the term would go to the
sum of money.
survivor."‘ C0. Litt. 191 a. 4 B. ¢£'Ald.
EXPRESS CONTRACT. A contract, 306. Broom’s Mar. 286, [518].
the terms of which are openly uttered or
Expressio unius est extluno alterius. The
declared at the time of making it. 2 Bl. expression of one thing is the exclusion of
Com. 443. 2 Staph. Com. 110. A contract anotl1cr. C0. Litt. 210 a. The ex ress
made in express words, or by writing; as mention of one thing [person or place§(im
distinguished from an implied contract. 2 plies the exclusion of another. See sig
natio unius est mlusio ultcrius. This is a
Kent’s Com. 450.
EXPRESS TRUST. A trust created or leading maxim in the construction of deeds,
declared in express terms, and usually in and the foundation of the rule that an im
writing, as distinguished from a trust im plied covenant is in all cases controlled
plied by law. Otherwise called an active within the limits of an express covenant
trust. 4 Kent’s Com. 305, 310. As to 4 Co. 80 b. Broom's Mar. 278, 279, and
the proof of an express trust, see 5 Ohio note; [505—518]. It is a maxim also in

the construction of statutes.

St. R. 194.

EXPRESS WARRANTY.

In convey

Story/’s R. 87, 89.

Story, J. 3

But it has been held

EXT
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not to apply in construing the Constitu
This term seemsto be considered synony
tion of the United States. Federalist, No. 83. mous with value, although the latter word
For other applications of this maxim, see

1 S'tory’s Eq. Jur. § 102. Story on Bailm.
550. Story on Partn. § 209. Shaw, C.
. 2 .Metcalf’s R. 234, 241.
EXPRESSUM, Earpressa. Lat. [from
e./cprimere, to express] Express; expressed.
A thing or word expressly or distinctly
mentioned. Bract. fol. 18.

Erpressum tacit ccssare tacitum.

That

which is expressed makes that which is im
plied to cease’; that is, supersedes it, or
controls its elfect . Thus, an implied cove

is always used in connection with it.

So,

in the oldest forms, both words occnr;—
eztcndere et appreciare,—e:ctendi et amne
ciari,—extentz'o (or eztenta) et appwciatio.
Bract. fol. 72. Id. fol. 75 b. Rey. Jud.
2, 32 b.

It would appear that its proper

ori inal meaning was to lay out land, or to
ma ‘e an inventory of it under certain heads,
as preparatory to appraisement. This may
be gathered from the use of the term in
Bracton, as applied to the partition of es
tates. See Eztendere, Eztensores, Ezlenta.
EXTENDERE. L. Lat. In old Eng
lish practice. To appraise or value. See
Extend.
To lay out, survey, or make an inventory
of. Eztendere et appreciare ; to lay out and
ap raise. Bract. fol. 72. See Britt. c. 71.

nant in a deed is, in all cases, controlled by
an express covenant. 4 Co. 80. Broom’s
Mar. 278, [505—518]. So, in other cases
than those of instruments under seal, it is
a general rule that parol evidence is inad
missible to show terms upon which the
‘o set off, or assign. Ertenderunt tali
instrument is silent; or, in other words,
where there is an express contract between a::t. libratas terree pro decent ; they set off
parties, none can be implied. Id. 281, and to such a one twenty pound-lands instead
cases cited ibid. 517]. 2 Steph. Com. 112. of ten. Bract. fol. 75.
EXPROMIS ‘OR. Lat. [from expro
Extendere se ; to amount to. Ad quam
mittere, q. v.] In the civil law. One who summam. damna .se extcndunt occasione,
assumes the debt of another, discharging cfc. ,' to what sum the damages amount, on

the ﬁrst debtor, and making himself origi
nally liable in his place; one who was sub
stitutcd as a debtor by the process of dele
gation, (q. v.) Inst. 2. 1. 41. Dig. 12. 4.
4. Heinecc. El. Jur. Civ. lib. 3, tit. 30,
§ 1015. Calv. Lear. A person whom a
creditor takes as a substitute for his debtor,

whom he thereby discharges. Poth. Obb
part 3, ch. 2, art. 1.
EXPROMITTERE. Lat. In the civil
law. To undertake for another, with the

view of becoming liablein his place. _Calv.
Lear.
EXQUJESTOR. Lat. In the Romanlaw.
One who had ﬁlled the oflice of qutestor.
A title given to Tribonian. Inst. protem.
3. Used only in the ablative case,
eaqutestore).
EXROGARE. Lat. [from car, from,
and royare, to pass a law.] In the Roman
law. To take something from an old law,
by anew law. Tayl. Civ. Law, 155. The
same with deroyare, (q. v.)
EXTEND. [L. Lat. eztendere ; L. Fr.
estendm] In English practice. To value
the lands or tenements of a person bound
by a statute or recognizance which has be
come forfeited, to their full extended value.
3 Bl. Com. 420. F. N.B. 131. To exe
cute the writ of extent or eztendi facias,
(q. v.) 2 Tidd’8 Fr. 1043, 1044.

occasion, &c.

Rey. Jud. 58 b.

See At

tingere.

EXTENDI FACIAS.

cause to be extended.)
tice.

L. Lat. (You
In English prac

The name of a writ of execution,

(derived fr_om its two emphatic words);
more commonly called an extent. 2 Tidd’s
Pr. 1043. 4 Steph. Com. 43. See Extent.
EXTENSIO. L. Lat. [from emtendere,
q . v.] In old English law. An extent.
Fleta, lib. 5, c. 9, § 4.
EXTENSION. In mercantilelaw. En
largement of time for the payment of debts.
An agreement between a debtor and his
creditors, by which they allow him further
time for the payment of his liabilities.
EXTENSORES. L. Lat. [L. Fr. es
tendoura] In old English law. Extenders

or appraisers.

The name of certain oﬂi

ccrs appointed to appraise and divide or
apportion lands. It was their duty to
make a survey, schedule or inventory of the
lands, tdlay them out under certain heads,
and then to ascertain the value of each, as

preparatory to the division or partition.
Bract. fol. 72 b, 75. Britt. c. 71. Fleta,
lib. 5, c. 9, § 5. Barrinyt. Obs. Stat. 103,
note [to

EXTENT, (or EXTENDI FACIAS).
In English practice. A species of execu
tion upon debts of record due to the crown,
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diﬁ'ering in this respect from an ordinary

EXT
EXTERUS. Lat. A foreigner or alien;

writ of execution at suit of the subject, one born abroad. The opposite of civia.
.
that under it the body, lands and goods Bacon’s Works, iv.‘ 345.
may be all taken at once in order to com

pel the payment of the debt.

EXTINCT.

[from Lat. eztinguere, to

4 Staph. destroy or put out] Extinguished.

A

Com. 42. Its name is derived from the rent is said to be extmguished when it is
words of the old writ, commanding the destroyed and put out. Go. Litt. 147 b.
sheriff to cause the lands, goods and chat See Eztinguishment.
tels to be extended (eztendi facias, and ap
EXTINCTION. See Eztinguishment.
praised, &c.* Id. 43. 3 Bl. '0m. 420.
Extincto subjects, tollitur adjunctum.
See Eztendi faciae, Extend. Tlﬁsre are When the subject is extinguished, the in
two kinds of this writ; an extent in chief, cident ceases. Thus, when the business
and an extent in aid. 2 Tedd’: Pr. 1045. for which a partnership has been formed is
The act of extending lands, (L. Lat. ex com leted, or brought to an end, the part
tenta, extenaio ,') the act of the sheriff in ners ip itself ceases. Inst. 3. 26. 6. 3

executing the writ of extent.

Bro. Abr.

Extent. Stat. 16 dz 17 Car. II. c. 5. See
Eztenta, Eztentio.
EXTENT IN CHIEF. In English prac
tice. The principal kind of extent, issuing
at the suit of the crown, for the recovery
of the crown’s debt. 4 Steph.Com. 47. 2
To‘dd‘s Pr. 1045. See Extent.

EXTENT IN AID.

In English prac

Kt-nt‘s Com. 52, note.'

EXTINGUISHMENT.

A putting an

end to a thing, as an estate or right, usual

ly by consolidating or uniting it with an
other.*—-The annihilation of a collateral
thin or subject, in the subject itself out of
whic it is derived. Preston on Merger, 9.
Extinguishment is sometimes confounded
with merger, thou b there is a clear dis
tinction between t em. Jlerger is onl_va
mode of extinguishment, and applies to es
tates only under particular circumstances:
but eztinguishment is a term of general ap

tice. That kind of extent which issues at
the instance and for the beneﬁt of a
debtor to the crown, for the recovery of a
debt due to himself. 2 Tidd’s Pr. 1045.
plication to rights as well as estates. 2
4 Staph. Com. 47.
EXTENT. In Scotch practice. The Crabb’s Real Prop. 367,§1487. Called
value or valuation of lands. Bell’s Diet. extinction. 2 Steph. Com. 41. See United
The rents, proﬁts and issues of lands. States Digest, Extintruishment.
EXTINGUISHMENT or cosmos
Skene de Verb. Sigmf.
.
EXTENTA. L. Lat. In old records. is effected in various ways. By unity of
An extent; an estimate or valuation; or, seisin or possession; as where the person
more properly, a survey or register of lands. entitled to common becomes seised in fee
1 Mon. Angl. 548. Cowell. See Eztenttz by purchase, or otherwise, of the land
which is subject to the right. 2 Stepb.
manerii.
EXTENTA MANERII. L. Lat. (The Com. 41. 1 U-rabb’s Real Prop. 303, §336.
extent or survey of a manor.) The title of By severance from the land to which
a statute passed 4 Edw. I. st. 1; being a it belongs. Id. 305, §340. By release;
sort of direction for making a survey or as when a person entitled to common, re
terrier of a manor, and all its appendages. leases it to the owner of the soil over which
2 Reeves’ Hist. Eng. Law, 140. M1'. Bar it is claimed. 00. Litt. 280 11,270 a. Litt.
rington observes that it is most certainly sect. 479, 480. 2 Steph. Com. 41. 1
no act of parliament, in any sense of the Crabb’s Real Prop. 306, § 341. By ap
word, but is merely a set of instructions to provement or enclosure; and by dissolu
the king’s extender, with regard to what he

tion of the estate. Id. 306, 307, §§ 342,

shall inquire into, and upon what heads and 343.

See 2 Hilliard’s Real Prop. 75.

EXTINGUISHMENT OF COPY
particulars he is to make his repo'rt. Obs.
HOLD. In English law. A copyhold is
Stat. 103.
EXTENTIO, Extensio. L. Lat. [from said to be extinguished, when the freehold
extendere, q. v.] In old English law. An and copyhold interest unite in the same
extending, surveying or laying out of lands. person and in the same right, which may
Bract. fol. 72, 75 b. Flela, lib. 6, 0. 25, § 6. be either by the copyhold interest coming
EXTENUATE. [from Lat. eztenuare, to the freehold, or by the freehold in
from, er, and tenuis, slender or small.] To terest coming to the copyhold. 1 Crablfs
lessen; to palliate; to mitigate.
Real Prop. 670, § 864.
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things and
laces; its 0PP osite bein g in or
EXTINGUISHMENT OF DEBT. intrii.
Calii.Le:r.
Where a judgment is given for a debt, the
original debt 1s eztinguiehed. So, if a feme
Except; (as ap
sole who is a creditor marry her debtor, or
A term by whic
if a man make his debtor his executor, the ry, in the canon
debt is extinguished. 8 Co. 136. Plowd. Hallz_'j‘az“, Anal. b.

184.

1 Salk. 304. Whishaw. Wharton’s

Lem.

lied to persons.)

Id.

the Decretals of Grego
law, are usually cited.
1, ch. 1, note.

EXTRA FEODUM. L. Lat. [L. Fr.
hora de son fee.] Out of his fee; out of

EXTINGUISHMENT OF RENT. If the seigniory, or not holden of him that
a person have a yearly rent of lands, and claims rt. Co Litt. 1 b. Reg. Orig. 97 b.
afterwards purchase those lands, so that he

EXTRA JUDICIUM.

Lat. Out of

has as good an estate in the land as in the court. Sive injudicio, siveextra judicium ;
rent, the rent is extinguished. Termea de whether in court, or out of court. Inst.

la Leg/.

Cowell. 0'0. Litt. 147. Rent may

4. 11. 4.

also be extinguished by conjunction of es
Not by a judicial proceeding; not by
tates, by conﬁrmation, by grant, by release due course of law. Qua: non in judicio,
and by surrender. 1 Ora Us Real Prop. sed extra prosequimur ,' which we prose

cute not by course of law, but without it.
EXTINGUISHMENT OF WAYS is Bract. fol. 98 b.
usually effected by unity of possession. As
Out of judgment; beyond the line of

210-213, § 209.

if a man have a way over the close of an

other, and he purchase that close, the way
is ertinguishcd.

§ 384.

judicial duty; extra-judicial, (q. v.)
EXTRA J US. Lat. Beyond the law;

1 C'rabb’s Real Prop. 341, more than the law requires. In jure, vet
extra jus. Bract. fol. 169 b.

EXTIRPARE. Lat. In old English
EXTRA LEGEM. L. Lat. Out ofthe
law. To extirpate or root out; to destroy law; out of the protection of the law.
utterly, or from the foundation. Applied
in old writs to the destruction or demoli
tion of houses. Unam au-lam-quatuor
cameras—unam coquinarn-—e:2rtirpaverunt,
&c.; they extirpated or entirely destroyed
one hall, four chambers, one kitchen, &c.
Reg. Jud. 13. Id. 58 b.
EXTIRPATION. In English law. A

Extra legem positus est civiliter mortuus;
one who is put out of the law [outlawed]
is civilly dead. 00. Litt. 130. Outlaws
(utlagati) said to be extra legem positi ; put
out of the law. Fteta, lib. 1, c. 28, §14.

EXTRA QUATUOR MARIA. L. Lat.
Beyond the four seas; out of the kingdom
of England. 1 Bl. Com. 457. See Be

species of destruction or waste, analogous yond sea, Four seas.
to estrepement.
EXTOCARE.

EXTRA REGNUM. Lat. Out of the
realm. 7 00.16 s. 2 Kent’s Com. 42,
In old records. n ote.
EXTRA TERRITORIUM. Lat. Be

See Estrepement, Ertir

pare.
L. Lat.

To grub wood-land and reduce it to are
ble or meadow; “to stock up,” as it is
rendered in Cowell. 2 Mon. Angl. 71.
EXTORTION. [from Lat. eztortio, from
eztorquere, to wring or wrest from.] In
criminal law. An unlawful or violent
wringing of money or money-worth from
any man. Cowell. A taking of more than

yond or without the territory.
R. 353.

6 Binney's

2 Kent’s Corn. 407.

Extra territorium jus diccnti impunc non

psrctnr.

One who exercises jurisdiction

out of his territory is not obeyed with im
punity. Dig. 2.1. 20. Branch’s Princ.
10 Co. 7 7. He who exercises judicial au

is due, by color or pretence of right, Id. thority beyond his proper limits, cannot be
The offence of an oﬁicer’s talring, by obeyed with safet .

color of his oﬂicc, any money, or thin Of
value that is not due to him, or more t an
is due, or before it is due. 00. I/itt. 368 b.
10 Co. 102. 4 Bl. Com. 141. 4 Steph.
Corn. 272. 2 JV. Y. Rev. Stat. [650,] 542,

§ 5.

Lewis’ U. S. Grim. Law, 267.

The peculiar

caning of the words jus

dicenti, (which themselves present an analy

sis of the word jurtsa.’iction,) is lost sight
of in the ordinary translations of this max
im. See Branch’s Princ. Wharton’s L21.

EXTRA VIAM.

Lat.

Out of the

EXT’PO’IT’. A contraction of Extra way. Bayley, J. 16 East, 351.
EXTRACT. In Scotch law. The cer
positus. 1 Inst. Cler. 10.
EXTRA. Lat. L. Fr. hors, dehora] tiﬁed copy, by a clerk of a court, of the
Without; out of; cyoud. Applied to proceedings in an action carried on before
38
Von. L
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the court, and of the judgment pronounced; it; it has no legal eﬂicacy. So, an opinion
containing also an order for execution or given in court, if not necessary to the
proceedings thereu on. Jacob. Whishaw.
EXTRACTA. . Lat. In old English
law. Extracts; estreats. Stat. Westm..2,
c. 8. See Estreat. Eztracta scaccarii, or
de seaccario ,' estreats of the exchequer.

judgment, is extra-judicial. Vaugh. 332.
Hale’s Hist. Com. Law, 90, note.
EXTRANEUS. Lat. [from extra, with

out.]

In old English law. A stranger or

foreigner; one who is born out of the
Fleta, lib. 1, c. 20, § 101. Id. lib. 2, c. king’s dominious, (qui extra terram, i. e.
potestatem rcgis, natus est.) 7 Co. 16.
13, §13.
Proﬁts arisin from amercements. Ez
A stranger; a person not known. Fleta,

tracta curiw ; t e issues or proﬁts of bold lib. 1, c. 24, §§ 4, 5.
In the Roman law. A term applied to an
ing a court, arising from the customary
dues, fees and amercements.

heir who was not subject to the power of

Cowell.

EXTRADITION. [from Lat. eat, from or the testator; (testatorisjari mm subjcctus.)
out of, and traditio, a delivery.] Delivery Inst. 2. 19. 3. The bwres eztraneus was
from one nation or state to another.

De

livery. by one nation or state to another,

thus distinguished from the suns, or domes
ticus hares.

Id. 2. 19. 2.

Heinecc. El.

of fugitives from justice, in pursuance of a Jar. Oi-v. lib. 2, tit. 19, 586.
law or treaty/* Webster. Lewis’ U. S.
EXTRAPAROCHIAL. [from extra,
Crim. Law, 24l,etseq. Wheat0n’s Intern. without, and parochia, a parish.] Out of
Law, 176-180; art 2, chap. 2, § 13.
a parish; not within the bounds or limits
EXTRADOTA . Not formin. a part of any parish. 1 Bl. Corn. 113, 284.
of a. woman’s dowry. A term appIicd to a
EXTRA TERRITORIALITY. In in
species of a wife’s separate property. Code ternational law. A ﬁction by which a
qfLouis. art. 2315.
public minister, though actually in a foreign

EXTRAFAMILIATUS. Lat. Thesame

country, is supposed still to remain within

witlifori-gfamiliatus, (q. v.) Spclman.
the territory of his own sovereign. WIM
EXTRAHERE. L. Lat. In old prac ton’s Intern. Law, 283, 284; part 3, ch. 1.
tice. To cstreat. Extras.-it ,' estreated. § 14.
EXTRAVAGANTES. L. Lat. In the
3 Leon. 8.
EXTRAHURA. L. Lat. In old Eng canon law. The title of the papal consti
lish law. An estray; a beast which having tutions and decretal epistles of Pope John
escaped from its keeper, strays over the XXII. and his successors ; being one of the
country, its owner being unknown, (pews divisions of the Decretales, or second part
quod, elapsum it custode, campos pererrat, of the Corpus Ju-ris Uanonici. See Decre
ignoto domino ;) awandering animal, (ani tales. So called, because at ﬁrst they were
mal palans.) Spelman. Called by Spel not digested or embodied with the other
man, a law term, (voz fori,) and derived papal constitutions, but remained out of
from the Fr. eztrayeur, as though with
drawing (eztrahens) itself from the ﬂock,
or from its companions, and Wandering
alone (solivagum ;) or from extra, quagi

ertrarius, out of its place.

See Estray.

(extra) the body of the canon law, as though

wandering or straying (vagantes) by them
sclves.’* Ducange. 1 Bl. Com. 82. They
are generally called, in English, Extrava
gants, and are of two kinds; the Extrava

EXTRA-JUDICIAL. [from Lat. ertm, gantes Joannis XXII. or_those published
beyond, and judicium, judgment or due by John himself, consisting of twenty de
course of law. See Extra j udiciam.] Out cretals, and the Eztravagantes Communes,

of the ordinary course of law; out of the

or those published by his successors, being

regular order of judicial procedure; be
yond the limits of judicial authority or
duty; out of, or beside the matter to be
adjudged. Applied most commonly to the
acts ofa judge where he exceeds his au
thority, or goes beyond what is required
of him; as where he expresses an opinion

divided into ﬁve books. Id. ibid. 1
Mtutkcld. Civ. Law, 82, 83, note. Halli
jlgr, A;al.
1, ch. 1, note. See Butler‘:

on a point not regularly submitted to him.

EXTUNC. Lat. From then; from that

or. ur.
8.
EXTREMIS.

EXTUMZE.
Reliques.

See In eztremis.

L. Lat.

Cowell.

In old records.

'

See Dictum. An extra-judicial opinion, time; from thence; thereaﬁer. Caltv.L¢x.
whether given in or out of court, is no Fleta, lib. 2, c. 47, § 2. 2 Mod. 24. E1
more than the prolatum of him who gives t-unc imperyetuum ,' from thenceforth for

EYR
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ever. Reg. Orig. 289 b. E.rtu-nc deinceps journey; the journey or circuit of the
(or de caetero) imperpetuum. Towns. Pt. king’s justices. Britt. c. 2. See Eire.
The court of the justices itinerant, or
22.
EXUERE PATRIAM. Lat. To throw justices in eyre. Britt. c. 2. C0. Litt.
off or renounce one's country or native al 293. Gilb. U. Pleas,‘ Introd. 23. 1
legiance; to expatriate one’s self. Philli Reeves’ Hist. Eng. Law, 52. Spelman,
more on Domicil, 18. See Expatriation. voc. Iter.
EYRER. L. Fr. [Lat. itinerare.] To
EXULARE. Lat. In old English law.
To exile or banish. Nallus liber h0m0— travel, or journey; to go about or itinerate.
exulctur, nisi, &c. ; no freeman shall be Britt. c. 2.
EYSEMENT. L. Fr. Easement. Kelham.
exiled, unless, &c. Magm Charta, c. 29.
EYSNE. L. Fr. Elder; eldest. Yearb.
2 Inst. 47.
EY.
L. Lat. eia ; L. Fr. ewe, water; T. 1 Edw. II. 14.
EYT. L. Fr. Have; hath. Britt. c.
Sax. cage. In old English law. A watery
place or water. 00. Litt. 5 b. Kelham 55. Shall be; will be. Kelham. Egent;
have. Britt. c. 21.
puts this down as a French word.
EZ. L. Fr. In; within. Kelham.
A place surrounded by water; an island.
EZI. L. Fr. His. Kelham.
Spelman, ‘voc. Eia. A frequent termina
tion of the names of places in England, (as
Ramsey, Sheppeg, &c.) denoting, according
F.
to Spelman, either an island or peninsula,
F.
The
letter
anciently
used in Eng
or a‘ situation near a river or other water.
land,
for
branding
persons
who
had been
See Eia.
EYDE, Eide, Aide. L. Fr. Aid ; help; guilty of falsity, in breaking their oaths
relief; assistance. Par eyde de nostre under the statute of laborers; ﬁghters and
makers of frags in churches and church
court. Britt. e. 15.
yards; and felons, on tl1cir being admitted
Aid, in the feudal law. Id. c. 27.
A subsidy. Stat. Conﬁrm. Chart. c. 5. to the beneﬁt of clergy. Stat. 34. Edw.
III. e. 10. 2 Reeves’ Ilist. Eng. Law, 392.
2 Inst. 528.
4 Id. 485. Stat. 5 & 6 Edw. VI. c. 4.
Help. See Egder.
EYDER. L. Fr. To aid or help. Se Cowell. Stat. 4 Hen. VII. c. 13. Tomlins.
F. A letter used in the civil law, in
purra it eyder par ereepcions ; he may help
various
abbreviations. F. C. for ﬁdei com
himself by exceptions. Britt. c. 104.
missum, or ﬁduciaz causa, or fraude credi
Si may eyde Dieu et ses (lee) segntz;
toris. F. D. for ﬁdes data, or ﬁde data.
so help me God, and his (the) saints.
F. F. for ﬁliusfarnitias, or ﬁdemfccit. F. J.
Id. c. 68.
for ﬁeri jussit. F. N. c. for ﬁdei nostrw
EYENS. L. Fr. But. Kelham.
commisit. Calv. I/ex. Prateius.
EYES EID’. L. Fr. Have aid; have
relief. A common form of giving judg FAB. fur. porta, dnmus, vir. gur. mo. murus, ovile,
Et pons, tradantur haw vice-comitibus.
ment in the YearBooks. T. 2 Hen. VI. 3.
EYE-\VITNESS. [Lat. oculatus testis] A Latin couplet artiﬁcially composed of
One who saw the act, fact or transaction, words and pants of words. anciently used
to which he testiﬁes. Distinguished fro1n as an aid to the memory, to show what de
an ear-witness, (auritus.) See Plus valet, scriptions of nuisances or disseisins by
nuisance were cognizable before the sheriffs
&c.
EYGNE, Egne. L. Fr. Eldest. Fitz in the county court. Reg. Orig. 199, re
gula. By writing the abbreviated words
eggne. Britt. c. 27. See Aisne.
EYNESSE, Egneece. L. Fr. Eldest. at length, the following sentence is pro
duced; F(:brica, furca, porta, domus, vir
Fille egnesse. Britt. c. 27.
EYNTZ. L. Fr. Therein. Kelham. gultum. gurges, molendinum, murus, ovite,
EYOTT, Egot, Eyet. [dimin. of eg, an et pom‘, tradantur hwc vice-comitibas ; or in
island; L. Lat. insuletta.] A small island; English, Building, gallows, gate, house,
an islet. 2 Bl. Com. 261. 1 U;-a6b’s Real wood, gulf, mill, wall, shccpfold and bridge,
Prop. 113. Schultes’ Aquat. Rights, 94. these should be delivered to the sheriff ; i. e.
writs for nuisances to the several objects
EYR. L. Fr. Air. Britt. c. 33.
EYRE, Eire, Eier, Eger. L. Fr. and enumerated, must be tried before the sheriff
Eng. [Scotch agre, ayr, aire; from Lat. in the county where the nuisance was com
iter, a journey.] In old English law. A mitted. Reg. Orig. ub. sup.
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FABRIC LANDS. In English law. arrangement of physical objects or ap
Lands given towards the maintenance, re pearances in such a manner as to convey
building or repairing of cathedral and other false impressions of the nature of a trans
churches. Cowell. Blount. So called be
cause given ad fabricam ecclesioe reparan

action, and lead to false inferences as to
the persons concerned in it. See Burr.
dum ,' (to repair the fabric of the church.) Uirc. Ev. 131, 420, et seq. Sometimes
called forgery of real evidence. 3 Benlh.
Id.

FABRICA.

L. Lat.

In old English Jud. Ev. 49.

Best on Free. § 220, et seq.

Production of false impressions, by
law. The making or coining of money.
language and conduct. Burr. Circ. Ev.
Hem. in Scacc. H. 12 Edw. I.
FABRICARE. L. Lat. In old plead 428.
ings and records. To forge. Fabricavit
Presentation, through witnesses, of false

et contrafecit;
feited.

2 Ld.

he) forged and counter impressions as facts. or of fabricated facts,
gm. 1462.

1 Salk. 342. as enuine ones. Id. 434.
‘ABULA. L. Lat. In old European
false deed. 5 C0. 62. See Forge.
law. A contract or covenant. Used in the
In old English law. To make law laws of the Lombards and Visigoths, to
fully; to coin. Mem. in Scacc. H. 12 denote a nuptial contract, and a will;
Edw. I.
(tabulw nuptiales seu testamentales.) Spel
FABRICATE. [from Lat. fabricare, man. LL. Longob. lib. 1, tit. 30, c. 3. Id.
q. v.] In the law of evidence. To forge; tit. 19, c. 9. LL. Wisegoth. lib. 3, tit. 1,
to devise falsely; to create by artiﬁce, with l. 6. Id. lib. 5, tit. 2, l. 4., cited ibid.
FACERE. Lat. In the civil law. To
a view to deceive; asto fabricate evidence,
or facts, the materials of evidence. To do; to make. A word of very compre
produce or exhibit false and deceptive ap hensive si iﬁcation. Dig. 50. 16. 218.
pearances, in order to their being observed See Calv. ez. Brissonius.

Falsum faetum fabricavit; (be) forged a

and testiﬁed to, as genuine facts.

To pre

sent false statements of transactions or oc
currences, through the medium of evi
dence. See infra.

FACERE.

Lat.

[Fr. faire.]

To do,

to make, to act; to cause (a thing to be

done.) An important word formerly in
the langu e of writs and contracts, and
FABRICATED FACT. In the law of the gener language of the law. See
evidence. A fact existing only in state Faeio.

ment, without any foundation in truth.
Facere defaltam ; to make default. Brad.
The semblance or appearance of a fact, fol. 238, 334 b, 360 b, 363.
created by design and presented as a
Facere duellum; to make the duel; to
reality. Burr. Ciro. Evid. 131, 219, 420. engage in the combat, or make or do battle,
An actual or genuine fact to which a as the phrase still is. Bract. fol. 141 b.
false appearance has been designcdly given.
Facere ﬁnem; to make or pay a ﬁne.
A physical object employed to give a Id. fol. 154.
false appearance to a transaction; a physi
Faeere legem ; to make one’s law. Id.
cal object placed in a false connection with fol. 156 b, 334 b, 335 b, 410. See To
another, or with a person on whom it is make law.
designed to cast suspicio'n; such as a
Facere sacra-mentum ; to make oath. Id.
bloody knife conveyed into his possession, fol. 50 b, 185 b. See Make.

or foot-prints made with his shoes near a
scene of crime.

FACIAS.

L. Lat. [from facerc, q. r.

See Burr. Oirc. Enid. You cause, (quod facias, that you cause.

131, 132, 142, 219—221,-121.

An emphatic word in various writs, as of

An act on the part of a criminal, simu vem'refacz'as,faeias, scire facias, (qq. v.)
lating innocence, or conveying an im. Hence selected to express their names.

pression of innocence.

FABRICATION.

Id. 428-433.
FACIENDO. L. Lat. [from facere.
In the law of evi (q. v.); L. Fr. fesaunt] Doing, making or

dence. False making; production of false
and deceptive appearances; creation by
artiﬁce, with a view to deceive; the em
ployment of physical objects for the pur
pose of makmg false impressions upon

paying. One of the apt words of reserving

observers, and with a view to such im

for such services. Bract. fol. 35 b. Fleta,

a rent, used in ancient deeds.

Co. Lift.

47 a. Applied usually to those services
which consisted of acts done, (jbctioma)
Faciendo inde talia servitia ; doing there

pressions being reported in evidence; the lib. 3, c. 14, § 17.

See Doing.

FAG
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FACIES. Lat. The face, outward ap in fact ;” “issue in law, and issue in fact ;”
pearance or color of athing; the inspection “fraud in law, and fraud in fact.” The
or view of athing. Primafacies ; the ﬁrst
face or appearance. Prime facie ; on the
ﬁrst view or color, (at ﬁrst blush, as the
modern phrase is.) B1-act. fol. 29, 280.
See Color, .E.zfacie, In facie ecclesiw.

Lat. factum had sometimes the more in
tense sense of a thing done in violation of
law. See Factum.

FACT.

[from Lat. faclum, q. v.]

the law of evidence.

In

A circumstance,

FACIES? FACIAM. Lat. (“till you event or occurrence as it actually takes or
do? I will do.) In the civil law. One of took place; a physical object or appear
the forms in which verbal obligations or ance, as it actually exists or existed. An
sti ulations were made. Inst. 3. 16. 1.
actual and absolute reality, as distinguished
ACILE. from Lat.facilis, ea.sy.] In from mere supposition or opinion; a truth,
Scotch law.
asily persuaded; easily im as distinguished from ﬁction or error. Burr.
posed u on. Bell’s Diet.
Ciro. Evid. 218.
FAC LITY. In Scotch law. Pliancy
A circumstance, event, occurrence, phy
of disposition. Bell’s Diet. See Facile. sical object or appearance, as stated or de
FACIO UT DES. Lat. (I do that you scribed by a witness before a judicial tri
may give.) In the civil law. A form of bunal.
Facts are the sources or materials of evi
words used to express that kind of contract
where a man agrees to do a thing for a dence; evidence is the medium by which
price or thing to be given him by another. facts are presented. Again, facts are the
2 Bl. Com. 445. Dig. 2. 14. 7. Id. 19. results of evidence, and, as such, are oﬁen
5. 5. Brwct. fol. 18, 19, 19 b. Fleta, lib. distinguished from it. See Special verdict.
According to Mr. Bentham, a fact is
2, c. 60, 23.
FACI UT FACIAS. Lat. _(I do either a state of things, that is, an exist
that you may do.) In the civil law. ence; or a motion, that is, an event. 1 Jud.
Words used to express that kind of con Evid. 48. As to the distinction between a
tract where a person agrees to do some act fact and a circumstance, see C'ircumstanca
FACTA. Lat. ( l. of factum, q. v.)
for another, if the other will do some other
ecds. Facta armo
act for him. 2 Bl. Com. 444. Dig. 19. In old English law.
5. 5. Brad. fol. 19 b. Fleta, lib. 2, c. rum; deeds or feats of arms, that is, jousts
or tournaments. Uowell.
60, § 23. See Facio ut des.
Facts. Facta et casus ,' facts and cases.
FACION. L. Fr. Making; fashion.
Kelbam.
Bract. fol. 1 v.

FACTIO. L. Lat. [from facere, q. v.]
FACIT. Lat. [from facere, q. v.] In
old English law. He does or acts; it In old English law. A doing. Anciently
makes, or contributes to establish. Ad applied to services done by a tenant. Bract.
idem facit ; it makes to the same thing; it fol. 35 b.
FACTIO TESTAMENTI.
Lat. In
A com
mon expression in Bracton. Bract. fol. the civil law. The right, power or capaci
27 b, 29. Ad kocfacit. Fleta, lib. 1, c. ty of making a will; called factio activa.
Inst. 2. 10. 6. Id. 2. 19. 4. Cooper’:
38, § 15. Id. lib. 3, c. 10, § 3.

goes to establish the same point.

Qui tacit per alium, tacit per St, (q. v.) notes, *4ss.

Dig. 28. 1. 3.

The right or capacity of taking by will;
He who acts through another, acts through
called factio passiva. Inst. 2. 10. 6. Id.
himself. 1 Bl. Com. 429, 474.
Qui tacit id quod plus est, tacit id quad 2. 19. 4. Cooper-‘s notes, ub. sup.
FACTO. L. Lat. (abl. offactum, q. v.)
minus est, sod non oonvertitur. He who
does the greater does the less; but this is In fact; by an act; by the act or fact.
Ipsofacto; by the act itself; by the mere
not true 6 converse. Bract. fol. 207 b.
FACT. [L. Lat. factum, q. v.] Athing effect of a fact, without any thing super
done :, a circumstance, event or occurrence. added, or any proceeding upon it to give
This word was anciently used almost ex it effect. 3 Kent’s Com. 55, 58.
FACTOR. In mercantile law. A mer
clusively as thc synonyme of act or deed ;
e. g. “ aecessary before and after the fact ;” cantile or commercial agent, who buys and
but in modern law it has the broader sense sells goods for others on commission.‘ 2
Kent’s Com. 622. Otherwise called a com
of circumstance.
Fact is contrasted with law in the com mission merchant, and a consignee of goods,
mon phrases, “ attorney at law and attorney being generally the correspondent of a for

(598)

FAC

eign house. Id. ibid. note.

More com dtbtt.

FAC
A party's own act should prejudice

monly employed to sell than to buy, and himself, not his adversary. Dig. 50. 17.
hence also deﬁned to be “an agent to 155, pr.
whom goods are consigned or delivered
Factum intoctum tieri ncquit. A thing
for sale by, or for a merchant, or other done cannot be undone. 1 Kames’ Equity,
person residing abroad, or at a distance 96,259.
I

from the place of sale.”
tors, 1.

Russell on Fac

StorgonAgencg/, § 33.

Factum negautis.nnlla probatio sit [est]
There is no proof incumbent upon him who

A factor is distinguished from a broker denies a fact. God. 4. 19. 23.
by being entrusted with the possession, bound to prove a negative.

One is not

management and control of the goods, and

Factum non diritur quod non persmrut.

by being authorized to buy and sell in his
own name, as well as in that of his principal.
Russell on Factors, 4. Story an Agency,
§ 33. 2 Steph. Com. 127. 2 B. J? Ald.
137, 143. 2 Ken-t’s Com. 622, note. See
11 H0ward’s R. 209.
FACTOR. In American law. A per
son in whose hands the effects of another
are attached for debt. A term peculiar to
the practice in Vermont and Connecticut.
Otherwise termed a trustee and gamishee.

That is not said to be done, which does not

Drake on Attachment, § 451.

hold out. 5 Co. 396. Shep. Touck. (by
Preston,) 391. An act which may be
avoided as soon as done, is no act in law.
5 C0. 3.

Factum unius alteri norm non dsbct.
The act or deed of one man ought not to

prejudice another.
FACTUM. Lat.
ble act; a fault.
without fault of the

C0. I/itt. 152 b.
‘
and L. Lat. A culpa
Sine facto haeredis;
heir. Inst. 2. 20. 16.

An unlawful act; an act not founded in

FACTORAGE. The allowance or com
mission paid to a factor by his principal.
Russell on Factors, 1. Tomlins. More
commonly termed commissions.
'
FACTORIZING PROCESS. In Ameri

right or law; a wrongful act.
facto, De facto.
A criminal act.

See Er

Factum, in old English

criminal law, was distinguished from forlia,
as the principal act of a murder, in contra

can law. A process by which the eﬂ'ects distinction to the acts of those who aided
of a debtor are attached in the hands of a and abetted it. Bract. fol. 138, 139. See
third person. A term peculiar to the prac Fortia. Fleta, lib. 1, c. 27, § 18; c. 31,
tice in Vermont and Connecticut. Other- § 8.
wise termed trustee process and garnish
FACTUM. L. Lat. In old English
ment.

Drake on Attachment, § 451.

FACTORY.
or commission

In Scotch law.

law.

A deed; [a thing done in writing ;]

A power a conveyance or other written instrument,

iven to a factor; a power under seal,

of attorney.
’cll’s Diet. vocc. Factor,
Power of attorney.
FACTUM. Lat. [from facere, to do,
to make; L. Fr. fait, q. v.] In civil and
old English law. A thing done; an act or

deed. Sometimes distinguished from ges
tum, (q. v.) Dig. 50. 16. 58. _ Occultum
factum ,' a secret act. Bract. fol. 137 b.
Initiumfact-i ; the beginning of the deed.
Id. Ex unofacto ; from one act. Id. fol.
235. E2: post faclo ; from an after act; in

consequence of a thing done afterwards.‘

formerly otherwise

termed

charta, and by the civilians literarum obli
gatio. C0. Litt. 35 b, 171 b. 2 Stra. 815.
Spelman. 2 Bl. Com. 295. 1 Ste_plz. Com.
446. See Charta, Deed. Factum sim
plex ; a deed poll. Spelman. Factum
indentatum ; a deed indented. Id. Brac
ton uses factum with charta, though not
apparently as a synonyme. De charlis re
giis et factis regum. Brae-t. fol. 34. Nee
factum regis nee clzartam. Id. ibid. The
charta was the expression and evidence of
the factum, and hence the natural transi

_Id. fol. 11 b, 12.

tion from the one term to the other, to sig
Fieri non debet, sed tantum valet, (q. v.) nify the same thing. Factum, however,
It ought not to be done, but if done, it is does not appear to have at ﬁrst had the full
valid.

See Fieri.

meaning of charta, and hence the distinc

Factum a judice, quod ad ofticium ejus non tion made between them by Lord Coke.
pertiuet, ratum non est. An act done by a 00. Litt. 9 b. See Deed.
judge, which does not belong to his oﬂice,
FACTUM. In testamentary law. The
is not valid. Dig. 50. 17. 170. See execution or due execution of a will. The
Broo'm’s Max. [69.]
factum of an instrument means not barely

Factum cuiquc suum, non adrmario, more the signing of it, and the formal publica
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tion or delivery, but proof that the party
well knew and understood the contents
thereof, and did give, will, dispose and do,
in all things, as in the said will is contained.
11 Howard’: R. 354, citing 3 Phillim0re’s
R. 179.

FAI

im'micitias,) by placing themselves in a
state of open and declared enmity against

the wrong-doer and his family, and carrying
on a species of private war for the purpose

of obtaining the desired satisfaction or re-_
venge. This custom, which is sometimes

FACTUM. Lat. Fact,asdistinguished called deadly feud, (Sc. deidlie feid,) was of
from law. Facti nonjuris. Dig. 41. 2. 1. 3.
A fact.- Facta et casus. Bract. fol. 1 b.
Fru-tum probandum ; a fact to be proved,
the principal fact in a case. Faclum pro

Germanic origin, and prevailed on the con
tinent and in England down to the time of
the Norman invasion. According to the
Saxon laws, it might be waived by a pecu

bans ; a proving fact; a minor or eviden niary compensation.
tiary fact, from which another fact is in
ferred. Wills, Circ. Evid. 24. 1 Greenl.
Evid. § 13. Best, Evid. 21, § 27. Id.
314, § 274. Burr. Ciro. Evid. 119, 734,
735.

FACTUM.
law.

L. Lat.

In old European

A portion or allotment of land.

Spelman.

FACULTY.

[Lat. facultaa]

Power

or ability.
In Scotch law. A power founded on
consent, as distinguished from a power
founded on property. 2 Kames’ Equity,
265.

In English ecclesiastical law.

A privi

lege or special dispensation, granted to a
man by favor and indulgence, to do that
which, by law, he could not do. Tomlins.
Termes de la Ley. Cowell.

Hence the old Eng

lish proverb cited by Spelman; B3/he spere
of side, othe bwr, (buy spear otf side, or
bear ;) i. e. buy exemption from war or car
ry it on. Spelman, voc. Faida. 1 Rob
ertson's Charles V. Ap endix, Note xxi.
FAILLER. L. Fr. 0 fail ;- to neglect;
to omit; to disappoint. Kelham.
FAILLITE.
Fr.
In French law.
Bankruptcy. Code de Com. art. 442, 580.
4 Man. <£‘ Gr. 239, note. Failure ; the
situation of a debtor who ﬁnds himself un
able to fulﬁl his engagements. Civil Code
of Louis. art. 3522.
FAILURE OF RECORD. In practice.
The failure to produce a record, after

pleading it.’* Where a defendant pleads
any matter of record, and offers to prove
it by the record, and the plaintiff denies
that there is any such record, and the de

Fawltas prohationum non est angnstanda. fendant has a day given him to bring in
The power of proofs [right of offering or
giving testimony] is not to be narrowed.
4 Inst. 279.
FADERFIUM, Fadelﬁum. L. Lat.
[Sax. fazderfeh ; from faede-r, father, and

feh, a gift]

In old European law.

A gift

or portion which a woman’s father or bro
ther ave her on her marriage. Spelman.
LL. ongob. lib. 2, tit. 1, 1. 4, cited ibid.
FIESTING-MEN, Fasting-men. In Sax
on law. Pledges, sureties or bondsmen,
which by custom were fast bound to an
swer for one another’s peaceable behaviour.
Cowell. -Ducangc renders it vassals. Id.

ibid.
FAICT.

L. Fr.

Did.

Kellmm.

FAIDA, Feida. L. Lat. [Germ. flgzbz,
frihr; Sax. fwhd, enmity, from fab, a foe;
O. Sc. feid.] In old European law. A
combination of kindred, to revenge the

the record; if he fails to do so, or produces
such a one as is no bar to the action, he is
then said to fail of his record, and there
upon the plaintiﬁ‘ shall have judgment to
recover, &c. Termes de la. Ley.

FAIN.
wood.

L. Fr. Hay. Kelham.

Beach

Id.

FAINT (or FEIGNED) ACTION.

In

old English practice. An action was so
called, where the party bringing it had no

title to recover, although the words of the
writ were true; a false action was properly
where the words of the writ were false.
Litt. sect. 689.
C0. Litt. 361. Sec
Feigned action.
FAINT-PLEADER. [L. Lat. false pla

citatio.] In old practice. A fraudulent,
false, or collusory manner of pleading, to
the deceit of a third person.

Ter-mes de la

Ley. Stat. 34 & 35 Hen. VIII. 0. 24.
death of any of their blood against the Cowell.

FAIR. [Fr. feire, feg/re ,' Lat. feria
killer and all his race. Cowell, voc. Feed.
A right or custom common to most of the nundinm] A larger sort of market insti
nations of Europe during the middle ages, tuted in England for the greater convenience
by which the relatives of a person injured of domestic trade and commerce, and held
or slain, took up his quarrel, (susceperunt at certain times of the year, either by grant
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from the crown, or by prescription which
FALCARE. Lat. [from fate, a scythe]
supposes a grant. 2 Inst. 220. 1 Bl. Com. In old English law. To mow; to cut.
274. Tomlins. According to Lord Coke, Falcare prata ; to mow or cut grass in
every fair is a market, but every market is meadows laid in for hay. A customary
not a fair. 2 Inst. 406.‘ The privilege of service to the lord by his inferior tenants.
having a fair is a franchise, which may be I(ennett’s Gloss. Herbam falcare. Reg.
held by a town or an individual. 1 C'rabb’s Oriy. 94. Jusfalcandi ; the right of cut
Real Prop. 525, §679, et seq. 2 Staph. ting. Brad. fol. 231. Fleta, lib. 4, c. 19, § 6.
Falcata. ; grass fresh mown, and laid in
Com. 14, 15.
FAIR PLEADER. See Beaupleader. swathes. Kennett’s Gloss.
Falcatio; amowing. Bract. fol. 35 b, 820.
FAIRE, Faiere, Fere, Fer. Fr. and L.
Falcator ; a mower; a servile tenant
Fr. [Lat. facera] To make or do. Faire
sa tey ; to make his law. Britt. c. 27. who performed the labor of mowing. Ken
Fairs saﬁsfaccion. Id. c. 110. Faire nett’s Gloss. Falcatores ,' mowers. Fleta.
gree ; to make satisfaction. Id. 0. 75. lib. 2, c. 73, § 4.

Fa-ire la foi ; to make faith; to do fealty.

Falcatura ; a day’s mowing.

Kennett’:

Gloss.
Guyot, Inst. Feed. ch. 2.
FALCIDIA LEX. In Roman law. The
To do, or commit. Saumsfraude faire ;
Falcidian Law. Inst. 2. 22. Dig. 35. 2.
without doing fraud. Britt. c. 16.
FAISANT. L. Fr. [from faire, q. v.] God. 6. 50. See Falcidian Law.
FALCIDIAN LAW. [Lat. Lea: Fal
Doing. See Feasant.
FAIT, Fet. L. Fr. from faire, (q. v.); cidz'a.] In the civil law. Alaw enacted

L. Lat. factum.]

A

eed, (conveyance)

on motion of Publins Falcidius, tribune of

Co. Litt. 35 b, 121 b. Fait endent; a the people, A. U. C. 714, by which 8t£!St8
deed indented. Litt. sect. 217, 370. Fait tor was forbidden to give more, in legacies,

polle ; adeed poll. Id. sect. 218. Mat than three-fourths of all his eﬁ‘ects, (qud
ters en fait (in deed) are distiug1ished by cavetur ne plus legare liccat quam. dodran
Lord Coke from matters of record. C0. tem totorum bonorum ;) or, in other words,
requiring him to leave at least onefourth

Lift. 380 b.

An obligation for the payment of money. of his estate to the heir. Inst. 2. 22, pr.
Cooper-’s Notes, in loc. Heinecc. Elem. Jur.
Keitw. 34 b, pl. 1.
A deed or act. Chescun respoyne pur Civ. lib. 2, tit. 22. Calv. Lee.
FALCIDIAN PORTION. In the civil
son fait; every one shall answer for his
act. B-ritt. c. 27. Ou le fait fuit fait;
where the deed was done. Yearb. H. 3
Hen. VI. 14.
Fact. Femme de fail," a wife in tact,
(or dcfacto.) Britt. c. 107.
Done. Si le fait eyt este fait; if the
deed have been done. Id. c: 27. See supra.
FAITH. In Scotch law. A solemn

law. That portion of a testator’s estate
which, by the Falcidian law, (q. v.) was re
quired to be left to the heir, amounting to
at least one-fourth.'* Hallifax, Anal. b. 2,
ch. 7, num. 18. 19. Civil Code of Louis.
art. 1608. 1 White’s New Recap. 106.
FALDA. L. Lat. [Sax. fald, an en

closure] In old English law. A sheep
pledge; an oath. “To make faith” is to fold, (ovile.) Cowell. Spelman.
swear with the right hand uplifted, that one
A place in which any animals were shut
will declare the truth.

1 Forbes’ Inst. part. up. Id.

4, b. 235. This phrase seems to be the lit
The liberty of faldage, (q. v.) Id. Lib
eral translation of a_fﬁda-re, (q. v.)
erafalda ; free foldage. 1 Leon. 11.
FAITOURS, Faitures. L. Fr. Evil
FALDJECURSUS. L. Lat. In old Eng
doers; idle persons; vagabonds or vagrants. lish law. A fold course ; the course, (going
Stat. 7 Ric. II. c. 5. Termes de la. Ley. or taking about) of a fold. Spelman. See
Faldagium.
Blount.
‘L. Fr. Deeds; feats. Kelham.
A sheep walk, or feed for sheep. 2
L. Fr. False. Kelham.
Ventr. 139.
Id.
Y FALDAGE.
.Lat. faldagi-um, from
A burden, or load. Id.
fulda, q. v.] In 0 (1 English law. Foldage;
FAIZ. L. Fr. Deeds; facts; business. the privilee of setting up and movmg
Kelham.
'
about in a gold, a. fold, (i. e. a moveable pen
Kelham.
FAITZ.
FAIX.
Times.

FALAIZE.
the sea-side.

L. Fr.
Kelham.

A bank or hill by for sheep), for the purpose of manuring the
ground.

Spelman, voc. Falda.

A privi

FAL
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lege which several lords anciently reserved Applied to the description of a vessel in a
to themselves in any ﬁelds within their polic . Emerig. Trades Ass. ch. 6, sect. 3.
manors, for the better manurance of the
Fa sa demonstrations lrgatum non perimi
same, not only with their own but their [l)tl'illlilIlL] A bequest is not rendered
tenant’s sheep.

Id.

Cowell. This privi

void by an erroneous description.

Inst. 2.

lege on the part of the lords was called 20. 30.
falda libera, (frank or free fold,) curaus fal
FALSA GRAMMATICA.
L. Lat.
dae, (course of fold, fold-course,) and in False or bad grammar. False ﬂlllllllllllitll
some old charters, faldsoca. The corres non vitiut concessionem. False or bad
ponding duty of the tenant was called sec

ta faldaz, (suit of fold.) Id. ibid.

grammar does not vitiate a rant. Shep.
Touch. 55. 9 Co. .48 :1.
‘either false

FALDARE. L. Lat. In old English law. Latin nor false English will make a deed
To fold. Faldari ; to be folded. Fleta, void, when the intent of the parties doth

plainly appear. Shep. Touch. 87.
lib. 2, c. 73, 5.
FALDAT . L. Lat. [from falda, q. vi] gate’s Max. 19, max. 13.

Win

In old English law.- A ﬂock or fold 0
False ortlmgra his non vitlat clnu-tam
sheep. Cowell.
[t0llwt8i0|ltlll.]
alse spelling does not
FALDFEY. Sax. [from fald, afold, and vitiate a deed. Shep. Touch. 55, 87. 9
feh, a fee.( A fee or rent paid by a ten Co. 48 a. Wingate’s Jllax. -19.

ant to his ord, for leave to fold his sheep

FALSA MONETA. Lat. In the civil law.

on his own ground. Blmmt. See Falda. False or counterfeit money. God. 9. 24.
FALSARE. L. Lat. [from falsus, q. v.]
FALDSOCA. Sax. from fald, fold,

and soc, liberty].

The li erty or privilege In old English law. To counterfeit. Quia

of foldage. See Faldage
falsavit sigillum ; because he counter
FALDVVURTHI, Faldwrthi. Sax. [from feited the seal. Bract. fol. 276 b.
fald, a station, or ﬁxed abode, and wurthi,
Falsar-iue; a countcrfeiter. Towns. Pl.
worthy.] In Saxon law. A person of proper 260.
FALSE ACTION. See Faint action. .
age to be ﬁxed in some certain decennary
FALSE CLAIM, in the forest law, was
or friburg. Spelman.
FALERZE. L. Lat. In old English where a man claimed more than his due,
law. The tackle and furniture of a cart or and was amerced and punished for the
same. Manwwd, c. 25. Tomlins.
wain. Blount.
FALESIA. L. Lat. In old English
FALSE FACT. In the law of evidence.
law. A hill, bank, or down by the sea The appearance or semblance of a fact; a
side. C0. Litt. 5 b. Domesday.
fact existing only‘ in statement, without
FALESTE. L. Fr. Thrown into the sea. any foundation in truth. Burr. Ciro.
Evid. 218, 219.
Britt. c. 110, fol. 257 b. See Kelham.
FALL. In Scotch law. To lose. To
FALSE IMPRISONMENT. [L. Lat.
An unlawful
fall from a right, is to lose or forfeit it. 1 falsum inpriaonamentum.
Kames’ Equity, 228. See Cadcre.
restraint of liberty. Finc ’s Law, b. 3, ch.

FALSA DEMONSTRATIO. Lat. In 10.—A trespass committed against a per
the civil law. False designation; erroneous son, by arresting and conﬁning or impris
description of a person or thing in awritten
instrument. Inst. 2. 20. 30. Dig. 35. 1.
17. 1 jllackeld. Ciu. Law, 169, § 175.
See Demonatratio.
False dcmoustratio non nocct, cum dc cor

oning him without suﬁcient authority, as

by doing so without some lawful warrant

or process, or by executing a lawful war
rant or process at an unlawful time, as on
a Sunday.‘ 3 Bl. Com. 127. 3 Steph.
pore (panama) constat. False description Com. 480. Every conﬁnement of the per
does not injure or vitiate, provided the son is an imprisonment, whether it be in a
thing or person intended have once been common rison, or in a private house, or
suﬁiciently described. Lord Ken on, C. even by orcibly detaining one in the pub
J. 6 Term R. 676. Park, B. 11 eea. ck lic streets. 2 Inst. 589. No actual force
W. 189. Story, J. 2 Storg/8 R. 291. 6 is necessary to constitute a false imprison

Hilfa (N. Y.) R. 616.

Mere false de

ment.

If a man is restrained of his per

sonal liberty by fear of a personal diﬂiculty,
1 that amounts to a false imprisonment. 7

scription does not make an instrument in

operative. Broom’s Max. 269, [490.]
G-reenl. on Ev. § 301. Shep. Touch. (by Humphrcg/’s (Tenn) R. 43.

See United

Preston,) 7 7, 99, 248. 4 Kent’: Com. 267. States Digest, False Imprisonment.
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The name of the action which lies for some kind could have been levied on.

1

this species of injury.

3 Bl. Com. 138. Tidd’.~: Pr. 309. 2 Id. 1022.
FALSE TOKEN. In criminal law. A
Tomlins.
FALSE JUDGMENT. [L. Lat. falsum false document or sign of the existence of

judicium ; In-eve defalso judicio.] In Eng
lish law. A writ which lies to the courts
at Westminster, to reverse the judgment of
some inferior court not of record. 3 Bl.
Com. 34, 406. F. N. B. 18. Finclris

Law, b. 4, c. 47.

a fact, used with intent to defraud, for the
purpose of obtaining money or property.

See 2 N. Y. Rev. Stat. [677,] 564, § 53.
13 Wendell’s R. 87. 14 Id. 547. Wizar
ton’s Am. Grim. Law, § 2069, et seq.
FALSEDAD. Span. In Spanish law.

In old French law.. An appeal of false Falsity; an alteration of the truth. Las
judgment was where the party against Partidas, part. 3, tit. 26, l. 1.
whom a judgment was given, charged the
Deception; fraud. Id. part. 3, tit. 32,
judges or peers of the court with pronoun l. 21.
cing a fa so judgment, and thereupon
FALSEHOOD. In Scotch law. Afraud
usually appealed or challen ed them to ulent imitation or suppression of truth, to
the combat. Esprit des ois, liv. 28, the prejudice of another. Bell’: Diet.
c. 27.
“Something used and published falsely.”
FALSE LATIN. In old practice. Un Lord Justice Clerk, 2 Brown’s R. 7 8. An
grammatical Latin. Before the statute di old Scottish nomen juris. Id. 7 7. “ False
recting law proceedings to be in English, hood is undoubtedly a nominate crime; so
if a Latin word was signiﬁcant, though not much so, that Sir George Mackenzie and
true or good Latin, yet an indictment, de our older lawyers used no other term for
claration or ﬁne should not be impeached the falsiﬁcation of writs, and the name
or quashed on account of it, as where the ‘forgery’ has been of modern introduc
word prazfato was used for prafatw, and tion.” Id. 78. “If there is any distinc
the like. But if the word was not Latin, tion to be made between forgery and false
nor allowed by the law as vocabulum artis, hood, I would consider the latter to be
(a word or term of art,) but was insensible, more comprehensive than the former.”
there, if it were in a material point, as if Id. ibid.
murdredum was used for murdrum, in an

“FALSELY,” in the Act of Congress,

indictment, or burgariter for burglariter, it providing a penalty against any one who
made the whole vitious and insufficient. 5 shall falsely make, forge, or counterfeit any
Co. 121 b. See 4 Mod. 159. 5 Id. 281. silver coin,—implies that there must be a
11 Id. 399.
fraudulent or criminal intent in the act.
FALSE PERSONATION. In criminal 5 IllcLevm’s R. 208, 211.
law. The offence of falsely personating
FALSIFICATION. In equity prac
another, or representing one’s self to be tice. The showing an item in the debit
another person, and acting in such assumed of an account to be either wholly false, or
character, either with the view of obtaining in some part erroneous. 1 Star;/'s Eq.
some property or exercising some right he Jur. § 525.
~
longing to such person, or with the view
FALSIFY. [L. Fr. fa-weer ,' L. Lat.
or effect of subjecting such person to some falsare, falsiﬁcare, falsum facere.] To
legal liability.‘* 4 Steph. Com. 181, 290. prove false; to avoid or defeat Perk.

2 N. Y. Rev. St. 676,] 563, §4s, 50.
Whart0n’s Am.

rim. Law,

383.

Litt. sect. 149.

00. Li”. 104 b.

2681, et 1 00. 62 b.
To reverse or avoid, as a verdict, or
seq.
FALSE PRETENCES. In criminal law. judgment. 4 Bl. Com. 390. 4 Steph.
False statements or representations made Com. 455.
with intent to defraud, for the purpose of
In equity practice. To show, in account
obtaining money or property. See Whar ing before a master in chancery, that a
ton’s Am. Grim. Law, § 2069, et seq.
charge has been inserted which is wrong,
FALSE RETURN. In practice. An that is, either wholly false, or in some part
untrue return made to process by the offi erroneous. Pulling on jllerc. Accounts,
cer to whom it was delivered for execution ; 162. 1 Story’s Eq. Jur. § 525.
as that the party could not be found, when
In crimipal law. To forge or counter
he might have been taken, or that he had feit; to make false; to give a false appear
no goods, (nulla bona,) when property of ance to a thing. See Crimen falsi.
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FALSING. In Scotch law. False
making; forgery. “Falsing of evidentis,”
(evidenta) 1 Pita. Grim. Trials, part 1,
p. 85.
Making or proving false. See Falsing
of doomx.

FAM

may withdraw the evidence from their con
sideration, or direct them to disrc ard it
altogether. 2 Jones’ (N. C.) Law . 257.
To bring a case within the operation of this
rule, the oath must be corruptly false, in
regard to a matter material to the issue.

FALSING OF DOOMS.

In Scotch 1 Jones’ Law R. 251.
FAMA. Lat. In the civil and old
error of the doom, or sentence of a court. English law. Fame; character or reputa
Bell’s Diet. Tomlins. Jacob. The re tion. See Famosus.
versal of a sentence or judgment. Skene
Fame; report. Fama patriae ,' fame of
de Verb. Sign. voc. Soc. An appeal. Bell’s the country; report or common opinion,
Diet.
upon which a man might anciently be in
FALSONARIUS. In old English law. dicted. Bract. fol. 143. It must have
A counterfeiter; a maker of false or spuri arisen, however, apud bones et graves,
ous money. Falsonarii ; counterfeiters. (among the good and grave; that is, per
Braet. fol. 117.
sons of good character and inﬂuence.) Id.

law.

The proving the injustice, falsity, or

FALSO RETORNO BREVIUM, Breve
de. L. Lat. A writ which formerly lay
against the sheriff who had execution of
process, for false returning of writs. Reg.
Jud. 43 b.
FALSUM. Lat. In the civil law. A
fraudulent imitation, erversion or sup
pression of truth; sue as an imitation of

FAMA.

Span; In Spanish law.

Cha

racter. Las Partidas, part. 7, tit. 6, l. 1.
FAME. See Fama.

FAMILIA.

Lat.

In the Roman law.

A family, consisting of the servants,

(famuli,) or slaves, belonging to one com

mon master. This was the ancient and
proper sense of the term.’Ir Calv. Lear.
another’s handwriting, or an instrument or Tag/lor’s Civ. Law, 443. See Dig. 21. 1.
writing belonging to him; a cutting out of 25. 2. More than two were necessary to
a part of a writing; (si quis alienum chi make afamilia. Dig. 50. 16. 40. 3.
rographum imitetur, aut libellum vel ra
A family orhousehold; including wife,
tiones intercidat, vel describat.) Dig. 48. children, servants and all others who lived
10. 23. See Cr-imen falsi. Called, in in the same house, and in subjection to one
head, (qui sub unius potestate in eadem
Scotch law, falsehood, (q. v.)
FALSUS. ‘ Lat. In old English law. domo, natura veljure vivunt.) Calv. Lem.

False; erroneous; fraudulent.

Applied to

Dig. 50. 16. 195. 2.

Id. 43. 16, 1. 16,18.

persons and things.
Falsus in uno, talsus in omnibus. False
in one thing, false in every thing. Story,
J. 1 Sumner’s R. 329, 356. Where a
party is clearly shown to have embezzled
one article of pro erty, it is a ground of
presumption that e may have embezzled
others also. Id. ibid.

Id. 50. 16. 40. 2. Hence the term pater
familias, (q. v.) It included the head of

This maxim is also frequently applied to

the former was more limited, and included

the testimony of witnesses. It is a general
rule that, where a witness deliberately and
knowingly swears falsely in regard to one
material fact, the jury are not bound to
believe him in any of his statements, unless

especially the agnati or relations on the
paternal side."‘ Calv. Lox. Dig. 50. 16.
195. 1, 4. See Gene, Nomen.
A family estate or inheritance. Dig. 50.
16. 195. 1. See Familiw erciscundw.

he is corroborated.

But it is wrong to say

the family also.‘ Id. 50. 16. 196, pr.
A family or connection of persons related
by blood,,and having a common descent.
A familia was a subdivision of a gem.
The latter embraced all of the same stock
and nomen, though most remotely related;

Family, or family right; one of the three

that the jury are not at liberty to believe kinds of status or conditions of persons.
him. The maxim falsus in uno, falsus in It was applied to a homo sui juris, i. c. a
omnibus does not operate to preclude the Roman citizen who was entitled to enjoy
jury from believing the witness, if they and ac uire civil rights in his own name,
choose to do so. 3 Wisconsin R. 645, and lLO(l10l(l other persons in his power. 1
647. The maxim is to be applied by the Maekeld. Cir. Law, 130,§ 119.
FAMILIA. Lat. In old English law.
jury, according to their own Judgment, for
the ascertainment of the truth; and is not A family or household, including servants,
a rule of law, in virtue of which the judge that is, hired persons (mercenarii or conduc
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tits'i,) as well as bondmen, and all who were Burgundians, (tit. 54, § 2,) and derives it
under the authority of one master, (domi
nus.) Bracl. fol. 124 b, 171 b. Brac

from Sax. faran. or fceran, to travel.
FARDEL. [L. Lat. fardella, ferdella;
ton uses the word in the original sense, from Sax. feorth, fourth, and del or dal, a
as denoting servants or domestics. Id. part.] In old English law. The fourth,
ibid.
(or, according to some, the eighth) gaart of a
A ortion of land suﬂicient to maintain yard-land. (Jewell.
Blount.
‘pelman
one amily; sometimes called a hide of makes it to be the fourth part, and con
land, sometimes a meme, sometimes cara siders all the words, fardel, fardendel, far
cata or plough-land. Umoell. Spelman. dingdel, fardingel, farthindel, and farundel,
Co. I/itt. 69 a. See Hide.
as signifying the fourth part of any thing.
FAMILIA. Span. [from Lat. familia, q. Spelman, voc. Fardella.
v.] In Spanish law. Afamily; which might
FARDELLA. L. Lat. In old English
consist of domestics or servants. It seems law. A bundle, or pack; a fardel. Flela,
that a single person owning negroes was lib. 1, e. 22, § 10.
the head of a family, within the meanin
FARDINGDEAL, Fardingdel, Far
of the colonization laws of Coahuila an dingel, Fardindel, Farthindel, Farundel.
Texas. 9 Texas R. 156.
[L. Lat. guadranlata term:.] In old Eng
FAMILLE ERCISCUND./E, Actio. ish law. The fourth part of an acre.

Lat.

In the civil law.

An action brought Oowell.

by co-heirs for the partition of their inheri
tance; (qua; competit cohwredibus de divi
denda hwreditale.) Inst. 4. 6. 20. Id. 4.
17. 4. Id. 3. 28. 4. Answering to the
modern writ of partition. C'ooper’s Notes,
in loc. Dig. 10. 2. God. 3. 36. Other
wise termed judiciumfamilize hercieeundae.
1 Illaekeld. Civ. Law, 286, § 271. B1-act.
fol. 443 b. Fleta, lib. 2, c..60, 1.

FAMILIARES REGIS.

L. at.

Per

sons of the kin ’s household. The ancient
title of the “ ix Clerks” of chancery in
England. Urabb’s Hist. Eng. Law, 184.
2 Reeves’ Hist. 249, 251. Familier de la
chauncerg. Kelham.
FAMOSUS. Lat. [from fama, cha

But Spelman considers it to be

the same with fardel, (q. v.)
FARINARIUM. L. Lat. In old Euro

-pean law.

A milL

L. Salic. tit. 32, § 3.

Spelman.

FARISTEL. Sax. [from far, a way,
and stal, a stall or sto ping.] In Saxon
law.

A stopping or o struction of ways.

Domesday.
man.
FARLEY,

Hence forestall, (q. v.) Spel
Farleu.

In

English

law.

Money paid by tenants in lieu of a heriot.
Cowcll. Blount. Sometimes written Far
lief. 4 Ad. at El. (N. S.) 408. See
Heriot.

FARLIEF. See Farley.
FARM, Fearme, Ferm, Firm. [L. Lat.
In civil and old English law. ﬁrma; L. Fr. ferme; from Sax. fear-me,

racter.]
Relating to, or affecting character or repu feorme, food or provisions]

In English

tation; defamatory, slanderous. Uooke’s law. The rent of land held under lease,
Law if Defamation, 483, Ap endix, No. anciently reserved and paid in provision,
II: Famosus libellus; a pu lication af (in eduliis.) Spelman, voc. Firma. Cow
fecting character; a libel. See Libellus ell, voc. Fermc. 2 Bl. Com. 318. Gilbert
famosue, Libel.
on Rents, 2. Called by Spelman, reditue
Of bad character or repute; infamous. annonarius. See Fearme, Fear-me, Firma,
Inst. 1. 26. 6.
Reditue, Rent.
FANAL. Fr. In French marine law.
Rent reserved on a lease of land, payable
A large lantern, ﬁxed upon the highest part in money; L. Lat. reditua pecuniarius ;
of a vessel’s stern. Ord. Mar. Ap endix. Fl‘. fermagc. Spelman, voc. Fir-ma. 2
FANATIO. L. Lat. In old ‘English Bl. Corn. 318. Dyer, C. J. and Brown, J.

law.

The fawning season, or fence month Plowd. 195.

(mensis fanatiom's,) in forests. Kennetﬂs
Gloss.
FANG, Fangen. Sax. To take. Sec
Infangthefe.
FARANDMAN. In Scotch law. A
merchant stranger, (peregrinus mercalor.)
SL-em de Verb. Sign. Spelman gives the
word faramannux, from the laws of the

“If it shall happen that the

said annual rent and farm of £37 3s. 4d.
or any part thereof, be in arrear and un
paid.” Plowd. 131. Called blanckeﬁrme,
or fearme, white farm, or white rent, (alba
ﬁrma, ﬁrma blanca,) to distinguish it from
rent paid in provisions. Spelman, ub. sup.
2 Bl. Com. 42. See Alba ﬁrma, Blanch:
ferme.

FAR
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FAR

A term in lands ; that is, an estate grant of cultivation ;—a tract of land, occupied
ed for a deﬁnite period, as for life or years, in tillage, or used for cultivation, whether
(usually for years,) on payment of a rent; held of another, or owned by the occupant;
a lease of land; the estate or interest of a —a tract of land, devoted to other pur
lessee; aleasehold interestin lands. “ Pos poses than cultivation, as to the raising of
sessed of the farm of a manor.” Dyer, stock, &c. By the name offarme or farm,
1 10. “ 40 l. for the farm and occupation of in this sense of a tract of land, houses,
the said lands.” 3 Leon. 159, case 106. lands and tenements might formerly pass;
Anciently written ferm, L. Lat. ﬁrma.) In though this is not now its technical mean

this sense, the word ( rma) is constantly ing in English law.

00. Litt. 5 a.

See 1

“ To let for a ferm C1-abb’s Real Prop. 69, § 87, cited supra.
or farm,” (ad ﬁrmam.) Bract. fol. 12 b. In wills, the word is still construed accord
“ For (to) farm, or for life :” (ad ﬁrmam, ing to its po ular signiﬁcation. 2 Powell
vel ad mtam.) Id. fol. 41. “ He let to on Devisea, Kwy Jarman,) 191. 1 Jarman
(for a) farm for a term of years ;” (dimi on Will:, 713, (609, Perkins’ ed.) et seq.
In American law, farm denotes a tract
ait ad ﬁrmam ad terminum annorum.) Id.
fol. 59. “Saving to the lessee (fermer or of land devoted in part, at least, to cultiva
farmer,) his farm and term ;” (salvo ﬁrma tion, without reference to its extent, or to
rio ﬁrma et termino mo.) Id. foL 166 b. 1 the tenure by which it is held. 2 Binneg/’s
Reeves’ Hist. Eng. Law, 301, note. Ferms R. 238. As to what passes by the word
and fermora are used in the statute of Marl farm, see 5 Pick. R. 512. 18 Id. 553.
bridge, c. 23, s. 2, in the sense of terms and 6 Metcalfs R. 529. 4 Greenleafs R. 14.
lessees. 2 Inst. 145. Doct. at Stud. 233, 2 Hilliard’s Real Prop. 338, 343, 345.
In old English law. Any other thing
234. The old action of ejectione ﬁrmw,
was for ejecting one from his ferm or farm, than land, which is held in lease. Dyer,
that is, his term. See E_';'ectione ﬁr-mm. C. J. Plowd. 195. See infra.
*,,,"' The present meaning of the word
Hence the expression “to let to farm,” that
is, for a term.- See To farm let, Firma. farm is very properly termed by Sir \Vm.
This has continued to be the proper techni Blackstone, the result of “ a adual depart
cal meaning of the word farm in English ure from the original sense ;’ its successive
law, viz.: a term, a lease or leasehold es gradations of meaning appearing from the
tate; that which is held by a person stand definitions above given, viz.: provisions,
ing in the relation of tenant to a landlord. rent paid in provisions,—rent paid in
Bro. Abr. Grants, 135. 2 Ckittg/s Bl. money, or generally,—a term in lands,
Com. 17, note. 6 Term R. 353. 1 C'rabb’s held on rent,—land itself, held for a
term and rent,-—-land held or hired for a
Real Prop. 69, § 87.
Land itself, lot and held for a term on term, for cultivation,—any land used for
payment of rent, (ipeum pradium eloca cultivation, whether hired or owned. By
tum.) 2 Bl. Com. 318. Spelmtm, voc. this process, the idea of cultivation has
F51-ma. Gilb. Rents, 2. “Sheep upon a become the prominent one in the modern
employed by Bracton.

farm.” 1 Leon. 41.—A capital or chief acceptation of the term; so much so, in
messuage in a vill or town, with great de deed, as to give rise to the modern words
mesnes belonging to it, that has been let
or demised to another for life, for years or
at will. Dyer, C. J. Plowd. 195. Termes
de la Ley. C'owell.——In more modern lan
age, a large tract or portion of land taken

now in common use; “ to farm,” to culti
vate land; “farming,” the business of cul
tivation. In England, however, the ideas
of a lease, a term, and a rent, continue to

be in a great degree inseparable, even from
%; a lease under a yearly rent, payable by the popular meaning of afarm, as they are
the tenant. Tomlins. In this sense,farm entirely so from the legal sense. The or

is a collective word, consisting of many
things, as a messuagc, lands, meadows,
pastures, woods, and other things apper
taining thereto. Id. Plowd. ub. sup.
Hence the common or popular signiﬁca
tions of the term, now preva ent in England
and America,—a tract of land, with suita
ble buildings, &c., taken, or hired for a cer

dinary expression “to farm out,” is an in

stance of the perpetuation of the same
meamng.
That rents were originally and cncrally
reserved and paid for inprovisions, feorme,)
is very clearly shown by Spehnan from the

Black Book of the Exchequer, Domesday
Book, and other ancient sources.

The

tain term, at a certain rent, for the purposes gradations of meaning from this primitive

-
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FAS

one, (already noticed,) do not, however, lessee may be said to be a farmer of what
seem to have followed in the order of time. ever thing he has in lease. Dyer, C. J.
Ferm (ﬁrma) was used in the sense of land Plowd. 195. Stat. Marlbr. c. 23, [24,]
leased, by a ehronicler of the time of William cited ibid. A farmer of the king, that is,
Rufus, A. D. 1089. Spelman, voc Firma. of the revenue. Perkins, ch. 1, sect. 5, B.
The same word (ﬁrma) occurs in the sense See 1 Leon. 12. 3 Id. 237. A lessee of
of a lease of land, in the early historian revenue. “ The farmers of the petty farms
Ingulphus. Id. ibid. And even the Saxon of wines and currants having sustained
feorme was used in Saxon times to denote great loss in their farm.” 2 Stale Trials,
1197. See Ferm, Fermor.
a manor. LL. Aluredi, c. 2, cited ibid.
To FARM LET.
. Lat. ad ﬁrmam
Farm, orferm, has been derived by some
In conveyancing.
from the Lat. ﬁrmus, ﬁrm, or ﬁxed; as de locare, to let to farm.
noting a ﬁxed rent, or term. Lib. Nig. “lords of operation in leases, introduced
Scacc. cited in Spelman.
Cowell, voc. at an early period in England. Dimisi,
Ferme. Bacon’s Works, iv. 217. Mr. corwessi, et ad ﬁrmam tradid-i; have de
Reeves inclines to derive it from the Ital. mised, granted, and to farm let. Co. Litt.
fermo, a bargain or contract. 1 Reeves’ 45 b. 2 Bl. Corn. 317. They are still
Hist. Eng. Law, 301, note. It is clearly, generally retained, although not indispen
however, the Saxon wordfearme or feorme, sable to the effect of a demise. 1 Steph.
(provisions,) with a slight change in the Corn. 476, 477.
letters. Spelman, voc. irma. See Feorme.
*,,* The English expression, to farm let,
FARM. In old English law. A lease is clearly taken from the Latin, the order,
of other things than land, as of im even, of the words being literally followed;
posts. There were several of these, such so closely, indeed, as sometimes to convey
as “the sugar farm,” “the silk farm,” and a wrong idea of the meaning. Thus, “to
farms of wines and currents, called “petty farm” is treated as a verb, and deﬁned
farms.” See 2 How. Stale Trials, 1197-— “to yield a return or rent.” Holthouse.
It is, however, obviously merely a very
1206.
The sugar farm was a lease granted of literal translation of the Latin words ad ﬁr
the impost upon sugar, for a term of years, mam, which might be more accurately as
at a certain rent. Id. 1206. “\Vhereas well as intelligibly rendered, “ for a farm,”
G. H. held thefarm of sugars upon a rent that
Ad ﬁrmam.
is, for a The
term.expression
See Farm,
“to put to
of 10,000 marks per annum, the Lord
Treasurer procured him to surrender that farm,” (ad ﬁrmam ponere,) “to give to
lease.” Id. 1196. The rent was called farm,” (ad ﬁrmam dare,) occur in records
the sugar farm-rent. Id. 1206. As to of the reigns of W'i1liam Rufus, and Henry
the silk farm and silk farm-rent, see Id. I. Spelman, voc. Firma.
1204. The lessees were termed farmers.
To FARM OUT. To let for a term, at
Id. 1197.
a certain rent. Usually applied to the
FARMER, (anciently FARMOR and farming of revenues.
FERMOR.) [L. Lat. ﬁrma-rius; L. Fr.
FARUNDEL. See Fardel.
fermer, qq. v.] In English law. One who
FARVAND. Norw.
from fare, to
held or hired lands for a term, (ad ﬁr travel, and vand, by water.
Passage by
mam,) on payment of a rent; (prwdii con water. 18 0. B. (9 J. S.-,<m,) sso.
ductor.) 3 Bl. Com. 318. Spelman,voc.
FAS. Lat. Right, justice; the divine
Firma. A renter of lands, (terrw lenens.) law. 3 Bl. Com. 2. Calv. Lear.
T. Jon. 156. “A man’sfarmer committed
FASTERMANS, Fastermannes. In Sax
waste.” Bac0n’s Read. Us. \Vorks, iv. on law. Surcties or securities; bondsmen.
206. “Termer and farmer.” 1 Leon. 49. LL. Edw. Conf. c. 39, cited in Spelmaa.
“Tenant and farmerl’ 1 H. Bl. 5.—A See Falstingmen.
FASTI, (pl. of Faslus, lawful.) Lat.
lessee for life, years, or at will. Termes
de la Leg/. D]/er, 59. 5 Co. 60, Lord In the Roman law. Lawful. Dies fasli ;
ltlountjoy’s case. Hence, by derivation, the lawful days; days on which justice could
modern meanings,—a lessee or hirer of lawfully be administered by the praetor.
land for cultivation; a cultivator of hired See Diesfasti.
land; a cultivator of land generally.
Farm.
A lessee of other things than land.

See

Fatelur tacinus qui jndicium fugit.

He

confesses his guilt, who flies from judg
A

ment, (or shuns a judicial trial.)

5 C0.

FAU
109 b, Foxley’s case.
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11 Co. 60 b, Dr.

Foster’s case. This maxim of the old law
of criminal evidence has been, in later times,
much limited and qualiﬁed. Flight is not
now regarded as conclusive evidence of
guilt, but only as a circumstance which it
is always of importance to take into con
sideration, and which, combined with

FEA
FAUX, Fala, Fause, Fair.

L. Fr.

In

old English law. False; counterfeit. Fauz
action ; a false action. Litt. sect. 688.
Four money ; counterfeit money. Stat.

Westm. 1, c. 15. Fauxpcys; false weights.

Britt. c. 20. Four serement; a false oath.
Stat. Westm. 1, c. 38. Yearb. M. 8 Edw.
III. 43.
others, may afford strong evidence of guilt;
F AUX. Fr. In the civil law. The
but which, like any other piece of presump fraudulent alteration of the truth. The
tive evidence, it is equally absurd and dan same with the Lat. faleum or crimen falsi,
gerous to invest with infallibility. Best on (<1<};V-) ,
<AU)aER, Fauser, Fauclwr. L. Fr. To
Pres. § 248. Burr. Ciro. Evid. 472, 473.
FATUITAS. Lat. [from fatuus, q. v.] falsify; to forge or counterfeit. Fauzer
In old English law.
Fatuity; idiocy. le seal le rog/. Stat. Westm. 1, c. 15.
Reg. Orig. 266.
FAVOR. [Lat. favor, from favere, to .
Folly. Bract. fol. 99 b.
favor.] Partiality; bias; affection. See
FATUITY. [Lat fatuitaa] Idiocy. Challenge.
Stock on Non Computes, Introd. 4-6.
FAVORABILIS. Lat. Favorable; en
FATUM. Lat. In the civil law. Fate; titled to favor; favored. Favorabilia ill
a superhuman power; an event or cause of legs sunt fiscus, dos, vita, libertas. Things
loss, beyond human foresight or means of favored in law are the treasur , dower, life,
prevention. See Damnum fatale.
and liberty. Jenk. Cent.94. I1VOI'tlbili01'6l
FATUOUS PERSONS. Idiots. Bell’s rel potins quam actores habentur. Defend
Diet. Jacob.
ants are regarded as more entitled to favor
FATUUS. Lat. In old English law. than plaintiffs. Dig}. 50. 17.'__125. Broom’s
An idiot or fool. Bract. fol. 420 b. Fa Max. [562.] Lihertns omnibus rebus favora
tuus ct idiota. Reg. Orig. 266.
l)lll0l' est. Liberty is more entitled to favor
Foolish; absurd, indiscreet or ill-consid [more favored] than any thing. Id. 50. 17.
ered. Fatuum judicium; a foolish judg 122.
“ FAVOUR OF LAW. \Vhat mean I
ment or verdict, Brant. fol. 289. Ap
plied to the verdict of a jury, which, though by that? The law is equal and favoureth
false, was not criminally so, or did not not. It is true, not persons; but things or
matters it doth favour.” Banon’s Arg.
amount to perjury. Ia’. ibid.
FAUCES TERRIE.
Lat.
Narrow Case of the Postnati of Scotland; Works,
headlands and promontorics, enclosing a iv. 345. , See maxims under Law.
FAZ. L. Fr. Make. Kelluzm.
portion or arm of the sea within them, [as
in a gorge, faucea] 1 Kent’s Com. 367,
FE. L. Fr.
Fee. Kelham. See
and note. Hale, De Jure Ala;-is, 10. Fee.
Story, J. 1 Star;/s R. 251, 259.
FEAL. L. Fr. Faithful. Britt. fol. 1.
FEALTY. [L. Fnfeaulté; Fr. foi; L.
FAULT. [Lat. culpa.] In the civil

law.

Negligence; neglect; omission of Lat. ﬁdelitaa]

care. See Culpa.
FAUSENERIE, Fausinerie.
L. Fr.
Forgery. Britt. c. 4.
FAUSEOUR. L. Fr. A for er, or
counterfeiter. De fauseours de sea 8, et de
monoye. Britt. c. 4.
FAUSER, Fauxer, Faucher. L. Fr. To
falsify ; to counterfeit or forge. Kelham.
FAUSINE, Fausyn. L. Fr. Forgery
or counterfeiting. Britt. c. 4, 22.
FAUTOR.

In feudal and English law.

Fidelity; the feudal obligation by which
the tenant or vassal was bound to his lord,
to befaithful and true to him, and to per

form the services incident to his tenure.‘

1 Bl. Com. 367.

2 Id. 45.—The bond of

ﬁdelity, obedience and service, by which,
generally, a subject is bound to his sove
reign, particularly a vassal to his lord ; (_/L
dei, obsequii,et servitii ligamen, quogencrali

ter subditus regi, particulariter, vassallus
Lat. [fromfavere, to favor; domino astringitur.) Spelman, vocc. Fi

L. Fr. fautoun] In old English law. A deles, Fidelitas. General fealty is other
favorer, or sup orter of others; an abettor. wise, and more commonly, called allegiance.
Cowell. Jaco . One who encouraged re 1 Bl. Com. 367. See Fidelitas.
The oath itself, (ipsum ﬁdelitatis jusju
sistance to the execution of process. Stat.
randum,) by which the feudal obligation
Westm. 2, c. 39.

rs».
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was assumed, and ﬁdelity to the lord sworn
by the tenant. Spelman. Bract. fol. 80.
Britt. c. 68. Feud. Lib. 2, tit. 4. Litt.
sect. 130. Fleta, lib. 2, c. 6. The distinc
tion between these two senses \of the word
is not generally observed; the oath being
considered as the obligation itself. 2 Bl.
Com. 86. 3 St¢72h. Com. 508. 1 C’rabb’s

FEE

FEAT. L. Fr. Done; a deed.
ham. See Fait.
FEAW. L. Fr. Fire. Kelham.

Kel

FECIALES. Lat. An order or body
%ollegium) of priests or heralds among the
omans, whoe oﬂice was to declare war

and make peace.

Cato. Lez.

Grotius de

Jur. Bell. lib. 2, c. 23,§ 4. 1 Kent’; Com.
Real Prop. 610, § 770. See the form of 6. Brande.
the oath, Feud. Lib. 2, titt. 5, 6, 7. Fleta,
FECIAL LAW. The law relating to
hhac1a§m.
declarations of war and treaties of peace
Fealty was always considered as the es among the Romans. So called from the
sential feudal bond between lord and vassal, feciales, (q. v.) who were charged with its
without which no feud could exist. Fide execution.‘ 1 Kent’s Com. 6. See Jus
litas est de substantiafeudi. Duarenus de feciale.
Feud. cited in Cowell. Feudi substantia
FEDERAL. [from Lat. foedus, a league
in solo ﬁdclitate qua: est ejus forma essen or treaty.] Founded upon or formed by
tialis, subsistit. Dumoulin, tit. des Fiefs, a league, treaty, or compact between inde
n. 115. Guyot, Inst. Feod. ch. 2. Wright endent states. The government of the
on Tenures, 35, 55, 138. 3 Kent’s Com.
nited States is a federal government, as

510. Hence it was always, in England, an being formed by the union of several inde
indispensable incident to every kind of pendent states, each surrendering aportion
tenure, except frankalmoign. In modern of its power to the central authority. A
times, however, it has fallen into disuse, federal is strictly distinguishable from a
and it is no longer the practice to exact its national government, (though in the United
performance. Hargr. Co. Litt. Note 20,
lib. 2. 3 Kent’s Com. 511, 512. Even in
theory, it is now conﬁned to copyhold ten
ures, and is usually respited by a small

payment by the tenant.
Prop. 610, 611, § 770.

States the terms are often used indiffer
ently,) the latter being properly an aggre
gation of individual citizens. The consti
tution of the United States is pronounced
1 Crabb’s Real by Mr. Madison to be neither a national,
nor a federal constitution, but a composi

FEAR. [Lat. metus, timor.] Apprehen
sion of harm.

See llletus.

tion of both.

Federalist, No. 39.

FEDERAL. In American law. Be
Apprehension of harm or punishment, as longing to the general government, or union
exhibited by outward and visible marks of of the states. Founded on, or organized
emotion. An evidence of guilt in certain under the constitution or laws of the United
cases.. See Burr. Circ. Evid. 476.
States.
FEARE. L. Fr. To make. Kelkam.
FE’E. An abbreviation of Femme, or
See Faire.
Feme, (q. v.) Britt. c. 93.
FEARME. Sax. Food, provisions; a
FEB. L. Fr. and Eng. [L. Lat. feodum.
feast or entertainment; (Lat. cibus, alimen feudum ; Fr. ﬁef; Scotch, feu ,' from Sax.
tum, cama.) Fearme sillan ; to give food. feh, feoh, a stipend or reward.) In feudal
LL. Oanut. par. 2, c. 68, cited Spelman, law. A stipendiary estate, he d of a supe
voc. Firma. See Farm, Feorme.
rior by service."‘ 1 Strph. Com. 161. A
FEASANCE, Fa-isance, Feasaunce, Fe right to the use of another’s land, as a sti
sance, Feasans. L. Fr. [from faire, to do.] pend for services to be performed.* Id.
A doing; the doing of an act. See Mal 163. Spelman, voc. Feodum.
feasance, Misfeasance, Nonfeasance.
Such estate or right, held as an inheri
A making; the making of an iudenture, tancc.‘* Id. ibid.
release or obligation. I/itt. sect. 371.
The land itself, held of a superior by
Dyer, 56 b, (Fr. ed.) The making of a service.‘ Id. ibid. Wright on Tenures.
statute. Keilw. 1 b.
19, 149. 2 Wooddes. Loct. 6. Sec Fro
FEASANT, Faisant, Fesaunt. L. Fr. dum, Feudum.
[from fuire, to do.) Doing.
In early En lish law. That which one
FEASOR. L. ‘r. [from faire, to do, to holds of anot er by service, (quod quis
make.] Doer; maker. Feasors del estat tenet ab alio.) “As if one should say, such
ute; makers of the statute. Dyer, 3 b. a one holds of me so many fees, by knight
service ;” (ut si guis dicat, talis tenet dc mt
(Fr. ed.)

FEE
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FEE

tot feoda per servitium militar
Bract.
*,," The word fee occurs in precisely its
fol. 263 b. Flela, lib. 5, c. 5, § 7. 2 Bl. present form, in the law French of Brit

Corn. 105. 1 Staph. Com. 219.
That which one holds by any title to him
and his heirs ; (id guod quis tenet ezquacun
que causa sibi, et hwredibus suis.) Bracl. fol.
263 b. Fleta, lib. 5, c. 5, § 27. Britt. c. 79.
A certain quantity of land, held on con
dition of service, or held as an inheritance.
" He holds so many fees.” B-ract. ub. sup.

ton, and is used without change by the '
best writers in that language, to the time
of Littleton. Feodum (q. v.) is the Latin
form, employed by Bracton, and other early
English writers. The Lat. feudum and Fr.

ﬁef (qq. v.) are used in the feudal law of
the continent. Feu, (q. v.) has always
been peculiar to the law of Scotland.

As

“To enter one’s fee ;” (fcodum intrare.) to the ultimate derivation of the word, (of
Id. fol. 46, 263 b. Artie. Cleri, c. 9. The
same as to enter into one’s tenement. Bract.
fol. 46 b. “ To distrain one’s fee ;” (dis
tringere feodum.) Id. fol. 263 b. Britt.
c. 27. See Knight’s fee, Lay fee.
A seigniory, manor or lordship, as adis
trict of territory or jurisdiction. Mag.
‘ Chart. 9 Hen. Ill. c. 2. “Out of his fee
or seigniory,” (extra feodum, Fr. hors de
son fee.) U0. Litt. 1 b. Stat. Marlbr. c.
2, 15. “In the san1e vill, and of the same
fee,” (in eadem villa, et de eodem feodo.)

which these are only different forms,) va
rious opinions have been entertained.
Cowell and the author of the Termes do
la Ley, who are followed by Lord Coke,
derive fee from the Fr. ﬁefi Co. Litt. 1 b.
Mr. Crabb considers it a corruption of
feud. Crabb’s Hist. Eng. Law, 382.
Others derive it, through the Lat. feudum,v
from ﬁdes, (Lomb. and Ital. fede,) faith or
ﬁdelity.

Feud. Lib. 2, tit. 3, § 3.

Con

nanus, cited in Calv. Lea. Webster. Oth
ers, from the Germ. tub, war. Ualv. Lax.
Bract. fol. 36. Britt. c. 21, 55.
Others, ain, from the Graaeo-Latin emphy
An inheritance. “ To hold in fee," (in teusis of t e Roman law. Palgrave’s Rise,
feodo.) “ In fee, or for life,” (in feodo, vel &c. p. ccvi. 1 Spence’s Chancery, 32, note.
udvitam.) Bract. fol. 13 b, 29 b, 30, 31, The most satisfactory derivation, however,
32, et passim. Britt. c. 79.
both as to form and sense, is that adopted
In modern law. An estate of inheri by Spelman, from the Sax. feh, or feoh, a
tance. 2 Bl. Com. 106. Litt. sect. 1. stipend or reward. Takingfeoh as the root,
Co. I/itt. 1 b. Sec Fee simple. This is a slight change in the letters, and a much
called by Blackstone the secondary mean slighter one in the sound produce fcu, the
ing of the term, the primary and original Scotch word. These two forms Latinized
one being, an estate held of a superior. 2 become feodum and feudum respectively;
‘Bl. Com. 105, 106. It appears, however, the letter d being introduced, as Spelman
to have been the more important meaning observes, for euphony. The French form
of the two, as early as the time of Bracton, ﬁef is the same word feu in different letters,
who mentions it ﬁrst in the order of his the change from ﬁnal u to f, being a com
deﬁnitions. Bract. fol. 263 b. Both mon and very natural one; as in the old
meanings are still, in England, essential to word farleu, (q. v.) changed into farlief.
the idea of a fee, all lands being supposed In this way, all the old forms are very sim
to be held either mediately or immediately ply accounted for. In point of sense, on
from the sovereign. 1 Steph. Com. 173. the other hand, the meaning offeh or feoh,
See Tenure. Fee, without other words, (wages or reward,) accords entirely with
means fee simple. Litt. sect. 293.
the essential idea of the feudal grant of
In American law, a fee means an estate land. The objection to emphgteusis, as the
of inheritance belonging to the owner and origin of ﬁef or fee, lies not more in the
transmissible to his heirs. 3 Kent’s Com. form than in the meaning; emphgtcusis
signifying not only a lease of land for
514. 4 Id. 3, 4.
FEE. [L. Lat. feodum.] A reward or agricultural purposes, but a lease for :1
compensation given to one for the execu very long term, if not in perpetuity, which
tion of his oﬁiec, or for professional ser is far from agreeing with the nature of the
vices; as to a clerk, sherilf, attorney, ﬁrst feudal grants. Sec Feud, Feuduin.
counsellor, or other oﬂicer of a court. Besides, if emphgteusis supplied the proper

Cowell. This is the primitive meanin of
the word, (Sax. fch, or fcoh,) from w ich
Spelman derives the term feodum or feu
dum itself. Spelman, voc. Fcodum.
V01. I.
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idea, it is diﬁicult to see how these grants
came to be so long called, as they ﬁrst

were) beneﬁcia. The same 0 jcction ap
pears to be applicable to the word ﬁdcs, as

FEE
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the origin of fee, which is the opinion
adopted by Webster. If ﬁdes ( faith) con
stituted so essential an idea in the nature
of the feudal grant, it is probable that such
grant would have been at ﬁrst called in
Latin feudum, instead of berwﬁcium, (q. v.)
But the word feudum does not, according
to the best authority, occur in records
until the eleventh century, long after
the establishment of the system. See
Feudum.
If Spelman’s opinion be correct, that
the old Saxon was the more ancient dia
lect of the German, it may not be too much
to assume that feoh was the primitive word
used among the ancient Germans, to de

FEE

the worveudum ﬁrst occurs, a clearly bar

barous or low Latin term; readily framed,
we may suppose, by adding to the ver
nacular'feoh or feu, the usual Latin termi
nation. What strengthens this supposi
tion is the fact that feoh now conveyed
with great accuracy the leading idea of a
feudal estate, viz.: an interest in land held
as a stipend, wages or reward for military
service, being in the nature of a considera

tion, or quid pro quo, and therefore con
sidered more a matter of right, thanfavor.
The ﬁrst form offL'0h or feu itself, as a term
of law, seems to have been the French
ﬁe/'. See Fiqf. From this it is not im
probable the word fee was formed by the
note a stipend or reward, and would Normans and introduced into England;
naturally be applied to any kind of proper the Scotch adopting, with less alteration of
ty bestowed as a consideration for services. sound, the form feu. It may be added
That grants of land in this shape were not that the co in the English frodal, feofment,
unknown to the nations of Northern Eu enfeqf, and the L. Lat. feodum, feoj'u.men
rope at a very early period, appears strik tum and feoﬁare, points very distinctly to
ingly (as Sir William Blackstone has ob feoh as its origin, and indeed can be ac
served) from what is recorded by the counted for in no other way.
historian Florus of the Cimbri and Teutones
FEE-FARM. [L. Fr. feefermc ,' L. Lat.
on their irruption into Italy, about a cen feodi ﬁrma; Sc. feuferme; literally, the
tury before the Christian era. It is said farm of a fee.] In English law. A tenure
that they requested to have a grant of land of lands in fee, at a certain farm or rent.
made to them as a stipend, for which they May. Cart. 9 Ilcn. III. e. 27. Id. Johan.
would perform military and other services, c. 37.—-Land held of another in fee, in con
(at martius populus aliquid sibi terra: daret sideration of an annual rent, and without
quasi stipendium, cmterum, ut vcllet, mani homage, [fealty,] or any other services than
bus atque armis suis utaretur.) L. Florus, were actually speciﬁed in the deed of feoff
lib. 3, c. 3. It is not therefore unreasonable mcnt by which the estate was created.
to suppose that when the feudal system Cowcll. Britt. c. 96. 2 Inst. 44. But,
came to be introduced, the grants of land according to Spelman and others, fealty
.under it were actually called, in the ver was due in any case. Spelman, voc. Feodi
nacular of those nations who were of Ger ﬁrma. Termes de la Leg/.—-An estate par
man origin, feohs or feus. The adoption taking of the character both of a lease (or
of the Latin word beneﬁcia as the earliest farm,) and a fee; or, in other words, an
appellation, on record, of the feudal grants, estate in fee, subject to a perpetual (farm
may be accounted for, on the ground of its or) rent. Hargr. Co. Litt. Note 235, lib.
more fully expressing what was then the 2. 2 Bl. Com. 43. 2 Steplz. Com. 27.
leading idea of those grants, viz.: a thing See Feodi ﬁrma. In the old books, fran
bestowed by the mere favor of the giver or chises arc said to be granted in or to fee
lord, and resumable by him at pleasure. farm. Britt. fol. 2. Stat. Westrrt. 1, c. 31.
Feud. Lib. 1, tit. 1, § 1. Lib. 2, tit. 23, Fleta, lib. 2, c. 50, 80.
§ 1. It was also a pure and genuine Latin
FEE-FARM RE T. The rent reserved
word, which may have recommended it at

on granting lands in fee farm»; the amount

a time when the practice of framing barba of which must have been at least one-fourth
rous Latin from Teutonic and other stocks of the value of the lands at the time of its
had not become fully established. When, reservation. Co. Litt. 143 b. It mightbe
however, the feudal grants became heredi one-third, or even one-half. Spelman, voc.
tary, it was found necessary to adopt a Feodi ﬁrma. Tcrmes de la Lay. Britt0n's
new name, the estate of the tenant being words are, a rcspondre pur cur par an lc
of .a more permanent and stable character verrey value, on plus ou meyns ; (to answer
than was properly expressed by the word for them yearly the true value, more or
beagﬁcium. At this very point in history less.) Britt. c. 66.

(611)

FEE

Some writers use fee farm to signify not
only the estate itself (see F'eefarm,) but
the rent reserved on it, taking the word
farm itself in the sense of rent. Hargr.
Co. I/ill. Note 235, lib. 2.

In that sense,

the addition of the word rent is clearly
superﬂuous. But as farm also signiﬁes a
lease, it seems to be more accurate to em

FEI

down (amputalur ct rescinditur,) to certain
heirs. Spelman, voc. Feodum. 8 C0. 27.
Uowell. And this accords with the mean
ing offeudum talliatum among the feudists;
a mutilated or truncated inheritance, a fee
curtailed of its proper quantity or extent.
According to others, because it isa particu
lar estate cut out of the old conditional fee
simple, by the operation of the statute de
donis. O'rabb‘s Hist. 177. 2 Bl. C0m.112.
1 Steph. Com. 228. 2 Crabb‘s Real Prop.
21—23,
970, 971. As to fees-tail in
American law, see 4 Kenl’s Com. 14—19,
and notes.
FEEL. L. Fr. Faithful. Kelha-m.

ploy the expression fee;/‘arm to denote the
estate, and fee;/'arm rent the rent reserved
out of it. See Farm.
FEE SIMPLE. [L. Lat. feodum sim
plan] A pure fee; an absolute estate of
inheritance; that which a person holds in
heritable to him and his heirs forever.
Litt. sect 1. C0. bill. I b. 2 Bl. Com.
FEET, Feat. L. Fr.
Made; done.
106. Termes de la Ley. An estate to a Kelham.
FEEZ, Feetz. L. Fr. Pensions; fees.
man and his heirs forever. Halc’s Anal.
sect. xxx. See Fee. Called simple, that Kelham.
FEEZ. L. Fr. Times. Kelbam. Au
is, pure, becanse clear of any condition,
.
limitation, or restriction to particular heirs; trefeez; heretofore. Id.
FEFFE. L. Fr. A feoﬁ'ee. Britt. c.
being descendible to the heirs general,
whether male or female, lineal or collateral.

2 Bl. Com. 106. C0. Litt. 1 b, 2 a. See
Simple. Fee, however, itself, without the
addition of the word simple, imports the
same thing. Litl. sect. 293. Spelman, voc.
Feodum. It is the largest estate and most
extensive interest that can be enjoyed in
land, being the entire property therein. 2
Bl. Com. ub. sup. Lilt. sect. 11. Spel
man, voc. Feodum.

4- Kenfs Cam. 5.

It

is created in deeds by the word “heirs,”
(to such a person and his heirs,) which is
the proper, and, at common law, the indis
pensable word for that purpose, and cannot

be supplied by any other, even “heir” in
the singular. 0'0. Litt. 8 b. 2 Preston on
Estates, 8. But see 4 Kent’s Com. 5, note.
So that, if a conveyance be “ to a man for
ever,” or “to a man and his assigns for

ever,” or “ to a man and his heir,” he will
have but an estate for life. Termes de la
Leg/. Wharton’s Lee. 4 Kent’s Com. 5, 6.

34, 42.
FEFFEMENT, Fqfment.
feoffment

Britt. c. 34, 47.

Scacc. P. 23 Edw. I.
FEFFOUR. L. Fr.

L. Fr.
Mem.

Afeoffor.

A
in

Britt.

0. 34, 42.

FEGANGI. [from Sax. feh, money or
goods, and gauge, to go.] In old European
law. A thief caught in the act of going
oﬁ' with the thing stolen. LL. Longob.
lib. 1, tit. 25, l. 2. Spelman.
FEI. L. Fr. Faith. Kelham.
FEIGNED ISSUE. In practice. An
issue produced in a pretended action be
tween two parties, for the purpose of trying
a single question of fact, which it becomes
necessary to determine in the progress of a

cause.’Ir It is frequently directed by a
court of chancery, to determine the fact of
‘ adultery, of the validity of a will, &c., and
‘ sometimes, though rarely, by a court of

law. The issue is produced upon a declara
This rule, however, has been modiﬁed in tion, and plea; the plaintiff declaring, by

regard to wills; and, in American law, in a ﬁction, that he laid a wager of so much
some cases entirely abolished by statute. with the defendant, that a certain fact was
Id. 6—8, and notes. 1 Hilliard’s Real: so, and then avers that it is so, and there
fore demands the sum wagered; the de
Prop. 609. See Heirs.
FEE TAIL. [L. Fr. fee taille ,' L. Lat. fendant admitting the feigned wager, but
feudum lalliatum; from Fr. tailler, to out] denying that the act is so. Issue is there
A limited or restrained fee; literally a cut upon joined as to the fact, and brought to
fee. An estate of inheritance limited and trial like any other issue of l'.-n‘t, and the
restrained to some particular heirs of the verdict of the jury determines the question.
person to whom it is granted, in exclusion 3 Bl. Com. 452.
This has sometimes been deﬁned a ﬁc
of others. 2 C'rabb’s Real Prop. 22, 23,
§ 971. Called tail, that is, cut, according titious issue. The ﬁction, however, is not in
to some, because cut, clipped, or pared the issue, which is real, as are the plead
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ings; but in the action which is supposed interred in churchyards, or other ordinary
to be brou ht, and in the state of facts burial grounds, but under marked circum
(the wager§ upon which it is founded, stances indicative of the law’s abhorrence
which in reality have no existence. By the of the crime; the interment bein ordered
English statute 8 & 9 Vict. c. 109, s. 19, to take place at night, and wit out the
any question of fact may now be referred performance of an Christian rites. Id.
to a jury, by any court either of law or ibid. note. Suiei e does not seem to
equity, in a direct form, in lieu of a feigned be regarded as a crime in the United
issue. 4 Staph. Com. 28.
States.
FELON. L. Fr. and Eng. [L. Lat.felo.]
FEINT ACTION. See Faint action.
FEISOR. L. Fr. A doer; an actor; One who has committed, or is guilty of
one who does a criminal act; an offender. felony. See Felony.
FELONIA, Fallonia. L.Lat. Felony.
Yearb. Add. T. 2 Edw. III. 14, 17. Feis
Bract. fol. 29 b, 30. In felonia; felo
ours; makers. Ifclham.
FELAGUS. L. Lat. 1[from Sax. fe, niously. Id. fol. 121, 138, 146. Felonio
faith, and lag, boundg
n Saxon law. dc seipso ; felony of himself. Id. fol. 150.
In the feudal law. The act or offence
One bound or pledge for another. A
friend who was bound in the decennary for by which a vassal lost or forfeited his fee.
the good behaviour of another; called by Fallonia est culpa sea injurio propter quam
Spelman socius individuus, and vita: comes; vasallus amittit feudum. Hostims. de
an inseparable companion, or companion for Feud. Spelman, voc. Felo. Calv. L02.
life. Spelman, in voc. A sworn brother. voc. Fallania. Itmight also be committed
LL. Will. Cong. cited in Blount. The fe by the lord against the vassal. Feud. Lib.
lagus was a very important person in the 2, tit. 47.
Saxon law, and took the place of a man’s
Any capital crime. Feud. Lib. 2, tit.
parents or lord, where he had neither. LL. 26, §l24. Hotom. de Verb. Feud.
Fe onia implicatnr in qualihct proditinac.
Edw. Oonf. cc. 15, 35. From this word,
changed intofelawe by the Anglo-Normans, Felony is implied in every treason. 3

Spelman derives the word fellow.
FELE, Fcal.
Foal.
FELO.

L. Fr.

L. Lat.

Faithful.

A felon.

Inst. 15.

See

Brant. fol.

FELONICE.

L. Lat.

_ Feloniously.

Anciently an indispensable word in indict
ments for felony, and classed by Lord Coke

Fleta, lib. 1, c. 28, § 11. among those voces artis, (words of art.)
which cannot be expressed by any peri
Id. lib. 3, c. 10, §2.
FELO DE SE. L. Lat.
Fr. felon phrasis or circumlocution. 4 Co. 39. Co.
dc luy mesma] A felon of himself; a. self Litt. 391 a.. 4 Bl. Com. 307. Bracton
murderer. Finch’s Law, lib. 3, ch. 20. uses the expression infclonia, which means
One who deliberately puts an end to his the same thing. See Fclonia.
FELONIE. L. Fr. Felony. Britt.
own existence, or commits any unlawful
malicious act, the consequence of which is c. 1, 4, 5, 6, 20,22. Guyot, Inst. Feod.
his own death; as if, attempting to kill ch. 12.
FELONIOUS. Having the quality of
another, he runs upon his antagonist’s
sword, or shooting at another, the gun felony. See Felony.
Criminal. 2 N. Y. Rev. St. [702,] 587.
bursts, and kills himself. Ilawlc. P. C. b.
1, ch. 27. 1 Hale’s P. C’. 413. The par-' § 31. 2 Compiled Laws of Michigan,
ty must be of years of discretion, and in 1568, see. 19. This is rather the popular,
his senses, else it is no crime. 4 Bl. Com. than the technical meaning. In a. late
Ohio case, it was said that “under our
189. 4 Steph. Com. 109.
"',,*"' Suicide (in the sense of intentional criminal code, the word felonious, although
self destructi0n,) has always been regarded occasionally used, expresses a signiﬁcation
as a crime in English law, punished with no less vague and indeﬁnite than the word
forfeiture of goods and chattels, and, until criminal.” Bartley, J. 4 Ohio St. R.
recently, branded by ani ominious burial 542.
in the highway, with a sta ‘e driven through
FELONIOUSLY. [L. Fr.felom'semenl ,‘
the body. 4 Chilly/‘s Bl. Com. 190. By L. Lat. felom'cé.] An indispensable word
the act of 4 Geo. IV. c. 52, § 1, this bar in modern indictments for felony, asf¢Iom'cé
barous kind of burial was abolished, and was in the Latin forms. 4 Bl. Com. 307.
the bodies of suicides were directed to be See Felonice.
Made synonymous with

30.

See Felon.

FEL
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“criminally,” by 2 N. Y. Rev. St. 702,] lonia. In criminal law. An offence which
587, § 81. 2 Comp. Laws ofillic igan, occasions a total forfeiture of either lands
1568, see. 19. 24 Missouri R. 380.
or goods, or both. 4 Bl. Com. 95, 98.
FELONIOUS HOMICIDE. In crimi
An offence punishable by forfeiture, and

nal law. The offence of killing a human also by death or other punishment. Id.
creature of any age or sex, without justiﬁ ibid. See 4 Ohio St. R. 542. 1 Wiscon
cation or excuse. 4 Bl. Com. 188. There sin R. 184, 1813.
are two degrees of this offence, manslaugh
An offence punishable by death, or by
ter and murder. Id, 190. 4 Staph. Com. imprisonment in a state prison. 2 N. Y.
108, 111.
Rev. St. [702,] 587, § 30. 2 Comp. Laws
FELONISEMENT. L. Fr. Felonious of Michigan, 1568, see. 18.
ly. Britt. c. 22.
An offence punishable by imprisonment
FELONY. [L. Lat. felonia, fallonia ; in a state prison. Rev. Stat. of Wisconsin,
from Sax. feh, ﬁef, feud, or fee; and (1858,) 979. See I IVisconsin R. 184,
Germ. hm, price or value; the cost of one’s 188. 1 Park-er’s Grirn. R. 39.
fee, (Lat. pretium feudi ;) or from Sax.
‘J’ This term, and its peculiar import of
fwlen, feZen,to fail, fall, offend. Spelmam] forfeiture, are derived from the feudal law,
In feudal law. An act or offence on the part (supra ;) and, in En land, forfeiture is still
of the vassal, which cost him his fee; or, the true criterion of elony. 4 Bl. Com. 97.
in consequence of which his fee fell into 4 Steph. Com. 61. The punishment of
the hands of his lord, that is, became for death also enters, in a great degree, (though
feited. See Felonia. Perﬁdy, ingratitude not necessarily nor uniforml_v,) into the idea
or disloyalty to a lord. Guyot, Inst. Feod. of felony. 4 Bl. Com. 97, 98. Hence,
ch. 12.
Blackstone has deﬁned it to be “ an offence
‘f,,,"‘ The word felony is clearly derived which occasions a total forfeiture of either

from the felonia of the feudal law, though

lands or goods, or both, at the common

the latter, according to Dr. Wooddesson,
rarely occurs in any ancient code. It is to
be met with, however, in the collection of
Sicilian laws by Lindenbrog, and more fre
quently in the Books of Feuds. Feud. Lib.

law, and to which capital or other punish

ment may be superadded, according to the
degree of guilt.” Id. 95. In American
law, forfeiture as a consequence of crime
being generally abolished, the word felony
2, titt. s7, 38, 47. 2 Wooddes.Lect. 306, has lost its original and characteristic mean
note. Spelman, voc. Felo. Though pro ing, and is rather used to denote any high
perly denoting merely the forfeiture of a crime that is punishable by death or im
fee, it seems to have acquired the same prisonment. See the New-York deﬁnition,
sense it bears in the common law, via, a supra. United States Digest, Felony. In
heinous crime of any sort. Hotoman (dc a late Ohio case, it was said, “The term
Verb. Feud.) deﬁnes it to be any capital felony has no distinct and well-deﬁned
oﬁ'ence; (quodvis capitalefacinus.) Cow meaning, applicable to our system of crimi
nal jurisprudence." Bartley, J. 4 Ohio St.
cll. See Fclonia.
Of the two etymologies of this word R. 542. Felony is indeed, properly, rather
iven by Spelman, (supra,) Sir William a generic term, denoting a certain class of
lackstone has adopted that which derives offences, than any one in particular. In
it from the two words fee and lon. 4 Bl. England, it includes all capital crimes be
Com. 95. Dr. Wooddesson prefers that low treason, and, strictly, treason also. 4
from falen, and considers the other deriva Bl. Com. 95, 98. 3 Inst. 15.
FELONY, COMPOUNDING OF. See
tion far fetched. 2 Wooddes. Lect. 306.
It is a very judicious remark of the writer Compounding felon;/.
FEM. A form of writing feme, (q. v.)
last quoted, on the subject of etymology,
tha “ words are oftener deduced from some Frc uent in Coke and other old writers.
F ME, Fem, Femmc, Fam. L. Fr.
other sinylc word, than from two or more.”
Id. ibid. The practice of dividing words [from Lat. femina.] A woman ; a wife.
into parts, and attempting to account for Si prent la feme it feme ; if he take the
the formation of each part as a distinct and woman to wife. Litt. sect. 665. Le baron
original element of composition, has often et la feme sontforsque come une person en
led to the most fantastic and absurd de ley ; the husband and the wife are but one
rivations. See Agreamentum, Testament.
rson in law. Id. ibid.
FELONY. [L. Fr. felonie ; L. Lat. fo
FEME COVERT, Femme Gouverte. L.

FEN
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Fr. [L. Lat. femina co-opertd] A mar- law.
ried woman.
Com. 298.

1 Bl. Com. 442.

Money or tribute exacted for the

2 Steph. repellin

See Covert baron, C01/erture.

of enemies.

Spelman.

Cowell.

FEO LESCE. L. Fr. Weakness. Kel

FEME SOLE. L. Fr. [Lat. femina ham.
sola.] Asole, single or unmarried woman.
FEOD.
Lat. feodum.] Supposed
FEME SOLE TRADER, (or MER- by some to be the primitive word expres
CHANT.) In English law. A married sive of a feudal grant or estate; and from
woman, who, by the custom of London, which the Lat. feodum was immediately
trades on her own account, independently formed; (Sax. feohod, from feoh, a stipend,

of her husband; so called, because, with
respect to her trading, she is the same as
a feme sole. Jacob. Cast. of Load. cited
3 Barr. 1776. Cro. Car. 68.
The term is applied also to women de
serted by their husbands, who do business
asfemes sole. 1 Peters’ R. 105.
FEMELE. L. Fr. Female. Soit masle
soit femele ,' be it male or female. Britt.
0. 18.

and had, state or condition. Spelman.
Or, feeodh, from fee, a stipend, and odh,
property. 2 Bl. Com. 45, note.) The
better opinion, however, seems to be that
feodum was formed simply from feoh, the
primitive word; and that feed is merely
the Anglicized form of feodum, as feud is
of feudum. See Feodum, Feoh. It is not
used by Blackstone, though its derivative
feodal is uniformly. See Feodal, Feudum.

FEODA. (pl. of feodum, q. v.) In
FEMME. L. Fr. A woman or wife.
Britt. c. 24, 102, 108. Sec Feme.
old English law. Fees. Cum feodis ct
FENATIO, Feorzatio. L. Lat. [from proﬁcuis; with the fees and proﬁts. Plowd.
Fr. faon, a fawn.] In forest law. The 12 a, arg.
fawning of deer;

the

fawning season.

FEODAL.

[L. Lat. feodalia] Relating

to, belonging to, or having the quality of
a feed, feud, or fee; feudal. 2 Bl. Com.
44, et passim, in book 2, chap. 4. Cowell.
This word is uniformly used by Blackstone
in preference to feudal, probably after the
officer proclaimed that the business of the example of the old writers, and the con
court was now commencing, and interdict stant use of feodum in Bracton, the Re
ing all manner of persons from disturbing gister and Magna Charta, instead of feu
their proceedings. This was called fenciny, dum. So the Lat. feodalis generally occurs
q. d. defending or protecting the court in the Scotch writers.
FEODAL ACTIONS.
Real actions;
against all intrusion or molestation. 1
Pits. Crim. Trials, part 1, p. 75, and note. so called in the old books, as originally re
Id. p. 46, and note. A fenced court is lating to feoda, fees, or estates in land.
called, in the old Scotch, “ ane defensat MW. e. 2, § 6. 3 Bl. Com. 117.
FEODALITY, Feudality. L. Lat. feo
court.” Id. part 2, p. 330. See Aﬁirmare.
FENCE MONTH.
[L. Lat. mensis dalitas.] Fidelity or fealty.
owell. See
prohibitionis, mensis 1/etc'tus.] In forest Faulty.
law. The prohibited month. A period of
FEODARY, Feudary. [L. Lat. feuda
thirty-one days in the year, during which tarius.] In English law. An ancient
time it is unlawful for any man to hunt in oﬁcer of the court. of wards, appointed by
the forest, because at that time the female the master of that court by virtue of the
deer are fawning. This period commences statute 32 Henry VIII. c. 46. Abolished
ﬁfteen days before midsummer, and con by stat. 12 Car. II. c. 24. Cowell. Km
tinues until ﬁfteen dafys after. It is also nett's Gloss. ibid.
called defence month, or the same reason,
FEODATORY, Feudatory. In feudal
defence meaning prohibition; or, according law. The grantee of a feed, feud or fee;
to some, because the deer are then to be the vassal or tenant who held his estate by
dq/‘ended from the annoyance of sportsmen feudal service. Tcrmes de la Ley. Black
and others. Termes de la Leg/. Manwood. stone uses ﬁzudatory. 2 B1. Com. 46.
FEODI FIRMA. L. Lat. In old Eng
Cowell. Spelman. Blount.
“ FENCES” pass under the word “land.” lish law. Fee farm ; the farm of a fee.
1 0'omstock’s R. 564. See Railfences.
Artie. Mag. Cart. Johan. c. 27. In the
FENGELD. Sax. [from fen, enemies, charter of 9 Hen. III. it is written as one
and geld, money or tribute.] In Saxon word, ﬁsodzjﬂwna.
Spelman.
FENCE, (or FENSE.) In old Scotch
law. To defend or protect by formalities.
To “fence a court” was to 0 en it in due
form. Before proceeding wit the trial, an

FEO
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Feodi ﬁrmarius; the lessee or farmer —an estate of inheritance,) some English
of afee; a fee-farmer; one who held in writers, especially of late, have thought ﬁt,
fee farm.
Bract. fol. 166 b. See Fee by way of clearer distinction, to designate

farm.
FEODUM.

stipend, or fec.]

the ancient feudal grant as a feed. See Feed.

FEODUM. L. Lat. In old English
A law. A seigniory or jurisdiction. Fleta,

L. Lat. [from Sax. feoh, a

In old English law.

fee; the same as feudum. See Fee, Feu lib. 2, c. 63, § 4.
dum. This is the word uniformly em
A fee; a erquisite or compensation for
ployed by Glanville and Bracton to denote a service. lgleta, lib. 2, c. 7. See Slcene
an estate of inheritance, and an estate held de Verb. Sign.
of another by service, instead of feudum,
FEOFAMENTUM. L.Lat. [from feo

which is invariably used by the continental fare, q. v.]
feudists. Spelman. Feodum est id quod
quiz tenet ea: quacunque causa, sibi et hae
redibus suis; fee is that which one holds by
any title, to him and his heirs. Bract.
fol. 263 b. Item dicitur feodum alio modo
-—qu0d quis tenet ab alio ; that also is called
fee in another sense, which one holds of
Id. ibid. Fletu, lib. 5, c. 5,
another.

In old English law.

A feoﬁ'

ment; the gift of a fee; the act of enfeoﬂ'
meat.
Spelman, voc. Feofare. More
commonly written feofamentum, (q. v.)
FEOFARE. L Lat. To enfeoff. Spel
man. See Feojfare.

FEOFFAMENTUM.

L. Lat.

[from

feofare, to enfeotll] In old English law.
A fcoﬁ'mcnt. B1-act. fol. 12 b, 17 b, et
§ 27. Feodum is also the form used in passim. 2 Bl. Com. 310. Uharta do
the Register, and Magna Charts. Reg. puro feoffamento est de simplici feoffamento,
Orig. 2, 3, 226. May. Chart. 9 Hen. III. sine aliqua adjectione; acharter of pure
cc. 32, 36. The same form is used by feoffment is a charter of simple feoffment,
Littleton. Feodum idem est quod Meredi without any addition. Braet. fol. 33 b.
tas; fee is the same as inheritance. Litt. Fleta, lib. 3, c. 14, § 1. See Feofmenl,
sect. 1. Spelman uses feodum and feudum Feofare.
>
FEOFFARE, Feqfare. L. Lat. [from
indiffcrently.
Feodum laicum; a lay fee. Glanv. lib. Sax, feoh, a fee.] In old English law. To
13, c. 23. Bract. fol. 175. Magna Charla, enfeoff; to give or bestow a fee; (feodum
c. 18. See Lag/fee.
dare.) Bract. fol. 17 b, 29 b, 44 b. Stat.
Feodum militia, or militare ; a knight’s Marlbr. c. 6. Et si. taliter feojalus ali
fee. 2 Bl. Com. 62. 1 Steph. Com. 176. quem ulterius inde feotfaverit, tenet feof
amentum ; and if one so cnfeolfed, enfeoﬁ
See Knighﬂs fee.
Feodum improprium; an improper or another thereof over, the feoffment holds.
derivative fee or feud. 2 Bl. Com. 58. B1-act. fol. 17 b. Si feoffavero A. et A.
See Feudum improprium.
B. &c.; if I enfeoff A. and A. B. &c. Id.
Feodumproprium; a proper, pure and fol. 81. Feojavi ; I have enfeolfed. This
original fee or feud, regulated strictly by word, according to Mr. Reeves, was not
the old fundamental rules of feudal tenure employed in deeds of feoffment till the
and succession. 2 Bl. Com. 58. See reign of Richard II. 1 Reeves’ Hist Eng.
Law, 91.
Feudum proprium.
Feodum simplex; fee simple; a simple
Feofare points even more plainly than
or pure fcc. Litt. sect. 1. See Fee sim feodum, to the primitive word feoh as its
origin ; feofare (Spelman’s mode of writin
ple
Feodum talliatum ; fee tail; a fee en it) being scarcely distinguishable in sound
tailed; a cut fee. Litt. sect. 13. See Fee fromfeohare, which may have been its ﬁrst
form as a verb.
tail.
"‘,,* Feodum has the merit of pursuing
FEOFFATOR. L. Lat. [from feojare,
more closely than feudum, the form and q.’ v.] In old English law. A fcolfor;
sound of the primitive feoh, from which one who gives or bestows a fee; one who
there is little doubt of its being framed, makesa feoffment. Bract. fol. 12 b, 81.
the It being changed into d for euphony Fleta, lib. 3, c. 12, 3.
feodum, instead of feohum.) Spelman.
FEOFFATUS, eqfatus. L-Lat. [from
achter Gloss. in voc.
The proper feojare, q. v.] In old English law. A
meaning of feodum is obviously fee, al feoifee; one to whom a fee is given, or a

though, (in consequence, probably, of the feoﬁment made. Bract.
established meaning of fee in modern law Fleta, lib. 3, c. 12, § 3. _

fol. 17 b, 44 b.

FEO
FEOFFMENT, Fqfement.
Eng.
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L. Fr. and whom a feoﬁ'ment is made; the person en

[L. Lat. feofamentum, q. v.]

The feoifed. 2 Bl. Com. 310. Litt. sect. 1,
See Feqfment.
FEOFFEE TO USES. The person to
conveyance in fee, of land, or other corpo
real hereditaments, accompanied by livery whom a feotfment was made, upon the
of seisin, or actual delivery of possession. trust or conﬁdence that he should hold the
Brett. fol. 12 b. Britt. c. 34. 0'0. Litt. land to the use of some third person, or of
0 a. 2 Bl. Com. 310, 311. 4 Kent’s the feoffor himself. O'ruise’s Dig. tit. xi. ch. 2.

gift of a fee (donatio feudi.)

A gift or 57.

Com. 480, 481.—A conveyance of corpo
real hereditaments by delivery of the pos
session upon, or within view of the he
reditaments conveyed. Butler’a Co. Litt.
Note 231, lib. 3.
The deed, instrument or charter, (as it

FEOFFOR. L. Fr. and Eng. [L. Fr.
ﬁfour ,' L. Lat. feqfaton] The person

making a feoffment, or enfeoiﬁng another
in fee. 2 Bl. Com. 310. Ldtt. sect 1,
57. See Feoﬁment.
FEOH. Sax. A stipend; wages; re
was formerly most commonly termed,) by ward; fee. This seems to have been the

which such a donation is expressed.

2 primitive word used in the vernacular of

Bl. Com. 310. Shep. Touch. 203. 4
Kent’s Com. 480. See Feofamentum,
Clzarta. For a form of this kind of deed
in the original Latin, see 2 Bl. Com. Appen
dix, No. 1. And see West’s Symboleog.
part. 1, lib. 2, sect. 235, et seq. Anciently,
a feotfment mi ht be without deed, the
donation with w ich the livery was accom
panied being merely oral, but it was usually

put into writing.

1 Reeves’ Hist. Eng.

Law, 90. Poterit ﬁeri donatio cum charta,
vel sine clzarta. Bract. fol. 11 b. By the
statute of frauds, a written instrument was
expressly required to convey tl1e fee. 1
Steph. Com. 218. See Stat. 8 dz 9 Vict.
c. 106, § 3.

the Teutonic nations, to denote a feudal

ant of lands; and from which were
formed the French ﬁef, L. Lat. feodum and
feudum, Scotch feu, and English or Anglo
Normanﬁze.

See Fee, Food, Feodum.

FEONATIO. L. Lat. In forest law.
The fawning season of deer. Cart. de Fo
rest. c. 8. Spelman. See Fenatio.
FEOR. L. Fr. To make. Kelham.

FEORME, Fearme.

Sax.

[L. Lat.

ﬁr-ma.] Food, provisions. Spelman, voc.
Firma. An entertainment or feast Id.
Herod gegeafwode mycle feorme; Herod
made a great feast. Saz. Eeang. S. More.
vi. 21.

Rent paid in provisions.

Spelman, ub.

‘*,,,* A feoffment originally meant the sup. Cowell, voc. Forms. 2 Bl. Com. 318.
ant of a feud or fee, that is, a barony or
A 1111111011
Spelman, "b- 8uP- Hence

night’s fee, for which certain services were the L. Lat. ﬁrma, and English ferm, farm,
due from the feoifee to the feoﬂ'or. This (qq. v.)
was the proper sense of the word; but by
FER, Ferre. L. Fr. [from Lat. fermm]
custom it came afterwards to signify also a Iron.

Hora de fora ; out of irons; not

grant (with livery of seisin) of a free inherit- fettered.
ance to a man and his heirs, refer-ring
rather to the perpetuity of the estate than
to the feudal tenure. 1 Reeves’ Hist. Eng.
Law, 90, '91. Mad. Form. Angl. Dias. p.
4. Butler’s Note, 231, lib. 3. C0. Litt.
it was for ages the only method (in ordinary use,) for conveying the freehold of

Britt. e. 5.

FERA. Lat. In the civil law. Wild.
Fera nature ; a wild nature. Dig. 41. 1.
5. 2, 5.
FER/E NATURJE. Lat. Of a wild
nature. A term (derived from the civil
law,) applied to animals considered as sub
jccts of property, and denoting such as are

land in possession, but has now fallen in naturally of a wild disposition, (as deer,
great measureinto disuse, even in England,
having been almost entirely supplanted by
some of that class of conveyances founded
on the statute law of the realm. 1 Steph.
Corn. 467, 468. In American law, it is
scarcely known. 2 Hilliard’s Real Prop.
293, et seq.
Littleton uses ﬁofmmt in its present
form, but Britton writes it feﬂ'em.ent.
FEOFFEE. L. Fr. and Eng. [L. Fr.
fefe; L. Lat. feo_ﬂ‘atus.] The personto

foxes, hares, pigeons, wild geese, swana,
bees and ﬁsh,) in contradistinction to those
of a tame and domestic nature (domita:
naturw.) Inst. 2. 1. 12—16. Brad. fol.
8 b, 9. 2 Bl. Com. 390, 391. 2 Staph.
Com. 17, 68, 69. 2 I1'mt's Corn. 348. 6
Ad. d: Ell. (N. S.) 606.
See .Domil¢r
naturaz, Qualiﬁed property. Braeton dis
tinguishes animals into three classes: wild
animals, properly so called, (fera ;) wild
animals which have been tamed, (fern

FER
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facla mamucta ;) and domestic animals,
A house or land, or both, taken by lease.
Cowell, voc. Ferme. Sec Farm, Firma.
(do1nestica.) Bract. ub. sup.
FERCOSTA. Ital. A kind of small
FERME. L. Fr. [from Sax. feorm, q.
vessel or boat.

Mentioned in old Scotch v.]

law, and called fercost. Slcene de Verb.
Sign.
FERDFARE. Sax. An acquittance
from going into the army. Fteta, lib. 1,
c. 47, § 23. See Firdfare.
FERDINGEL. Used in Domesday for
ferdindel. See Fardel, Fardingdeal.
FERDINGMANUS. Skene calls this

A rent; a farm; a lease on rent.

Si

home lessa sa terre it ferme ; if a man let
his land to farm. Stat. Gloc. c. 4. Lessee
dferme. Artie. sup. Chart. c. 14. Britt.
e. 40. Lesse a ferme—a trop hautes
fermes; let to farm at too high farms,

(rents)

Britt. c. 21.

FERMER. L. Fr. [from ferme, q. v.]
A lessee ; a termor; one who held landsto
“ane Dutch word,” and deﬁnes it “ane farm; one who held a term in lands. Britt.
c. 43, 64, 75. This word 1s used by Brit
pennimaister or thesaurar,” (treasurer.)
FERDWITE, Ferdwg/te. Sax. An ac ton indiifercntly with termef, and in the
quittance for murder in the army. Reta, same passage. Id. fol. 201 b.
FERMOR. [L. Fr. fermer , L. Lat.
lib. 1, c. 47, § 15. See Firdwite.
FERE, Ferre, Feor. L. Fr. To make ﬁrmarias, qq. v.] A lessee; one who
or do. Kelham. Old forms offaire, (q. v.) held a ferm or term. Hence the modern
FERGES. L. Fr. Irons; fetters. Kelham. farmer. Hold to be not a good addition.
FERIA. Let. [L. Fr. ferie.] In old Yearbook T. 28 Hen. VI. 4. “ Fermor to
English law. A week day, (dies ferialis,) the Queen.” 3 Leon. 237. “Fermor of
as distinguished from Sunday. Spclman. the Queen.” 1 Id. 313. See Farmer,
A holiday; a day exempt from judieial Fir-marius.
FERMORY, Firmary. [L. Lat. ﬁrmw
process. Cowell. 4 Reeves’ Hist. Eng.
- rz'um.] In old records. A place in mon
Law, 17. See Ferice.
A fair. Bract. fol. 56 b. Fleta, lib. 2, asteries, where they received the poor,
c. 63, § 4. Spelman. Lib. Rames. cited (hospicio e:::cipiebant,) and gave them pro
visions, (ferm, ﬁrma.) Spelman. Hence
ibid.
FERIA. L. Lat. [from Sex. fare, pas the modern inﬁrmary, used in the sense of
sage, and eie, water.] In old English law. a hospital. Id.
FERNIGO. L. Lat. In old English
A ferry. Spelman. See Ferry.
FERI/E. Lat. In the Roman law. law. A waste ground, or place where fern
Holidays. Dig. 2.12. God. 3. 12. Not grows. Cowell.
FERRAMENTUM. (pl. FERRAMEN
used in the singular.
FERIAL DAYS. [L. Lat. dies feriales, TA.) Lat. [from fez-rum, iron.] In old
ferim] In old English law. Holidays. records. The iron tools or instruments of
a mill; iron work in general. Lib. Nig.
Cowell.
Working days, or week days, as dis Iferef. Blount.
Horse-shoes. Fleta, lib. 2, c. 20.
tinguished from Sunday. Stat. 27 Hen.
FERRARE. L. Lat. ' [from ferrum,
VI. c. 5.
FERITA. L. Lat. In old European q. v.] In old English law. To shoe (a
law. A wound; a stroke. Spelman.
horse.) Fleta, lib. 2, c. 74, § 3.
Ferrator ; a horse-shoer; a farrier. Id.
FERLINGATA. L. Lat. In old Eng
lish law. A quarter of a yard-land. Cowell. lib. 2, e. 14, § 4.
See Fardel. Fardingdeal.
FERREUR. L. Fr. A horse-shoer; a
FERLING.
[L. Fr. ferlinge, L. Lat. farrier. Si un ferrour face covenant one
ferlingus; from Sax. feorthlin_q.] In old moy, it shooer man cbival bicn <£' congeable.
English law. A fourth or quarter. The Yearb. 14 Hen. VI. 58.
FERRE. Lat. In old practice. To
fourth part of a penny. Spelman. Cowell.
FERLINGUS. L. Lat. A furlong. bring. See Tulit, Portare.
Co. Litt. 5 b.
FERRL Lat. In the civil law. To
FERM, Fearme. [L. Fr. ferme, L. Lat. - be borne, that is, on or about the person.
ﬁrma ; from Sax. feorme, q . v.] In old This was distinguished from portari, (to be
English law. A rent.
pelman, voc. carried.) which signiﬁed to be carried on
an animal. Dig. 50. 16. 235.
Firma. 2 Reeves’ Hist. Eng. Law, 402.
FERRIFODINA. Lat. In old plead—
A lease or term for years. Stat. Marlb.
c. 24. 3 Imt. 145.
ing. An iron mine. Towm. Pl. 273.
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The Issue on fet; issue in fact. Yearb. 3
E fet d remembrer; and it
fol. 9 b. Probably acorruption offerrumi is to be remembered. Conf. Cartar. 25
Edw. I.
natio, ( . v.)
FER UM. L. Lat. In old English law.
Fetz, Fegetz, Fez. Deeds, actions, grants.
Kellzam. A horse-shoe. Fleta, lib. 2-, c. 12, § 3.
FET ASSAVOIR, Fe! Assaver. L. Fr.
Ferrura,‘ a shoeing. Id. lib. 2, c. 14,
(Literally,
a matter to be known or under
4.
§ FERRUMINATIO. Lat. In the civil
FERRILIMINATIO.

L. Lat.

cementation or welding of iron.

Bract. Edw. II. 59.

law. A welding together. Dig. 6. 1. 23.
5. Fleta, lib. 3, e. 2, § 12.
FERRY. [L. Lat. feria, q. v.] A spe
cies of franchise, being a liberty or privi

stood.) The title of a small French tract,
published at the end of Fleta. 2 Reeves’
Hist. Eng. Law, 281.

Flet. c. 1, sect. 1.

Se1den’s Diss. ad

The expressions fail

assavoir, fail a saver are common in the
Britt. cc. 4, 39.
FEU, Fieu, Fiew, Fewe. L. Fr. Fire;
a ﬁre-place, or hearth. L. Fr. Dict. Kel
ham.
FEU ET LIEU. Fr. In old French
and Canadian law. Hearth and home.
A term importing actual settlement upon

lege, arising from grant or prescription, to old books.

have a boat or boats for carrying men and
horses across a river for reasonable fare or
toll.
Termes de la Leg. Tomlins. 3
Kent’s Com. 458, 421, note.
FESABLE. L. Fr. To be made. Kel
ham.
FESAUNT. L. Fr. [from faire, to do.] land, by a tenant.

Doing.

Britt. c. 39.
FESOUR. L. Fr. [from faire, to do.]
A doer; an actor; the perpetrator of a
crime. Les principals fesours ; the princi
pal actors. Britt. c. 5. Fcsours de teles
noysaunce ; the makers of such nuisance.
Id. c. 20.
Fcstinatio justitis est noverca infortunii.
The hurrying [hasty administration] of jus
tice is the stepmother of misfortune. Hob.
97. The word festinatio in this maxim is
strangely translated, both in Branch’s Prin
cipia and Wharton’s Lexicon, delay.
FESTINGMAN. [Sax. festenmon.] In
old English law. A surety or pledge;
frankpledge. Cowell.
FESTING PENNY. [from Sax. ﬁssi
nian, to fasten.]

In English law.

Earnest

given to servants when hired, or retained
in service. Cowell. Blount. Still in use
in some parts of England, under the name
of fastening penny ; though a shillin is
the amount actually paid. Howitt’s u
ral Life of England, p. 416, (Phil. ed.
1841.

Dunkin’s Address, 15,

An emphatic word in old deeds. 29, 85.
FEU, Few, Ffew.
q. v.] In Scotch law.

[L. Lat. feudum,
Afree and gratuit

ous right to lands, made to one for service

to be performed by him, according to the
proper nature thereof. Scotch Diet. Lands
taken by purchase are called feus of con
quest. Ersk. Princ. b. 3, tit. 8, s. 6. 1
Reeves’ Hist. Eng. Law, 29, note.

The term feu has been used in Scotland,
in contradistinction to ward-holding, (q. v.)

the military tenure of that country, and
means that holding where the vassal, in
place of military services, makes a return
1n grain or in money. Bell‘s Dial. See
Fen-holding.
Feu is derived either from the Fr. ﬁef,
by a slight change in the letters, or from
the Lat. feudum, by abbreviation, or it may
be directly from the primitive Sax. feoh,
the sound of which it retains with very lit
tle variation. To fen is used as a verb in
old statutes. Sta-t. Jac. VI. A. D. 1581.
FEU-ANNUALS. In Scot-ch law. The
rent due under the tenure of feu-holding.
Scotch Diet.
FEUAR. In Scotch law. The tenant

FE)STINUM REMEDIUM. Lat. A
speedy remedy. A term applied by the of a fen; a feu-vassal. Bell's Diet.
FEUD, Feid.
L. Lat. faida, feidm]
statute of VVestminster 2, (13 Edw. I.) c.
24, to the writ of assise, as compared with A combination of 'indred to revenge in
the more dilatory remedies previously in juries or affronts done or offered to any of
use. 3 Bl. Com. 184. Lord Ellenborough, their blood. lVhishaw. See Faida, Diod
15 East, 594.
lg feud.
FESTUM. Lat. A feast. Tomlins.
FEUD. [L. Lat. feudum, feodum ; Fr.
FET. L. Fr. Done; made. Kelham. ﬁef, Scotch, feu.] A stipendiary estate in
An old form of fait.
land, held of a superior, by service. I
Fact; a fact, deed, matter or business. Steph. Com. 161.-—A right which a vasal

FEU
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had in land, or some other immovable nings, grew up
thing of his lord's, to use the same and of institutions, w

take the proﬁts thereof hcreditarily, ren
dering unto his lord such feudal duties
and services as belonged to military ten
ure, the mere property of the soil always
remaining unto the lord. Spelrnan, Feuds
&' Tenures, c. 1. See Fee, Feod, Feud.
",.* This word is used by Blackstone and
other writers, as the translation of the Lat.
feudum, in preference to the proper Eng
lish word fee, apparently with the view of
more aptly distinguishing the original

feudal grant or estate, from the fee of
modern law. As the English word feud,
however, has long had a. peculiar meaning
of its own, (supra,) it would seem prefera
ble to employ the Fr. ﬁqf as the translation
of feudum, especially where reference is
had to the feudal law of the continent.
This is the term used by Dr. Robertson, in
his History of Charles V. See Fief, F00
dum.
FEUDAL. Relating or belonging to,
or having the quality of a feudum, ﬁef, or
fee. That which is held of another by
service; the opposite of allodial. See
Allodial.
FEUDAL LAVV. [Lat. Lea: Feudulis ,
Jus Feudorum.] The law of feuds, or
feudal estates. That peculiar system of
law by which the creation, enjoyment and
transmission of feudal estates were regu
lated, and the rights and duties growing

out of the feudal relation of lord and vas
sal, deﬁned and .enforccd. It originally
consisted of unwritten customs and usages,

which were ﬁrst reduced to writing about
the middle of the twelfth century, in the
compilation known as the Ft-udorum Libri,

or Uonsuetudines, commonly called the
Books of Feuds or Fiefs. See Feudorum

dually into a vast body

ich prevailed throughout

Europe for many centuries, and has left im
portant traces of its existence not only in
that continent, but in America.

The na

ture and history of this system have been
so often discussed that it will be suﬁicient
to refer to the leading authorities on the
subject. 2 Bl. Com. 44, chap. iv. 1 Steph.
Corn. 160, et seq. 3 Kmt’s Corn. 487,
lect. liii. Spelman, voc. Feodum. 1 R0
bertsor:’s Charles V. 10, 12, and Appendix,
note viii. Esprit des Lois‘, liv. 30. 1
Hallam’s Middle Ages, 80, et seq. Mr.
Spence’s theory is, that the sources of the
feudal system are to be found in the rela
tion of patron and client in the Roman
provinces, and in the distinction between
dorninium directum and dominium utile in
the Roman law. 1 Spence’s Chancery, 28,
et seq.

FEUDATORY.

See Feodatory.

FEUDO. Span. from L. Lat. feud-um.]
In Spanish law.
eud or fee. White’s
New Recap. b. 2, tit. 2, c. 2.

FEUDORUM LIBRI

or CONSUE

TUDINES.) The Books or customs) of
Fiefs or Feuds. A compilation of feudal
law, made about A. D. 1150, (or 1170, ac

cording to some,) at Milan, in Lombardy.
It is the most ancient work on the subject,
and was always regarded of the highest
authority on the continent. 1 Robertsorfs
Charles V. Appendix, Note xxv. 3 Kent’:
Corn. 496, note. Mr. Reeves says no allu
sion is made to it in the old English law
books. 2 Reeves’ Hist. Eng. Law, 50. It
is quoted, however, by Spelman, and, in
more modern times, the most eminent wri
ters, such as Sir William Blackstone, have
referred to it freely. It is supposed to
have been the work of two Milanese law

Libri. It was the law of nearly all Europe yers, (or senators, as they are termed by
during the prevalence of the feudal system,
and many of its principles, including the
fundamental one of tenure. continue to be
recognized at the present day. See Craig
Jus Feudale, lib. 1, dieg. 4. Sullivan on
Feudal law, lee. 3. 2 Bl. Com. 44, et seq.
3 Kent’s Com. 489, et seq.
FEUDAL SYSTEM. The system of
feuds or ﬁefs ; that is, estates in land held
of a superior by the tenure of service. A
system of tenure, the origin of which is
generally traced to the peculiar policy and
usages of the northern nations who over

Montesquieu,)
whose names
by I
Spelman
as Gerardus
Niger, are
and given
Obertus

turned the Roman empire, and settled in

dects having been discovered only a few
years previous. It is usually’ annexed to

its provinces; and which, from rude begin

de Orto.

Spelrnan, voc. Feodum.

Mr.

Butler considers it to be a compilation
from the writings of those authors and va
rious customary laws prevailing in Italy,
made, probably in the reign of Frederick

the Second, by Hugolinus, a Bononian
lawyer.

Hor. Jur-id. 93.

Voet, in his

Digressio de Feudis, sect. 2, says it is un
certain who were thc authors. Dr. Ro
bertson observes that it was formed plainly
in imitation of the Roman code, the Pan
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the Corpus J uris Civilis, under the title of
Feudorum Libri, or Conauetudines Fende
rum. 3 Kenﬂs Com. ub. mp. 1 Mack
eld. Civ. Law, 94, Kaufmann’s note.
FEUDUM. L. Lat. [from Sax. feoh,
a stipend.] A ﬁef, fee or feud, as it is
sometimes translated. Feudum est jus in
prtedio alierw in perpetuum utendi fruendi;
quod pro beneﬁeio dominus dat ea legc, ut
qui accipit sibi ﬁdem et militim munus ali
udve servitium ezhiboat ,' a ﬁef is a right of
perpetual enjoyment in another’s land,

which the owner grants out of favor, upon
condition that he who receives it shall ren
der to him fealty, and military and other
service.

Spelman, voc. Feodum, citing

Cujacius ad Lib. Feud. tit. 1.

It is pro

erly not the land itself, but a right in
nd; (jus in praclio.) Id.
Feudum. antiquum ; an ancient feud or
ﬁef ; a ﬁef descended to the vassal from

FEZ

Feudum talliatum ; a mutilated or trun
cated ﬁcf, or inheritance, from which the
heirs general were cut off. Craig Jus.
Feud. lib. 1, tit. 10, s. 24, 25. 2 Bl. Com.
112, note
Hence the English fee
tail, (q. v.)
"‘,,”‘ Feudum is the word generally used
in the feudal law of the continent of Eu
rope, to denbte a feudal estate, as feodum

is peculiar to the law of England. It does
not, however, seem to have been applied to
these estates until they had become heredi
tary, (when it was substituted in place of
bene/icium,) and hence the meaning of an
estate of inheritance which has always been
attached to it, and the words feodum and
fee in English law. See Fee, Feodum,
Beneﬁcium. According to Muratori, it
does not occur in any charter previous to
the eleventh century. 1 Murat. Antiq.
Med. £Eui, 594. Dr. Robertson observes

his ancestors. 2 Bl. Corn. 212, 221. A ﬁef that a charter of King Robert of France,

which ancestors had possessed for more than
four generations. Spelman, voc. Feodum.
Feudum apertum ; an open feud or ﬁef ;
a ﬁef resulting back to the lord, where the
blood of the person last seised was utterly
extinct and gone. 2 Bl. Corn. 245.
Feudum francum ; a free or frank ﬁef or
fee. Spelman.
Feudum improprium ; an improper or
derivative feud or ﬁef. 2 Bl. Com. 58.
Feudum individuum; an indivisible or

impartible feud or ﬁef ; descendible to the
eldest son alone.

2 Bl. Com. 215.

Feudum ligium; a liege feud or ﬁef ; a
ﬁef held immediately of the sovereign ;
one for which the vassal owed fcalty to his

lord against all persons.

1 Bl. Com. 367.

Spelman.
Feudum maternum ; a maternal ﬁef; a

ﬁef descended to the feudatory from his
mother. 2 Bl. Com. 212.
Feudum novum; a new feud or ﬁef; a

A. D. 1008, was the earliest deed in which
he had met with it. 1 Rob. Charles V.
Appendix, Note viii.

Spelman, (voc. Fee

dam,) remarks that it does not occur in
the ancient laws of Lombardy. In the
Books of Feuds, both terms ﬁudum and
beneﬁcium are used indiflerently. Feud.
Lib. 2, titt. 1, 23, ct passim.

FEU-HOLDING. In Scotch law. A
holding or tenure of lands, where the ten
ant or vassal, in place of military services,
makes a return in grain or in money.
Bell’s Diet. voee. Feu, Holding.
FEVEREZ. L. Fr. February. Kel
ham.
FEVVE. L. Fr. Fire.
Per sodden
fewe; by a sudden ﬁre. Dyer, 66 b, (Fr. ed.)
FEVVER. L. Fr. To dig. Fewa one
an hach en la terre ; dug with a hatchet in
the ground. Yearb. H. 2 Edw. III. 10.
FEY. L. Fr. Faith. Kelham.

A deed, (fait.) Id. Fegcts ; deeds
ﬁef which began in the person of the feu actions. Id.
FEYN. L. Fr. A ﬁne. Pungs par
datory, and did not come to him by suc
cession. Spelman. 2 Bl. Corn. 212. Feu
dum novum at antiquum ; a new ﬁef held
as an ancient one, or with all the qualities
annexed to a ﬁef descended from ancestors.
2 Bl. Corn. 212. 1 Staph. Com. 384.
Feudum. paternum ; a paternal feud, or
ﬁef ; aﬁef descendible only to the heirs by
the father’s side. 2 Bl. Corn. 223.
Feudum proprium ; aproper, genuine
and original feud or ﬁef; being of a purely
military character and held by military

prieon et par fcgn ; punished by imprison

service.

the majority of jurists, to have originated

2 Bl. Com. 57, 58.

ment and by ﬁne.

Britt. c. 4.

FEYRE. L. Fr. Afair. Britt. c. 15.
FEZ. L. Fr. Fees. Kelham.
Actions ; things done, (faita) Id.
A son,
Id.
Times, foitz.) Id.

Ff, or 17'.

A character frequently used

by old writers, (and by some modern ones,
as Blackstone,) in quoting the Digests or
Pandects of the civil law. Supposed, by

(021)

FIG

FIG

from the letter D, (for Digesta,) by the ad Max. 54, [90.] Beth Diet. Called by
Finch, “ a feigned construction.” Law, b.
1, ch. 5.—An assumption of a possible

dition of a stroke of abbreviation. The
more probable supposition is, that it was
merely a careless mode (as rr) of writing
the Greek lettcrn or 1., the initial letter of
navdtxral’ which was used, especially by
the Greeks, in quoting the Digest. Cal
vin, Lez. Jur. voc. Digestorum. 1 Mock

eld. Civ. Law, § 65.

See Tag/lor’s Civ.

Law, 24. Bracton uses a single F, in his
quotations, thus: F. locati, L. si merces,
fl‘. culpaa nomine. Bract. fol. 114. Mr.
Long supposes this last character to be a
double f; but it appears rather to be a
double s, used in place of a§. Long’s

thing as a fact, which is not true, for the
advancement of justice, and which the law

will not allow to be disproved.

(Fictio

juris est legis, adversus veritatem, in re pos
sibili, ea: justa causa dispositio, adversus
guam probare non lieet.) 2 Rol. R. 502.
Westenberg, P1-inc. Jur. lib. 22, tit. 3, n.
28. Gothqfred, in Dig. lib. 22, tit. 3, fol.
322. Best on Presumptions,24, § 20, and
note. The matter assumed should always
be for the furtherance of justice, (ex justa
causa.) Hence the maxim, In ﬁctions jIl

ris temper subsistit wqnitas. 3 Bl. Com. 43,
283. C0. Litt. 150 a. Fictio legis nami
ncm lmiit—nemini opcratur damnum vol in
FIANZA. Span. In Spanish law. Sure jllI'ittIIL A ﬁction of law injures no man;

Discourses, 107.
FIANCER. L. Fr.
‘ faith. Kelham.
tyship.

To pledge one’s

Schmidﬂs Civ. Law, 173.

FIAR. In Scotch law. He that has
the fee or feu. The proprietor is termed
ﬁar, in contradistinctiou to the life renter.
1 Kames’ .E'quit_1/, Pref. 5 Bell’: Appeal
Cases, 280.
FIAT. L. Lat. (Let it be done.) In
English practice. A short order or war
rant of a judge, commanding or authoriz
ing something to be done; as the entry of

works loss or injury to no one. 2 Rol. R.
502. Palm. 354. N0 ﬁction shall extend
to work an injury. 3 Bl. Com. 43. Wood

worth, J. 17 Johns. R. 348. Fictio legis
iniquc opcratnr alicui damnum vol injuriani.
3 Co. 36. The matter assumed should also
be physically possible, (in re possibili.) 2
R01. R. ub. sup. Huber. Prazlect. J. U.

lib. 22, tit. 3, n. 22.
*,,"’ Mr. Best distinguishes legal ﬁctions

a rule or order, the issuing of process, and from -presumptionsjuris ct dejure, and di

2 vides them into three kinds: affirmative or
positive ﬁctions, negative ﬁctions, and ﬁc
Fiat justitia, (let justice be done,) were tions by relation. Best on Presumptions,
words formerly written by the king at the 27, § 24.
,
Aﬁrmative 0|; positive ﬁctions are those
top of a petition for a warrant to bring a
writ of error in parliament, signifying his which assume something to exist, which in
assent. Jacob.
Dyer, 375.
Staundf. reality does not; such as the ﬁction of
Prozrog. Reg. 22.
lease, entry and ouster in the action of
Fiat prout tieri consucvit; (nil temcre ejectment, and the ac etiam clause ina writ
Il0VﬂI]llll|IL) Let it be done as it hath used of capias. Id. ibid. To these may be added
to be done; (nothing must be rashly inno the ancient common recoveries and the
vated.) Jenk. Cent. 116, case 39. Branclﬂs modern feigned issues. In negative ﬁctions,
that which really exists is treated as if it
Pr.
FIAT IN BANKRUPTCY. One of did not. Id. ibid.
Fictions by relation are of four kinds:
the proceedings in the English bankrupt
practice, being a power, signed by the First, where the act of one person is taken
Lord Chancellor, addressed to the court of to be the act of another; as where the act
bankruptcy, authorizing the petitioning or possession of a servant is deemed the
creditor to prosecute his complaint before act or possession of the master. Second,
it. 2 Staph. Com. 199. By the statute where an act done by or to a thing, is taken,
12 6: 13 Viet. c. 116, ﬁats were abolished. by relation, as done by or to another; as
FICTIO. Lat. [from ﬁngers, to feign.] where a mortgage of land is created by de
A ﬁction. Fictio ]‘tl7"l8 or legis ; a ﬁction livery of the tit e deeds, or an acceptance
of a portion of goods sold is taken as
of law. See Fiction of law.
FICTION OF LAVV. [Lat. ﬁctio juris; equivalent to a taking possession of the
ﬁctio legis.] A legal assumption that a whole. Third, ﬁctions as to place ; as
thing is true, which is either not true, or where a contract made abroad is trcatedas
which is as probably false as true. Broom’s if made in London, or other place where

the like.

Id. 1091.

1 Tidd’s Pract. 100, 108.
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’*,,,"‘ The right of the ﬁdei-commissarius
it is intended to enforce it. 3 Bl. Com.
107. To this head belongs the postlimi was originally considered as jus precarium,
nium of the Roman law. Inst. 1. 12. 5. one for which the remedy was only by en
See Postliminium. Fourth, ﬁctions as to treaty or request, but was afterwards made
time, such as the principle that the title of

jusﬁduciarium, a conﬁdence, the observ

an executor or administrator to the goods ance of which might be enforced; and it
of the testator, or intestate, relates back to was made the business of a particular mag
the time of his death; the general princi istrate (the praztor ﬁdei-eommissariua) to
ple that every ratiﬁcation has relation back enforce the observance of them. Inst. 2.
to the time of the act done; and the prac 23. 1. 1 Steph. Com. 329. 4 Kent’s Com.
tice of allowing various acts in a suit to 289. The terms, however, by which the
be done nunc pro tunc."‘ Best on Pre ﬁdei-commissum was created, continuedto
sumptions, 27, 28. See Ratihabitio, Nunc preserve their ancient character of a re
quest:—pet0, (I request ;) rogo, (I ask ;)
pro tuna.
,
FIDEI-COMMISSARIUS. Lat. [from volo, (I wish ;) mando, ﬁdei true committo,
ﬁdei-commissum, q. v.] In the civil law. (I commit to your faith.) Inst. 2. 24. 3.
A person who had a beneﬁcial interest in God. 6. 43. 2. The Institutes give the
an estate which, for a time, was committed form of words which might be employed
to the faith or trust of another. Har1-is’ for this purpose. Lucius Titius haw:
Justin. Inst. quoted by C00 er, ub. infra. meus esto; let Lucius Titius be my heir.
Ilallifaz, Anal. b. 2, c. 8.

his word an

This was the appointment of the heir, or

swers very nearly to the cestuy qua trust
of the English law, but Dr. Cooper prefers
Anglicizing it ﬁdei-commissarg/, which is
also the form adopted by Dr. Brown.
C'ooper’s Justin. Notes, "2536. 1 Brown’s
Civ. Law, 190, note. Mr. Justice Story
prefers ﬁde-commissary. 1 Storg/‘s Eq.

trustee. Then followed the trust: Rogo te,
Luci Titi, ut cum primum poteris Invali
tatem meam adire, eam Caio Seio reddas,
1-estituas; I request you, Lucius Titius,
that as soon as you shall enter on my in
heritance, you restore it to Caius Seins.

Jur.§ 321, note.

See 1 Spence’s Chancery, 435-438. The
expressions cupio dos, opto des, desidero uti
des, (I desire you would give,) credo te da
turum, (I trust you will give,) amountedto
aﬁllei-commixsum. Dig. 30. 115, 118.
FIDE-JUBERE. Lat. In the civil
law. To order a thing upon one‘s faith;

Inst. 2. 23. 2.

4 Kent’s Com. 289, 290.

FIDEI-COMMISSUM. Lat. (pl. _/idei
commissa.) In the civil law. A thing
committed to one’s faith. A trust, or be
quest in trust; the disposal by will of an
inheritance to a person, in conﬁdence that
he would convey it, or dispose of the profits,
at the will of another, or, in the words of to pledge one’s self; to become surety for
the Institutes, that he would restore (red another. Fide-jubes ? Fidejubeo; Do you
dat, 1-esti-tuat) it to another. Inst. 2. 23. pledge yourself? Ido pledge myself. Inst.
2.

Hallifaz, Anal. b. 2, c. 8. 2 Bl. Corn.

327. 1 Steph. Com. 329. The person in
whom the trust was reposed was called
hwres, or hzeres ﬁduciarius, the person in
tended to be beneﬁted, ﬁdei-commissarius.
Inst. 2. 23. The trust itself was called
ﬁdei-commissum, because the performance
of it anciently depended entirely upon the
faith or honor of the trustee. Ideo ﬁdei
commissa appellata sunt, quia nullo vinculo
juris, sed tantum pudore eorum qui rogu
bantur, continebantur ;—¢'z ﬁde hwredum
pendebant. Inst. 2. 23. 1, 12. Heineecius
calls the testator ﬁdei-committens. Elem.
Jur. Civ. lib. 2, tit. 23. For a full view of
the nature of a ﬁdei-commissum under the

3. 16. 1.

One of the forms of stipulation.

The form in Greek was, rﬁ 4-in :1:-rs: mas-,
My/u. Inst. 3. 21. 7. Sometimes st», 5»
Xopru, gbrmi.

46. 1. 8,

I‘.

FIDE-JUSSIO. Lat. In the civil law.
A contract in which a person bound him
self, as a surety or accessory, for another,
by the way of stipulation, without dis
charging the obligation of the principal.
Haltzfar, Anal. b. 2, c. 16, num. 10.
Called ﬁde7'uss-ion. Id. ibid.
FIDE-JUSSOR. Lat. [from ﬁde-jubere,
q. v.] In the civil law. A surety for
another; a guarantor; one who binds him
self for another who makesa promise, (pro
00 gm‘ promittit obligatus.) Inst. 3. 2], pr.
Roman law, and the code of Louisiana, see One who binds himself in the same con
the opinion of Mr. Justice Campbell, in tract conjointly with the debtor, for the
Executors of McDonogh v. Murdoch, 15 greater security of the creditor. Cooper’:
Howard’s R. 407-410.
notes, in loc.
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A bondsrnan or bail for a party in an
action. Fleta, lib. 2, c. 60,§ 11. Fide
Jussors were surcties in the nature of spe
cial bail, whose undertaking was judicatum
solvi, that the amount adjudged to the
plaintiff should be paid to him. Inst. 4.
11, pr. Dig. 2. 8. 3 Bl. Com. 291. This,

FIE

Trust; conﬁdence; honesty, sincerity, or
uprightness of dealing. Bona jides ,' good
faith. See Dona ﬁdes. Uberrima _/ides ;
the most abundant faith; the utmost degree
of good faith. 2 Kent’s Com. 483, note.
Fides Stl'VﬂllllIl est. Faith must be observed.
Id. 485. An agent must not violate the

however, was only where a defendant ap conﬁdence reposcd in him.

Story on

peared by attorney; for if he defended in Agency, § 192.
Belief; veracity; credibility (of a wit
is own person, the only security he was
compelled to give was that he would re ness.) Dig. 22. 4. 2, 3. Fleta, lib. 2, c.
main in judicio (in court, or within the 60, § 25.
Faith; honor; pledged or plighted word
power of the court,) until the end of the
suit.

or troth.

1718!. 4. 11. 2.

Fides data ,' faith given; troth

The sureties taken on the arrest of a de plighted. Legum servundaﬁdes; the faith
fendant, in the court of admiralty, were of laws must be observed. Cowell, voc.
formerly denominated ﬁde-jussors. 3 Bl. Devise.
Com. 108. Clarke’s Prat. Cur. Adm. titt.
Fides servunda est; simplicitas juris gen

11, 13.
FIDELIS.

lilltll prwvaleat. Faith must be kept; the
Lat. [pl. ﬁdeles ; from ﬁdes, simplicity of the law of nations must pre

faith; L. Fr. feal, foiall.] In old European vail. A rule applied to bills of exchange
law. Faithful; trusty. Fidcles in Christa," as a sort of sacred instruments. Lord
the faithful in Christ, or Christians. Spel giansﬁeld, 3 Burr. 1672. Story on Bills,
man, voc. Fidcles.

Old instruments fre

15.

FIDUCIARY. [from Lat. ﬁducia, con
quently commcnce with the words, Omni
bus in Christo ﬁdelibus ,' to all the faithful ﬁdence] Relating to, founded upon, or
in Christ: Omnibus Christi ﬁdelibus ; to having the quality ofatrust or conﬁdence.
Founded upon a special or technical trust,
all the faithful of Christ. See We-st’s Sym
boleog. part 1, b. 2, sect. 528, 529. Fide as distinguished from an implied trust.‘
les regis; the subjects of a king or prince. McLean, J. 2 Howard’s R. 202, 208.
FIE. L. Fr. Fee; a fee. Kelham.
Hence writs, commissions, &c., were for
merly addressed by the sovereign in Eng An old form of fee.
Faith. Id. Another form of fog.
land, dileclo elﬁdeli suo, dilectis etﬁdelibus
FIEF. Fr. [from Sax. feolt; L. Lat.
suis; to his beloved and faithful. Reg.
feudum.] In feudal law. An estate in
Orig. passim.
A feudal tenant, or vassal, as bound to land he d of a superior by service. The
be faithful, or to bear faith (ﬁdcm ferre,) same with the Englishfee, and Scotch feu.
to his lord. Spelman. Feud. Lib. 1, tit. See Feudum, Fee.—An estate in land, held
4, pr. Applied originally to the cornites, under the charge of fcalty, homage, and
the attached or devoted followers of the military service. Pothier, Traite des Ficfs,
chiefs among the ancient Germans. 1 part 1, c. prelim: sec. 1. 3. See Esprildes
Robertson’s Charles V. Appendix, Note Lois, lib. 30, c. 16, 17, et passim. Guyol,
Inst. Feodal. ch. 1. Fiefrarely occursin old
vm.
FIDELITAS. L. Lat. [from ﬁdelis, q. English law, though it is found in the
v.] In feudal and old English law. Fealty; Mirror, together with the derivative _ﬁey"
ﬁdelity. Spelman, voc. Fidelis. Flela, tenant, . v.) Mirr. c. 1, § 16, 17.
'* "‘ ieu and ﬂew, (qq. v.) occur in the
lib. 3, ch. 16,§ 21. Feud. I/ib. 2, titt. 3,
4», 5. 1 Bl. Com. 367. See Fealty. Used books as old forms of this word; and it is
in the plural, ﬁdelitales. Reg. Orig. 317 b. perhaps not assuming too muchto suppose
Called in French feudal law, the essence that the ﬁnal f in ﬁef was originally an a ,

of a ﬁef.

Guyot, Inst. ch. 2; citing Du

the convertibility of a into f, being appa

moulin, tit. des Fiefs, n. 115.

rent in other instances.

FIDES. Lat. [Fr. foi, foy.] Faith;
ﬁdelity; allegiance. Fidem ferre,porlare;
to bear faith. Words in the old oaths of
fealty. Spelman. Ad ﬁdcm utriusque

tenant. This supposition is aidcd by the
fact that the French term for an allodial
estate is a word also ending in eu; alcu.
See Alla-u. It shows, moreover at once,

See Farley, Lieu

regis ; owing allegiance to each king. the derivation from the primitive Saxon
feoh: jieu being the same sound in other

Brael. fol. 427 b.
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letters. The great antiquitgz and cxpresaiveness of this French term ave led to its
introduction into modern English law, and
it is accordingly freely used by the best
' English writers to denote a feudal grant or
estate. 2 Bl. Com. 45. 1 Steph. Corn. 218.
3 Kent’s Com. 494, 496.
FIEF D’HAUBERT. Fr. [L. Lat.
feudum hauberh'cum.] In Norman feudal
law. A ﬁef or fee held by the tenure of
knight-service; a knight’s fee.

2 Bl. Com.

62. Mirr. c. 2, § 27. Spelman, voc.
Feodum. See Haubcrt. So called, ac
cording to Skenc, because given upon con
dition that the vassal, possessor thereof,
shall come to the host and army with jack
and arms, or with a haubert, haubergeon
or coat of mail. Sloane de Verb. Sigmf.
voc. Hazvbert.
FIEF-TENANT. L. Fr. In old Eng
lish law.

The holder of a ﬁcf or fee; a fee

holder or freeholder. Touts les ﬁeftcnants
dans le hundred sont obliges de vener, per le
servage de lour ﬁefs ,' all the free-holders in
the hundred are bound to come, by the
service of their fees. Mirr. c. 1, § 16.
FIEL. Span. In Spanish law. A se
questrator; a person in whose hands a
thing in dispute is judicially deposited; a
receiver. Las Partidas, part. 3, tit. 9, l. 1.
“FIELD.” [Lat. ager, campus, qq. v.]
Not a usual term of description in legal
proceedings. 1 Chitt. Gen. Pr. 160.
FIELDAD. Span. In Spanish law.
Judicial deposit; sequestration.
tidas, part. 3, tit. 9, l. 1.

Las Par

FIF

(that is, to obtain by a levy and sale of
them,) the amount speciﬁed in the writ,
and that he have it in court on the return

day. 3 Bl. Cbm. 417. 3 Steph. Corn. 649.
2 T2'dd’s Pract. 993, 998.

*,,,’* The name of this important writ is
derived from its two emphatic words, as
distinguished in the form given infra. Co.
Litt. 290 b. 3 Bl. Corn. 417. It is sup
posed by Mr. Reeves to have obtained both
its name and existence from the words of
the statute of ‘Westminster 2, chap. 18;
quod vicecomes ﬁeri faciat de terr-is et catal
lis. 2 Reeves’ Hist. Eng. Law, 187. The
general opinion, however, has been that it
was a common law execution. Id. ibid.
note. 2 Tidd’s Pr. 998. In modern Eng
lish practice, the fa. issues against goods
and chattels only, and it seems to be sup
posed in the books that the ancient writ
was restricted in the same way.

lib. 2, c. 62, §8.

See Fleta,

But the forms in the

Register are all de tcrris et catallis, thus:

Rea: vic. salutem : Prazcipimus tibi quod de
terris ct catallis T. de S. in balliva tun,

rmm moms clecem libras, et illas habeas
coram justitiariis nostris apud IV. in oc
tavis Sancti Hilarii, ad reddendum 7'.

dc B. qua‘: ei in cadem curia noslra adjudi
catwfuerunt, pro damnis ipsius qua: habuit
occasions cujusdam transgressionis, (ft. E!
habeas ibi t-unc hoc breve. Tcste, &c. Reg.
Jud. 18 b. Sec Bract. fol. 312 b. In
American practice, the fl. fa. is usually di
rected to be executed in the ﬁrst instance

against the goods and chattels of the party

FIERDING CO URTS. Ancient Gothic
courts of an inferior jurisdiction, so called
because four were instituted within every
inferior district or hundred. 3 Bl. Com.
34. Stiernhoo/c, dc Jur.' Goth. lib. I, c. 2,
cited ibid.
'
FIERGES. L. Fr. Fetters; irons. Kel
ham.
FIERI. Lat. To be made; to be done.
See In ﬁeri.

named, and failing those, against his real
estate.

FIERI FECI.

to be made.)

L. Lat.

(I have caused

In practice.

The name

given to the return made by a sheriff or
other oﬁicer to a writ of fer-i facias, where
he has collected the whole, or a part of the
sum directed to be levied. 2 Tidd’s Pr.
1018. The return, as actually made, is

expressed by the word “ satisﬁed” endorsed
Fieri non debut, (dcbuit) Std factum on the writ.
valet. It ought not to be done, but [if]
FIEU. L. Fr. A fee, or ﬁef. Fieu dc

done, it is valid. 'Shep. Touch. 6. 5 C0. 39. I cheval-ier; a knight’s fee. Kelham.
T. Rag/m. 58. 1 Stra. 526. A maxim
FIEW. L. Fr. A fee or ﬁcf. Fwu
frequently applied in practice. Platt, J. tenants; fee tenants, or free tenants. Kel
19 Johns. R. 84, 92.
ham. The same with ﬁqf-tenants, (q. v.)
FIERI FACIAS. L. Lat. (You cause
FIEZ. L. Fr. Times. Ascun ﬁe: ,

52, 59. UN
to be made.) In practice. A writ of exe sometimes. Fet Asscwer,
cution, (usually termed for brcvity,ﬁ.fa. ;) ﬁez; once. Id. § 37. See Foils.
commanding the oﬁicer to whom it is di-'
FIFTEENTHS. [L. Lat. dccimce gain
rected that be cause to be made of the to:; Fr. quinzierna] In English law. A
party’s goods and chattels or real estate,l species of tax upon personal property,
_,

FIL
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formerly imposed upon cities, townships
and boroughs in England, that is, not upon
the citizens individually, but upon the
Whole city, town, &c.; and so called, be
cause amounting to a fifteenth part of
what each city or town was valued at,

or a ﬁfteenth of every man’s personal
property, according to a reasonable valu

FIL
FILE.

practice.

[L. Lat. ﬁlum, _ﬁlacium.]

In

A thread, string or wire, upon

which writs and other exhibits in courts
and oﬂiccs, were formerly fastened, or ﬁled
for the more safe keeping of them together.
Gowell. Spelman, voc. Filacium.
_
The paper itself, or a number of papers
so ﬁled. Tomlins. A ﬁle is a record of
the court. 1 Lill. 112.

ation. 2 Inst. 77. 1 Bl. Com. 308, 309.
Camd. Brit. 168, 171. Cowell. Tomlim.
The papers ﬁled appear to have been
FIGHTWITE. Sax. In old English originally pierced through with (trajecta,)
law. A mulct or ﬁne imposed on aperson and strung upon the thread or wire em
for making a ﬁght or quarrel, (mulcta ob ployed, as is still sometimes done in oﬁiccs.
commissam pugnam,) to the disturbance of Spelman. They are now usually arranged
the peace. Spclman. Cowell.
in bundles, a thread or string being used on
FIL, File. L. Fr. A thread; a line. the outside to fasten them together. In
Jesques an ﬁl del ewe ,' as far as the line of modern practice, a ﬁle is a bundle of papers,
the water. Britt. c. 42, fol. 111 b. This each paper being similarly folded and en
corresponds with the Fr. jusqu’z‘zﬁl dc l’eau. dorsed, and tied together. The phrase
Guyot, Inst. Fcod. ch. 23. Jesques auﬁl de ology of the old practice, however, is still
mg/lea del ewe; as far as the middle line retained in the common expressions “to
or thread of the water. Britt. fol. 110.
pat on ﬁle,” “to take of the ﬁles.” Sec
FILACE. L. Fr. A ﬁle. En ﬁlace; To ﬁle, Filum.
on ﬁle. Kelham. Philas occurs in Brit
FILE. L. Fr. [L. Lat. ﬁlum.] A
ton. Rcmue dc philas ; removed from the thread, line or mark. Haul ﬁle de mer,‘
ﬁle. Britt. c. 48.
the high line of the sea; high-water mark.
FILACER, Filazer, Filizer. [L. Lat. ﬁli Rot. Part. 11 Hen. IV. m. 61. Sec Fil,
zarius, ﬁlazarius ; from Fr. ﬁle, ﬁlacc, (Lat. Filum aquce.
' ﬁlum,) a thrcad.] An oﬁicer of the Court
To FILE. [L. Lat. ﬁlarc.] In practice.
of Common Pleas in England, so called, To put upon the files, or deposit among
because he ﬁled the writs whereon he made the records of a court. Ajﬁlc (q. v.) is
out process. Cowell. There were four used in the old books. See File.
teen of these ofﬁcers, whose duty was to
Filing a bill in equity is an equivalent
make out all original writs, and process expression to commencing a suit. 7 Met
thereon, to enter the appearance of de calf’s R. 157.
fendants, speeial bails, imparlances, dzc.
*,,,’* The ﬁling of a paper is considered
Termes de la Leg. 1 Arch. Pr. 11, ct pas as an exhibition of it to the court, and the
sim. This oﬁice was abolished by statutes clerk’s office in which it is ﬁled represents
7 VVill. IV. and 1 Vict. c. 30. Holthoase. the court for that purpose. The ﬁling of pa
FILACIUM. L. Lat. [from Fr. ﬁlacc] pers forms an important part of the pro
A ﬁlo. Spelman. See File.
ceedings in an action, and is of constant
FILARE. L. Lat. In old English occurrence in practice. It is effected by

practice. To ﬁle.

Towns. Pl. 67.

FILCTALE. In old English law. A
word used by Bracton to denote a kind of
compotation or entertainment, given by
bailitfs of hundreds, for the purpose of ex
torting money from those who attended
them; (at pecunias eztorqueant ab eis qui
sequuntur hundrcda ma ct ballivas auas.)
Bract. fol. 117 b. Sec Fleta, lib. 1, c. 20,
§ 102. Spelman considers the proper
reading of this word to be ﬁldale, an ale,
or drinking inaﬁeld.

FILE. L. Fr. [from Lat. ﬁlia.] A daugh
ter.

Litt. sect. 7, 8.

delivering the paper, (endorsed with the
title of the cause and the attorney’s name,)
to the clerk of the court in which the action

is pending, who marks it “ﬁled,” adding
the date, and deposits it under the proper
head, among the papers or ﬁles in his ofhce.

“ To ﬁle” a paper, on the part of a
party, is to place it in the oﬁicial custody
of the clerk.

“ To ﬁle,” on the part of the

clerk, is to endorse upon the paper the
date of its reception, and retain it in his
ofﬁce, subject to inspection by whomsocver
it may concern. Vllheelcr, J. 14Tezae R. 339.

FILEINJAID.

Brit.

A name given -

Fielle, ﬁllic and ﬁlic are given by Kel to villeins in the laws of Ilocl Dda.
ham as other forms of this word.
ringt. Obs. Stat. 302.
40
Von. I.
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FILIATE. [from Lat.ﬁlius, achild.] To ters. Le mot ﬁls comprend lcs ﬁlles. Art.
ﬁx a bastard child on some one, as its 3522, num. 1.
FILUM. Lat. [L. Fr. ﬁl, ﬁle, qq. v.]
father. 2 W. Bl. 1017. To declare whose
In old practice. A thread, string or wire
child it is. Id.
FILIATION.
L. Lat. ﬁliatio, from used for passing through and connecting
ﬁlius, a chiid.] ‘he fact which creates papers together; a ﬁle. Otherwise called
the relation of parent and child. Hub ﬁlacium, (Fr. ﬁlace, qq. v.) Spelman, voc.
back’s Enid. of Success. 235.
Filacium. See File.
The adjudging of a bastard to be the
A thread or line, passing through a
child of a certain man.‘ The ﬁxing of a stream or road. See Filum aqua, Filum
bastard child on some one as its father. via. The En lish word thread has in or
Webster. See Aﬂiliation.
dinary speech t is sense of running through ;
FILICETUM. Lat. [from ﬁliz, fern.] as in the expressions " thread of adiscourse
In old English law. A ferny or braeky or argument ;” “ to thread onc’s way,” &c.
ound; a place where fern grows. Co.
A line or mark, as the edge or border of
' L 4 b. Shep. Touch. 95.
a thing. Filum forestw ; the edge of the
FILIOLUS. Lat. In old records. A forest. Manwood, 371. 1 C1-abb’s Real
god-son. Spelman.
Prop. 485. “To the very last ﬁlum of
FILIUS. Lat. In civil and old Eng the plaintiff’s land.” 5 Taunt. 133, a .
lish law. A son; a child. Filium eum “ Up to the extreme ﬁlum of the plaintiff s
deﬁnimus, qui ea: viro ct urore ejus nasci

property.”

Id. 134, arg.

tur; we deﬁne him to be a son, who is
FILUM AQU1E. L. Lat. [L. Fr. ﬁl
born of a man and his wife. Dig. 1. 6. 6. del cwe.] A thread or line of water; a
Proesumitur quis esse ﬁlius, eo quod nasti water line or mark ; the outer line or edge
tur ea: urore; one is presumed to be ,ot' a stream; the watcr’s edge.
Altum
another’s child, because he is born of his ﬁlum; the high line. Rot. Pat. 4 Hen.
wife. Bracl. fol. 6, es. Filius est nomen VI. m. 11, par.
Haut ﬁle de mer; the
nature, std lurrcs nomen juris. Son is a liigli line of the sea; high-water mark.
name of nature, but hair is a name [term] Rot. Parl. 11 Ilen. IV. m. 61. Blount.
of law. 1 Sid. 193. 1 Powell‘ on De
A stream, or course of water. Cornell.
oiscs, 311. An alien may have a son, but no Blount.
alien can have an heir. Id. ibid. See Hteres.
A thread of water, as running through a
A distinction was sometimes made in stream; a middle thread ; a central line.‘
the civil law, between ﬁlii and libcri ,' the 24 Pick. R. 344. Usually called “ the
latter word including grandchildren, (ne thread of the stream.” Shaw, C. J. 2
potes,) the former not. Inst. 1. 14. 5. C'ushing’s R.‘ 207. 4 Wisconsin R. 486,
But according to Paulus and Julianus, 508.—An imaginary line drawn through
they were of equally extensive import. the middle of a stream, and supposed to
Dig. 50. 16. 84. Id. 50. 16. 201.
divide it into two equal parts; constituting,
FILIUS-FAMILIAS. Lat. In the civil in certain cases, the boundary between the
law. The son of a family; an unemanei riparian proprietors on each side, and be
pated son; one in at-iena potestate. Dig. tween counties, townships, &e." Schulles
1. 6. 4. Id. 50. 17. 93. Inst. 2. 12, pr. on Aquatic Rights, 88. Blount. Item si
Id. 4. 5. 2. Story’-s Conﬂict q/‘Laws, § 61. tantum ea: altera parte prazclia possidcat,
FILIUS MULIERATUS. L. Lat-. In prope ripam, tenementum suum erit usque
old English law. The eldest legitimate ad ﬁlum aquae; also if he own the lands
son of a woman, who previously had an only upon one side of the strcam,] near
illegitimate son by his father. Glarw. lib. [on] the bank, it will e his freehold as far
7, c. 1. Otherwise called mulier. 2 Bl. asthe thread of the water. Brad. fol. 208 b.
Uom. 248. See Mulier.
Item refer! utrum aqua, in qua id far
FILIUS NULLIUS. Lat. The son or tum est quod nocet, propria sit eju-s de quo
child of nobody. Filius populi; a child queritur, rel commun/is, vel in parts propria,
of the people. Terms applied to abastard. scilicet usque ad ﬁlum aquze, et par-tim
1 Bl. Corn. 459. 6 Co. 65 a. Fortcscue alicna ; it is also a material consideration,
de L. L. Anglia, c. 40. Burr. Sett. Gas. whether the water in which the nuisance is
made, he the property of the party com
189.
FILS. Fr. Sons. Deﬁned by the plained of, or common, or in part his own,
-Civil Code of Louisiana to include daugh that is, as far as the thread of the stream,
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and partly another’s. Id. fol. 235. Fleta
calls it ﬁlnm in media aquce; the thread in
the middle of the stream. Fleta, lib. 4,
c. 1, § 21. Lord Hale translates jilum
aquce, middle of the stream. Hale de

bar to the maintenance of a claim.

Jur. Mar. pars 1, c. 4.

which terminates or ends a matter or pro
ceeding, not absolutely, however; as the
final judgment of an inferior court, which
admits of an appeal. See Final judgment,
Final sentence.
Absolutely ending or concluding a mat
ter; conclusive; as the ﬁnal judgment of

*,,,* The phrase ﬁlum aqua is constantly
used in modern law, indiﬂ'ercntly with
mcdiumﬁlum aqucc, (as part of the phrases,
11.3/1ue_/ilum aquw, ad ﬁlum aquze, ad me
dium; jilum aqua:,) to signify the same
thing. 17 Johns. R. 195. 20 Id. 90, 99.

Mar. liv. 1, tit. 12.
ch. 8, art. 1.

FINAL.

end.]

Ord;

Poth. Oblig. part 3,

[L. Lat. ﬁnalir, from ﬁnis, an

Ending; making an end; that

6 Cowen’s R. 518.
Id. 543-550. 5 a court, which admits
Wendell’s R. 423. 13 Id. 355. 20 Id. Final judgment.
149. 24 Id. 451. 26 Id. 404. 4 I{ill’8
FINAL DEGREE.

of no appeal.

See

In equity practice.
(N. Y.) R. 369. 2 JV. Hump. R. 369. A decree which ﬁnally decides and dis
3 Greenleaf’s R. 474. 3 Kent's Com. poses of the whole merits of a cause ; re
428-431, and notes. 2 Smith’s Lead. serving no further questions or directions
Gas. 98, (Am.'cd. note.) But that ﬁlum, for the future judgment of the court, so
in itself, properly imports an outer line, an that it will not be necessary to bring the
edge, verge or border, and not a central cause againbefore the court for its further
line, is clear from repeated instances of its decision.* 7 Paige's R. 18. 2 Daniell’:
use in the old books. Thus, it is expressly See
Chane.
4 C'om.stock’s
Pr. (Perkins‘
R. 415.
ed.) 1199, note
applied to the sea, in the phrase altum

ﬁlum, (L. Fr. haut ﬁle de mer,) to denote
high-water mark.

See the ﬁrst definition,

A decree which terminates all litigation

on the same right. 1 Kent's Com. 316.

supra. In the same sense it is applied to
FINAL JUDGMENT. In practice. A
_ a forest. Thus, “if a dog fastens upon a judgment which puts an end to an action
deer before she gains ﬁlum forestw, (the at law, by declaring that the plaintiff either
edge or verge of the forest,) and she drags has, or has not entitled himself to recover
the dog into the forest, and is there killed, the remedy he sues for. 3 Bl. Com. 398.
the owner may pursue and take the deer So distinguished from interlocutory judg
out of the forest.” 1l[anwood’s Forest mcnts, which merely establish the right of
Law, 371. See Filum. Bracton, indeed, the plaintilf to recover, in general terms.
(who is followed by Lord Hale,) uses ﬁlum Id. 397. A judgment which determines
to denote a central line, and it is probably a particular cause. See 1 Kent’s Com. 316.
A judgment which cannot be appealed
through this author that this sense of the
word has become so ﬁrmly established in from; which is perfectly conclusive upon

modern law.

See the quotations supra.

the matter adjudicated.

In Britton both phrases, ﬁl del ewe, and ﬁl Pick. R. 300.

Morton, J. 24

A‘ judgment which termi

nates all litigation on the same right. The
De Disseisine, but are not apparently dis term “ﬁnal judgment,” in the judiciary

de my/leu del ewe, are used in tlie chapter
tinguished.

Britt. c.

42.

Strictly, the act of 1789, sec. 25, includes both species

central line of a stream should be desig of judgments as just deﬁned.

2 Peters’
1 Kent's C'om.3l6. 6 Howard's

nated as medium ﬁlum aqurc, or, in Eng

R. 494.

lish, the “middle thread ;” which is the
phrase employed by Lord Mansﬁeld and
other high authorities. 4 Burr. 2162. 3
Sumner-’s R. 170.
FILUM VIJE. L. Lat. The thread
or middle line of a road, or street. An
imaginary line drawn through the middle

R. 201, 209.

of a road, and constituting the boundary

between the owners of the land on each side.
2 Smith's Lead. Gas. 98, (Am. ed. note.)
FIN. Fr. [from Lat. ﬁnis, an end.]
An end, or limit; a limitation, or period

of limitation. Fin de non-/recevoir ; a legal

Ajudgmcnt is ﬁnal and conclusive be
tween thc parties, when rendered on a
verdict on the merits, not only as to the

facts actually litigated and decided, but
also as to all facts necessarily involved in
the issue. 26_Alabama R. 504.
FINAL PROC ISS. In practice. \Vrits
of execution in an action at law. So
termed as concluding the proceedings,
in contradistinction to meme process, (q. v,)
FINAL SENTENCE. Distinguished
from a deﬁnitive sentence. Marshall, C. J.

FIN

1 C'ranch’s R. 103.
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The last decree of an is bound to restore it; and is guilty of

inferior court is ﬁnal in relation to the larceny if he fraudulently converts it to
power of that court, but not in relation to his own use. 1 Parker’s Grim. R. 9.
the property itself, [which is the subject of
FINE. [L. Fr. fyn, feyn, fyne, ﬁn ,'
litigation,] unless it be acquiesced under. from Lat. ﬁnis, an end.] In English law.
Id. ibid.
A sum of money or price (prclium) paid

FINALIS. Lat. [from ﬁnis, an end or

for obtaining a beneﬁt, favor or privilege;

limit.] In old English law. Ending; as the ancient ﬁnes for obtaining a writ,
making an and or termination ; ﬁnal. Fi and for alienation; and the modern ﬁnes
nalis concordia, (q. v. ;) a ﬁnal concord or for admission to a copyhold, for obtaining
or renewing a leasc.’* Flela, lib. 2, e. 13,
agreement.
Constituting a limit or boundary, as of
12, 13. 8 Co. 59 b, Becchm-’s case. See
land. Arbor ﬁnalis ; a boundary tree. 2 Seldezfs R. 475. See Finefor alienation.
See Arbor, Finis.
A sum of money paid by an offender in
FINALIS CONCORDIA. L. Lat. In satisfaction of his offence, and as a punish
old conveyancing. A ﬁnal concord; a ﬁne ment (pwna) for it.‘* 8 C0. 59 b. See
of lands. Talia concordia ﬁnalis dicitur, eo Fine (or Mulct.)
quod ﬁnem imponit negolio, adeo ut neutra
A species of conveyance or assurance,
pars litigantium ab eo de cwtero poterit rece the etfect of which was to make men enjoy
dere ; such a concord is called ﬁnal because their lands and iuheritances in peace,
it puts an end to the matter, so that nei (pa.x.)*
8 C0. ub. sup. See Fine of
ther of the litigating parties can afterwards lands. All these, in the words of Lord
recede from it. Glanv. lib. 9, c. 8. Dicitur Coke, “are called ﬁnes because they are
ﬁnalis coneordia, et idea ﬁnalis quia impo the end, or causes of the end of all the said
nit ﬁnem litibus; it is called a ﬁnal con businesses." 8 U0. ub. sup.
cord because it puts an end to suits. Bract.
FINE FOR ALIENATION. In feudal
fol. 435 b. These passages are descriptive law. Asum of money paid to the lord
of a ﬁne when it was in the form of an by a tenant, whenever he had occasion to
alicne, or make over his land to another;
actual suit.
FIND. To ascertain upon judicial ex a sum paid for license to alien the land.
amination and inquiry; to ascertain and One of the incidents of tenure by knight
declare the existence of one or more facts service. 2 Bl. Com. 7], 72. 1 Stqzh.
judicially. A jury are said to ﬁnd a deed Com. 165, 180.
Fines were expressly reserved to copy
or a will in a special verdict. Vauyh. 84, 85.
A jury ﬁnd a certain amount of damages hold tenures, when tenure by knight-service

was abolished by the statute 12 Car. II.

ft r a plaintiff.

To determine an issue of fact in favor of Hence they are, in general, still payable, in
one or the other party, and to declare England, to the lord, on the alienation of

such determination to a court. A jury “find copyhold estates. 1 Sleph. Com. 208. 2
for the plaintiff,” or “ for the defendant.” 1d. 47, 48. 1 C'rabb’s Real Prop. 6l5——6‘28.
FINDING,‘ In practice. The result of
FINE \(or MULCT.) In criminal law
a judicial examination or in uiry, especially and general ractice. A payment of
into some matter of fact; t e statement to money impose upon a party as a punish
a court of such result.

ment for an oﬁ'enec.

A pecuniary punish

This term is most commonly applied to ment imposed by somc court of record,
the making up and delivery, by a jury, of and usually under the authority of some
their verdict. See Verdict. But Lord Coke statute. See Amercement.—A pecuniary
applies it to the judgment of the court punishment imposed by the judgment of
itself. “There is one ﬁnrling by the jury a court, upon a person convicted of crime.
and another by the judges, and when the Wheeler, J. 14 Texas R. 398. A ﬁnp is a

defendant confesses it, &c., the judges ﬁnd judgment, but not such a judgment as can
be claimed to bear interest. Id. ibid.

. suﬁicient matter before them to give judg
ment."

ll C0. 30, .Powlter’s case.

FINDING.

One of the modes of ac

uiring a title to goods by occupancy.

Fines are more properly sentences than
judgments, in the sense of recoveries in

2 civil actions.

Id. 399.

"",,* According to Spelman, the word
The ﬁnder of property who knows the ﬁne was not used in this sense, in England.

jfenfs Com. 356—360, and notes.

owner, or has reason to believe who he is, before the Norman invasion.

It was ap

FIN
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plied originally to the heavier kind of pay

brought, to be the right of the complain
ment, imposed for grave offences (mulcla ant.“ Glanv. lib. 8, c. 3. Shep. Touch.

grauior, gravioribus delictis impoaito,) an
swering to the Saxon wita major, and so
distinguished from an amercement. Spel
man, voc. Finis. See Amcrcement. It
was applied also to a pecuniary mnlct
inﬂicted by the courts on a stranger, in
contradistinction to an nmerccment, which
was imposed u on their own oﬂicers and
ministers. 8 0. 40 b, Griesley’s case. 4
Bl. Com. 380. 4 Staph. Com. 442. Fines
and amerccments are both mentioned in
Magna Chart-a. Jlfag. Cart. Jo,h. c. 55.
The radical idea of the word corresponds
closely with its obvious derivation from

2. 2 Bl. Com. 349. lVatkins on Convey
ancing, 252. I}urlon’s Real Prqu. 20, pl.
67. 2 Wooddcs. Lect. 186. 1 Steph. Com.
515. Called also, anciently, a ﬁnal concord,
because it put an end to the matter or suit,
so that neither of the parties could after
wards rcccde from it. See Finalis con
cordia.
The acknowledgment, conusance, or re

cognition of right made in this pretended
suit, was of the substance and essence of
the ﬁne, being, in fact, itself the conveyance

of the land; the other proceedings being
merely auxiliary. Hence the party intend
the Lat. ﬁnis :—a sum paid to end a matter; ing to convey, (or nominal defendant,) was

as to atone for an offence; to be delivered ca led the conusor, or cognizor, that is, the
from a punishment. Thus, in old practice, acknowledging party; and the party to

where a part had been punished by im
prisonment,

whom the conveyance was made, the
Shep. Touch. (by

e was frequently allowed to conusce or cognizee.

Preston,) 3——-5.

be discharged on payment of a ﬁne; his
punishment being by such payment ended.
Reg. Orig. 222 b, 232. Reg. Jud. 25. A
party ﬁned or paying a ﬁne was said ﬁnem

1 Staph. Com. 517.

2

Bl. Corn. 350, 351. Hence, also, a ﬁne
was said to be an acknowledgment of a feoff
ment on record.

Id. 348.

It was, in fact,

facere, (q. v.) So, in modern practice, a solemn conveyance on record, from the
where a party is ﬁned, and ordered to stand cognizor to the cognizee. Id. 355. Fines
were recently abolished in England by
statute 3 & 4 VVill. IV. c. 74, and have
been either expressly abolished, or become

committed until the ﬁne is paid, the pay

ment has the same effect of putting an end
to the imprisonment. And in any case
where a ﬁne constitutes the sole punishment of a party, its payment puts an cml

entirely obsolete, in most of the United
States.

1 Steph. Com. 514, 515. 4 Kent’;

Corn. 497. They do not appear to have
or to the legal liability growing out of ever been adopted in New-England. Story,
to the offence for which it was imposed,

such oﬁ'ence.
To FINE._ To impose a pecuniary punishment; to order, adjudge or sentence
that an offender pay a certain sum of money
as a punishment for his offence. The Lat.
ﬁnire anciently signiﬁed to pay :1 ﬁne.
See Finire.

FINE OF LANDS.

‘

J. 4 M'ason’s R. 55.
’''.f* The eculiar eﬂicacy of aﬁne con
sisted in its being not only a solemn trans
action in a court of record, but a transaction

in the shape of the acknowledgment of the
right of a litigating party, and having the

same etfect with an actual adjudication of
[L. Fr. fyn, feyn, the court upon the title of the lands con

ﬁn ; L. Lat. ﬁnis, ﬁnalw concordica] In veyed by it. It was, indeed, in its origin
conveyancing. A species of conveyance or (like a common recovery,) an actual suit
assurance by matter of record, formerly in commenced at law for the recovery of the
extensive use in England, in the form of a possession of the land, but being found
ﬁctitious suit, commenced by the party to competent to confer a title in cases where
whom the land was intended to be con the ordinary conveyances would not suﬁiee.
veyed, against the party intending to con it was at length adopted as a mere means

vey,nnd compromised or terminated by the of transfer between parties not really stand
acknowledgment of the latter that such land ing in the relation of adverse litigants. 1
was the right of the former.-—An amicable Steph. Corn. 515.

That is to say, the form

composition of a ﬁctitious suit, by leave of of a suit was preserved for the purpose of
the court, in the shape of an agreement or basing upon it, or extracting from it, the
concord, (conc0rdia,) enrolled of record, by pretended compromise or confession of title,
which the defendant, or deforciant (as he but real conveyance, which it was intended
was usually called,) acknowledged the land to give. For this purpose, after a convey

for which the suit was supposed to be ance of lands had been agreed upon, the

FIN
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party to whom they were to be conveyed four times in the term in which it was
commenced, in form, an action or suit at made, and four times in each of the three
law against the other; generally, an action succeeding terms, which was reduced to
of covenant, in the Court of CommonPleas, once in each term by stat. 31 Eliz. c. 2,

by suing out a writ of covenant, denomi and these proclamations were endorsed on
nated (from its initial words, when the
proceedings were in Latin,) a writ of pne
cipe quod teneat convent-iomm, the founda
tion of which was a supposed agreement or
covenant that the one should convey the
lands to the other; on the breach of which
agreement the action was brought. The
suit being thus commenced, there followed,
in the next place, the licentia concordandi,
or leave to agree, (that is, to compromise
or settle the suit,) supposed to be applied

the back of the record.
-352.

2 Bl. Com. 850

1 Staph. C'om.516-518.

Shep.

Touch. 3, 5, et seq. 6 C0. 39.
FINE SUR COGNIZANCE DE
DROIT, COME CEO QUE IL AD DE
SON DONE. L. Fr. A ﬁne upon ac
knowledgment of the right, as that which

he hath of his gift; that is, upon acknow
ledgment of the right of the cognizee, as
that which he hath of the gift of the cog
nizor. The best and surest, and most usual
for by the defendant or deforciant, and kind of ﬁne, by which the deforciant ac
granted by the court on payment of a sum knowledged a former feoffment, or gift in
of money, called the king’s silver, or post possession to have been made by him to
ﬁne. Next came the concord, or agree the plaintilf; hence called afeotfment of
ment itself, (anciently called the peace,) record. 2 Bl. Com. 352. 1 Steph. Com.
being an acknowledgment or eouusance 518. Sec Fine of lands.
.
by the deforciant-, that the lands in ques
FINE SUR COGNIZANCE DE DROIT
tion were the iight of the complainant. TANTUM. L. Fr. and Lat. Aﬁne upon
This concord was the foundation or sub acknowledgment of the right merely, and
stance of the ﬁne; being, in form and in not with the circumstance of a preceding
fact, the grant or conveyance intended to gift from the cognizor. This was common
be given, and was acknowledged either ly used to pass a reversionary interest

openly in court, or before one of the judges,

which was in the cognizor, of which there

or before two or more commissioners em could be no feoffment supposed. 2 Bl. Com.
powered by a special authority. With this 353. 1 Steph. Com. 519. See supra.
FINE SUR CONCESSIT. L. Fr. and
acknowledgment, all the essential parts of

the ﬁne were completed. There remained,

Lat.

however, two more proceedings to com
plete it inform ; of which the next was the
note of the ﬁne, which was only an abstract
of the writ of covenant, and the concord,
naming the parties, the parcels of land, and

ed.) A species of ﬁne, where the cognizor,
in order to make an end of disputes, though
he acknowledged no precedent right, yet

A ﬁne upon cmzcessit, (he hath grant

granted to the cognizee an estate de novo,

usually for life or years, by way of supposed

the agreement. This was to be enrolled of composition.

2 Bl. Com. 353.

1 Steph.

Com. 519.
FINE SUR DON, GRANT ET REN

record in the proper oﬁicc, by direction of
the statute 5 Hon. IV. c. 14. The last of
the proceedings was the foot of the ﬁne, or
conclusion of it, which included the whole
matter, reciting the parties, day, year and
place, and before w om it was acknow
ledged or levied. Of this there were in
dentures made, or engrossed at the chiro

ticular limitations of estate.

grapher’s office, and delivered to the cog

353. 1 Steph. Com. 519.

DER.

L. Fr.

Aﬁne upon gift, grantand

render. A double kind of ﬁne, compre
hending the ﬁne sur cognizance dc droit
come ceo, (90., and the ﬁne sur concessit ,

and which might be used to create par
2 Bl. Com.

FINE AND RECOVERY ACT. The
nizor and the eognizce, usually beginning
thus: Hrec est ﬁnalis concordza, (This is English statutes 3 dz 4 “fill. IV. 0. 74; for
the ﬁnal agreement,) and then reciting the abolishing ﬁnes and recoveries. 1 Stepb.
whole proceeding at length. And thus the Com. 514, et seq.
FINE FORCE. L. Fr. ‘[1,/‘inc, from Fr.
ﬁne was completely levied at common law.
To render it, however, more universally ﬁn, crafty or subtle; or arti cial or exact-.]
public, it was directed by statute 4 Hen. In old English law. An absolute necessity
VII. e. 24, that a ﬁne, after engrossing, or constraint, not avoidable.

VVhena1nan

should be openly and solemnly read and was constrained to do that which he could
proclaimed in court, sixteen times, viz., in no way avoid, he was said to do it dc
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ﬁne force. Cowell. Old N. Brev. fol. 78.
Stat. 35 Hen. VIII. c. 12. So, it ﬁneforce,
(q. v.) The word ﬁne seems to be used in
this phrase, in the same sense as the mod
ern word pure.

FIR

In old records. An ending or ﬁnishing;
death, as the end of life; (quia vita ﬁnitur
morte.) Cowell. Holtlwmre.w

FINIUM REGUNDORUM ACTIO.
In the civil law. Action for regulating

FINEM FACERE. L. Lat. Infeudallaw. boundaries. The name of an action which
To make a composition or compromise;
to renounce or relinquish a claim for a
consideration. Finem et rqfutationemfecit ,
made a ﬁne and release. Feud. Lib. 2, tit. 49.
And see Skene de Verb. Sign. voc. Finis.

FINEM FACERE.

L. Lat.

lay between those who had lands borderin
on each other, (qui conﬁnes agros habent,
to settle disputed boundaries. Inst. 4. 6.
20. Id. 4. 17. 6. Cooper-’s notes in lac.
Dig. 10. 1.
Cod. 3. 39. 1Mackeld. C11).

In old Law, 286, § 271.

English and Scotch practice. To make an
end, or settlement; to make or pa a ﬁne.
Finemﬁacit nobiscum ; he made a ne with
us. Reg. Orig. 232. Bract. fol. 154.
Fleta, lib. 2, c. 60, § 35. Omnes ﬁnes qui
faeti sunt nobiscum ,' all ﬁnes which have
been made with us. Mag. Cart. Johan.
c. 55. Finemfzwere cum regs; “to ﬁne with
the king, or to make ane ﬁnance and satisﬁe
him for ony trespasse committed against
him or his lawes.’I Skene de Verb. Sigmf.
To levy a ﬁne. B1-act. fol. 106.

FIRDFARE, Ferdfare, Herdfare.

Sax.

[from ﬁrd, an expedition or military service,
and fare, a going.] In old English law.
A summoning forth to a military expedi
tion, (indictio ad prqfectionem militarem.)
Spelman.

An acquittance from going to war. Fleta,
lib. 1, c. 47, § 23. Cowell, voc. Ferdfare.
FIRDSOCNE. Sax. [from ﬁrd, mili

tary service, and some, liberty.]

In old

English law. Exemption from military
service. Spelman.
FIRDWITE, Ferdwite, Ferdwyte. Sax.
FINES LE ROY. L. Fr. In old Eng
lish law. The king’s ﬁnes. Fines formerly [from ﬁrd, military service, and wite, a
payable to the king for any contempt or mulct or ﬁne.] In old English law. A
offence, as where one committed any tres ﬁne for refusing military service, (mulcta
pass, or falsely denied his own deed, or detrectantis militiam.) Spelman.
did any thing in contempt of law. Termes
A ﬁne imposed for murder committed in
de la Leg/.
the army; an acquittance of such ﬁne
FINIRE. L. Lat. [from ﬁnis, a ﬁne.] Fleta, lib. 1, c. 47, § 15. Chart. 11 Hen.
In old English law. To ﬁne, or pay a ﬁne, III. m. 33, cited in Cowell.
upon composition. Rog. Hoveden, 783,
FIRE, in insurance, has the ordinary
cited in Cowell. To end or ﬁnish a matter. or popular meaning of ignition or burning.
FINIS. Lat. In old English law and “Fire by lightning,” in a policy, means
practice. An end or termination. Finis actual burning by lightning, and not pros
uniue diei est principium alterius ; the end tration or destruction without burning. 4
of one day is the beginning of the next. Com.stock’s R. 326. It was argued in this
2 Bulst. 305. Finis rei attendcndns est. case that lightning was ﬁre. But the court
The end of a thing is to be attended to. held it unnecessary to determine whether
3 Inst. 51. The means by which a crime this were so, scientiﬁcally considered. Id.
is accom lished is a subordinate considera
FIRE AND SVVORD, Letters of. In
old Scotch law. Letters issued from the
tion. 1 . ibid.
A ﬁne, or payment of money, as an end, privy council in Scotland, addressed to the
satisfaction or settlement of a claim, offence, sheritf of the county, authorizing him to
or other matter. Reg. Orig. 222 b, 232, call for the assistance of the county to dis
possess a tenant retaining possession, con
179. Reg. Jud. 25 a. See Fine.
A ﬁne or conveyance of land, as the end trary to the order of a judge or the sen
or settlement of a pretended suit; or as tence of a court. BeZt’s Diet.
FIREBARE. Sax. In old records.
the end of all controversy respecting the
title, (quia ﬁnem imponit litibus.) See A beacon, or high tower by the sea side,
wherein were lights, either to direct sailors
Fine of lands.
A terminus, limit, or boundary of land. in the night, or to give warning of an enemy.
Bundw et meta et rationabilea divisa, quw Cowell. 0-rdinat. temp. Edw. II. cited ibid.
FIREBOTE, Fireboot. Sax. [from
pommtur in terminis at ﬁnibus agrorum.
fire, and bote, an allowance.] An allow
Bract. fol. 166, 167. See Divisa.

FINITIO.

L. Lat. [from ﬁnis, an end.] ance of suiﬁcient wood for fuel, for the use

FIR

of a tenant for life or years.
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2 Bl. Com. iblzl.

35. 2 Crabb’s Real Prop. ,76, § 1044. ‘
Spelman, voc. Bola. Called in the old
books, estoverium arclendi. See Bole, Es-‘
lovers. In an old English case, it was held
by the court that lessee for life or for years,
by the common law, cannot take fuel but

FIR
Firma noctis; a night's ferm; pro

visions or entertainment for a night, or the

value of it; sometimes expressed by in
version, as non: de ﬁrma, a night of enter
tainment. Firma diei ; a day s provisions

or entertainment. These are common ex
pressions in Domesday. Spelman.
A rent payable in money, (rcdilus pecu
of bushes and small wood, and not of tim
ber trees. But if the lessor, in his lease, niarius.) Spelman. HOL'CdCH. in Johan.
granteth ﬁre-boot, if the lessee cannot have R. A. D. 1199, cited ibid. Pro certa ﬁrma
mﬂicicnt fuel as above, &c. he may take inde annuatim reddcnda ; for a certain rent
thereof annually to be paid. Reg. Orig.
great trees. 3 Leon. 16, case 38.
FIRE INSURANCE. A contract of 257 b. Dc exilibus et proﬁcuis, vel de ﬁrma
insurance, by which the underwriter, in dominii nostri; of the issues and proﬁts,
consideration of the premium, undertakes or of the rent of our lordship. Id. 265 b.
to indemnify the insured against all losses Cowell, voc. Firmaral-lo. Ad antiquas
in his houses, buildings, furniture, ships in ﬁrmas ; at the old rents. Mag. Cart.
port, or merchandise, by means of acciden Johan. c. 25. Called alba ﬁrma, blanch
tal ﬁre happening within a prescribed pe ﬁrm, or white farm, (qq. v.)
A lease or letting, (elocatio ;) a term for
Ilughes on
, riod. 3 Kent’s Com. 370.
Ins. 385. Angell on Fire Ins. ch. 2, § 7. ' years, (terminus) Adhuc viginti annl de
ﬁrma illorum restent ; twenty years of their
Sec Fire policy.
FIRE ORDEAL. In Saxon and old lease will yet remain. Spclman. Ingulpk.
English law. The ordeal or trial by red Sax. Hist. Croyl. cited ibid. Ad terminum,
hot iron; which was performed either by vel ad ﬁrmam ; for a terin or form. Brad.
taking up in the hand a piece of red-hot fol. 30. Salvo ﬁrmario ﬁrma ct iermino
iron, of one, two or three pounds weight, suo ; saving to the fermor, (termer or les
or by stepping barefoot and blindfolded see) his farm and term. Id. fol. 166 b.
over nine red-hot ploughshares laid length Non magis poterit ﬁrmarium qﬁcere dc
wise at unequal distances. 4 Bl. Com. 343. ﬁrma sua, quam tenentem aliquem de libero
tenemenlo suo; he can no more eject the
Cowell. See Ordeal.
FIRE POLICY. A contract of insu fermor (or lessee) from his farm (or term,)
rance, by which, in consideration of a single than any tenant from his freehold. Id. fol.
or periodical payment of premium, (as the 220 b. Fleta, lib. 4, c. 31, § 4. Ad ﬁr
case may be,) the company engages to pay mam ponere vel dare; to put or give for a
to the assured such loss as may occur by form or farm. Spclman. Chart. Hen. I.
ﬁre to his property therein described, with do L-ibert. Angl. cited ibid. Ad ﬁrmam
in the period or periods therein speciﬁed, dimittcre, tradere, locare; to demise, de
to an amount not exceeding a particular liver, lct forafarm. Bract. fol. 12 b, 44 b.
sum ﬁxed for that purpose, by the policy. S00 T0 Farm let.
2 Sleph. Com. 180. See Anycll on Fire
A farm in the modern sense; a measu
Ins. ch. 2, § 12, at seq. See Policy, Fire age and land, wood, &c., belonging to or
Insurance.
used with it. Co. Litt. 5 a. Shep. Touch.
FIRLOT. A Scotch measure, contain 93. 3 Leon. 13. See Farm.
ing two gallons and :1 int. Spelman.
FIRMA FEODI. L. Lat. In old Eng
FIRM A. L. Lat. Efrem Sax. feorme, lisl1 law. A farm or lease of a fee; a fee
ﬁrarme, provisions]
11 old English and farm. See Feodl ﬁrma.
Scotch law. A ﬁrm, ferm, or farm; a rent
FIRMARIUS. L. Lat. [from ﬁrma, a
reserved on letting lands; (reditus qui in term.] In old English and Scotch law.
elocandie prwdiis domino elocanti reserva A lessee for a term; one having a term,
tur.) Anciently reserved in provisions. form or farm in lands. Stat. ﬂfarlbr. c.
Spclman. Blount. Precep. Will. Uonq. 24. Bract. fol. 12 b, 44 b, 166 b, 178,
cited ibid. Blonnt, voc. Hordeum palmale. 226 b. Flm, lib. 2, <-. 55, § 8. 2 Bl.
Skene de Verb. Sign. voc. Firmarius. See Com. 318. Called ancicutly former, and
son1etimes_/irmar_|/. Hence farmer, (q. v.)
Farm, Form.
A feast or entertainment. Spelman. Firmarius nihil habet nisi tanlum asun
Huntingdon, Hist. lib. 6 in An. 23 Edw. fructum; the fermor or lessee has nothing

Conf. cited ibid.

Ranulf. Gestriens. cited but only the usufruct.

Brad. fol. 261.
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FIR
Id. fol.8l8.

Salvo ﬁrmario jirma et ter

FIS

sentation to a court for determination.

mino suo. Id.|fol. 166 b, 12 b, 178. De See P1-imw impressionis.
fined by Skene “a mail-payer, mailer or
FIRST PURCHASER. The ﬁrst ac
mail-man.” Fir1narz'i comprehended all quirer (perqm'sit0r,) of an estate. He who
such as held by lease for life or lives, or‘ ﬁrst acquired an estate to his family, or ﬁrst

2 brought an estate into the family which at
present owns it, whether the same was
FIRMARATIO. L. Lat. [from ﬁrma, transferred to him by sale, or by gift,
a lease, or
In old records. Firm or by any other method, except only that
ing (farming,) or holding to ﬁrm, (farm.) of descent. 2 Bl. Com. 220. 1 Steph.
The ﬁrmary’s or farmer’s right to the lands \ Com. 355. Styled among the Norman
and tenements let to him ad ﬁrmam. jurists, the conqueror or conquereur. Grand
Cowell. Stat. Eceles. Paulinw, MS. cited Coast. Gloss. c. 25. 1 Steph. Com. ub.
ibid.
sup. In the English law of descent, this
FIRMARIUM, Fcrmarium. L. Lat. phrase seems to be less used than formerly.
[from ﬁrma, provisions] In old records. See 1 Step]:-. Com. 357, chap. xi. And see the
A fermary; a place in monasteries, and opinion of Story, J. 2 Peters’ R. 58, 89-94.
elsewhere, where the poor were received
FISC. [from Lat. ﬁsc-us, q. v.] The
and supplied with food. Spelnum. Hence treasury or property of a prince or state.
the word inﬁrmary.
Hence conﬁscate, and the old word con
FIRMATIO. L. Lat. In the forest law. ﬁslc, (q. v.)
_
'
Doe season. Cowell.
FISCAL. [Lat. ﬁscalza] llelatmg to,
Firmior ct potcntior est opcratio legit or connected with the treasury of a prince
for years, by deed or without deed.

Inst. 145.

See 7 Ad. cf: El. (N. S.) 637.

qunm tllS|J05lli0 ll0ll]ll1l8.

The operation of

or state.

the law is ﬁrmer and more powerful [or calis.]
FISCAL
An oﬁicer
JUDGE.
named in Lat.
the laws
judex
of the
ciiicacious] than the disposition of man.
Co. Litt. 102 a.
barbarous nations of Europe; the same
FIRhIITAS. L. Lat. [from ﬁrmus, ﬁrm, with the graﬁo, graf, grave, or reeve. Spel
sure.] In old European law. Au as man, voc. Graﬁo. Called ﬁscal, because
surance; a deed or charter conﬁrmed by lcharged with the collection of public
witnesses or seal, for assuring some privi moneys, either directly, or by the imposi
lege, &c. Spelman. Capitular. lib. 4, c. tion of ﬁnes. Id. In the Ripuarian law,
he is said to be the same with the comes
37. L. Alaman. tit. 1, § 1, cited ibid.
FIRST FRUITS. [L. Lat. primitim] or count. L. Ripuar. tit. 85. Esprit dos
In English ecclesiastical law. The ﬁrst Lois, liv. 30, c. 18.
year’s whole proﬁts of every beneﬁce or] FISCUS. Lat. In the Roman law.
spiritual living in England, anciently paid The treasury of the prince or emperor, as
by the incumbent to the pope, and form distinguished from wrarium, which was the
ing, together with tenths, a revenue, which treasury of the state. Spelmon. Plin.
at the reformation was annexed to the Pan. 36. Tacit. Annal. vi. 2. Calv. Lee.
crown by statute 26 Hen. VIII. c. 3. This
The treasury or property of the state, as
revenue was, by charter of Queen Anne, distinguished from the private pro crty of
conﬁrmed by statute 2 Anne, c. 11, trans the sovereign. Dig. 49. 14 ,'
0 jun
ferred to a perpetual fund (called from ﬁsci. Cod.10. 1. 1 Mackeld. Civ. Law,

that circumstance Queen Aune’s Bounty,)
for the augmentation of poor livings. By
statutes 5 dz 6 Anne, beneﬁces under £50
per annnm, clear yearly value, were dis
charged from the payment of ﬁrst fruits
and tenths. 1 Bl. Com. 285, 286. 2
Steph. Com. 549, 550.
In feudal law. One year’s proﬁts of
land which belonged to the king on the
death of a tenant in capite; otherwise
called primer seisin. One of the incidents
to the old feudal tenures. 2 Bl. Com. 66, 67.
FIRST IMPRESSION. [Lat_ prima
impressia] First occurrence; ﬁrst pre-

149, § 144.
In English law.

The king’s treasury, as

the repository of forfeited property.

Bona

corum ﬁsco nim vindicentur,—bona ipsorum
conﬁscentur ,' their goods shall not be
claimed for the ﬁsc or treasury,-their
goods shall be conﬁscated. Bract. fol. 150.
The treasury of a noble, or of any pri
vate person. Spclman.
*,,,* The use of this word, in the sense
of a treasury, is derived from its primary
meaning, a wicker basket, or hamper,

-(sporta, clitelln,) in which money was kept
by the Romans, and carried about.

That
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the early English kings sometimes carried
their treasure with them in hampers of this
kind, is shown by Spelman in a quotation
from the Book of the Monastery of Ram
sey, where a bishop is mentioned as hav
ing on one occasion borrowed of King
Canute all the gold he had in his hampers,
(in clitellis rcgiis.) Spelman supposes this
use of the word to be preserved in the
hanaper or hamper office of the English
court of chancery. But see 3 Bl. Com.
48, 49. Lord Coke speaks of a ﬁne in
hamper. 5 Co. 44. Lord Bacon traces
this word and the old English word pipe
to a similar origin. Works, iv. 133.
FISH ROYAL. See Royal ﬁsh.
FISHERY. [L. Lat. piscaria ; L. Fr.

lands. 2 Sleph. Com. 260.—A movable
thing which, either by the operation of
nature, or by human art, is connected with
an immovable thing in such a manner as
to constitute a part of it. 1 Mackeld. Civ.
Law, 152, § 147.—-An article which was a

pcscheria]

freehold.*

A right or liberty of taking

ﬁsh; a species of incorporeal heredita

chattel, but which, by being physically an

nexed or aﬁixed to the realty, became ac

cessory to it, and part and parcel of it.

1

Ohio St. R. 511.—Au article which, by

being attached to the freehold, has been
changed from a chattel to a part of the

realty."‘

See 28 Vermont R. 428.—A

chattel which has been substantially an
nexed to the freehold in such a manner as
not to permit it to be separated from it-,

without material injury to itself or to the
Sec opinion of Bennett, J. Id.

433, 434. 10 Richardson’; (S. C.) Law
R. 135, 139, 140.—To be a ﬁxture, a
thing must, on the one hand, be of an
accessory character, and, on the other,
it must be in some actual union or
connection with the principal subject, and
not merely brought into contact with it.‘
2 Staph. C'om. 260.—Therefore the walls

ment, anciently termed piscary, of which
there are several kinds. 2 Bl. Com. 34,
89. 3 Kent’s Com. 409—418. Angell
on Water-Courses, §6l, et seq. Angell on
Tz'de- Waters, 124, chap. 5. United States
Digest, Fisheries. See Common .ﬁshcr_r/,
Free ﬁshery, Several ﬁshery.
FISK. In Scotch law. The right of and ﬂoors of a house, being an original
the crown to the movable estate of a per and necessary part of the principal sub
son denounced rebel. .Bell’s Diet.
ject, are not ﬁxtures; and, on the other
FIST. L. Fr. [from faire, to make or hand, buildings which merely rest upon
do.] Makes; made. 1/estate de celuy the ground, without being ﬁxed in, or to it,
que ﬁst le rcleas; the estate of him who and pictures and glasses suspended against
makes the release. I/itt. sect. 305. Fist a wall, are in no sense ﬁxtures. Id. ibid.
son volunt; made his will. 1 And. 3. Archb. Landl. db Ten. 362. But see irgfra.
Fizmez; we made. Yearb. H. 12 IIen.VI. 7.
’*,,,* Mr. Stephen considers the term
Did. Toutﬁst il lefait; though he did ﬁxtures as of popular origin. 2 Steph.
the deed. Britt. c. 23.
Com. 260, note (1'). It may be doubted,
Done. Ou tiel fact si ﬁst ; where such however, whether it is not derived, with
deed was done. Rot. Parl. 4 Hen. IV.
the law of ﬁxtures itself, from the civil law.
FISTUCA, Festuca. L. Lat. In old in which term adﬁsta, or aﬁiza, (things

English law.

A staff or wand, by the de ﬁxed or fastened.) was used to denote

livery of which the property in land or these accessories. Dig. 50. 16. 245. See
other thing was formerly transferred. Aﬂizus. It is not used in the common
Called also baculus, virga and fustis. law, as the same writer justly observes,
Spelman.
with much uniformity of meaning. Pro

FISTULA.

Lat.

In the civil law. A perly, it denotes something ﬁxed and

pipe for conveying water. Dig. 8. 2. 18.
FITZ. L. Fr. Son; a son. Britt. c.
27, 89. Fitz en ventre sa mere ,' a child
unborn. 12 Mod. 286.
FIXTURE. A thing ﬁxed to the free
hold. Arvhb. Landl. cf: Ten. 359.—Any
thing annexed to, (that is, fastened to, or

connected with) the freehold.

permanent, as distinguished from that
which is removable, (the Lat. ﬁarum-, hav
ing the sense not only of attachment
or connection, but of stability,) and in

this respect the popular coincides en
tirely with the primary legal meaning;

the general rule being, that a ﬁxture
2 Smith’s once annexed to the realty cannot be re

Lead. Cas. 114.—An article of a personal
nature aﬁixed to the freehold. 2 Kent’:
Com. 344, 345, and note.—A thing of an
accessory character, annexed to houses or

moved, or separated from it, as against
the owner of the freehold or inheritance,

to whom it belongs. 2 Staph. Corn. 261.
2 Srm'th’s Lead. Gas. 114. 2 A'ent’c Com.

FLA
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343. From the various exceptions to this
rule, however, which have been gradually
established, a distinction has not only
arisen between ﬁxtures removable, and irre
movable, but the word ﬁxtures itself has
been said to have ac uired the peculiar
meaning of chattels w ich have been an
nexed to the freehold, but which are re
movable at the will of the person who
annexed them. 1 01'. M. J? R. 276.
Grady on Fixtures, 1, 2. And see 35
Eng. Law J: Eq. R. 173. More than this,
—it has been said that the term ﬁxtures
does not necessarily mean things aﬁixed to
the freehold. 5 Mees. 1% W. 175. This
goes to justify Mr. Chitty’s remark, that
ﬁxture is a term in general denoting the
very reverse of the name. 1 Chill. Gm.
Pr. 161. And this idea has been carried
so far in Pennsylvania, as to have led to
the establishment of an entirely new deﬁ
nition of a ﬁxture, viz.: something essential

to the use of the freehold, whether actually
fastened to it or not. 2 Wattsdf Serg.
116, 390. See 6 Greenleaf’s R. 157. On
the other hand, and as the opposite ex

FLE

British sovereignty over the British seas.
Molloy de Jur. Mar. 80, 82. Called, in an

old record, “striking and veiling the bon
net.” Id. 80, in marg.
FLAGELLAT’. [abbr. of jla_qellatus.A
Whipped; scourged. An entry on ol
Scotch records. 1 Pitc. Grim. Trials,
part 1,
7.

FLA BANS.

Lat. Burning; ra 'ng;

in actual perpetration. Flagrans bel um ;
a war actually going on. Flagranscrimen;
a crime in the act of perpctration, or just

perpetrated.

See Flagrante.

FLAGRANTE. Lat. [from ﬂagram,
burning.] In the heat, excitement, or ae
tual commission of an act. Flagrante de
liclo—maleﬁcio—crimine ; in the heat of
the offence, in the very act, or immediately
after. Bract. fol. 233, 233 b. Flela, lib.
4, c. 27,§ 16. 4 Bl. Com. 307. T. Raym.
219. Flagrante disseisina. Bract. fol.
162 b. Flagrante facto. Id. fol. 231 b.
Flagrante bello; during actual war. 1
Kent’s Com. 76.
FLANDRENSES. L. Lat. In old Eng
lish law. Inhabitants of Flanders; Flem
ings. Sicut de tcrris .(Vormannorum ct
Flandrentium. Bract. fol. 87 b.
FLAVIANUM JUS. Lat. In the R0
man law. The title of a book containing

treme of this doctrine, it has been held in
Connecticut that mere annexation to the
realty was not suflicient to give the attri
bute of a ﬁxture to a chattel personal, un
less it was so annexed that an injury would the forms of actions, published by Cneius
result to the freehold from the mere act of Flavius, A. U. C. 449. 1 Mackeld. Civ.
removal. 9 Conn. R. 67. And see 14 Law, 24, § 35. Calu. Lex.
FLEDWITE. Sax. [from ﬂed, a fugi
Mass. R. 352. A middle ground has been
taken in New-York, between these two tive, and wits, a ﬁne.] In Saxon and old
opinions. 20 Wendelfs R. 636. These English law. A mulct or ﬁne set upon an
conﬂicting decisions, which are 'collected outlaw or fugitive, as the price of obtaining
in 2 Smith’s Leading Cqses, 121, (Am. the king’s pardon and peace. Spelman,
.
editor’s n0te,) have tended to unsettle the voc. Fletwite. Blount.
deﬁnition of the term fixture, or rather to
The privilege of being quit from amer
introducea variety of deﬁnitions which ciaments, when an outlawed fugitive came
are, in a greater or less degree, departures to the king’s peace of his own will, or be
from the primary meaning above given. ing licensed. I Rastal’s Expos. of lVords.
The whole subject has recently been very Termes de la Leg/. Sometimes confounded
elaborately discussed by the Supreme with ﬂitwite, (q. v.)
Courts of Vermont and Ohio. See 28 Ver
FLEET. A prison in London, so called
mont R. 428. 1 Ohio St. R. 511. And from Fleet river or ditch, near which it
see 2 Kerna-n’s R. 170. 26 Alabama R. stood. Uommittatur gaola: de Fleets. Fleta,
497, 498. Fixtures are now usually di lib. 2, c. 70, § 13. Selden's Diss.ad Flet.
vided into several kinds; as landlord’s ﬁx c. 10, sect. 3. Formerly the prison of the
tures, tenant’s ﬁxtures, trade ﬁxtures, and Court of Chancery and Common Pleas.
farm or agricultural ﬁxtures. Arckb. Now, by statutes 5 dz 6 Vict. c. 22, 6 dz 7
Landl. 1% Ten. 359. See United States Vict. c. 20, consolidated with the Queen’s
Digest, Fixtures.
Bench and Marshalsea prisons into one,
FLAG, Duty of the. The ceremony of called the Queen’s Prison, which is made
striking the ﬂag and lowering the topsail the prison of all the courts. 3 Steph. Com.
of a vessel to the British ﬂag, formerly 254. Tindal, C. J. 1 Man. Gr. aé S. 463.
practised as a solemn acknowledgment of See Fleta.
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FLEM, Flema, Fl]/ma, Fleman. §Sax.
ﬂ3/ma,jl_1/mam] In Saxon and old mglish law. A fugitive bondman or villein.
Spelman.
The privilege of having the goods and
ﬁnes of fugitives. Id.
FLEMENESFIRINTHE. Sax. Blount
makes this to be properly ﬂg/menafyrm-the,
(Sax. ﬂyma, a fugitive, and _/I1/rmthe, a re
ceiving ;) the receiving or relieving a fugi
tive. LL. Incv, c. 29, 47. LL. Hen. I. c.
10, 12. Cart. Edw. Conf. Monasterio de
Waltham. It seems to be the same. with

FLO

Latin in the method of Bracton, from
whom and Glanville the author copies

largely.

Mr. Reeves indeed calls him a

mere imitator, and his work is obviously
a compendium of Bracton, with considera
ble additions, however, showin what alter
- ations had taken place in t e law since

Bracton’s time. It embodies the provisions
of all the important statutes of the period,
but refers very sparingly to judicial deci
sions.

It also contains much valuable his

torical matter, and is the source of many
of the quotations contained in Lord Coke's
the ﬂemenﬁrnz-a of Spelman, (q. v.) In Institutes and Reports. Mr. Se-lden has
Fleta, the words ﬂemenessreivc and _ﬂemes written a learned Dissertation on Fleta,

renthe are used to signify the right of hav
ing the chattels of one’s fugitive tenants.
Fleta, lib. 1, c. 47,§ 12.
FLEMENESVVI E. Sax. [from ﬁg/ma,
a fugitive, and witc, a ﬁne.] In Saxon and
old English law. A ﬁne imposed upon a
fugitive. Spelman, voc. Flerna.
FLEMESWITE. Sax. [from ﬂame,
ﬂight, and wite, a ﬁne.] The same as ﬂe

which is annexed to most of the editions
of this work. A large number of the er

rors which abound in Fleta are corrected
in the errata to the edition of 1647, but
many more have been left unnoticed.
FLETH, Flet. Sax. In old English
law. Land. 00. Litt. 4 a.
A house. Blount, voc. Flem d5 Flelh.

FLETVVITE.

The same as ﬁitwite,

meneswite, (q. v.) The liberty of having or (qFL)ITWITE,
. v.
Flctwite.
claiming the chattels of a fugitive. Blount.
FLEMENFIRMA, Fl;/menﬁrma. Sax.
and L. Lat. [from Sax. ﬁg/men, fugitives,
and ﬁrma, from feorme, food.] In Saxon
and old English law. The sustenance or

[Scotch

ﬂichtwite; from Sax. ﬂit, strife; and voile,
aﬁne.] In Saxon and old English law.
Aﬁne or mulct imposed on account of
brawls and quarrels, (mulcta ob conteniioncs,

support of fugitives, or outlaws. LL. Hen. rims et jurgia imposita.)
I. c. 13.
The ﬁne for such offence.

Sax.

Fletwite.
Id. c.11.
FLOAT.

Spelman, voc.

In American land law.

A

Spelman.
certiﬁcate authorizing the entry of land.
FLETA. L. Lat. [from Sax. ﬂeoten, 20 Howard’s R. 501, 504. A term peculiar
to ﬂoat or ﬂow.] In old English law. An to the practice of the Western States.
estuary; a stream, canal or ditch, where
FLOATABLE. Used for ﬂoating. A
the tide ebbs and ﬂows; (wstuarium, ﬂu ﬂoatable stream is a stream used for ﬂoat
entum, seu canalis quem aqua ﬂuens et re ing logs, rafts, &c. 2 Michigan (Gibbs)
jluens occupat.)
Spelman. Hence the R. 519. See Naviyable stream.
name of Fleet ditch in London, and of
FLOD, Flud.
In old English law.

the Fleet prison which stood near it.

Id. Flood or high tide. Dilationem habebit
quadraginta die:-um, et duorum ﬂodorum

Cowell. See Fleet.
FLETA. The title of an ancient treat
ise on English law, supposed to have been
written in the reign of Edward I.’ 2
Reeves’ Hist. En_r]. Law, 280. C'rabb’s
Hist. 198.

S2lden’s Dias. ad Fletum, c.

et unius ebbaz ,' he shall have a delay (or

further time) of forty days, and two ﬂood
tides and one ebb. B1-act. fol. 163. See
Flud.
FLODEMARK. 0. Eng. Flood-mark;
high-water mark. The mark which the

-10. Its full title is Fleta, seu Commenta
rius Juris An._qtiuzni; the name of Fleta sea, at ﬂowing water and highest tide,
being given to it, according to the author’s makes on the shore. Blount. See Houd
explanation, because it was written during marke. 1
his conﬁnement in the Fleet prison, from

which circumstance it has been conjectured
that he was one of those judges who fell
under the displeasure of the king. Id.
ibid. Fleta, prcusm. It is ageneral treat
ise on the law, in six books, written in

FLORENTINE PANDECTS.

A copy

of the Pandects discovered accidentally

about the year 1137, at Amalphi, a town
in Italy near Salerno. From Amalphi, the
copy found its way to Pisa, and Pisa hav

ing submitted to the Florentines in 1406,

FLU
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the copy was removed in great triumph to I dies ad minus, et unum Flud et unum ebbe.
Florence. By direction of the magistrates Bract. fol. 338. See Id. fol. 338 b, 339. .
of the town, it was immediately bound in
a superb manner, and deposited in a costly
chest. Formerly, these Pandects were shown
only by torch-light, in the presence of two
magistrates, and two Cistercian monks,
wit their heads uncovered. They have
been successively collated by Politian,
Bologniui, and Antonius Augustinus; an
exact copy of them was published in 1553
by Franeiscus Taurellus. For its accuracy
and beauty, this edition ranks high among

the ornaments of the press. Brenchman,
who collated the manuscript about 1710,

refers it to the sixth century. .Butler’s
Hora Juridicw, 62, 63. And see Id. 64,
65, 66, note, for an account of the works
from which the foregoing notice was ex

tracted.
V FLOT.

FLUMEN. Lat. In the civil law. A
river. Dig. 43. 12. I)istinguishcd into
public and private. Id. 43. 12. 3. For
other distinctions see Id. 43. 12; 2.
In old English law. Flood, or ﬂood
tide. Fleta, lib. 4, c. 2, § 2.

FLUMINE./E VOLUCRES. Lat. Wild
fowl; water-fowl.

FLUVIUS.

11 East, 571, note.

Lat. In old English law.

A river. Fluvii regalcs ; royal streams.
Public rivers for public passage, (Fr. haul
stremes le ray.) So called, not in refer
ence to the propriety of the river, but to
the public use; all things of public safety
and convenience being, in a special man
ner, under the king’s care, supervision and
protection. Hale de Jar. MG)‘. pars 1,
c. 2.

L. Fr.

Flood or ﬂood-tide.
Aﬂow or ﬂood; ﬂood
Un ebbe at an ﬂot. Britt. c. 44. § c)

tide.
Un ﬂot et un retret.

FLOTA.

-FLUXUS. La. In old English law.

Id. c. 123.

L. Lat. [L. Fr. ﬁote.]

Fleta, lib. 6, c. 8,

In Flow.

Per ﬂuxum et rejluzum maria; by
old English law. A ﬂeet. Flota navium; the ﬂow and re-ﬂow of the sea. Dal. pl.
a ﬂeet of ships. Blount. Towns. Pl. 68. 10.
FLYMA, (pl. Fl;/men.) Sax. A fugi
FLOTAGES. Such things as, by acci
dent, ﬂoat or swim on the top of the sea, tive or outlaw. Spelman, voc. Flema.
FOCALE.
L. Lat. [from focus, a
or reat rivers. Blount.
LOTANS. L. Lat. Floating. Towns. hearth.] In old English law. Firewood,
or fuel.
Uowell.
Towns. PI. 68. See
Pl. 68.

FLOTSAM, Floatsam, Flotsan. [from
Sax. jteoten, to ﬂoat. Floating on the

Hardr. 38 b, arg.

FODERU M, Foderus, Fotlrum, Fodrua.
In old English law.
water. Goods lost y shipwreck, and L. Lat. [Sam fodcr.
which lie ﬂoating on the top of the water. Food for cattle; to der. Spclman. Cal
Uowvll. Blount. Tcrmes de la Leg. 5 vin calls it a German word.
In feudal law. A contribution of corn
Co. 106. 1 Bl. Com. 292. 1 Crablis
Real Prop. 508,§ 657. This barbarous or grain for the use of the king’s army.
and uncouth appellation, as Blackstone Spelman. Cowell. Hotomarz de Verb.
terms it, is supposed by Spelman to be of Feudal. Calv. Lear. Id. De Verb. Feud.
German origin. It is exclusively applied
FODINA. Lat. A mine. 6'0. Litt. 6 a.
to such goods as are cast out of a vessel
F(EDUS. Lat. In international law.
by the violence of the winds or sea, as dis A treaty. Grot. dc Jar. Belli, lib. 2, e. 15.
IVhcat0n’c
tinguished from such as are intentionally Faedcra ,' treaties.
thrown overboard. See Jctsam.
Law, 342 ; part 3, ch. 3, § 10.

FLOTSON. The same with Flotsam,
(q. v.) Hale de Jur. Mar. pars 1, c. 7.
FLOUD-MARKE, Fludmcrk. 0. Eng.
In old English law. High-water mark;
ﬂood-mark. 1 And. 88, 89. Enter le low
water marke et la ﬂoud markc ou banks.
Id. 88. Infra ﬂuzum maria vulgat’ dict’
ﬂud-merk. Id. 89.
FLUCTUS. L. Lat. In old English
law. Flood; ﬂow; ﬂood-tide. Bract. fol.
255.

Called, also, ﬂuvius and ﬂumm.

Intern.

F(EN US NAUTICUM. Lat. In the
civil law. Nautical or maritime interest.

An extraordinary rate of interest, agreed to
be paid for the loan of money on the hazard

of a voyage; sometimes called usura mari
tima. Dig. 22. 2. Cod. 4. 33.
2 Bl.
Com. 458. Motley de Jar. Mar. 357.
Loccen. de Jur. Mar. lib. 2, c. 6.

3 I1'ent’s

Com. 354, note.
FOER, Fower, Forcr. L. Fr.

To dig.

Kelham.

FOESA. L. Lat. In old records. Grass;
FLUD. In old English law. Flood or
ﬂood-tide. Dantur essonz'ato—quadraginta herbage. 2 11/Ion. Anyl. 906 b. Cowell.
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FOGAGIUM. L. Lat. In old English thens and emotions, itmight be held by free
-law. Fogage or fog; a kind of rank grass men of all ranks and conditions. It is now
of late growth, and not eaten in summer. supposed to have been the property of the
Spelman.
Cowell. Distinguished from community, which was parcellcd out toin
hay. Com. 549, 550.
' dividuals in the folc-mote, and granted for
FOI. Fr. In French feudal law. Faith; a certain term, on the expiration of which
fealty. Guyot, Inst. Feed. chap. 2. See it reverted to the community. Wkarton’s
Foy.
Lez. Allen on the Prerogative, 140,et seq.
FOINESUN. L. Fr. In old English 1 Spence’s Chancery, B.
law. The fawning, or fawning time of
FOLCMOTE, Follcmote, Folcgemote.
deer. Spelman. See Feonatio.
Sax. [from folc, people, and mote, or gemote,
FOIAL. L. Fr. Faithful. Yearb. II. meeting] In Saxon law. A meeting of
2 Edw. III. 20. Kelham.
the peop e; a general assembly of the peo
FOIER. L. Fr. To do. Kelham. A ple, to consider and order matters of the
corrupt form of fairc, (q. v.) Foit, foite , commonwealth. So-mner. Spelman, voc.
done; a deed. Id. See Fail.
Gemotum.—Any popular or public meeting
FOIRFAULT. Sc. In old Scotch law. of all the folk or people of a place, or dis
To forfeit. 1 How. St. Trials, 927.
trict. Brande. See Gemote.
FOIRTHOCHT. Sc. In old Scotch
A county court; an assembly of the peo
law. Forethought; premeditated. 1 Pitc. ple or freeholders of a county, (eonventus
Cr. Trials, part 1, p. 90.
comitatils.) Otherwise called the shiremote.
FOITS, Foitz, Fiez. L. Fr. Times. Spelman.
Un foil; one time; once. Autrc foit;
A city court ; an assembly of the inhabit
another time; before. Ascunfoits ; some ants of a. city or borough, (converztmr civi
times.‘ Sovent foils; oftentimes.
Tout tatis seu burgi.) Otherwise called the
foils ; at all times; always. L. Fr. Diet. burgmote. Spclman. The folcmote orcity
Une foitz,deu.c foitz, et la ticrce foitz ; once, court of London is mentioned in ancient
twice and the third time. Britt. c. 30. records. Id. C'rabb’s Hist. 141. The
Deuz ﬁez par an; twice a year. Conf. term seems to have been generally applied
Carter. 25 Edw. I.
to all courts that were adapted to the con
FOL, Fole. L. Fr. A fool; an idiot; venience of the people within any district.
Fol nastre ; a born or natural fool. Britt. Id. 26. See Cowell.
c. 36. Fols nastres. Id. c. 34.
FOLCRIGHT, Follcright. [Sax. falc
Foolish.

Fat Assaver,§ 45.

FOLCLAND, Falkland.

Sax.

rihte ; from folc,

eople, and rihte, right;

[from Lat. jus commurieﬁ Common right; that
folc, people, and land.] In, Saxon law. which is equally the right of all.‘ This
Land of the people or public. (term popu word occurs in the laws of King Edward
laris.) Spclman. So called, either because the older, and is thought by Lambard to be
usually distributed among the common the same with common law ; which, how
people, or because it was the property of ever, is questioned by Spelman. LL.
the whole community; or, ﬁnally, because Edw. Senioris, c. 1. 1 Bl. Com. 65. Spel
it was held by common right or law."r A man, voc. Jus commuae.
species of land among the Saxons, which
FOLDAGE. See Faldage.
was not held by any assurance in writing,
FOLD COURSE. [L. Lat. faldm rur
and in that respect distinguished from boa sus. In English law. Land used as a
land. Terra popularis quce jure communi sheep walk. Hargr. Co. Litt. note 23,
possidetur, vel sine scripto. Spclmun.— lib. 1.
Land held without writing, paying an an
Land to which is appurtenant the sole
nual rent, and liable to certain services. right of folding the cattle of others Id.
Somner. See Bocland.
The right of folding cattle. Id.
Folcland has been supposed, by Sir W.
Common of foldage, or faldage. Id. See
Blackstone and other writers, to have been Faldage, Faldce cursus.
FOLGARE, Fulgarc. L. Lat. [from
land held in villcinage, and resumable at
the discretion of the lord. 2 Bl. Com. Sax. folgan, to serve or follow.] In Saxon
90. C'rabb’s II-ist. 13. Gilb. C. Pleas, law. To establish one’s self in a friborg or
Introd. 15. Cowell. Later researchesinto frankpledge, (prosisterc se in aliquo mutu
Saxon antiquities, however, have shown bernio, frz'bor_r/a, seuﬁdq'ussione.) Spelman.
that though it was subject to many bur LL. Aluredi, c. 38. cited ibid.
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To become the dependent or follower of the shoes, boots or other covering of the
another, (tradere se alicui in clientelam ;
to serve or follow, (servire, sequi, aectari.
Spelman.
FOLGARII, Folgcres. L. Lat. [from
Sax. folger, a follower.] In Saxon law.
Followers; retainers; dependents or ser
vants. Spelman. LL. Hen. I. c. 9, cited
(bid.
FOLGHERES. Sax. In old English
law. Followers orservants. Alli quiillis
deserviunt, qui dicuntur folgheres. Bract.
fol. 124 b.
FOLIO. [from Lat. folium, a leaf.] A
leaf of a book or manuscript.
In old practice. A leaf or sheet of
parchment or paper, containing a certain
number of words.
In modern practice. A certain number
of words,without reference to the paper

or parchment on which they are written.
In English practice, a folio in law proceed
ings is seventy-two words; in chancery,

ninety words. Wharton’s Lez. In New
York, a folio was formerly seventy-two
words. 2 Rev. Laws of 1813, 15, et seq.
It is now one hundred words, counting
every ﬁgure, necessarily used, as a word.

2 Itev. Se. [(350,] 542, § 4. Id. [753,
§16,] 631,§ 17.
The term folio, in this last sense, seems
to have originated in the practice of wri
ting a certain number of words on a sheet,

which, becoming invariable, gave the name
of the sheet or leaffolio,) to the number of
words written upon it. 8 Bl. Com. 323.
Hence the expression in the New-York act
ﬁrst quoted above,—“ each sheet contain

.feet.

Burr. Uirc. Evid. 264.

FOR, Fore, Fora. L. Fr. [from Lat.
fon's.] Out; without. See Fora.
FOR. Fr. [from Lat. forum.] In French
law. A tribunal. Le for interieur; the
interior forum; the tribunal of conscience.
Poth. Oblig. art 1, ch. 1,sect. 1, art. 3,§ 4.
“ FOR,” Lat. pro,] in all contracts im
ports a con ition precedent; (for so much
money. 1106. 41, cited by Lord Ellen

boroug , 5 Ill. é S. 187.
FOR THAT WHEREAS. [L. Lat. pro
eo vidclicet quad mm] In pleading. For
mal words introducing the statement of the
plaintiﬂ"s case, by way of recital, in his
declaration, in all actions except trespass.

1 Instr. Cler. 170. 1 Burr. PT. 127. In
trespass, where there was no recital, the ex
pression used was “ For that,” (de eo quod.)
Id. 1 Inst. Cl. 202.
FOR \VHOM IT MAY CONCERN.
(Fr. pour compt de qui il appartient.) A
general clause in policies of insurance, in
tended to embrace all persons who have an
insurable interest in the property, and a
lawful right to be insured. 2 Duer on Ins.
29, § 21. 1 Phillips on I128. 152.
FORANEUS. Lat. [from foris, with
out.] One from without; aforeigner; a
stranger. Calv. Lez.
FORATIIE. [from Sax. for, and alhe,
' oath.] In old forest law. One who could
swear or make oath for another. Spelman.
FORBALCA. L. Lat. In old records.
A forebalk; a balk (that is, an unploughed
‘ piece of land,) lying forward or next the
highway. Cowell.

FORBANNITUS, Forisbannilus.
L.
ing sevenlz/-two words.”
FONT, Founl. L. Fr. [from faire, to Lat. [from Ital. fore, Lat. foris, without,
make] (They) make or made. L. Fr. and bannilus, proclaimed, proscribed] In

old European law.

Du‘!

Banished; outlawed.

Spelman. LL. Longob. lib. 1, tit. 25, c.
N ANA. Lat. Afountain or spring. 62, cited ibid. Spelman calls this a Lom
bardic word.
Brant. fol. 233.
FORBANNUM. L. Lat. Prescription;
FOOT OF A FINE. [L. Fr. pea] In
old conveyancing. The conclusion of a banishment. Spelman, voc. Forbannitus.
ﬁne, reciting the parties, day, year and LL. Lon;/ob. lib. 1, tit. 25, l. 63, cited
¥Ig1e_yi2 do or did.

Id.

place, and before whom it was acknowl

ibid.

FORBARRER. L. Fr. In old English
edged or levied. 2 Bl. Com. 351.
FOOTGELD. [lSax. geld, apaymentor law. To bar out; to prevent or preclude;
fine.] In old Eng ish law. An amercia to estop."‘ To bar or deprive forever.
ment for not cutting out the balls of dogs’ Slat. 9 Ric. II. c. 2. Slat. 6 Hen. VI.
feet in the forest. Termes de la Ley. c. 4. Cowell.
llanwood, c. 25, num. 3.

Cowell.

Forbarres;

barred,

prevented, or es

FOOT-PR1 NTS. In the law of evidence. topped. Britt. c. 119. Stat. Gloc. c. 3.
Impressions made upon earth, snow or Li”. sect. 640.
FORBATUDO, Forbatudus. L. Lat.
other surface, by the feet of persons or by

FOR
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[from Sax. fore, before, and Fr. batre, to
FORCE. L. Fr. [L. Lat. fortia.] In
beat or strike] In old European law. The old English law. A technical term ap
ﬁrst striker; he who struck tl1e ﬁrst blow, plied to a species of accessory before the
(primusferiens-,) or offered the ﬁrst wrong, fact. Stat. Westm.1, c. 14. See Fortiu.
(pri1namin_/brms injuriam.) A term ap
FORCE. In Scotch law. Coercion;
plied to one who was slain in a quarrel of duress. Bcll’s Dict.
his own provoking, and by his own fault;
FORCE AND ARMS. L. Fr. force at
as by one upon whom he made an assault; armcs; L. Lat. vis et arm.
A phrase in
(qui vim ant injuriam alteri inferens, culpa the old law of trespass and disseisin, im
sud occiditur.) Spelman.
porting that the act was committed by
FORBEARANCE. A holding from multitude of people, with arms or weapons
roceeding; an abstaining from the en of oiience. Otherwise expressed as r/orce
orcement of a right, as the payment of a of arms, and force with arms, and some
debt; indulgence by a creditor to a times armed force. Britt. c. 53. Litt.
debtor. See 3 C'omstock’s R. 355.
sect. 240. Sec Force. The word arms

FORCE. L. Fr. and Eng. [L. Lat. for
cia, fortia ; Lat. via]

had, in this connection, its full proper

Strength; compul

sense of military equipment.

Thus Brit

sory power; mere strength or power ex ton (ub. sup.) speaks of disseisin commit
ercised without law, or contrary to law; ted with banncr displayed and horses
banner despleye, 0-u it chivaus
violcncc.”‘—An offence by which violence arrayed,
is used to persons or things. West’s Sym covertz.)
bol. part 2, tit. Indictments, § 65. Cowell.
The phrase " with force and arms,” (vi

*,,j‘ Force is now generally used in a

ct arm_is,) was also anciently a necessary

bad sense, to denote unlawful force or
violence, (vis injusta.) Co. Litt. 161 b.
Cowell. Anciently, however, various kinds
of force were recognized; as simple force,
and violent force; violent force without
arms, and violent force with arms, or armed
force; lawful force and unlawful force;
with many more reﬁned distinctions now
obsolete. Bract. fol. 162. Braeton de
ﬁnes force, (vis,) without any qualifying

phrase in pleading, and is still used in de
clarations for trespass and in criminal in

dictments, though with littlc of its original
signiﬁcance.
2 Chitt. Pl. 846, 850.
Whar-ton’s Free. of Indict. 5, 9. In in

dictments it is held to be no longer essen
tial.

Id. ibid.

See Vi ct armis.

FORCE MAJEURE.

Fr.

[Lat vi:

major.] In the law of insurance. Supe
rior or irresistible force. Ema-i_r/. Tr. des
epithet, to be “ the onset or pressure of a Ass. ch. 12.
eater thing which cannot be resisted,”
FORCED SALE. In practice. A sale
majoris rci impetus cui resisti no-n potest.) made at the time, and in the manner pre

ld. ibid.

The same author gives as an scribed by law, in virtue of execution is

example of force without violence, that kind sued on a judgment already rendered by a
of force which was exerted against a thing court of competent jurisdiction; a sale made
not at the time in any 0ne’s possession, under the process of the court, and in the
(sicut in rem vacuum.) Id. ibid. So mode prescribed by law. Hcmphill, C. J.
Britten distinguishes between force and 6 Texas R. 110.
arms, and simple force without arms,
FORCELET. L. Fr. [L. Lat. forcvlIel
giving, as an instance of the latter, force tum.] A fortress. Stat. lVestm. 1, c. 17.
by a multitude ofpeople; (et si 3/ adforce Fleta, lib. 1, c. 20, 119.
ct arms, on force simple sauns armes, si
FORCERIUM.
. Lat. In old Eng
come par multitude dc gents.) Britt. c. lish law. A strong box, or chest for keep
ing papers. Quare quodda-m forcerium vel
53. See Force and arms, Vis.
FORCE. L. Fr. and Eng. [Lat. vis. cistam--fro_qit. 1-to//. Orig. 94 b, 95.
Validity; etiicacy; power in law to bind
FORCHER. L. Fr. In old practice.
or coerce. An obligation or law is said to To divide, in the process of essoining; to

]

be “offorcc,” or “inforcc,” so long as fourch.

Slat.

lVestm. 1, c. 43.

Sec

compliance with it can be lawfully coerced. Fourcher.
FORCIA. L. Lat. In old English law.
The word had the same sense in law
French. V0;/dc at de nulforce ; void and Force. Fleta, lib. 1, c. 27, § 18. Tomas.
of no force. Britt. c. 52. De cl ground Pl. 116. More commonly written fortia.
force ,' of so great force. Stat. died. Lev. (@i- v)
FCRCIBLE ENTRY. An entry with
Fines.

I
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In equity practice. To bar an equity of
strong hand, or with multitude of people,
as distinguished from a peaceable entry. redemption. 1 Steph. Com. 284. 1
Stat. 5 Ric. II. c. 8.

2 N. Y. Rev. St. DanielZ’s Chane. Pr. 262.

[507,] 418, § 1.—A violent actual entry

FORECLOSURE. In equity practice.

Termes de la Leg. The process of barring the equity of re
Cowell.—An offence against the public dem tion of a mortgagor, by ﬁling a bill
peace, committed by violently taking pos for t at purpose, called abill of foreclosure.
session of lands and tenements with mena 2 .Barbour’s Chane. Pr. 171, 186. 2
ces, force and arms, and without the au C'rabb’e Real Prop. 918. 4_Kent’a Com.
thority of law. 4 Bl. Corn. 148. 4 Steph. 180.
Com. 280. 2 Chill. Gm. Pr. 231, 233,
FOREFAULT. Sc. In Scotch law.
et seq. Lewis’ U. S. Crim. Law, 274, et To forfeit; to lose; (Scotticé, to tyne.)
seq. United States Digest, Forcible Entry Slrene de Verb. Sig. voc. Recognition.
and Detainer.
FOREGIFT. See Forehand rent.
FORCIBLE DETAINER. The offence
FOREHAND RENT. In English law.
of violently keeping possession of lands and A kind of premium paid by a tenant on
tenements, either after a peaeeable or for taking a lease. Sometimes called foregi/‘t,
cible entry, with menaces, force and arms, but more usually a ﬁne. 1 Crabb’s Real
and without the authority of law. 4 Bl. Prop. 171, 155.
Corn. 148. 4 Steph. Com. 280. See For
FOREIG , Forei-n, Forrein. [from L.
cible entry, and the authorities ibid. To Fr. forein, foregn, farain ; Lat. forimecus ,
constitute a forcible detainer, there must from foris, without, on the outsidc.] ‘With
be actual force, with strong hand, except out or beyond the limits of a particular
where the parties stand in the relation of territory, district or jurisdiction; as a
landlord and tenant. 3 A. K. Marshalfs foreign nation, a foreign state, a foreign
(Ky. R. 1145, £296.
county, (qq. v.)
F RCLORRER, oreclore. L. Fr. [from
Belonging without, or to another juris
for, out, and dare, to shut] To shut out, diction ; asforeign matter, aforeign answer.
or exclude; to foreclose. Et forclorra le
r1 atmg or commg from without or
frere et la eoer; and shall shut out the
abroa ; sub'ect to another jurisdiction; as
brother and the sister. Britt. c. 119.
Forclos,forcelose; shut out, barred or a foreigner, zq. v.)
foreclosed. Britt. c. 5, 73. Stat. Gloc.
Made, done or transacted without, or in
c. 3. Forecloses. Stat. Mod. Lev. Fin. another territory or jurisdiction; as a for
2 Inst. 510.
eign assignment, a foreign judgment, afor
I
FORDA. L. Lat. In old records. A eign marriage, (qq. V.)
ford or shallow, made by damming or pen
Operating without, or in another territo
nin 'u the water. Cowell.
ry or jurisdiction; going abroad; as afor
O DAL. Sax.
Lat. fordalia,for eign bill of exchange, (q. v.)
dalis; from Sax. for, before, and dcel, a
Extrinsic or irrelevant; belonging else
part or portion.] In old records. A front where; (L. Fr. dehors.)
piece or head of land; a headland or butt.‘
Extraordinary or extra. Sec Foreign
Cowell.
apposer.
‘*Q* It was ar ed in Spratt v. Spratt, (I
FORDANN0. [from Germ. bar, or Sax.
fore, before, and harmm, to assault] In Peters’ R. 343, that foreign properly sig
old European law. He who ﬁrst assaulted niﬁed that which had an Origin abroad;
and the derivation of the word from forie.
another. Spelman.
FORDIKA. L. Lat. In old records. (without,) and origo, (origin,) was relied on.
Grass or herbage growing on the edge or But this seems hardly so good an etymolo
gy as foris and regnum, which has also been
bank of dykes or ditches. Cowell.
given. Both these conjectures appear to
FORE. Sax. Before.
be based entirely on the presence of’ the
FORE. L. Fr. Out. See For.
FORECHEAPUM. L. Lat. [from Sax. letter g, which, however, is a more variation
fore, before, and ceapan, to buy.] In old of spelling forein, (as darreign was of dar
rein,) the word itself being essentially
records. Pre-emption. Blount.
FORECLOSE. [from L. Fr. forelorer, French. Foreign or forein (as it is written
. v.] To shut out or exclude; to bar. 2 by Blount) seems clearly derived, by the
into a house or land.

((1% Y-). .

mt. 298.

Von. I.

S161. 33 Hen. VIII. 0. 39.

.

.

simple process of contraction, from the
41
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Lat. forinsecus, the signiﬁcation of which
was by no means limited to the idea of
origin. See Forinsecus.
Foreign, in common speech, has, in most

FOR

of a foreign or absent debtor.‘ A judicial
proceeding peculiar to certain cities and

towns in England, by means of which a
creditor may obtain the security of the

of its applications, the sense of remoteness. goods or other personal property of his
But this idea does not necessarily enter
into its legal meaning. Hence, in Ameri
can law, the several states of the Union are,
in certain points of view, foreign states to
each other, though the states to which the
term is applied may be immediately adja
cent. Sce Foreign state. So each county
in a state, considered with reference to the
others, is a foreign county. See Foreign
county. And, in old English law, the term

debtor, in the hands of a third person, for
the purpose, in the ﬁrst instance, of enforc
ing the appearance of the debtor to answer
to an action; and afterwards, upon his
continued default, of obtaining the goods

or property absolutely, in satisfaction of the
demand. P. Ugclopwdia. Called foreign,
because it operates against a foreign debtor,

or a debtor out of the jurisdiction within
which the property is found. See Foreign.

was applied to still smaller subdivisions, as Cowell deﬁnes it “ an attachment of a

a lord s fee; and even to an outside ridge
or furrow of land. See Foreign service,
Forinsecus.
FOREIGN ANSWER. [L. Lat. forin
seca responsio.] In old English ractiee.
An answer which was not triab e in the
county where it was made. Stat. 15 Hen.
VI. c. 5. Cowell, voc. Foreign.
FOREIGN APPOSER, (or OPPOSER.)
[L. Lat. forinsecus oppositora] In old Eng
lisl1 law. An oﬂicer in the exchequer whose
business was to examine sheriffs’ estreats
with the record. So called, according to
Cowell and Blount, (who write the word
apposer,) because he apposed, that is, ques

foreigner’e goods found within a liberty or
city, in the hands of a third person, for the
satisfaction of some citizen to whom the
said foreigner oweth money.”

particular sum speciﬁed. Lord Coke, how
ever, very distinctly writes the word opposer.
“Forinsec’ oppositor, the forein opposcr;
he doth oppose all sheriffs and bailiffs of

of fact, the ﬁrst roceeding is an affidavit
of the debt, made by the plaintiff or creditor,
upon which an entry of the sup osed action

The proceedings, as carried on in the
Mayor’s Court of London, are in the form
of an action supposed to be commenced by
summons against the debtor, on the return
of which, a suggestion is supposed to be
made by the plaintiff to the court, that

some third person within the city has
goods of the defendant in his possemion,

or owes him debts, by which goods or
debts the plaintiff pra s that the defendant

may be attached until he appears to answer
tioned or interrogated the sheriffas to every the action brought against him. In point

liberties, of their green wax.”

is made in the action book

ept in the

4 Inst. 107. Mayor’s Court office, and then the plain

See 2 Vern. 83. This word maybe essen tiff’s attorney proceeds immediately against
tially the same with controller (contra-rotw the third party, or ga-rnishee, as he is called,
Zator) the radical idea of which was oppo by attachment and summons. See the pro
sition.
ceedings described at length, in Magrath

From Coke’s explanation of the duties 11. Hardy, 4 Bing. IV. C. 782. The English
foreign attachment is founded entirely upon

of this officer, it may be gathered that he
was denominated foreign because he dealt
with such items as were not within the
ordinary accounts of the sheriff; it being

the province of the escheator to deal with
such matters as were “ within the sheriti"s
accounts.” Foreign opposer may therefore
not inaptly be deﬁned, an extraordinary or
special controller or auditor.
FOREIGN ASSIGNMENT. An as
signment made in a foreign country, or in
another state. 2 Kcnt’s Com. 405—408,
and notes.
FOREIGN ATTACHMENT.
L. Lat.
attachiamentum forinsecum.] In nglish
practice. An attachment of the property

local customs, and is an exception to the
general law of the land. See Drake on
Attachment, chap.1. Id. ch.18. Locke on
Foreign Attachment.
In the United States, a similar process
has been adopted against the property of
absent, non-resident and absconding debt
ors, a species of which is called in some
states, trustee, and in others, garnishce pro
cess.

The practice, however, is, in many

respects, different from the English, being
regulated by the statute and local law of
each state. See 2 Kent’s Corn. 401, 403,
note. United States Digest, Absent and

Absconding Debtors.

Story, J. 4 Ma
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Drake on Attachment, per Stat. 22 Hen. VIII. c. 2, 14.

Cowell, voc.
Foreign. A plea to the jurisdiction.
FOREIGN BILL OF EXCHANGE.
FOREIGN PORT. A port exclusively
A bill of exchange drawn in one state or within the sovereignty of a foreign nation.
country, upon a foreign state or country. 2 Gallison’s R. 4, 7. Id. 501. Marshall,
C. J. 1 Brock. R. 235, 239. A foreitm
Story on Bills, § 22.
A bill of exchange drawn in one country, pprt or place is a port or place without t e
upon another country not governed by the
nited States. 19 Johns. R. 375.
same homogeneous laws, or not governed
FOREIGN SERVICE. [L. Lat. farin
throughout by the same municipal laws. secum servitium.]
In old English law.
Id. ibid. A bill of exchange drawn in one The service by which a mesne lord held
of the United States, upon a person resid over of another, without (forts) the com

tot.

ing in another state, is a foreign bill.

2

pass of his own fee.

Bro. Abr. Tenures,

Peters’ R. 586. 10 Id. 572, 579.
54. 3 Kent’s Com. 94, note.

12 Id. fol. 28, 95, 251. Kitch. 209. Cowell,voc.
Foreign.
FOREIGN CORPORATION. A cor
The service which a tenant performed
poration created by or under the laws of either to his own lord, or to the lord para
another state, government or country.* 2 mount, out of his foe. Called foreign, (fo
N. Y. Rev. Stat. 459, 375, § 15.
rinsecum,) because it was done and taken
FOREIGN C UN
In practice. without, (foris,) or besides, (extra) the
Another county in the same kingdom or service done to the lord paramount.
state; whether remote or adjacent.* Stat. _Braet. fol. 36. See Forinsecus, Forinsecam
Westm.1,c.45. “Forrein countie.” Yearb. servitium.
H. 10 Edw. III. 23. Keilw. 67. “A for
FOREIGN STATE. A state occupy
rain shire.” Brownl. 1% Golds. 35. Sec . ing a foreign territory, or not comprised
Foreign answer, Foreign matter, Foreign within the limits of another state or nation.‘
jury.
An Indian nation occupying a territory
FOREIGN DIVORCE. A divorce ob within the acknowledged boundaries of the
tained out of the state or country where United States, is not a foreign state, in the
the marriage was solcmnized. 2 Kent’s sense in which that term is used in the
Com. 106, et seq.
constitution of the United States. Mar
FOREIGN ENLISTMENT ACT. The shall, C. J. 5 Pcters’ R. 1, 17. See 6 Id.
statute 59 Geo. III. e. 69, prohibiting the 515.
A state governed by local or municipal
enlistment, as a soldier or sailor, in any
laws different from those of another state."‘
foreign service. 4 Steph. Com. 226.

FOREIGN JUDGMENT.

A judg

Story on Bills,§ 22.

The several states

ment obtained in a foreign court, or in the of the American Union are, in certain re
court of a foreign country)‘ 2 Kent’s Com. spects, foreign states to each other. See
Foreign bill of exchange, Foreign law.
118-121, and notes.
FOREIGN JURY. In practice. A
FOREIGN VOYAGE. A voyage to
jury from another, or foreign county. 1 some port or place within the territory of
Burr. Pr. 211, 442.
a foreign nation. 3 Kent’s Corn. 177, note.
FOREIGN LAW. The law of a foreign 1 Gallison.’s R. 55. The terminus of a
country or state. The municipal laws of vogage determines its character; if it be
the respective states of the United States within the limits of foreign jurisdiction, it
areforeign in respect to the sister states. is a foreign voyage, and not otherwise. 1
2 Wash. (Va.) R. [282,] 359. The laws Story/’s R. 1.
FOREIGNER. In old English law. A
of another state are to be proved, like
foreign laws. 1 Rawle’s R. 386. United person not an inhabitant of a city. 1 II.
Bl. 213, note; citing Harg. Law Tr. 128.
States Digest, Foreign laws.
FOREIGN MATTER. In old practice. See Forein.
FOREIGNER. In American law. An
Matter triable or done in another county.
alien; the opposite of citizen. 1 Peters’
Uowcll, voc. Foreign.
FOREIGN PLEA. [L. Lat.forinsecum R. 343. A person born in and owinrr
placitum.] In old pleading. A plea ob allegiance to a foreign state or country.3
jecting to a judge as incompetent, because A foreigner who becomes a citizen is no

Marshall, C. J. 1
the matter in hand was not within his pre longer a foreigner.
cinct. Kitch. 75. Stat. 4 Hen. VIII. c. 2. Peters’ R. 349. See Alien.
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FOREIN.

An old form of foreign, crosswise of another, (term transversalic,)

and opposing its side to the end, front or

(q. v.) Blount.

FOREIN, Forrein, Forreine, Foreyn. head of the other piece.
L. Fr. Efrem Latin forinsecus, q. v.] For Headland.

eign;

elonging without.

A foreigner or

Spelman.

See

FORESAID is used in Scotch law, as

A person not an inhabitant of a aforesaid is in English, and sometimes in
city. Foreins are distinguished from gens a plural form, foresaids. 2 How. St. Trials,
de la citie.
Yearb. T. 10 Edw. III. 3. 715. Forsafdis occurs in old Scotch re
Auzibien des foreins come de denizens. H. cords. “The Loirdis assesouris forsaidis.”
6 Edw. III. 15. A non-resident, as distin 1 Pitc. Ur. Trials, part 1, p. 107.
FORESCHOKE, Forschoke. Forsaken.
uished from resiant. M. 11 Hen. VI. 7.
ome forein; a foreign person. Stat. Uowell.
FOREST.
Lat. foresta, forestie, fo
IVestm. 1, c. 23. Forrcine counties. Id.
c. 45. Et vouch forrein a garranty. Stat. restum ; from foris, or foras, without, ac
Gloc. c. 12. En forcyn; out of a lord’s cording to Spelman; that is, out land, or
outer laud, (pars forastica-, seu e:cterior,) as
jurisdiction. Britt. c. 15.
FOREJUDGE, Forjudge. [L. Fr. for lying out of the cultivated or inhabited
juger, from for, out, and juger, to adjudge; country.] In English law. A large ex
L. Lat. forrﬁudicare, q. v.] In old English tent or precinct of country, generally
law and practice. To expel from court, for waste and woody, belonging to the sove
some oﬁeuce or misconduct. When an reign, set apart and privileged for the keep
oﬁicer or attorney of a court was expelled in of game for his use and diversion,
for any offence, or for not appear-in to an (a§endisferz's regiis ezposita ;) not enclosed,
action by bill ﬁled against him, e was but distinguished by certain limits and pecu
said to be forejudged the court. Uowell. liarly protected by certain laws, courts and
Stat. 2 Hen. IV. 0. 8. See 9 East, 424. oﬁicers of its own.* Spelman, voc. F0
resta. Manwood, part 2, c. 1. Termes de
See Forjudicare.
2 Steph. Com. 17. 1 Bl. Com.
To deprive or put out of a thing by the la
judgment of a court. See Forjudicare. To 289. 1 C'rabb’s Real Prop. 91, § 97. Id.
condemn to lose a thing. King John, as 484, § 624.—A -royal chase, or hunting
Duke of Normandy, was, by King Phili ground."‘
of France, forjudged of his duchy. Hale s
The ri ht or franchise enjoyed by a sub
ject, of aving a forest. 2 Staph. Com.
Hist. Com. Law, 146.
17. Cro. Jae. 155. 1 Crabb’s Real Prop.
To eh el or banish. See Forjudicare.
FOR JUDGER, Forjudger. [L. Lat. 484, § 624. This, however, according to
fori:y'udz'catio.] In English practice. A Spelman, is an improper use of the word;
judgment by which a man is deprived or a forest in the hands of a subject being
put out of a thing; a jud ment of expul pro erly a chase. Spelman, voc. Foresta.
sion or banishment. See %'0re7'udge.
2 l. Com. 38. See Chase.
stranger.

FOREMAN. The presiding member of

*,,,* Lord Coke, following the Black

a grand or petty jury, who speaks or an Book of the Exchequer, makes the Lat.
swers
for the jurim.
.
FORENSIS.
from forum, a court.] foresta, to be as it were feresta, from fera

In the civil law.

rum statio, a station or safe abiding place
elonging to, or con for wild animals; and the same derivation

nected with a court; forensic. Forensis is essentially adopted by Calvin. Co. Litt.
homo; an advocate; a pleader of causes; 233 a. Ualv. Lest. But Spelman much
one who practices in court. Cale. Lem.
more reasonably supposes it to be derived
FORENSIS. L. Lat. [from Fr.foraz'ne.] from foris, or for-as, without, as lying with
In old Scotch law. A strange man or out and separate from the cultivated and
stranger; an out-dwelling man; an “un inhabited country; bein indeed abandon
ed to a state of nature, igor the more eﬁ‘ec.
free-man,” who dwells not within burgh.
Skrne de Verb. Sign.
tual preservation and increase of the wild
FOREl’ltISE. See Forprise, F0-rsprise. animals harbored within its precincts; (er
FORERA. L. Lat. [from Sax. fore, be t-raneum quiddarn, et feris datum.) Spel
fore, or in front.] In old English law. .man, voc. Foresta. Tutaferarum mamio.
Land lying before, or in front of other land; Lib. 1Vz'_q. Scacc. cited ibid. Hence a for
a foreland ;* a headland, (tor-ra capitalis.) - est was deemed to be not of the body of
Cowell. Spelman. A piece of land lyiugi any county. Spelman supposes the word

FOR
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foresta to have been introduced by the ping; L. Lat. forstallara] In English
Normans. The Danes and Saxons made law. To obstruct or stop up a way, (viam
use of the terms buc-hall, buck-wood,) prazpcdire ;) to stop the passage of a person

and derefald, (deer-fold.)
pelman, ub. or thing on the highway; to intercept on
sup. For a very recent case involving the the road. Spalman, voc. Forstall. 3 Bl.
definition of a forest, see 1 Welsbg, H. et C'om.170. Co. I/itt. 161 b. See Fore
Gordon, 211.
stalling.
FOREST COURTS. Certain courts in
FORESTALLER.
Lat. forstallatiol
England, instituted for the government of In English law. The obstruction of a way
the king’s forests in diﬂ‘erent parts of the or road, or the hindering aperson or thing
kingdom, and for the punishment of all from passing. The besetting of a way by
injuries done to the king’s deer or venison, a tenant, in order to prevent his lessor
to the vert or grcensward, and to the co from comin on the premises; 3 Bl. Com.
vert in which such deer are led ed. They 170. The Iying between a deer and the
consist of the courts of attac ments, of forest, in the way he was to return, so as
regard, of swein-mote, and of justice-seat. to stop him from returning. Crompt. Ju

3 Bl. Com. 71.

3 Steph. Com. 439. They

are said to be now fallen into absolute de

snetude. Id. ibid.

risd. 153.

FORESTALLER, Forstallcr.

[L. Lat.

But see the case of forstallator,forstallaﬁua] One who fore

Regina 1!. Conyers, 8 Ad. cé Ell. (N. S.) stalls, or is guilty of the offence of fore
981. See Attachments, Regard, Swain stallin . See Forestalling, Forstallariua
mote, Justice seat.
FO ESTALLING. [L. Lat. forstalla
FOREST LAVV. A system of law an tio.] The obstructing of a way; the inter

ciently established in England, for the gov ception of a person or thing on a road.
ernment of the royal forests, and adminis
tered by courts and oﬂieers of its own.
That it existed before the Norman Con
quest apgears from the laws or constitu
tions of anute, which have been preserved;
but it was ﬁrst established with all its op
ressive peculiarities by the princes of the
orman line. Spelman, voc. Foresta. 2
Steph. Com. 18. Its severities and abuses

See Forestaller, Forstal.

Forestalling the market is the buying or
contracting for any merchandise or rovi
sion on its way to the market, with t ie in

tention of selling it again at a higher price;
or the dissuading persons from bringing
= their goods or provisions there; or persua

lding them to enhance the price when
there. 4 Bl. Com. 158. This was for

were mitigated by the Carta de Foresta, 9 merly an indictable offence in England,
Hen. III. and a variety of subsequent stat but is now abolished by statute 7 & 8 Viet.
utes; and since the era of the Revolution e. 24. 4 Steph. Com. 291, note.
it is said to have fallen into total disuse.
FORESTARIUS. L. Lat.‘ [from fo
2 Bl. Com. 415. 3Id. 73. 2 Steph. Com. rcsta, a forest.
In old English law. A
18, 19. 1 Reeves’ Hist. Eng. Law, 254, et forester; an o cer ap ointed to take care

seq. But see 8 Ad. J: Ell. (N. S.) 981. Man

of a wood or forest.

art. de Forest. 0. 7, 8,

wood is the principal authority in forest 14. Where a tenant in dower had com
law, and was extensively quoted in the mitted waste in a wood, there was an old
writ dc forestario apponendo, which lay for
case last cited.
FORESTA, Forestis, Forestum, Forasta. the appointment of a forester to take
L. Lat. In old English law. A forest. charge of the wood, and see that no fur
Spelman. Lib. Nig. Scacc. cited ibid.' ther waste was done. Bract. fol. 316.
In Scotch law. A forester or keeper of
Cart. dc Forest. passim. See Forest. Skene
deﬁnes foresta, a large wood, without dike woods, to whom, by reason of his office,
or closure, which has no water. De Verb. pertains the bark and the hewn branches.
And when he rides through the forest, he
Sign. voc. Forestarius.
FORESTAGIUM. L. Lat. [from fo may take a tree as high as his own head.
resta, q. v.] In old English law. A duty Skene de Verb. Sign.
FORESTER. [L. Lat. forestariua] 1..
or tribute ayable to the king’s foresters.
Cowell. glount. Chart. 18 Edw. I. cited English law. A sworn oﬁicer of the for
est, appointed by the king's letters patent,
ibid.
FORESTALL, Forstall, Forestal, For to walk the forest both early and late,
slal. Sax. Efrem fore, before, or fare, a watching both the vert and the venison,
way, and sta , or stwl, a standing or step attaching and preventing all trespasses
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against them within his bailiwick or walk. Fariafacere.

Forfeiture involves the ideas
not only of loss by the delinquent party,
FORETHOUGHT FELONY. In Scotch but of transfer or surrender to some other,
law. Murder committed in consequence whether it be an individual or the state.
Thus, lands are forfeited by one individual
of a previous desi . Bell‘s Diet.
FOREVER. ﬁt. in perpetuum.] This to another, as by a wrongful alienation, by
owell.

Blount.

word in a devise of land will pass afee.

breach of some condition, &c.

In the

feudal law, they were forfeited to the lord
FORFACERE. L. Lat. To forfeit. by the misconduct of the tenant. See
Spelrnan, voc. Forisfacere. See Forisfa Forfeiture. Lands and goods are forfeited
Co. Litt. 9 b.

See 11 East, 518.

to the state as the consequence of crime;

cere.

oﬁice is forfeited to the state as the conse
quence of misconduct, and life itself is
FORFACTURA. L. Lat. A forfeit sometimes forfeited to the law, as the pen
ure.
Spelman, voc. Foricfacere. See alt of its violation.
0 incur a penalty, (mulctum incurrere.)
Forisfactura.
.
FORFACTUS, Forfacturn.
L. Lat. Spelman, voc. Forisfacere. To become li

FORFACTUM.
factus.

L. Fr. forfaict]

Sec Forisfactum, For

In old European law. able to the payment of a sum of money,

orfeited. De rebus forfactis quce per di as the consequence of a certain act. Pe
versos comitatus sunt, volumus ut ad pala nal statutes frequently provide that a party
tium pertineant, lransacto anno et die; con found guilty of violating their provisions

cerning things forfeited, which are in dif shall forfeit a sum of money, or article
ferent counties, we will that they belong of property.
to the palace, llor ﬁsc, that is, that they be

'1‘o conﬁscate.

Id.

To forfeit and to

confiscated,] a ter a year and a day. LL. conﬁscate, forfeited and conﬁscated, have
Longobard. lib. 3, tit. 33. Spelman, voc. sometimes been used as synonymous terms.
Forisfacere. See Forigfactus.
Thus, in Virginia, a law or statute is spoken

FORFAIRE.

L. Fr.

[from Lat. foris of as “forfeiting lands.”

facere, q. v.] In old English law. To
forfeit. For/‘ace ; shall forfeit. Britt. c. 12.
Forﬁst ; forfeited. Et issi forﬁst ele dower;
and so she forfeited dower. Id. c. 110. For
fait,for/‘aict; forfeited. Id. ibid. Kelham.
FORFANG, Forfeng, Forefeng. Sax.
from fore, before, and fangen, to take;
Lat. antecaptio, preventio, prior prism]
In Saxon law. A previous taking; a taking
of provisions from any person in fairs or

402, 405.

10 Grattan’: R.

There seems, however, to be an

obvious distinction between them, though

it has been differently expressed by dif

ferent writers. According to Staundford,
goods are properly said to be forfeited
where they ave a known owner, who has
committed some offence whereby he loses

them; and conﬁscated when‘ they are dis

avowed by an offender, as not his own, nor
claimed by any. Sta-undf. Pl. Cor. fol.
markets, before the king’s purveyors were 186. See another distinction in Finch’s
served with necessaries for the sovereign. Law, b. 3, c. 17. Cowell makes forfeiture
Spelman. LL. Inw, cited ibid. Cowell. to be the more general term, and conﬁsca
Fleta, lib. 1, c. 47, § 15.
tion to be the particular forfeiture to the

FORFEIT. [L. Fr. forfait, forfaict , king’s exchequer. The true distinction,
L. Lat. forfactum, forisfa-ctum.] Lost by however, appears to be, that forfeiture is
one’s fault or misconduct; forfeited. See
To Forfeit.
To FORFEIT. [from L. Fr. forfaire;
O. Sc. foirfault ,' L. Lat. forisfacere, for
facere ; from foris, without, and facere, to
make.] To lose what belongs to one by
some fault, misconduct or crime, (rem su
am ea: delicto amittere ;) tomake it foreign

the act of the individual, conﬁscation that
of the state. The individual forfeits his
property, the state conﬁscates it as forfeited.
That the terms are not convertible is shown

in the absurdity of saying that the state
forfeits, or the individual conﬁscates. The

property is forfeited the instant the illegal
or wrongful act of which foffeiture is de

to one’s self, (sibi extra-neum facere,) or clared to be the punishment, is committed;
put one’s self out of it; to lose it to an
other, rem culpa abdicere, alterique a@'u
dicare ;S to transfer involuntarily, as the
consequence of one’s own wrongful act,
and by operation of law.‘ Spelman, voc.

but it is not conﬁscated, that is, it does not

vest in the government, until formally
claimed or taken possession of. 1 Story‘:
R. 109. But see 10 G'rattan’s R. 400.
See Conﬁuate.

FOR
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FORFEITURE.
[L. Fr. forfaicture,
from orfaire; L. Lat. forisfactura, forfactura. The loss of what belongsto one, by
some fault, misconduct or transgression of
law. An involuntary or compulsory trans-

and gafel, rent] In old English law. A
small reserved rent in money; a quit rent.
Uowell, voc. Forgabulum.
FORGE. L. Fr. fauzer, fauser, faucher,
forger ; L. at. falsare, fabricara] In
fer or surrender, consequent upon one’s crnninal law. To make or fabricate a
own unlawful or wron
act." See To thing in imitation of another, with a view
Forfeit. Of this the following are the to deceive and defraud; to make falsely;

principal varieties:

to counterfeit.‘

The loss of land, or an estate in land, by
one individual to another, as a punishment
for some illegal act or negligence in relation
to it; as for some alienation contrary to
law, or the breach of some condition. 2
Bl. Com. 267, 274, 284. 1 Steph. Com.
421. 4 Kenfs Com. 123. 2 (l'rabb’s

expression, borrowed from the occupation
of the smith,) means, properly speaking,
no more than to make or form, but in our
law it is always taken in an evil sense. 2

Real Prop. 89, § 1061, (Am. ed. note.)
The loss of land by a tenant to his lord,
as the consequence of some breach of
ﬁdelity. 1 Sleph. Com. 166.
The loss of goods or chattels, as a pun

To forge (a metaphorical

East’s P. C’. 852, c. 19, § 1.

The French

fauzer or fauser, however, from four,

false,) which is a term employe by Britten,
always radically imported a false making,
and may have been the origin of the Eng
l(ish word, instead of forger, to fashion,
v.
q. To)forge
and to counterfeit are constantly

ishment for some crime or misdcmeanour used both in ancient and modern law, as
in the party forfeiting, and as a compensa synonymous terms. Thus, defauseours gui
tion for the offence and injury committed ount nostre monog countﬁefait; of forgers
against him to whom they are forfeited. 2 who have counterfcited our money. Britt.
c. 4. See Forgery. The former, however,
Bl. Com. 420.
The loss of lands and goods to the state, is usually applied to writing or written in
as the consequence of crime. 4 Bl. Com. struments, the latter to other subjects
381, 387. 4 Steph. Com. 447, 452. 2 of imitation, especially money. Thus, we
Kenfs Com. 385. 4 Id. 426.
say “a forged deed,” “a forged check,”
The loss of a certain sum of money as “a forged signature,” “a forged endorse
the consequence of violating the provisions ment;” and “ a counterfeit coin,” “ a coun

of some statute, or refusal to comply with terfeit bank note.”
some requirement of law.
FORGEMENT. L. Fr. Forgery. Yearb.
The loss of oﬂiee, by abuser, non-user, M. 10 Hen. VI. 82.
or refusal to exercise it.
Prop. 456, § 576, et seq.

1 Crabb’s Real

FORGER. L. Fr. To frame orfashion;
to contrive; to fabricate; to forge. Yearb.
The loss of life, as the consequence of T. 4 Hen. VI. 4. L. Fr. Diet. Kelham.
the commission of some capital crime.
Brief de forget do fauz faits; writ for
For the American law of forfeiture in forging false deeds. Yearb. M. 19 Hen.
general, see the statutes of the several VI. 52. This word is commonly supposed
states, and of the United States, and see to be the origin of the English forge,
United States Digest, Forfeiture.
(q. v.)
FORFEITURE. A thing or sum of
FORGERY.
Fr. fausinerie, forge
money forfeited. Something imposed as a ment; Lat. crimen falsi.] In criminal
punishment for an offence or delinquency. law. The fraudulent making or alteration
Phelan, J. 21 Alabama R. 672. And see of a writin , to the prejudice of another’s
10 Grattan’s R. 700. The word in this right. 4 l. Com. 247.—A false makin ,
sense is frequently associated with the word [which includes every alteration of, or a dition to a true instrumept;] a making,
penalty. 2 N. Y. Rev. St. [480,] 394.
FORFENG. Sax. (from fore, before, malo animo, of any written instrument, for
and fangm, to take.]
n old English law. the urpose of fraud and deceit. 2 East’:
An acquittanee for a previous taking. P.
852, c. 19, § 1. Mr. East says of
this deﬁnition, that it results from all the
Fleta, lib. 1, c. 47, § 15.
FORGABULUM. L. Lat. In old re authorities, ancient and modern, taken to
cords. Forgavel; a quit rent. Cowell. gether. Id. ibid. See 2,Russellon Crimes,
318. Wkarton’s Am. Grim. Law, § 1418.
See Forgavel.
The making a thing in imitation of
FORGAVEL. Sax. [from fore, before,

FOR
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another thin , with a view to deceive and

FORIS. Lat. Abroad; out of doors;
on the outside of a place; without; ex
nature, stamp, brand, or mark of another, trinsic.
FORISBANNITUS. See Forbannihu.
the imitation of a seal. But this is more
commonly termed counterfeiting.
FORISFACERE, Forfw.-ere. L. Lat.
The thing itself, so falsely made, imi {from foris, without, and facere, to make.]
tated or forged; especially a forged writing. n old English law. To forfeit; to lose
A forged signature is frequently said to be what belonged to one by some fault or
“a forgery.” For the American law of crime; to make it foreign to onc’s self, (sibi
forgery, see 2 Russell on Crimes, (Am. ed. eztraneum facere.) Spelnum. See To
1850,) 318, notes. United States Digest, Forfeit. Forisfacit patriam et regnum, et
Forger and Counterfeiting. Wharton’s ezul eﬁicitur ; he forfeits country and king
Am. rim. Law,
1296—1418. Lewis’ dom, and is made an exile. Bract. foL
Grim. Law, 290-332.
128 b. Foriqfacit amicos; he forfeits
FORGERY. In the law of evidence. friends. Id. ibid. Forisfacit utlagatus
False making; fabrication. The produc omnia qua: pacis sunt ; the outlaw forfeits
tion of false appearances by means of all the privileges of a state of peace. Id.
physical objects. The employment or ar ibid. Forisfaeit omnia qua: juris stmt;
rangement of physical objects and appear he forfeits all his lawful rights. Id. foL

defraud; we as the imitation of the sig

ances for the purpose of deceiving or mis

129.

To incur a penalty; to conﬁscate. Spel
leading the senses or conclusions of
observers. Burr. Ciro. E». 131, 420. 8 man.
To commit, or be guilty of an offence; to
Benth. Jud. Ev. 49. Best on Pres. §220,
et seq. See Fadrication.
transgress a law; to do an injury. Spel
FORGIA. L. Lat. In old records. A man. LL. Edw. Conﬁ c. 32, cited ibid.—
for e; a smith’s forge. Cowell.
To do a thing against or without law or
furnace for melting ore. Fleta, lib. custom, (extra legem seu consuetudinern

2, 0. 41,

s.

FORH RDA. L. Lat. In old records.
A herdland, headland orforeland.

facere.) O0. Litt. 59 a.
_
FORISFACTUM, Fmfactum.

Cowell. [from foriqfacere,

FORI DISPUTATIONES. Lat. In the f0rfait.]

In old

L. Lat.

. v.;) L. Fr. forfaict,
nglish law.

Forfeit;

civil law. Discussions or arguments be- forfeited. Bonaforiqfacta; forfeited goods;
fore a court. 1 Kent’s Corn. 530.
forfeitures. 1 Bl. Corn. 299. See For

FORINSECUS,Forinsecum. Lat. [from flwiu-9.
foris, without] In old English law. Outward; without; external; extrinsic; forinsic;
foreign; extraordinary. Selio forinsecus ;
an outside ridge or furrow. Kennett’s Gloss.
Cowell. Pastura forinseca; forei n pasture. Fleta, lib. 2, c. 71, § 4.
orinsecum servitium,' forinsic, foreign, or ex-

traordinary service. Bract.fol.36. Fleta,
lib. 3, c. 14, §7.
Forinsic.

A crime. Si quispiam proposcerit regis
misericordiampro forisfacto suo ; if any one
pray the kiug’s mercy for his crime. LL.
Edw. Conf. c. 18. Spelman, voc. Foris
facere.
In old Scotch law. An amerciament;
an unlaw. Skene de Verb. Sign.

FORISFACTUS.

L. Lat. [from fora’:

See Foreign service, facere, q. v.] In old European law.
feited. See ForM'actum.

For

Forinsecus; aforeigner, one from another

One who has forfeited his life, as being

jurisdiction. Flcta, lib. 2, c. 55, §4. Forinseci tenentes ,' foreign tenants, as distinguished from alord’s own tenants. Stat.
Westm. 2, c. 46. Jllarescallusforinsecus ;
the foreign marshal. Fleta, lib. 2, c. 4.
FORINSIC. [L. Lat. forinsccus, q. v.]
In old English law. Outward; without;
foreign; extraordinary. Forinsic service,

found guilty of a capital offence. De vita
forisfacturn interﬁcere ; to slay one who
had forfeited his life. LL. Ripuar. tit. 77.
Spelman, voc. Forisfacere.
FORISFACTURA, Forfactura. L. Lat.
[from forisfacere, (q. v.;) L. Fr. for_7’aic
tum? In old English law. Forfeiture;
the osing onc‘s property or life, as the

was the payment of aid, scutagc and other consequence of some fault, misconduct or
extraordinary burdens of military service, crime. Spelma-n, voc. Forisfacere. Borzo
and was the opposite of intrinsic service. rum forisfactura; forfeiture of goods.
1 Reeves’ Hist. Eng. Law, 273. See 8 Fleta, lib. 2, c. 65, § 8. See F01;/'eiture.
How. St. Trials, 866.
A crime, offence, transgression or in
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jury by which one loses property or life. quish by or under oath, (rem negative deje
LL. Edw. Conf. c. 32. Spelman, ab. sup.
A mulct, ﬁne or pecuniary punishment.
LL. Edw. Con/I c. 10. A were or were
gild. Id. c. 36. The thing itself, lost or
forfeited." Forisfactu-ra plena ; a full for
feiture, (Sax. fulwite ;) the whole of a pen
alty without diminution, or the forfeiture
of all that a man had. Spelman, ub. sup.
Manwmd, c. 9.

FORISFAMILIARE.

L. Lat.

foris, without, and familia, a family.
old English and Scotch law.

from
In

Literally, to

put out of a family, (forisfarniliam ponere.)

['0 portion off a son, so that he could
have no further claim upon his father.

Glanv. lib. 7, c. 3. Reg. Maj. lib. 2, c.
porro, 33, § 8.

To emancipate, or free from paternal au
thority. See Forisfamiliatus.
FORISFAMILIATED.
from forisfa
miliare, q. v.] In old Englis law. Por
tioned off. A son was said to be forisfa

miliated, (forisfamiliari,) if his father as
signed him part of his land, and gave him
seisin thereof, and did this at the request,
or with the free consent of the son himself,
who expressed himself satisﬁed with such
portion. Glanv. lib. 7, c. 3. Reg. Maj.
ib. 2, c. porro, 33, § 8. 1 Reeves’ Hist.
Eng. Law, 42, 110. See Forisfamiliare.
FORISFAMILIATUS. L. Lat. [from
forisfamiliare, q. v.] In old English law.
Put out of a family; portioned off ; eman
cipated; forisfamiliated. Braet. fol. 64.
FORISJUDICARE. L. Lat.
from
foris, without, and judicare, to judge. In
old English law. To deprive or put out of

rare ;) to abjure. Spelman. Prov-ineiam
forisiararet ; he shall forswear the county;
that is, he shall swear that he will not re
turn. LL. Edw. Conf. c. 6. C'rabb’s Hist.
Eng. Law, 43, ch. 4. This, when applied
to the kingdom, was afterwards called ab
jaring the realm. Id. ibid.
FORISTEL. The same as Forestal,
Forstal, and Forestall. Used in Domes
day Book. Spelman, voc. Forstall.
FORJUDGER. See Forejudger.
FORJUDGMENT.
See Abjudicatio,
Forisjudicatio.
FORJUDICARE, Forisjudieare. L. Lat.
from foris, without, and judicare, to judge;
. Fr. fmjugén] In old European law. To
deprive or put out of a thing by the judg
ment ofa court. Spelman. SeeForisjudieare.
To expel, or put out of court; (foris ju
dicium ponere.) See Forejudge.
To expel or banish ; to proclaim one an
outlaw. Forjudicari bannitus debebit per
justitiarium, qui bannitionis et forjudica
tionispcenam edizit. (Joust. Sic. lib. 2, tit. 3.
Spelman.

FORJUDICATUS. L. Lat. [from for
judicare, q. v.] In old European law.
Prescribed; outlawed; denied all access

to the courts, (foris omnem aditum judicii
constitutus.) Spelman, voc. Fmy'udieare.
Const. Neap. Fred. Imp. lib 2, tit. 3.

FORJUGER. L. Fr. In old English law.
To forjudge, or expel. IZ perde soun oﬁice,

et soit forjugge la court ; he shall lose his
oﬁicc, and be forjudged the court. Stat.
2 Hen. IV. c. 8.
'
To deprive of; to condemn; to lose.
a thing by the judgment of acourt; to Forjuges de fraunche leg; forjudged of
forjudge. In praedicta curia nostra foris their frank-law. Britt. c. 52.
judicatur dc custodia illa ; in our said
FORJURER. L. Fr. In old English
court he is forjudged of that wardship. law. To forswear; to abjure. Forjurer
Bract. fol. 256 b.
royalme ; to abjure the realm. Britt. c.
FORISJUDICATIO. L. Lat. [from 1, 16. Stat. Westm. 1, c. 15, 20.
forisjudicare, q. v.] In old English law.
FORLANDUM, Forlanda. L. Lat. In
Forjudgment; forjudger. U0. Litt. 100 b., old records. Land extending beyond, or

Towns. Pl. 116. Called by Fleta, abju lying before other land; a foreland. De
dicatio, (‘q. v.I))

forlando quodjacet ante terram ecclesiw.

FORISJU ICATUS.

2

L. Lat.

[from Mon. Angl. fol. 332. Blount.
In old English law.
Land bordering or lying outward. Cow

fori.sjudicare, q. v.]
Deprived or put out of a thing by the ell. An extra allowance of land; an al
judgment of a court; forjudged. Co. lowance in meting and bounding, other
Litt. 100 b. Forisjudicatus est de eadem wise called freebord. Id.
custodia. Braet. fol. 256 b. The same as
FORMA. Lat. [L. Fr. forme,fourme.]
abjudicatus. Id. ibid.
Form ; the prescribed form of judicial pro
FORISJURARE. L. Lat. [from foris, ceedings. Forma et ﬁgura judicii; the
out, and jurare, to swear.] In old English form and shape of judgment or judicial ac
law. To forswear; to renounce or relin tion. 3 Bl. Com. 271.

FOR
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A form prescribed by statute. Accord- were abolished in England, with other real
ing to Lord Coke, there are two manner of actions, by statute 3 and 4 Will. IV. c. 27,

forms, forma verbalis, (verbal form) and
forma legalis, (legal form.) Forma verba
lia stands upon the letters and sy llables of
the act; forma' legalis stands upon the substance of the thing to be done, and upon
the sense of the statute. 10 Co. 100 a.

§ 36. 3 Steph. Com. 489, note.
FORMEDON IN THE DESCENDER.

[L. Fr. formedon en le discender; L. Iat.
for-ma donationis in le descendera]

A writ

of formedon which lay where a giﬁ; in tail
was made, and the tenant in tail aliened

F0l'lllﬂ dllt ease. Form gives being. Called the lands entailed, or was disseised of
Lord Henley, them, and died; in this case, the heir intail
was entitled to this writ, to recover these
Forms legalis torma essentialis. Legal lands so given in tail, against him who was
the actual tenant of the freehold. 3 Bl.
form is essential form. 10 Co. 100.
.Fol'ma non observato, inlertur adnullntio Corn. 192. F. N. B. 211 L. 212. R08
lltlllth Where form is not observed, anul coe’s Real Act. 43, 54. I/itt. sect. 595.
lit of the act is inferred. 12 0'0. 7. Reg. Orig. 238 b. The form in the Regis
here the law prescribes a form, the non ter recites that the remises claimed ought
observance of it is fatal to the proceeding, to descend to the emandant per formam
and the whole becomes a nullity. Berton dortationis, (by the form of the
Reg.
E-vid. Introd. § 59.
Orig. ub. sup.
FORMA PAUPERIS.' See In forma
FORMEDON IN THE REMAINDER.
uperis.
[L. Fr. formedon en le remainder; L. Lat.
FORMATA. L. Lat. In canon law. for-ma donalionis in le remarwra] A writ
of formedon which lay where a man gave .
Canonical letters. Spelman.
FORMATA BREVIA. L. Lat. Formed lands to another for life or in tail, with re
writs; writs of form. See Breviaformata. mainder to a third person in tail or in fee,
FORME, Fourme. L. Fr. Form. For-me and he who had the particular estate died
de don ; the form of the gift. Britt. c. without issue inheritable, and a stranger in
119. Fourme de don. Id. ibid.
trudcd upon him in remainder, and kept
“the old physical maxim.”

C. 2 Eden, 99.

FORMED ACTION. An action for him out of possession. In this case he in
which a set form of words is prescribed, remainder, or his heir, was entitled to this
which must be strictly adhered to. 10 writ. 3 Bl. Com. 192. F. N. B. 217.

Mod. 140,141.

Roscoe’s Real Act. 57. Reg. O-rig. 243.
FORMEDON, Formdon. L. Fr. [con Litt. sect. 597.
tracted from forme de don ,' L. Lat. forma
FORMEDON IN THE REVERTER.

donationie ; the form of the gift] In old [L. Fr. formedon en le revertur ; L. Lat.
English practice. An action, in the nature forma donationis en le ream-ti.] A writ of
of a writ of right,

iven by the statute formedon which lay where there was a
c. 1, as the pecu gilt in tail, and afterwards, by the death of
liar remedy of a tenant in tail, in case of a the donce, or his heirs without issue of his
discontinuance of the estate tail; and there body, the reversion fell in upon the donor,
fore called his writ of right. 3 Bl. Corn. his heirs, or assigns; in such case, the re
191. Called formedon, because the writ versioner had this writ to recover the lands.
comprehended the form of the gift. C0. 3 Bl. Com. 192. F. N. B. 219 E. Roe
ln'tt. 326 b. It was of three kinds, in the coe’s Real Lllctione, 59. Reg. Orig. 242.
descender, in the remainder, and in the re Litt. sect. 596.
verter. See infra.
FORMELLA. L. Lat. In old English
VVrits of formedon were speciﬁc reme law. A weight of lead, described in the
dies to carry into effect the statute de donie, statute of weights and measures, 51 Hen.
which provided quod voluntas donatoris, III. as containing _six stone, all but two
secundum formam in charta doni sui mani
ounds. Spelman. Uowell. It seems to
feate erpressam, de aetero observetur; that ave been the same with fotmellus, (q. r.)
the will of the donor, according to the
FORMER RECOVERY. A recovery
form clearly expressed in the charter of his in a former action. See Resjudicata.
gift, shall in future be observed; [their ob
FORMIDO PERICULI. Lat. Fear-)1“
ject, in other words, being to enforce the danger. 1 Kenﬂs Com. 23. Huber dc
gift in tail according to itsform.] 2 Reeves’ Jur. Civ. lib. 3, c. 7, sec. 4.

VVestm. 2, (13 Edw.

Hist. Eng. Law, 320. 3 Id. 41. They

FORMULA. Lat. [dimin. of forum, a
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form.] In practice. A form of words law. The liberty of having a view of
used in judicial proceedings, generally frank-pledge. Fleta, lib. 1, c. 47,§ 11.
written, always consisting of the same parts, See Frithsocne.
and expressed in precisely the same lan
FORSPEAKER. An attorney or advo
guage, except where variation is necessary cute in acause. Blount. Whishaw.
to accommodate it to a particular case.
FORSPRISE, Forspris. L. Fr. Ex
The writs, pleadings and records of the cept. Litt. sect. 19. Kelham.
common law system of practice furnish the
FORSQUE,Forlce, Furlr. L. Fr. But;
best examples of written formulae.
only. Litt. sect. 1, 26. Britt. e. 26.

In the civil law. An action. Ualv. Lear. Kelham.
FORMULARIES.
Lat. formularia,
FORSTAL,

Forestal,

Forstall; in

Domesday, Foristel, Far-istel. Sax. [from
mulw, or forms of forensic proceedings fore, before, or fare, a way, and stal, or
and instruments used among the Franks, sta:l,a standin ; L. Lat. forstallatio, for
from forma, a form.]

Collections of for

and other early continental nations of Eu stallamentum. In old English law. A
rope. Of these, the formulary of Mareul standing before, or stopping; a stopping of
phus is .the most curious. .Butler’s 0'0. the way, (via: obstructio ;) a stopping or
I/itt. Note 77, lib. 3.

B~utler’s Hor. Jur. intercepting on the road; forstalment,

87, 88.

FORNAGIUM.

FORNO.

Span.

In Spanish law.

See Furnagium.

forstaller, or forestalling, (qq. v.) The
stop ing of a deer broken out of_ the for

[from Lat. furnaa] est, om returning home. again, or lying

An oven.

Las Partidas, between him and the forest, in the way he
was to return. Orompt. Jur. fol. 153.
FOROS. Span. In Spanishlaw. Em (Impedimentum transihts et fugw averio
phyteutic rents. Schmidt’: Civ. Law, rum.) Fleta, lib. 1, c. 47,§19. The sto
ping or assaulting of a person on the hig 309.
FORPRIS. L. Fr. Except. Britt. c. way. Plac. Part. 18 Edw. I. The stop
sing of merchandise on itsway to market.
5 34.
’FORPRISA, Forprisum. 1. Lat. For ee Forestalling.

part 3, tit. 32,1. 18.

prise, (q. v.)

FORSTALER.

L. Fr.

To stop; to

FORPRISE, Foreprise, Forsprise.

L. obstruct; to forestall. Litt. sect. 240.
Fr. and Eng. [from Fr. for, out, and prise,
FORSTALL. See Forstal, Forestall.
a taking; L. Lat. forprisa, forprisum. In
FORSTALLARE. L. Lat. In old Eng
old English law. An exception, or to. ing lish law. To stop a way; to stop on the
out; a reservation; excepted; reserved; way; to forestall. Spelman.
Forstallarius ; (in Domesday, Foristel
excepting. A term formerly used in con

veyances and leases, in which “excepted larius.) A forestaller.
and foreprised” was an usual expression.
Cowell. Blount.
Old deed, ibid. See
Foreprise. Vlfritten horsprise in the Stat.
Econ. 14 Edw. I.; a form not explained
by either Spelman, Cowell or Blount, but
readily accounted for by the circumstance
of f and h being convertible letters. See
Hors, H01-ca, Hurto.
FORREIN. See Forein.

Stat. 13 Edw. I.

Reg. Orig. 271 b. Spelman, voc. For
stallator.
Forstallator, Forstellator. Aforestaller.
Spelman. Reg. Orig. 279 b.
Forstallamentum. A forestalment, or
forestalling. Reg. Orig. 271. b.
Forstallatio. A forestalling.

FORSTALLER, Forstallour. L. Fr. A
forcstaller.

Britt. c. 20, 30.

FORSTALMENT. [L. Lat. forstalla
FORS. L. Fr. [from Lat. foris.] Out.
mentum.] An obstruction or stopping of
Kelham. .
FORS, Force. L. Fr. Force. Am;/s a way; (obstructio vie, impedimentum tran
coiller et fors ; to collect friends and force. sittts.) Co. I/itt. 161 b. Fleta, lib. 1, c.
Britt. c. 44.
47, § 19.
FORSWEAR. [L. Lat. forisjurare]
FORSCHET. [from Sax. for, before,
and sceat, a part or portion; L. Lat. for To abjure, or renounce by oath. See F0
echeta. In old records. The outer or fore riqiurare.

part 0 a furlong; the sldrt, or slip, or

To swear falsely. But the word, in this

small piece that lay next the highway. sense, does not in itself import perjury.
Tompkins, J. 2 Johns. R. 10, 11.
Uro.
Kennett’s Par. Ant. 531, 535. Cowell.

FORSOKNE. . Sax.

In old English Jae. 190, 436.

FOR
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FORTALITIUM.
L. Lat. In old
Scotch law. A fortalice; a castle. Properly a house or tower which has a battle
ment (“ane batelment, an barmekin”) or a
ditch or moat, (“ ane fowsie” about it.
Lord Fleming contrair James osse, 7th
Feb. 1566. Slcene de Verb. Sign.
FORTESCUE. The author of a cele
brated treatise on English law, written in
Latin, in the reign of Henry VI. under
the title of De Laudibus Legum Anglia.
Sir John Fortescue, who had been some
time Chief Justice of the King’s Bench, is
said to have written this work while endu
ring an exile with the Prince of Wales,
and others of the Lancastrian party in
France. Sir John was then made chancel
lor, and in that character he su poses him
self holding a conversation wit the young

FOR

Boior. tit. 2, c. 10, §1.
11, § 3, cited

L. Ripuar. tit.

In old English law. Force used by an
accessary, to enable the principal to commit
a crime, as by binding or holding a person
while another killed him, or by aiding or
counselling in any way, or commanding
the act to be done. Brant. fol. 138, 138 b.

Thus one might be appealed, that is ac
cused, of the force, (appellatus de fortia.,)
and another of the fact. or act, (appellatus

de facto.) Id. fol. 127 b, 128,138 11,139.
Ubi factum, ibi poterit esse forcia quanda
que, sed nunquam forcia sine facto. Id.

fol. 128.

According to Lord Coke, fortia

was a word of art, and properly signiﬁed
the furnishing of a weapon of force to do
the fact, and by force whereof the fact was
committed, and he that furnished it was not
prince, on the nature and excellence of the present when the fact was done. 2 Inst. 182.
FORTIA FRISCA. L. Lat. In old
laws of England, compared with the civil
law, and the laws of other countries. 4 English law. Fresh force. See Freakforce.
FORTIOR. Lat. Stronger. A term
Reeves’ Hist. Eng. Law, 112, 113. O'rabb’s
Hist. 424, (Am. ed.) 1 Kent’:: Com. 501, applied, in the law of evidence, to that spe
cies of presumption arising from facts
502.
FORTHCOMING, process or decree of shown in evidence, whichis strong enough
In Scotch law. A decree and process fol to shiﬁ; the burden of roof to the oppo
lowing the process of arrestment, by which site party. Huberus rwl. Jur. Civ. lib.
the creditor is entitled to demand the sum 22, tit. 3, n. 4, 16. Burr. Ciro. Evid. 64,
arrested to be applied for payment of the 66. See Fortis.
debt upon which the arrest and forthcoming
FOB/I-‘IS. Lat. Strong. Fortis et ma;
proceeded. 2 Kames’ Equity, 177, 178. strong and sound ; staunch and strong; as
—The action by which the arrestment is a vessel. Towns. Pl. 227.
made effectual. Bell’: Diet. See Arrest
Powerful or effective; of weight, force
ment.
'
or effect.

FORTHCOMING BOND.

In Ameri

Fortior. Stronger, more effectual. F0!
tior st potentior est dispositio lcgis quun ho
ditioned to deliver property levied on, minis. The disposition of the law is of
when demanded. 2 Wash. (Va.) R. [l89,] greater force and effect than that of man.
can practice.

243.

A bond to the sheriff con

11 Grattan’s R. 522.

560.

FORTHWITH.

8 Id. 179, 00. Litt. 234 a. Shep. Touch. 302. 15
East’s R. 178. The law in some cases

In practice.

A term

overrides the will of the individual, and

sometimes used in rules and other proceed renders ineffective or futile his expressed
ings; which, according to Mr. Chitty, intention or contract Broo1n’s Max. 309,

seems to importthat the requisite act shall

[545.]

Fortissimum. Strongest; of the great
be performed as soon as, by reasonable ex
ertion conﬁned to that object, it might be; est force, or weight. Argumentum lb Ill
and which must consequently vary accord thoritutc est lortissimum in logs. The ar
ing to the circumstances of each particular gument from authority is of the greatest

case.

3 Ckitt. Gen. Pr. 112.

Recently orce in law.

0'0. Litt. 254 a.

held to mean “ within a reasonable time.”
FORTUIT. Fr.
36 Eng. Law :2 Eq. R. 358. See Imme q. v.(1) Accidental.
diately, Statim.
F RTUITOUS.
FORTIA, Forcia. L. Lat. In old Eu q. v.3) Accidental.
ropean law. Force, usually of an unlawful
F RTUITOUS
character; (vis plerumque injusta.) Spel abordage fortuit.]
man. The word occurs in this sense in the accidental running
laws of the Bavarians and Ripnarians. L. Peters’ R. 112.

[from Lat. fortuitus,
See Gas fortuit.
[from Lat. fortuitur,

COLLISION.

Fr.

In maritime law.
foul of vessels

he
14
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FORTUITUS. Lat. [from fora, chance]
In the civil law. Accidental. Fm-tuitua
casua ; a fortuitous event; an accident.
Inst. 3. 15. 2. See Cases _/ortuilus.
FORTUNA. Lat. Fortune; chance.
Fortunam faciant judicem, ut quilibet ha
beat partem illam quw per sortnn ei accide
rit ; they shall make fortune or chance the

FOS

nativity, or place of a person's birth, con
sidered as a place of jurisdiction.

5 Vescy,

Jr. 750, 760. 2 Kent’: Com. 430, 431,
note.

FORUM REGIUM.
king’s court.

L. Lat.

The

Stat. Westm. 2, c. 43.

FORUM REI, or REI SITJE. L. Lat.
The forum or court of the thing, [1‘€8, rei ;]

judge, that each one may have that part the court of the place where a tlnng claimed
which shall fall to him by lot.
75 b.

Bract. fol. is; the tribunal where the property is.
Story’: Conﬂict of Laws, §325 k. The
FORUM. L. Lat. A court, or judicial‘ place where a thing in controversy is situa
tribunal; a place of jurisdiction; a place ted, considered as a place of jurisdiction
where a remedy is sou ht; a place of liti and remedy. 2 Kent’s Com. 463.

gation.

Story, J. 3

torg/’s R. 347.

So

called from the Roman forum, where the
courts were held. Lea: fan’; the law of I
the place where a remedy is sought, or ac
tion instituted. 2 Kent’s Com. 462, 463,
and notes. See 3 Bl. Com. 436. Sim-y’s

Conﬁ. of Law, § 325 h, 325 k.

FORUM REI GEST./E.

L. Lat. The

forum or court of a res geata, (thing done;3

the place where an act is done, considere
as a place of jurisdiction and remedy. 2
Kent’s Com. 463.

FORUM REI. L. Lat. The forum or
Story, J. court of the defendant, [reus, rei;] the

court of the place where the defendant is,
2 Gallz'son’s R. 440.
FORUM CONSCIENTI/E. L. Lat. or resides. Brant. fol. 401. The same
The forum or tribunal of conscience. See with forum domicilii, (q. v.) See A60!
In foro conscientiw.
scquitur forum rci.—F0rum seqnitur roum.
FORUM CONTENTIOSUM. L. Lat. The court follows the defendant. 2 Salk.
A contentious forum or court; a place of 549. In transitory cases, a party may be
litigation; the ordinary court of justice, as sued anywhere.
FORUM S./ECULARE. L. Lat. The
distinguished from the tribunal of con
secular forum or court, as distinguished
science. 3 Bl. Com. 211.
FORUM CONTRACTUS.
L. Lat. from the spiritual or ecclesiastical. Vide
The forum of the contract; the court of tur primafacie quad cognilio super catallis
the place where a contract is made; the at debitis pertincat ad forum szeculare. It
place where a contract is made. considered seems prima facic, that jurisdiction over
as a place of jurisdiction. 2 Kenﬂs Com. chattels and debts should belong to the
secular court. Brant. fol. 175. Called
463.
.FORUM DOMESTICUM. L. Lat. A also forum laicale. Id. ibid. Id. fol. 401.
FORURTH. In old records. A long
domestic forum or tribunal. The visitato
rial power is called a forum domcsticum, slip of ground. Cowell.
FOS. L. Fr. Fosse; the Fosse. LL.
calculated to determine sine strepilu, all
disputes that arise within themselves. Lord Gui. Cong. l. 30. See Fosse.
Mansﬁeld, C. J. 1 W. BI. 82.

FORUM DOMICILII.

L. Lat.

FOS. stag. sepe. que vi. diversi cursus aqnarum,

The

forum or court of the domicile; the domi

Poscunt assisam; mercatum, feria, bancum.

A Latin couplet, artiﬁcially constructed

cile of a defendant, considered as a place of of words and parts of words, anciently used
jurisdiction. 2 Kenl’s Com. 463.
as an aid to the memory, to show in what
FORUM ECCLESIASTICUM. L. Lat. courts certain kinds of disseisin by nuisance
Au ecclesiastical or spiritual court, as dis- I

were cognizable.

By writing the abbre

Si dc tcs- ' viated words at length, the following sen
tamento oriatur contcntio, in foro ecclesias tence is produced: Fossatum, stagnum,
tico debut placitunt terminari ; if a contest sepesque, via, diverai cursus aquarum, pos
arise about a will, the plea or suit should cunt assisam; mercatumfcn'a,bancum. In
be determined in an ecclesiastical court. literal English,-ditch, pool, hedge, way,
Bract. fol. 61. A2-tic. Cleri, c. 6. Called diverted water-courses, require the assisc;
also judicium eccleciaalicum. Bract. fol. market and fair, the bench; that is, dissei
175, 401.
sins by digging a ditch, raising or lowering
FORUM ORIGINIS. L. Lat. The a pond, building or throwing down ahedge,
forum or court of nativity; the domicile of obstructing or narrowing aroad, and di
tinguished from a secular one.
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verting a water-course, must be determined this word is repeatedly mis-printed fati
before the justices of assise; disseisins of a nellua.

Fleta, lib. 2, c. 12, § 1.

market and fair,‘ before the bench. (that is

FOUNDER. [L. Latfundaton] One
the Court of Common Bench, or Common who endows a corporation,_ or gives the
Pleas.) Reg. Orig. 199, nota.
revenues or funds for its establishment.‘
FOSDIKE.

A canal seven miles in 1 Bl. Com. 481.

length, made by King Henry I. leading to
the river Trent, in Lincolnshire.

2 Kent’: Corn. 303.

One who gives a co oration its existence

Callie on by incorporating it.‘

11 England, the king

Sewers, [81,] 101.

See Cowell, voc. Forsa is the general founder of al colleges and
hos itals. 1 Bl. Com. 481. See Fundator.
tum.
FOSSA. Lat. In the civil law. A
OUNDEROSA. L.Lat. Founderous;
ditch, a receptacle of water, made by hand, out of repair, as a road. C'ro. Car. 366.
(receptaculurn aqua: manufacta.) Dig. 43.
FOUNINARE. L. Lat. In old forest
law. To fawn; to bring forth the young
14. 1. 5.
FOSSA. Lat. In old English law. A of the deer. Fleta, lib. 2, c. 41, § 33.
ditch. See Fouatum.
' A corruption or misprint for feonare, or
A pit full of water, in which women com foinisare.

mitting felony were drowned. See Furca.
FOUNT. L. Fr. [from faire, q. v.]
A grave or sepulchre. Spelman.
(They) do or did; (they) make. L. Fr.
FOSSATUM. L. Lat. [from fossa, q.v.] Dict. Que fount defaute ; who make de
In old English law. A dyke; a bank of fault. Fet Assaver, § 19.
earth thrown up out of a ditch. Glanv.
FOUR. Fr. [from Lat. furnus, q. v.]
lib. 13, c. 34.

Fleta, lib. In old French and Canadian law. An oven.
Four banal; a banal oven. The oven of a
A ditch or trench. The same with fossa. lord at which his tenants were required to
Spelman. Reg. Orig. 92 b, 198 b, 199.
bake their bread. Dunkin’s Address, 17.

. 1, c. 24,§ 8.

Brant. fol. 115.

Stat. Westm. 2, c. 46.

A moat or fosse around an encampment The exclusive right of keeping an oven in
or fortiﬁed place. Spelman.
the sci iory.
A canal or cut from a river.

FO
CORNERS. To look at the four
corners of an instrument is to examine the
A place fenced with a ditch. Cowell.
whole of it, so as to construe it as a whole,
FOSSATORUM OPERATIO. L. Lat. without reference to any one part more
In old English law. Fosse-work; or the than another. 2 Smith’: Lead. Gas. 295.
service of laboring, done by inhabitants and
FOUR SEAS. [L. Fr. quater mere: ,'
adjoining tenants, for the repair and main Lat. quatuor maria] In English law. A
tenance of the ditches around a city or town, term applied to the seas formerly consid
for which some paid a contribution, called ercd as encompassing either the whole
fossagium. Cowell. Kennett’: Glossary, island of Great Britain, or England only.
Cowell.

Cart. 20 Hen. III. cited ibid.

cited ibid.
FOSSE.

According to Sclden, the four seas sur
L. Fr.

A dyke or ditch. rounding the whole island of Great Britain
were, 1. The West-em, called Vergizdan, in
Britt. c. 20.
FOSSELLUM. L. Lat. [from fossa, cluding the Irish and Scottish seas; 2. The
q. v.] In old records. A small ditch. Northern, the Scottish or North sea; 3. The
Cowell.
Eastern, the German Ocean; and 4. The
FOSSE WAY, or FOSSE. [L. Fr. foe.] Southern, or British Channel. Seld. Mare
One of the four ancient Roman VVays Claus. lib. 2, c. 1. But the extent of these
through England. Spelman. Id. voc. seas has not been recisely limited. As to
Ilcenild Street.
the four seas which encompassed England
FOSTERLAND. Land given, assigned only, see rlleadows’ Obs. on the Dominion of
or allotted to the ﬁnding of food or victuals the Seas, 11. Seld. Mar. Claus. lib. 2, c. 81.

for any person or persons; as in monaste

Hargr. Co. Litt. Note 115, lib. 2.

Britton

ries for the monks, &c. Cowell. Blount. mentions three sens; the Sea of France, of
FOTMEL. [L. Lat. fotmellua] In old Ireland and of Scotland, (la mere de Fr-mum,
English law.
ht of lead
of seventy
pounds;
a pigA wei
of lgead.
Cowell.
See de Irland ou de Escoce.) Britt. c. 123,
The term four seas is used in the books as
harms.
a term of territorial limitation. Thus, a
FOTMELLUS. L. Lat. In old Eng ﬁne was said to bar all persons of full age,
lish law. A fotmel or pig of lead. In Fleta, out of prison and of good memory, within

FRA
the four seas the day it was levied.
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4- Co. nostre brefe ; we will make our writ. Britt

\Vithin the four seas is as much as c. 45.
FRACTIO.
to say, within the jurisdiction of the king
125.

of En land.

2 Inst. 253.

FO RCHER, Forcher, Foercher.

Lat. [from frangere, to

break.‘] A breaking; abreach. Fractia
L. ﬁdei ; a breach of promise or of trust. 1

Fr. [from fourcher, to divide, or fork.
In
old English practice. A term applie to a
particular mode of casting essoins by two
or more tenants, simul et vicissim ; that is,
alternately, and in succession, so as to pro
long the proceedings, and thereby delay the
demandant. For this purpose, when a

Rep. in Oh. A pendix, 8.

FRACTIO . [from Lat. fractio, q. v.]
A breaking, or breaking up; a fragment

or broken part; a portion of a thing, less
than the whole. “ The law loves neither
fractions of estates, nor fractions of con
structions.” Bacon’s Arg. Case of Revo
prwcipe was brought against A. and B., A. cation of Uses.
FRACTION OF A DAY. The divi
was essoined and B. appeared, and had

idem dies (the same day) given him; at sion or breaking up (Lat. fractio, from
which day A. appeared, but B. cast an cs frangerc, to break, of a day into smaller
soin; at the dies datus, A. was essoined portions of time.
In general, the law
again and B. appeared, and so alternately. does not allow of the fraction of a day, or,

This was called fourcher (that is, to divide,) as it is otherwise expressed, the law rejects
by cssoin, because they divided themselves all fractions of a day, in order to avoid dis
in delay of the demandant, by essoins and putes. 2 Bl. Oom. 141. C0. Litt. 135 b.
appearances interchangeably. 2 Reeves’ 9 East, 151, 154. Fractionem dici non
Hist.Eny. Law, 122. 2 Inst. 250. Termes recipit lax. L0ﬂ't’s R. Appendix 572.
de la Leg/. This practice was abolished by Therefore, where an act is to be done, as
money to be paid on a certain day, it is
statute \Vestminster 1, ch. 43.
FOURME. L. Fr. Form. Yearb. T. suﬁicient if it be aid at any time during
1 Edw. II. 9.

the day, that is,

efore twelve o’clock at

Fools. Fous nastres ; night. 2 Bl. Corn. 141. The law, how
ever, does admit of the fraction of a day
natural or born fools. Britt. c. 10.
FOVEA. Lat. A grave. Cowell.
in certain cases, where it is necessary to
FOUS.

L. Fr.

FOVVER. L. Fr. To dig; to cut; to distinguish for the purposes of justice, [as
cut down. Yearb. M. 7 Edw. III. 1. [fel where two acts are done on the same day,
and it is important to show which was
ham.

'

FOVVLS OF VVARREN. In English
law. Birds of game ;"‘ which are divided
by Lord Coke into three kinds: campestres,
gidd birds,] as the partrid e, quail, rail,
c.; silvestres, [wood birds, as the phea
sant, woodcock, &c.; and aguatiles, [water
fowl,] as mallard, heron, &e. 00. Litt.

233 a.

But accordin to Manwood (who

actually done ﬁrst ;] and according to Lord
Mansﬁeld, an hour may admit of a similar
division, where it is necessary, and can be

done, for it is not like a mathematical point
which cannot be divided.

3 Burr. 1434.

See 4 Kent's Com. 95, 11ote. 11 Howar-d’s
R. 411.

FRACTOR.

.

Lat. [from frang/ere, to

supports his opinion %>y referring to the break] In old English law. A breaker.
Register) there are but two fowls of war Fractoresfqaolarum ; gaol or prison-break
ers. Fleta, lib. 2, c. 52, 12.
wood, Forest Law, c. 4, s. 3. Reg. Orig.
FRACTURA NAV1 M. Lat. The
93 b. 2 Bl. Com. 38, note
See breaking, or wreck of ships; the same as
naufra_r;ium, (q. v.) See Shipwreck.
Free warren.
FRANC. L. Fr. Free. See Frank,
FOY, Foi. L. Fr. Faith; ﬁdelity.
Ditt. sect. 85. Britt. c. 29. En bonne Fraunc, Fraunche.
FRANC ALEU, or ALLEU. Fr. In
fog/; in good faith. Kelkam.
Oath. Par sa may/ne et par sa foy ,' by French law. Free land; allodial land; an
his hand and by his faith. Britt. c. 70.
estate entirely free, and not holden of any
FOYABLE. L. Fr. Faithful. Kelham. superior, and wholly exempt from all
FOYAL,FoiaZ. L.Fr. Faithful. Litt. seigniorial rights and services. Argou,
Inst. au DroitFramais, tom. i. 194; cited
sect. 85.
FRA. L. Fr. [from faire, q. v.] Shall 3 Kent’: Com. 498, note. Hargr. Co. Litt.
do or make. Et que le fra ; and whoever Note 3, lib. 2. Guyot, Inst. Feed. ch. 28..
shall do so. Stat. Westm. 1, c. 26. From A term used, in Lower Canada, to denote
ren, the pheasant and the partridge. Man
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an absolute right to real estate, as dis law. Id. 459.

See 2 Hilliard’s Real
In Prop. 45-—-74.
Franckise is a slight variation from the
old French law, it is often simply called
aleu, or alleu. Esprit des Lois, liv. 31, law French fraunchise used in Britton.
Frankise is a corrupted form given by Kel
c. 8. Sec Alleu.
FRANCHIARE. L. Lat. In old Eng ham, which indicates the old pronunciation
lish law. To enfranchise; to make free. of the' word.
Liber fuit quia franchiatus est ; he was
FRANCIA. L. Lat. France. Brad.
free because he was enfranchised. Bract. fol. 427 b.
FRANCIGENA. L. Lat. [from Fran
fol. 277 b.
FRANCHILANUS. L. Lat. [from Fr. cus, French, and genitus, born.] In old
_/ranche, or frank, free.] In old English English law. A Frenchman; one born in
law. A freeman. Sciatis me dedisse— France. Sunt aliqui Francigenaa in Fran
cum villanis et franchilano, nomine, Ha cia, qui aunt ad ﬁdem utriusgue [regis ;]
mone, &c.: Know ye that I have given
there are some Frenchmen born in France.
with the villeins and the freeman, named who owe allegiance to both kings. Bract.
Hamon, &c. Blount. 1 Mon. Angl. fol. fol. 427 b.
442 b. Carta Iien. IV. cited ibid.
Any alien, as distinguished from an
Utram sit Anglicu-s, vel
A freeholder or free tenant; a franc Englishman.
laine, frankleync or frankelein. Spelman, Francigena. Bract. fol. 135 b.
Reliq. 167. Fortescue de L. L. Anglia, c.
FRANCISIA. L. Lat. A franchise.
Spelman.
20, note
FRANCLA INE, Franclein, Frankleyrw.
Fr.FRANCHISE.
fraunch-ise, from L.
fraunch,
Fr. and
free;
Eng.
L. Lat.
tinguished from a tenure.

Brande.

franchesia, francia1'a.] In English law. A
liberty; a privileged place, (locus im
munis.) Spelman. Par encheson des
franchises ou Zes felons sont resceves; by
reason of the liberties where the felons
are harbored. Stat. Westm. 1, c. 9. An
immunity or exemption from ordinary
jurisdiction. Termes de la Leg. Blount.

L. Fr. and 0. Eng. [L. Lat. franchilanus.]
In old English law. A freeholder, free
man or cntleman, (libertus, libertinus.
municeps ; the opposite of avillein. For
Dufresne,
tescue de L.
voc.L.Franehilanus.
Anglia, c. 29, note

FRANCLING, Franclin. [L. Fr. fraune
lein ; L. Lat. franelu'lanus.] In old Eng
lish law. A freeman, (libertus ;) a free
holdcr, or free tenant, (qui libere tenet.)
See Liberty.
A royal privilege, or a branch of the Spelman.
FRANCUS.
L. Lat. [from L. Fr.
prerogative subsisting in the hands of a
subject, and arising either from royal grant, franc.]- In old European law. Free. See or from prescription, which presupposes a infra.
Afreeman, (liber.) Spelrnan. A pow
grant; a species of incorporeal heredita
mcnt. Finch’s Law, b. 2, ch. 14. 2 Bl. erful man, (an homme puissant,) as distin
Com. 37. 2 Steph. Com. 14. Such as guished from debilior persona, in the ca
the privileges to be a county palatine; to pitularics of the French kings. Esprit des
be a corporation; to have abailiwick or Lois, liv. 30, c. 25.
liberty exempt from the sheriff of the
A Frank. Spelman.
A Frenchman.
Omnibus hominibus
county; to hold a court leet; to have
waifs, wrecks, estrays, treasure trove, royal suis, Francis et Anglia ,' to all his subjects.
ﬁsh, forfcitures and dcodands; to have a French and English. A common ex
fair or market, or ferry, or the like, with pression in charters of the Anglo-Non
the right of taking toll there; or to have a man kings.
forest, chase, park, warren or ﬁshery. 2
FRANCUS BANCUS. L. Lat. [L.
Steph. Com. 14, 15. 1 Urablfs Real Fr. frank bank] In old English law.
Free bench. Consuetudo est in partibus
Prop. 483--541, §§ 623-697.
In American law. A particular privi illis quod mores 1n-aritorum defzmctoruu:
legc conferred by grant from government habeant francum bnncum suam de terris
and vested in individuals. 3 Ifenths Com. sockmannorum. Bract. fol. 309. See Frt:
458. As, to be a corporation; to have a bench.
ferry, bridge, turnpike or rail-road. Id.
FRANCUS HOMO. L. Lat. In old
.458, 459, and notes. Corporations are European law. A free man. DO77le‘S(lrr_l,'.
the most usual franchises known in our Apud duodecim homines bene francos Sali
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cos; before twelve ood free Salic men.
Spelman. Form. olenn. c. 168, cited
ibid.
FRANCUS PLEGIUS. L. Lat. In
old English law. A frank}ledge, or free

pledge.

Spelman, voc.

rancus.

See

Frank pledge.

FRA

pressly reserved by the statute 12 Car. II.
c. 24.

Id. 101.

See Eleemosgna.

“Frank almoign or lay fee,” was a com
mon issue in the old books.
1 Edw. II. 11.

FRANK BANK.

L. Fr.

Yearb. T.

[L. Lat.

francus bancua] In old English law. Free

A decennary or friborg, (properly fran bench.
cum plegium.)

Litt. sect. 166. O0. Litt. 110 b.
Alium recipere in franco Calthrop’s R. 165. See Free bench.

plegio,—-illum i1 franco plegio dimittere ; to

FRANK CHASE.

L. Lat. libera

receive another in a frank pledge,—to send chacea.] In En lish law.
ree chase. The
him out of a frank pledge. Bract. fol. liberty or francldse of having a chase.
124 l).
FRANK FEE. L. Lat. liberum few
FRANCUS TENENS. L. Lat. In dum, or
n English law. A
old En lish law. A frank or free tenant; species of tenure in fee simple, being the
a freeholder; liberé tenens.) Spelman, opposite of ancient demesne, or copyhold.
voc. Francus.
ne who freely holds lands Termes de la Leg. 2 Bl. Corn. 368. 3 Id.
or estates of his lord. Id. Si quis obierit 166. All land that was not ancient de
francus tenens, &c.; if any free tenant die, mesne was considered as frank fee. Reg.
&c. Assis. de Clarendon, cited ibid.
Orig. 14 b. Id. 12. F. N. B. 16 D.
FRANK, Franc, Franche, Fraune, \Vhere a ﬁne was had of eopyhold lands,
Fraunche. L. Fr. Free. Et pur ceo or lands in ancient demesne, it altered the
que elections doient estre franks, cg defend tenure, and converted them into frank fee.
le rog sur la greeve forfeiture qua nul haute 2 Bl. Com. 368. 3 Id. 166. In feudal
home, ne auter, per pager des arrnes, ne per law, feudum francum was a free fee or
malice ou menaees, ne disturbe de faire ﬁef, for which no service was due. Cowell.
franke election; and inasmuch as elec Faehineus ii‘ Zasius dc Feudis, cited ibid.
tions ought to be free, the king commands,
FRANK FERM. . Fr. fraunk ferme ,'
under a grievous forfeiture, that no great L. Lat. libera ﬁrma. In English law.
man, nor other, by force of arms, nor by Lands in socage tenure, described by Brit
malice or menaccs, shall disturb any to ton as lands and tenements whereof the
make free election. Stat. Westm. 1, c. 5. nature of the fee is changed by feolfment
Frank et de frank estate. Yearb. M. 3 out of chivalry for certain yearly services,
and in respect whereof, neither homage,
Edw. III. 14.
.
Finch uses frank as an English word. ward, marriage nor relief can be demanded.
“The demandant saith he is frank, &c. Britt. c. 66. 2 Bl. Com. 80.
FRANK-FOLD, F-rankfaulde.
[L.
and he is found frank by the jury.” Law,

b. 2, ch. 10.

-

FRANKALMOIG-N.

Fa‘. franche faude; L. Lat. falda libera.]

L. Fr. and Eng. In old English law.

Free fold; aprivi

[L. Fr. fraunche aumone ,' L. Lat. libera lege for the lord to have all the sheep of
eleemosgna.] In English law. Free alms. his tenants and the inhabitants within his
A spiritual tenure whereby a religious cor seigniory, in his fol(l, in his demesnes, to
poration, aggregate or sole, holds lands of manure his land. Keilw. 198. Yearb. H.
the donor to them and their successors for 1 Edw. III. 4. See Faldage.
FRANK LAW. [L. Fr. fraunche leg ;
ever. Litt. sect. 133. 2 Bl. Corn. 101.
1 Steph. Corn. 213. This was anciently an L. Lat. libera lez, lea: terraa] In old Eng
ordinary kind of tenure in England, the lish law. The liberty of being sworn in
peculiarity of which was its exemption from courts, as a ‘juror or witness; one of the
all secular or temporal service; the service

ancient privileges of a freeman, or free and

lawful man, (liber et legalis homo.) Other
wise called the law of the land, (lea: terrw,)
nor and his heirs, dead or alive, and even or simply, law, (le.t.)* The nature of this

to be performed being of a religious charac
tcr, usually to pray for the soul of the do

that not certainly deﬁned; hence it was privilege may be understood from Brac
called frank or free.

Britt. c. 66.

2 Bl. ton’s description of the consequences of

Com. 101, 102. It is the tenure by which losing it, among which the principal one
the parochial clergy, and very many eccle was, that the parties incurred perpetual in
siastical and eleemosynary foundations hold famy, so that they were never afterwards

their land at this day; having been ex to be admitted to oath, because they were
42
Von. I.
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(ass)

not deemed to be othesworth, (that is, not
worthy of making) oath,) nor allowed to
give testimony.
erpetuam infamiam in
currant, et legem terrsc amittant, et 1'ta quad
nunquam postea ad sacramentum admit

FRA

ad tertium hwredem.)
Cowell.

Blount.

Bract. fol. 21, 21 b.

“ Hereditaments given

in frank marriage, that is to sav,freelg in
marriage with one’s kinswoman.” .Finch’s
Law, b. 2, ch. 3, p. 123.

tantur, quia dc ewtero non erunt nllztﬁlllﬂflli,

FRANK PLEDGE. [L. Fr. fraunk
plegge; L. Lat. francus plegius, francum.
plegium, fr-ancz'plegium.] In English law.
A free pledge; a decennary, tithing or fri
borg; so called because every freeman
composing it was a plalge or security for
the good conduct of the others, for the
*g''‘ This term has been very generally preservation of the public peace. Bract.
deﬁned, “ the rivilege of the law’s protec fol. 124 b. Fleta, lib. 2, e. 52,
4—8.
tion,” and “t e beneﬁt of the free and C'rabb’s Hist. Eng. Law, 18.
A free surety; an inhabitant or member
common law of the land." Holthouse.
Wharton’s Lez. But that it had a more of a decennary, or friborg. 1 Bl. Com.
particular and determinate meaning is clear 114,115. 1 Steph. Com. 114. 4 Bl. Com.
0th from the testimony of the ancient 252. 2 Inst. 73. See Francus plegius,
writers, and from the peculiar signiﬁcation Friborg.
.
-

net: ad testimonium rccipientur. Bract. fo .
292 b. This was one of the punishments
of jurors who had been convicted of per
jury. Id. ibid. See Amittere liberam le
gem, Othesworth, Liber et Zegalis homo,
Law-worth.

of the word law, whic , from a very early
FRANK TENANT. L. Fr. A
period, denoted an oath, or the taking or holder. Litt. sect. 91.
making of an oath ; as in the common ex
FRANK TENEMENT. L. Fr.

free

[L.

pressions wager of law, and making law. Lat. liberum tenementurm] In English law.
A lawful man, (legalis homo,) was one who A free tenement, frecholding or freehold.
was competent to be sworn as a juror or

2 Bl. Com. 61,62, 104.

1 Steph. Com.

witness; and the word lawful is used in 207. B1-act. fol. 207. Used to denote both
this sense in jury process, to this day. the tenure and the estate. See Freehold.
3 Bl. Com.

340, 341, 352.

See Law

FRASSETUM.

L. Lat.

In old Eng

worth.

lish law. A wood, or ground that is woody.
FRANKLEYNE. [L. Lat. franchilanus, Co. Litt. 4 b. Shep. Touch. 95. Blount
q. v.] In old English law. A substantial considers it a corruption of frazinctuan, a
householder; a freeman or gentleman. wood where ashes grow.
Fortescue de LL. Anglia, c. 29, and note
FRATER. Lat. [Fr.frere.] Abrother.
(m). In modern s elling, a franklin.
Frater consanguineus ; a brother by the
Franclaine (q. v.€ is another form of this father's side. 2 Bl. Corn. 232.
word, used in the note last referred to;
Frater uterinus; a brother by the
where Chaucer’s description of the Frank 'mother’s side; a uterine brother. Id.
lin is given at length. And see Frarwling.
Frater nutricius ; a bastard brother.
FRANK MARRIAGE. [L. Lat. liberum Blount.
maritagium.] In English law. A species
Frater fratri uterine nos snmdct is he
of entailed estate now grown out of use, Ttdiltllt paterna. A brother shall not suc
but still capable of subsisting. It is de ceed a uterine brother in the paternal inheri
ﬁned to be, where tenements are given by tance. 2 Bl. Corn. 223. Fortescue de
one man to another, together with a wife, Laudibus LL. Angliw, c. 5. A maxim of
who is the daughter or cousin that is, of the common law of England, now su er
the blood] of the donor, in fran marriage.

seded by the statute 3 dz 4 ‘Vill. I . c.

Litt.seet. 17. By such gift, the donees
have the tenements to them and the heirs
of their two bodies begotten, that is, they
are tenants in special tail. 2 Bl. Corn.
115. 1 Staph. Corn. 232. The land itself
-so given in consideration of marriage
nuptias,) was called maritagium,

106, § 9.
FRATERIA.

L. Lat. [from frater, a

brother.] In old records. A fraternity,
brotherhood, or society of religions per
sons, who were mutually bound to pray for

the good health and life, &c. of their living
brethren, and the souls of those that were

-and it was called free, because it was free dead. Cowell.
and quit from ‘all secular service until the
FRAUD. L. Fr. fraudc ; Lat. frauu,
third heir inclusive, (terra sic data quieta dolus malus, olua] Any cunning, decep

sit et libera ab omni eeculari servitio—ueque tion or artiﬁce, used to circumvent, cheat
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or deceive another; (omnem calliditatem, plation of law; fraud implied or inferred
by law; fraud made out by construction
endum, fultendum, decipiendum alterum ad of law, as distinguished from fraud found
hibitam. Dig. 4-. 3. 1. 2. Id. 2. 14. by a jury from matter of fact; constructive
7. 9.— very kind of artiﬁce made use of fraud, (q. v.) See 2 Kent’: Com. 612-532,
by one person for the purpose of deceiving and notes. Fraud is never presumed, that
another; (toute espece d’art£ﬁce, dont quel is, without proof. 11 Wendell’: R. 187, 192.
que un se sert pour entromper un autre.) 2 Texas R. 365. But fraud is often a con
Pothier, Traite des Oblig. part 1, c. 1, sec. clusion of law, which courts will infer from

fallaciam, machinationrm ad circumveni

1, art. 3, § 3.

acts and circumstances, whether the exist

Both these deﬁnitions are quoted with ence of a fraudulent purpose, in the strict
approval by Mr. Justice Story, who ob sense, he proved, or not. 24 Connecticut
serves of the former, “This deﬁnition is, R. 94.

beyond doubt, sufficiently descriptive of
what may be called positive, actual fraud,
where there is an intention to commit a
cheat or deceit upon another, to his injury.
But it can hardly be said to include the

FRAUDARE. Lat. [from fraus, q. v.]
In the civil law. To deceive, cheat or

impose upon; to defraud.

Nemo Vidttlll

traudare cos qui stint at consentiunt.

No

one seems [is supposed] to deceive those

large class of implied or constructive frauds who know and consent.

Dig. 50. 17. 145.
which are within the remedial jurisdiction [187.] Where a party has full knowledge
of a court of equity. Fraud, indeed, in of facts, and consents to what another does,
the sense of a court of equity, properly in he is not considered to have been deceived
cludes all acts, omissions and coneealments

which involve a breach of legal or equita

by him.
FRAUDE.

L.

Fr.

Fraud.

Sauna

ble duty, trust or conﬁdence justly reposed, fraude faire ; without committing fraud.

and are injurious to another, or by which Britt. c. 16.
FRAUDS, STATUTE OF. The cele
an undue and unconscientious advantage is
taken of another.” 1 Story’: Equity Jur. brated statute of 29 Charles II. c. 3, passed
A. D. 1677, otherwise called the Statute
§ 187. See 2 Kent’s Com. 483, note.
The difficulty of giving any precise deﬁ of Frauds and Perjuriea; styled, by an
nition of fraud has been frequently admit eminent commentator, “the most compre
ted.
See observations of Ware, J. 3 hensive, salutary and important legislative
Storg/‘s R. 611, 634. See Jeremy’: Equity regulation on record, affecting the security
Juried. 383, and the opinion of Lord Chau of private rights.” 2 Kent’: Com. 494,
cellor Hardwicke, in Chesterﬁeld v. Jans note. It is said to have been the 'oint

sen, in which the different species of frauds

roduction of Sir Matthew Hale,

ord

against which equity will give relief, were
ecper Guilford, and Sir Leoline Jenkins.
classiﬁed. 2 Vesey, 125. 1 White’: Equity The chief object of passing this statute was
Cases, 344. As to fraud in sales or mort to prevent the facility to frauds and the
gages of chattels, see 2 Kent’s Corn. 512 temptation to perjury, held out by the en
—532, and notes. As to fraud in voluntary forcement of obligations depending for
assignments for the beneﬁt of creditors, their evidence upon the unassisted memory
see Id. 532—536. Burrill on Assign of witnesses. Hence its leading feature is
the requirement of some instrument or
ments, chap. xxxii.
FRAUD IN FACT. Fraud which con note in writing, signed by the parties to
sists in, or appears from matter of fact as be charged, or their authorized agents, to
found by a jury; as distinguished from render contracts, in certain speciﬁed cases,
fraud in law, (q. v.
Actual or positive valid. See a summary of the provisions of
fraud, which must e proved; as distin this statute, in 2 Kent’s Commentaries, 494,
guished from constructive fraud, which may note. And see Smith on Contracts, 32,
be presumed, implied or inferred by law."‘ et se .

FFLAUDULENT CONYEYANGE. A
Fraud is sometimes mere matter offact, and
sometimes the conclusion of law from facts. conveyance, the object, tendency or elfect
Lord Mansﬁeld, 2 Burr. 937. Fraud in fact of which is to defraud another, or the in
seems to answer to that species of dolus tent of which is to avoid some debt or duty
which the Roman law expressively distin due by, or incumbent on the party making
guished as bad, (malua) See Dolus malus. it.‘ See 2 Kent’: Com. 440. 4 Id. 462.
FRAUD IN IAW. Fraud, in contem An immoral and corrupt motive is not es
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sential to render the act fraudulent as to a liberty; a place of exclusive jurisdiction.
creditors. It is constructively so, if it ne Britt. c. 19.
cessarily leads to the injury of the creditor.
An exclusive privilege. Id. ibid.
1 B. Monroe’s R. 157. 2 Kent's Com. 441,
Freedom; liberty, as distinguished from
note.

bondage.

En favour de franchise; in

FRAUDULENT
CONVEYANCES, favor of liberty. Id. c. 49.
Statutes of, (or against.) The name given
FRAUNK, Fraunck. L. Fr. Free;
to two celebrated English statutes,-—the frank. Fraunclc estate ; a free estate. Britt.

stat. 13 Eliz. c. 5, made perpetual by 29

c. 31.

Eliz. c. 5; and the stat. 27 Eliz. c. 4, made
Fraunk home ; a freeman. Id. ibid.
perpetual by 29. Eliz. c. 18. By the ﬁrst
Fraunk ferme ; frank or free farm. Id.
of these statutes, (13 Eliz. e. 5,) after declar c. 66.
ing its object to be “for the avoiding and
Fraunlr tenement; a free tenement; a
abolishing of feigned, covinons, and fraud freehold. Id. c. 31.
ulent feolfments, gifts, grants, alienations,
Fraunclc plegge ,' frank pledge. Id. c. 20.
bonds, suits, judgments and executions, as
FRAUS. Lat. Fraud. More com
well of lands and tenements as of goods and monly called, in the civil law, dolus and
chattels, which feotfments, &c. have been dolus rnalus, (qq. v.) A distinction, how
and are devised and contrived of malice, ever, was sometimes made between fraus
fraud, covin, collusion or guile to the end, and dolus ; the former being held to be of
purpose and intent to delay, hinder or de the most extensive import. Cale. Lea.
fraud creditors and others of their just See Dolus. Calvin derives fraus from
and lawful actions, suits, debts, &c. ;” it is ferre, (or Gr. ¢sp:|v,) to bear, to bear away
enacted that every feoﬂiment, gift, grant, or take away ; its object usually being to
alienation, bargain and conveyance of lands, take away another’s right of roperty.
tenements, hercditaments, goods and
Frans est celare trandcm.
t is a fraud
chattels, or of any of them, the. to or for to conceal a fraud. 1 Vern. 240. 1 Sto
any intent or purpose before declared or ex rg/’s Eq. Jar.
389, 390.
‘
pressed, shall be deemed and taken (only
Frans est odiosa st non pntsnmcndn.
as against that person, his heirs, &c. whose Fraud is odious and not to be presumed.
actions, debts, &c. are or may be in any Cro. Car. 550. But see Fraud in law.
wise disturbed, hindered, delayed or de
Frans ct dolns nsmini pntrocinnri debenl.
frauded,) to be utterly void and of no Fraud and deceit should defend or excuse
effect. See Roberts on Fraud. Oonv. 2, 3. no man. 3 Co. 78. Fleta, lib. 1, c. 13,
Burrill on Assignments, 397—399.
§ 15. Id. lib. 6, c. 6, § 5.
This statute has been universally adopt
Frans ct jus nunqnamrolmbilant. Fraud
ed in American law, as the basis of our and justice never dwell together. See
jurisprudence on the subject of convey .1 us ct trans, dzc.
ances, or assignments, to defraud creditors.
Frans merstnr frnndom. Fraud merits
Id. 399, 402, et seq. 1 Storg/’s Eq. Jar. fraud. Branch’s Pri-nc.
§ 353. 4 Kent’s Com. 462, 463.
FRAUS LEGIS. Lat. In the civil
The stat. 27 Eliz. c. 4, § 2, enacts that law. Fraud of law; fraud upon law. See
every conveyance of lands, tenements or‘ In fraudem legis.
other hereditaments whatsoever, made with inus,
FRAXINETUM.
an ash.] In oldL. Englis
Lat. from
law. A
the intent and purpose to defraud and dc

ceive any person or persons, bodies politic wood of ashes; a place where ashes grow.
or corporate, who shall purchase the same,

shall be deemed and taken (only as against

00. Litt. 4 b.

Shep. Touch. 95.

FREA. L. Lat.

In old European law.
that person or persons, body politic or cor A female ward, (qua: sub alterius potestate
porate, his and their heirs, successors, ex est; papilla.)
Spelman. LL. Longob.
ecutors, administrators and assigns,) to be lib. 2, tit. 2,1. 4, cited ibid.
utterly void, frustrate and of none effect.
FRECTA. L. Lat. Fretwork. Carrel].
FRAUN CHE, Fraunch. L. Fr. Free.
FRECTARE, Freta-re. L. Lat. In old
F1-aunche leg ,' frank-law. Britt. c. 52. English law. _To freight or load a vessel.
Ascuns fraunches, et ascuns enserves ,' some Frectatus; freighted. rVaris frectata sen
free and some bound. Id. c. 54. Fraunch fretata; a ship freighted, a laden vessel.
peseherie; fr'ce ﬁshery, ( v.)
Cowell. Fr-etati fuerunt cum vinis; they
FRAUNCHISE. L.(l.at. Afranchise; ,were freighted with wines. Id.

.
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FRECTUM, Frettum. L. Lat. In old
English law. Freight. Quoad frectum
navium suarum ; as to the freight of his
vessels. Blou-nt. Plac. Part. 21 Edw.

FRE

or burden, as from a tax, toll, tribute, &c.

This very strikingly appears in the use of

the word franchise itself, which, though
properly translated freedom or a freedom,
I. cited ibid.
always denoted, as it still does, either an
FREDUM, Freda, Fredus. L. Lat. exempt jurisdiction, or an exclusive privi
grom Sax. fred, fride, peace.] In old lege, and it has the latter sense even in
uropean law. A sum or price paid to American law. So, in English law at this
the magistrate, as a recompense for the day, a liberty is a place of exclusive juris

protection which he afforded against the

diction; a district exempt from the sheriff

right of revenge. 1 Rober-tson’s Charles
V. Appendix, Note xxiii. Esprit des Lo-is,
liv. 30, c. 20. This was in addition to the
composition paid to the injured party, or
his relatives, as a satisfaction for the injury
committed, and it was usually equal to the
third art of the composition. Id. ibid.

of the county. 2 Staph. Com. 14, 15.
This technical meaning (as it may be
called) of the word free seems more aptly
expressed by the L. Latin francus, and L.
Fr. fraunclc, than the ure Latin liber.
FREE BENCH.
L. Fr. frank bank;
L. Lat. francus bancus, liber bancus, libera
See omposition. Spelman considers it sedcs.j In English law. Dower in copy
to have been a ﬁne paid for violation of hold ands. 2 Bl. Com. 129.—That estate
the public peace, (propter pacem 1/2'olatam,) in copyhold lands which a wife has after

or as the price of obtaining peace, (ob im

the death of her husband, for her dower,

petrandam pacem ;) but this idea is com according to custom.
Kitch. fol. 102.
bated by Dr. Robertson, who follows the Terms de la Ley.
opinion of Montesquieu. See supra. The
"‘,,,* This appears to have been, from the
fredum is supposed by Spelman to be the earliest period, a customary estate, peculiar

origin of the ﬁnes or amercements imposed

to certain lands, and held by the widow on

upon parties to actions under the old Eng the condition of remaining chaste and un
lish practice.
married. Id. ibid. Bracton cites a case
FREDWITE, F1-idwite, Frithwite. Sax. before Martin [dc Pateshull] in the Bench,
iLjf-urom frcd, or frith, peace, and wite, a in the second year of Henry III. in which,
e.] In Saxon law. A sum of money to a demand of dower the defendant plead
paid to obtain peace, or exemption from ed that the demandant ought not to have
prosecution. The same as fredum, (q. v.) dower, because, after the death of her hus
Spel-man, voc. Fredum.
band, she married again; and it isa custom
FREE. [Sax. freo ,' Lat. Ziber ; L. Lat. in those parts that the wives of deceased
francus ; L. Fr. fraunc, fraunck, frauncha] husbands shall have their free bench of the
Not bond or servile; not subject to servi lands of socmen, (consuetudo eat in partibus
illis quod uzores mo-ritorum dqfunctor-um
tude; as a freeman, (q. v.)
Certain or honorable; the opposite of habeant francurn bancum suum de terris
base; as free service, free socage, (qq. v.) sockmannorum ;) and shall hold it as dow
Privileged or exclusive; the opposite of er for their lives; but if, after the death of
common; as a free chapel, a free ﬁshery, their husbands, they married any one, the
a free warren, (qq. v.)
custom is, in that county, that they shall
",,,* The ‘word free, as used in the old lose the dower they held in the name of
common law, imported something very the ﬁrst husband. Bract. fol. 308 b, 309.
different from its prevalent modern mean This custom of free bench still prevails in
ing. Thus, as applied to persons, it had the manors of East and West Enborne,
not the sense of absolute independence now and Chadleworth, in the county of Berks,
generally annexed to it; no person, though at Torr, in Devonshire, Kilmersdon in So
distinguished as a freeman, being exem t . mersetshire, and other places in the west
from service of some kind or other. See ' of England. 2 Uhitty’s Bl. Com. 129,
ber homo. So, in its application to rights, it note. In some places, the widow is en
had by no means its present popular sense titled to half, and in others, to the whole
of common, unrestricted, open to all, but of the husband’s land, or otherwise, ac
directly the reverse,——importing either an cording to the custom, but it is always
exclusive right, as in the case of a free conﬁned to lands of which the husband
ﬁshery and a free warren, (qq. v.) or a died scised. Id. ibid. Litt. sect. 166.
special exemption from some general duty 0'0. Litt. 110 b.
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[L. Lat. francbordus.] ﬁsh there.” 00. Litt. 122 a. The pas
sage hardly seems to warrant the inference

In old records. An allowance of land
over and above a certain limit, or boundary,
as so much beyond, or without a fence.
Cowell. Blount. 2 Mon. Any]. fol. 241 a.

drawn from it. The opinion of Lord Mans
ﬁeld, in Seymour v. Lord Courtenay, is also
considered by Mr. Schultes as favoring his
The right of claiming that quantity. view that free ﬁshery and common of ﬁsh
Termes de la Leg/.
ery are alike. But that opinion only went
FREEBOROUGH. See Freoborh, Fri the length of distinguishing a several from
a free ﬁshery, and the remark of Lord
borg.
FREE CHAPEL. [L. Lat. libera ca Mansﬁeld, at the conclusion, shows that he
pella.] In English law. A chapel, or regarded a common of ﬁshery as quite a
place of worship, so called, because exemp different thing from either. 5 Burr. 2814,
ted from the jurisdiction of the ordinary or 2817. See Yearb. M. 4 Edw. III. 38.
diocesan. It is always of royal foundation,
That a free ﬁshery signiﬁes an exclusive
or founded at least by private persons to right, seems to have been assumed by the
whom the crown has granted the privilege. court, (Lord Holt, C. J in Smith v. Kemp,
Whart01z’s Les. Termes de la Ley. Reg. where it is clearly distinguished from a

Orig. 40 b, 41.

common ﬁshery.

1 Salk. 637.

What is

FREE FISHERY. [L. Fr. fraunche said by Lords Coke and Mansﬁeld, (ubi
pescherie ; L. Lat. libera piscarim] In Eng supra,) merely goes to show that it is not
lish law. An exclusive right of ﬁshing in so absolutely and rigidly exclusive as a
a public river, being a species of royal several ﬁshery, (the owner of which had it
franchise. 2Bl. C'o1n.39. 2 Steph. Com. literally to himself,) but that it might or
22.—An exclusive right of ﬁshery in a must be shared by another. The true idea
public navigable river, or sometimes in an of a free ﬁshery seems to be, a franchise or
arm of the sea, originatin in a grant from monopoly which may be held by two or
the king. 1 Chill. Gen. Pr. 224.-—An ex more, as well as a single individual, but
clusive right to ﬁsh in any public water, as which, in either case, is equally exclusive
in an arm of the sea. 1 Crabb‘s Real of the common right.
Prop. 114, § 108. See 3 Kent’s Com. 410.
FREE-FOLD. See Frankfold, Foldage.
In American law, the deﬁnition of a free
FREEHOLD. [L. Lat. liberum tene
ﬁshery does not seem to be settled. In mentum ,' L. Fr. frank tenement] In Eng
Massachusetts, it has been held not to be lish law. An estate either of inheritance
an exclusive right. 7 Pick. R. 79. See An or for life, in lands or tenements of free

yell on Water-Courses,
7 5, 76.
tenure. 1 Steph. Com. 217.—A possession
*,,,* Thatfree ﬁshery properly imports an of the soil which a freeman holds in fee, or
exclusive right, seems apparent from the at least for term of life. Britt. c. 32.
In American law. An estate of inheri
well-settled meaning of the term free in the
common law, as explained under that head. tancc, or for life, in real property. 4 ]1'ent's
See Free. By using free, however, in its Com. 24. 1 Hilliard’s Real Prop. 7 7.
*,,,"‘ Freehold is used in the common law
popular sense of common, free ﬁshery has
sometimes been made identical with com to denote both the tenure by which an estate
mon ﬁshery, or a right of ﬁshery common is held, and the estate itself. 1 Staph. Corn.
As :1
to all. This opinion is maintained by Mr. 197, note (e). Id. 217, note
Schultes, in his Essay on Aquatic Rights, tenure, it was called free, to distinguish it
in which he also endeavors to show that from villeinagc. (Dicitur liberum tene
free ﬁshery and common of ﬁshery (a still mentum, ad diferentiam ejus quod est wil

different species of the right,) import the

lenagium; quia tenementorum, aliud libe

same thing. Lord Coke is relied on in rum, aliud aillemrgium.) Bract. fol. 207.
support of this last view, and Mr. Hargrave It is equivalent to tenure in free socage,

supposes the following passage from Coke and is the opposite of copyhold in modern
Littleton to establish it: “ So a man may English law.

1 Steph. Com. 197.

As an

prescribe to have separalem pischariam, [a estate, it seems originally to have properly
several ﬁshery] in such a water, and the denoted an estate of inheritance; an estate
owner of the soil shall not ﬁsh there; but for life being, according to Bracton, only a
if he claim to have com.mum'am pischariw, quasi freehold. Liberum tenementum ts!
[common of ﬁshery,] or liberam pischariam, id quod quis tenet sibi et hasredibus suis in

[a free ﬁshery,] the owner of the soil shall feodo, et Iuereditate ; eel in feodo tantum,
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sibi et haeredibus suis. Item or liberum
tenementum, sicut ad vitam tantum, vol
eodem modo, ad tempus indeterm-inatum,
absque aliqua ce-rta temporis prazﬁnitione ,'
freehold is that which one holds to him
and his heirs, in fee, and inheritance; or in

fee only, to him and his heirs.

FRE

ration Act, (5 & 6 Will. IV. c. 76,) as dis
tinguished from the burgesses newly created
by the act, and entitled to the rights which
it newly confers, who are entered on the
bur ess rolL 3 Steph. Com. 197. Cole
on

rim. Inform. 224.

Also as

FREE PLEDGE. See Frank pledge.
freehold, as for life only, or in the same
FREE SERVICES. (L. Lat. libera
way for an indeterminate period, without serv_itia.] In feudal and 0 d English law.
any ﬁxed limitation of time.

Bract. fol. Such feudal services as were not unbecom

207. The quality of an indeﬁnite duration, ing the character of a soldier or a freeman
here mentioned by Bracton, has always to perform; as to serve under his lord in
been the quality of a freehold estate.
term for years, for however lon

A the wars, to pay a sum of money, and the

a period,

like.

2 Bl. Com. 60, 61.

and though far exceeding the uration of
*,,"‘ Bracton makes a wide distinction
human life, is no freehold. Bract. fol. 27. between holding freely and holding byfree
2 Bl. Com. 143.
service. Est longe aliud tenere iberé, et
FREEHOLD IN LAW, is where lands aliud tenere per liberum servitium; quia
or tenements are descended to a man, and quamvis quis teneat per liberum servitium,
he may enter into them when he will; be non tamen proptcr hoc tenet liberé, quia tene
fore his entry he has a freehold in law; mentum quod conceditur villano, tenendum
after entry, he has a freehold in deed or per libcrum servitium, non facit villanum
fact. Termes de la Leg/.
liberum, nisi teneat libs-ré, non mag/is quam
FREEHOLDER.
L. Lat. liber tenens ,' villenagium facit liberum hominem villa
It Fr. frank tenant]
e who possesses a num, si liber homo ten-eat per villanas con
freehold estate.
suetudines ; guia tenementum nihil confert
A free tenant; one who holds freely, nee detrahit persona, ¢kc.; it is one thing
(qui libere tenet.) This was anciently the to hold freely, and a far different thing to
peculiar right of a freeman. Hence, where hold by free service; because, though one
a man gave lands to his villein, “to hold may hold by free service, yet he does not
freely to him and his heirs,” it made him a on this account holdfreely; because atone
ment which is granted to a villein to l1old
freeman. Bract. fol. 24 b.
FREELY. [Lat. liberé.] A common by free service, does not make the villein
word in conveyancing. See Liberé.
a freeman, unless be bold freely, any more
FREEMAN. [Lat. liber homo.] In than villeinage makes a freeman a villein,

civil and general law. One born or made if a freeman hold by villein customs; be
free; the opposite of a slave. Inst. 1. 3, cause the tenement neither adds to nor
4, 5. Omnis homo aut est liber aut est takes from the person, the. Bract. fol.
serous. Bract. fol. 4 b. See Liber homo. 24 b. See Fleta, lib. 3, c. 13, § 1.
In old European law. An allodial pro
FREE SHIPS. In international law.
prietor; the opposite of a vassal or feudal Neutral vessels, sometimes so called. It is
tenant, (vassus or vassallus.) Esprit des sometimes stipulated in treaties that free
Lois, liv. 30, c. 17. 1 Robertson's Charles ships shall make free goods ; that is, that
V. Appendix, Note viii.
enem ’s property on board of neutral ships
In early English law. A free tenant, or shall o protected from seizure and con s

freeholder; one who held land freely, as

cation.

1 Kent's Com. 126-—-128, and

distinguished from a villein. Hag. Charla, note. See Wheaton’s Intern. Law, 507—
9 Hen. III. e. 14. Id. Johan. c. 20. Bract. 532.
fol. 24 b. 2 Inst. 27. See Liber homo.
FREE SOCAGE.
Lat. liberum
In modern law. A member of a corpo sooagium.] A tenure by some certain and
ration, company or city, possessing certain determinate service, (usually in England,

privileges."I

3 Staph. Corn. 196, 197.

A fealty and rent ;) called free, because the

member of a borough, having the right to service was not only certain but honorable,

vote at elections.

Com. 240.

FREEMEN’S ROLL.

and thus distinguished from villein socage,

In English law. where the services, though certain, were of
, A list of all persons admitted burgesses or a baser nature. 2 Bl. Com. 79. 1 Staph.
freemen for the urpose of those rights Com. 192, 194. Termes de la Leg/, voc.
which are reserved)by the Municipal Corpo Socage. This is the tenure by which the
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great bulk of real property in England is
now holden, having absorbed and swallowed
up almost every other species of tenure.
2 Bl. Com. 79, 89. 1 Steph. Corn. 197.
Called also common socage, and in the sta
tnte 12 Car. II. c. 24, free and common
socage. See Socage.

FRE

forfeited his friends, (quad forisfaeit ami
cos ;) all persons being forbidden to give
him food or shelter, or to have any com
munication with him. Bract. fol. 128 b.
FRENDWITE. Sax. from freond, a

friend, and wife. a penalty.

In old Eng

lish law. A ﬁne exacted of one who
FREE SOCMEN.
. Lat. Ziberi sake gzrborcd an outlawed friend. Whar-ton’s
a:.
manni.] In old Englis law. Tenants in
\ free socage.
An acquittance or immunity from fore
Glanv. lib. 3, c. 7. 2 Bl.
fang, (quietantia prior-is ;n-ism.) An ac
Com. 79.
FREE or FRANK TENURE.
Lat. quittance from the penalty for taking ro
eta,
liberum tenementum.] Freehold; the op visions before the king’s purveyors.
posite of the ancient villeinage, and mod lib. 1, c. 47, § 15. Cowell.
FRENETICUS. L. Lat. In old Eng
ern copyhold. 2 Bl. Com. 89, 90. See
lish law. A madman, or person in a
Freehold.
FREE WARREN. [L. Lat. libero frenzy. Fleta, lib. 1, c. 36.
FRENTIKE. L. Fr. [L. Lat. freneti
warrena.] In English law. A royal fran
chise granted to a subject for the preserva cus.] Furiously insane; amadman. Fren
tion or custody, (which the word warren tikes en tour rage. Britt. c. 28. Hence
signiﬁes,) of certain animals called beasts frantic.
and fowls of warren; being the exclusive
FREO. Sax. Free. Spelman, voc.
right of taking and killing game within Friborga.
certain limits.
2 Bl. Com. 39, 417. 2
FREOBORGH, Freoborghes, Freoborhes.
Steph. Com. 21. 1 Chitt. Gen. P1‘. 223. Sax. [from freo, free, and borh, or borlm,
See Warren. Calledfree garren. T. Jon. 5. a pledge.] In Saxon law. A free surety,
FREIGHT. [Lat. naulu-m, vectura ; L. or free pledge. Spelman, voc. Friborga.
Lat. frectum ; Fr. fret, nolis ; L. Fr. freit.] 2 Inst. 73. Lord Coke observes that the
In maritime law. The price or sum paid term free-barrow continued to be used in
for the actual transportation of goods by his day, in some places. Id. ibid.
lea, from one place to another. 3 Kent’s
FREOBORHESHEOFOD. Sax. [from
freoborhes, a. free ledge, and heofod, head.]
Corn. 219.
In a larger sense. Any reward or com In Saxon law.
e head of a friborg or

pensation paid for the use of ships, includ free pledge; a chief pledge.
ing the transportation of passengers.

Id. voc.

ibid.
Freight is the mother of wages. 2 Show.
283. 3 Kent’s Com. 196. Where a voy
age is broken up by via major, and no
freight earned, no wages, eo nomine, are
due. Id. ibid.
FREIGHTER. In maritime law. The
party by whom a vessel is engaged or
chartered; otherwise called the charterer.
2 Steph. Com. 148. In French law, the
owner of avessel is called the freighter

Spelrhan,

riborga.

Frequentia ac-tns multum opcratur. The
frequency of an act effects much. 4 Co.
78.

Wingate’s Max. 719, max. 192.

A

continual usage is of great effect to estab

lish a right.
FRERE. L. Fr. A brother. Frere
eg/ne; elder brother. F1-ere pus-ne ; young
er brother. Britt. c. 75.
FRESCA. L. Lat. In old records.
Fresh water, or rain and land ﬂood.
Cowell. Somner Gavelkind, p. 132, cited
freteur ;) the merchant who hires it is ibid. See Frisca.

called the affreighter (aﬂ'reteur.)

Emerig.

Tr. des Ass. ch. 11, sect. 3.

FRESCHE. L. Fr.
Fresh or new.
Britt. c. 5. Freschcment ,' freshly, newly.

FREINE. L. Fr. [Lat. fraxinus.] An Id. cc. 15, 43.

Yearb. P. 8 Edw. III. 1.
FRESH. [L. Lat. friscus; L. Fr.
fresche ,' Lat. rec:-ns.] In old English law.
(Fr. ed.)
FREIT. L. Fr. Freight. Kelham.
Recent, or new. See Fresh disseiain,
FR’EM. A contraction of fratrem. 1 Fresh force.
Inst. Cler. 10.
Without proﬁt; a term applied in the
FRENDLESMAN. Sax. The ancient old books to land. Celuy que la terre lien t
name of an outlaw (utlaughe,) in Engla d; issint charge, la lessest giser fresh, 2'-saint qua
so called, according to Bracton, becausZhe home ne puit trover distress, &c.; he who
ash-tree.

Freines ,' ashes.

Dyer, 35 b,

FRE
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holds the land so charg ed lets it lie fresh, law. Freighter. The owner of a ship, who
so that the party cannot ﬁnd a distress. lets it to the merchant. Emerig. des Ass.
Stat. Gloucest. c. 3. See Yearb. H. 3 ch. 11, sect. 3.
FRETTUM. L. Lat. In old English
Edw. II. 68. T. 2 Hen. VI. 1. Land was

Freight money. Cowell.
said to lie fresh, not only when there was law.
no cattle, or thing distrainable upon the Claus. 17 Johan. m. 16, cited ibid.
land, of the value of the rent, or other

FRETUM.

Lat.

A strait.

Rot.
F-retum

proﬁt behind, but also, though there was a Britanicum ; the strait between Dover and

suﬁicient distress to be taken, yet if the Calais, otherwise called Fretum Gallicum,
Cowell, Ap
land were so enclosed about as that the and Fretum jllorinorum.
lord could not come to take and carry pendix.
FRIBORG, FRIBORGH.
Lat.
away the distress to the pound, it was said
to lie fresh, that is, without proﬁt to the friborga, friborgua, from Sax. freo, free,
and borh or borhes, a pledge] In Saxon
lord. 2 Inst. 296.
FRESH DISSEISIN.
Fr. fresche and old English law. Afree pled e, or
disseisine ; L. Lat. frisca seu recens dissei frank pledge; one of the ancient axon
sina.] By the ancient common law, where names of the tithing or decennary; and
a man had been disseised, he was allowed also of the individuals who composed it;
to right himself by force, by ejecting the the chief of whom was called friborgesheo
disse1sor from the premises, without resort fod, or freoborhesheofod, (qq. v.) Spel
to law, provided this was done forthwith, man, voc. Friborga. See Tithing, Decen
while the disseisin was fresh, (ﬂagrante nary. Called in Fleta, frichborgk. Fleta,
disseisina.) Bract. fol. 162 b. No par lib. 1, c. 47, § 10.
FRIBORGESHEOFOD.
Sax. [from
ticular time was limited for doing this, but
Bracton suggested it should be ﬁfteen friborgh, a free pledge, and heofod, head.]
days. Id. fol. 163. See Britt. cc. 32, 1 A chief pledge, or head of a friborg. LL.
Edw. Confl c. 19.
43, 44, 65.
FRIDHBURGUS, Frithburgus. from
FRESH FINE. In old English law.
In
A ﬁne that had been levied within a year Sax. frith, peace, and borg, a pledge.
old English law. A kind of frank pledge,
past. Stat. Westm. 2, c. 45. Cowell.
FRESH FORCE. [L. Fr. fresche force; by which the lords or principal men were
L. Lat. frisca f0rtia.] In old English law. made responsible for their dependents or
Force (that is, disseisin or deforcement) servants. Bract. fol. 124 b. It is usually
newly done. Britt. c. 32. F. N. B. 7 C. confounded with the ordinary frank pledge,
A term applied to force committed in any but seems to have been of a peculiar cha
city or borough, and for which a peculiar racter. See ‘Frithborg.
remedy, called an assise or bill of fresh
FRIDSTOLL, Fridstow, Frithstow. Sax.
force, was provided. See Assise of fresh [from frid, or frith, peace, and stol, a seat,
or chair, or stow, a place.] In Saxon law.
force.
FRESH SUIT. [L. Lat. recens inse A seat, chair or place of peace, (cathedra
cutio.] In English law. Immediate or pacis ;) an asylum, refuge or sanctuary for
Spelman,
Cowell.
Called
speedy pursuit, or prosecution. The pur offenders.
suit of an offender, or felon, as a thief, Grithstolle, in an old rhyming charter of
immediately, or as soon as possible after King Athclstan. Blount, voc. Frodmortel.
FRILAZIN. [from Anglo-Germ. fre,
the robbery, including the prosecution of
such pursuit until the apprehension and Sax. freo, free, and Zaschen, to let go.] In
conviction of the offender. The object of old European law. A freedman; one
this was to enable the party to recover his emancipated from bondage, (manumissus,
goods, which otherwise would belong to libertus, libertinus.) Spelman. Cra6b’s
Hist. 9.
the king.* Britt. c. 15.

The early and speedy prosecution of a

FRILINGI.

L. Lat.

[from Anglo

Sax. fre, free, and Zing, oﬂ'spring.] Per
suit. Stat. Gloc. c. 9.
FRET. Fr. In French marine law. sons of free descent, or freemen born; the
Frei ht. Ord. Mar. liv. 3, tit. 3.
middle class of persons among the Saxons.
F ETER. Fr. In French marine law. Spelman.

To freight a ship; to let it.
Ass. ch. 11, sect. 3.
FRETEUR. Fr.

Emerig. dea

In French marine

FR’IS. A contraction of f1-atria. 1
Inst. Uler. 10.
FRISCUS. L. Lat. [from Fr. freseha]

(see)

FRO

FR-U

In old English law. Recent or new. Frz's- Com. 95, note, In other cases, however,
ca fortia ; fresh force; force recently com as where a party is allowed a certain time
mittcd, vis nu-pera et recenter illata.) Spel from such a day, the old rule prevails,
man.
g. Orig. 108 a.
and the day is excluded. 4 Wash. C. U.
Fresh, as distinguished from salt. Ma R. 232. See 9 N. Hamp. R. 304. See
riscus friscm; fresh marsh. Spelman. Computation, Time. A distinction was
Aquafrisca; fresh water. Reg. Orig. 97. formerly made between the expressions
Uncultivatcd, as ground. Terrajacens in a lease “from the date,” it da.tu,) and
frisca et ad warect’; land lying fresh and ‘.‘ from the day of the date,” (a. die dahh ;)
fallow. Towns. Pl. 69. See Fresh.
the former being held to include the day
FRITH, Fridh. Sax. Peace. Spel of date, the latter to exclude it. 2 Salk.
man.
FRITHBORG.

413, 625. 1 Ld. Rug/m. 473, 480. 2 Id.
Sax. [from frith, peace, 1242. Hargr. 0'0. Litt. Note 281, lib. 1.

and berg, a pledge; L. Lat. frithborga,
frithb0rgus.] In Saxon law. A pledge
or surety for the peace, (pacts securitas.)
Sometimes confounded With friborg, (fri
borga,friborgus.) Spelman.
FRITHBOTE.

Sax. from frith, peace,

and bote, compensation. In Saxon law.
A compensation, satisfaction or ﬁne for

But this distinction is not now observed, it

having been held that the words “from the
date,” or “ from the day of the date,” mean
either inclusive or exclusive, according to
the context or subject matter. 5 C0. 2.
Cowp. 714. 5 Term R. 287. 2 Crabb’s
Real Prop. 248, § 1301. See 1 Hilliard‘:
Real Prop. 218.
From, as ex ressive of place, is always

breach of the peace. LL. Inaz, c. 23.
0'rabb’s Hist. Eng. Law, 39. Otherwise taken exclusive y. Thus, “from a port"
called fridwite. The same as fredum, ac is exclusive of the port. The terminus is

cordin to Spelman. See Fredum.
FRI HBRECH. Sax. {fromfrith, peace,
and break, a breaking] n Saxon law. A
breach or violation of the peace. LL.
Ethel;-ed, c. 6.

Cowell.

FRITHSOCNE, Frithsocen.

Sax. [from

frilh, peace, and some, aliberty or fran

quo is the boundary line of the port, and
when a vessel passes from that, she sails

from the port, and is on the high seas
Story, J. 2 llasoa’s R. 130, 131. See At
and from.
FRUCTUARIUS. Lat. [from fructus,
fruit, or increase] In the civil law. One

chise.] InSaxon and old English law. A who had the usufruct of a thing; i. e. the
liberty, franchise, or jurisdiction to keep the use of the fruits, proﬁts, or increase, m
the peace, (tuenda pacisjuriadictio.) Ac of land or animals. Inst. 2. 1. 36, 38. Id.
cordin to Fleta, the liberty of havin a 2. 9. 4, 5. Bracton applies it to a lessee,
view 0 frank-pledge. Butto authorize t is fermor or farmer of land, or one who held
meaning, the word, according to Spelman, lands ad ﬁr-mam, for s ﬁarm, or term.
should be written frisocne.

Bract. foL 261.

So ﬁrmarius rive usu

FRODMORTEL,Freomo1-tel. Sax. from fructuarius. Id. fol. 165.
free, free, and mm-tdwl, murdcr.] In xon
FRUCTUS. Lat. In the civil law.
law. An immunity or freedom granted for Fruit, fruits; produce; proﬁt or increase;
committing murder, or manslaughter. This the organic productions of a thing. 1
word occurs in an old rhyming charter of Mack-eld. Uiv. Law, 156, § 154. Fruchu
King Athelstan to the chapel of St. Wilfrid fundi; the fruits of land. Inst. 2. 1. 35.
of Rippon, quoted by Blount.
Fructua peoudum; the produce of ﬂocks,
or herds. Inst. 2. 1. 37. This included
milk, hair and wool Dig. 22. 1. 28.

llkan of yis stedes sal have peel
Of Frodmortel, and ils deeds
Yat yair don is

The right to the fruits of a thing belong

-FROM, (Lat. a, ab,) as a word expres i
sive of time, is construed both inclnsively

to another.

Dig. 7. 1. 38.

e compensation which a man receivm

and exclusively, though generally in the from another for the use or enjoyment of a
latter sense.

The old rule was, that when thing, such as interest or rent. Dig. 5. 3.
29. Id. 22. 1. 34. 1 Jlaclceld. Civ. Law.

used to denote the commencement of a

term, as a lease from such a day, it was to ub. sup.

be taken exclusively.

Co. I/itt. 46 b.

5

But see Dig. 60. 16. 121.

FRUCTUS CIVILES.

Lat.

In the

Co. 1, Ola;/ton’s case. Id. 94 b, Barwiclds civil law. Civil fruits; the proﬁts, returns
case. But the day of a demise is now or or compensation which a man receives from

dinarily consideredas inclusive.

4 Kent’s another, for the use or enjoyment of a
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thing. 1 Mukehl. Oiv. Law, 157, § 154.
FRUMENTUM. Lat. In the civillaw.
Calv. Lez. See Fructus.
Grain. That which grows in an ear,
FRUCTUS INDUSTRIALES, §or (arista. Dig. 50. 16. 77.
FRUCTUS INDUSTRI./E.) Lat.
n
FR MGYLD. Sax. [from form, or
dustrial fruits, or fruits of industry. Those formam, ﬁrst, and g_1/Id, a payment] In

fruits of a thing, as of land, which are pro Saxon law. The ﬁrst payment made to
duced by the labor and industry of the the kin of a slain person, in recompense of
occupant, as crops of grain; as distin
guished from suc as are produced solely
by the powers of nature. 1 Mackeld. Civ.
Law, 156, § 154, Kaufmann’s note. 2
Kames’ Equity, 139. Emblements are so
called in the common law. 2 Steph. Com.
258. 1 Chitt. Gen. P1". 92. See Fructus
naturales.

FRUCTUS NATURALES.

Lat.

his murder. LL. Edmundi, c. ult. Termes
de laLe_1/. Cowell.
FRUMSTOLL. Sax. [from farm, or
formam, ﬁrst, and stol, a seat.]

In Saxon

law. A chief seat, or mansion-house. LL.
Inge, c. 38. Cowell.
FRUSCA TERRA. L. Lat. In old
records.

Uncultivated and desert ground.

In 2 Mon. Angl. 327.

Cowell.
the civil law. Natural fruits. Those fruits
FRUSSARE. L. Lat. In old records.
or proﬁts of land, or other thing, which are To break up. Frussare terram ; to break
produced solely by the powers of nature, or plough up new ound. Cowell.

as the fruit of trees, the young, milk and
156,

154.

FRUSSURA.
. Lat [from Fr. fro1's
In old records. A breaking, or

1 illackeld. Civ. Law, sure.]

wool of animals.

breaking up.

Calv. Lem.

FR CTUS PENDENTES.

Lat.

F1-ussura domorum ; house

In breaking.

Germs. Dorobern. A. D. 1195.
the civil law. The fruits of a thing, while Cowell. Frussura term ; new broke land,
united with the thing which produces them. or land lately ploughed up. 2 Mon. Angl.
Called also fructus stantes. Dig. 47. 2. 394. Cowell. Blount.
26. 1. Id. 24. 3. 7. 15. Id. 7. 1. 27, pr.
FRUSTRA. Lat. In vain; to no pur
1 Jlaclceld. Civ. Law, 156,§154. Con pose. Frustra [vans] est potentia qua nun
sidered to be part of the land, (parsfundi) quam venit in artum. That power is to no
purpose which never comes into act, or
Dig. 6. 1. 44.
FRUCTUS SEPARATI. Lat. In the which is never exercised. 2 Co. 51.
civil law. Se arate fruits; the fruits of a
Frustra agil qui judicium proscqni acquit
thing when t ey are separated from it. tllll EIIGGIIL He sues to no purpose, who
Dig. 7. 4. 13. 1 Mackeld. Civ. Law, ub. cannot prosecute his judgment with eifect,
(who cannot have the fruits of his judg
mp.
FRUGES. Lat. In the civil law. Fruits; ment.) Fleta, lib. 6, c. 37, § 9.
produce of lands. The Roman writers dif
Frustra Icruntur lcges nisi snbditis ct
fered in 0 inion as to the meaning of this obcdicntibus. Laws are made to no pur
word. Ju 'anus held that it included all pose, except for those that are subject and
things used as the food of man, (quibus homo obedient. Bramh’s Prim‘.
vescatur ;) which Paulus pronounces to be
Frustra fit per plura, quad ﬁeri polest
a mistake, as ﬂesh, birds, wild animals and gt! ]Jl1llti0l'L That is done to no purpose
tree-fruits, (p0ma,) were not frugcs. Dig. y many things, which can be done by
fewer. Jenk. Cent. 68, case 28. The em
50. 16. 77.
In the sense of reditus, (return from land,) ployment of more means or instruments
fragea included the proﬁts of vines, under for effecting a thing than is necessary, is
wood, (silva cwdua,) chalk-pits and stone to no pur ose.

quarries.

Id. ibid.

Frustra egls auxilium invocat [quwrit] qui

As distinguished fromfrumenlum, fruges in legem committit. He vainly invokes the
signiﬁed esculents which grew in a pod, aid of the law, who transgresses the law.
(siliqua,) such as lupines and beans. Id. Fleta, lib. 4, c. 2, § 3. 2 Hale’: P. C. 386.
Broom’: Max. [2098]
ibid
FRUITS OF CRIME. In the law of
Frustra petis quo mo: as rcstitnrns In
evidence. Material objects acquired by vain you ask that which you will have im
means and in consequence of the commis mediately to restore. 2 Kames’ Equity,
sion of crime, and sometimes constituting 104. 5 Man. mi‘ Gr. 757. A maxim of
the subject matter of the crime. Burr. the Roman law, another form of which is,

Circ. E1/id. 445.

3 Benlh. Jud. Evid. 31. Frustra pctis qnod statim alteri rudders cogeris.
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Vainly you ask that which you will imme

Flight. Fuer en fait ; ﬂight in fact,
diately be compelled to restore to another. was when a man did apparently and cor
Jenk. Cent. 256, case 49. 1 SIOT]/'8 Equity porally ﬂee. Fuer en ley ; ﬂight in law,

Jur. § 664. A party will not be aided to

was when, being called in the county court,

recover money which he may be immedi
ately compelled to refund to those from
whom he claims it. This maxim has been
applied to the case of a partner seeking to
recover a demand against the partnership
ﬁrm of which he is a member. Story on

he failed to appear; for this was ﬂight in
interpretation of law. Staundf. Pl. Cor.
lib. 3, c. 22. Cowell.
FUERINT. Lat. [sum, ease, to be-.] In
old English law. This word, in the phrase
si quwfuerint, was sometimes understood
Partn. § 221. 5 Man. cé Gr. 757, arg.
in the present and sometimes in the future
Frustra probatur, quod probatum non rele tense. Perk. ch. 12, ss. 741—-743.
VHL That is proved to no purpose, which,
FUERO. Span. [from Lat. forum, q. v.]
when proved, does‘ not help. Halkerst. In Spanish law. A law; a code. See
Maw. 50.
Fuero Juzgo.

FRUSTRUM TERR./E.

L. Lat.

In

A general usage or custom of a province,

A piece or fragment of having the force of law. Las Partidas,
land. A piece of land left over, after the part. 1, tit. 2, 1. 7. Ir contra fuero; to
measurement of a ﬁeld, (residuum quiddam violate a received custom. Schmidt’: Cir.
prwter campum mensuratum.) Spelman. Law, Introd. 64.
A large piece of land lying by itself, and
A grant of privileges and immunities
unconnected with any ﬁeld, town or manor. Concederfueros ; to grant exemptions. Id.
Domesday. Spelman thinks it should be
A charter granted to a city or town.
frustum. U0. I/itt. 5 b.
Also designated as cartas pueblas. Id.
FRUTECTUM. Lat. In old records.
An act of donation made to an indi
A place overgrown with shrubs and bushes. vidual, a church, or convent, on certain
Spelman. Blount.
conditions. Id.
FRUTOS. Span. [from Lat. fructus,
A declaration of a magistrate, in relation
q. v.] In Spanish law. Fruits; products; to taxation, ﬁnes, &c. Id.
produce; grains; proﬁts. Whzte’s New
A charter granted by the sovereign, or
those having authority from him, establish
Recap. b. 1, tit. 7, c. 5,§ 2.
FRYMTH, F]/I-mth. Sax. In Saxon ing the franchises of towns, cities, dze. Id.
old English law.

A taking in; the affording harbor

A place where justice is administered.

and entertainment to any one. Wharton’:
Lez. Properly ﬁrm or ﬁrma. See Fle
menﬁrma.
FRYTHE. Sax. In old En lish law.
A plain between woods. U0. itt. 5 b.
Domesday.
An arm of the sea, or a strait between

law.

Id.
A peculiar forum, before which a party
is amenable. Id.
The jurisdiction of a tribunal, which is
entitled to take cognizance of a cause ; as

fuero ecclesiastico, fuero militar. Id.
FUERO JUZGO. Span. [L2it. Forum

two lands, (from Lat. fretum, a strait.) Judicium.] The title of the most ancient
Uowell. Camel. Brit. cited ibid.
code of the laws of Spain, composed in the
FU. L. Fr. Iwas. Kelham.
seventh century, during the empire of the
L. Fr. Fire. Kelham.
Visigoths in that country. It is the oldest
FUAGE. [from Fr. fouage; L. Lat. code of Teutonic origin which has preserved
focagium, from focus, a hearth.] In old its inﬂuence to this day. Schmidt’: Cit‘.
English law. A tax laid u on the ﬁre Law, Introd. 28, 29. Barringt. Obs. Stat.
FU, Fue.

p)lace, hearth, or chimney.

entioned in 8, note

For an analysis of this code,

omesday as paid by custom to the king, see Schmidfs C. L. 30, et seq.
FUERO REAL. Span. The title of a
for every chimney in the house. 1 Bl.
Com. 324. Afterwards called hearth code of Spanish law promulgated by Al
money, or hearth silver, and chiminage. honso the Learned, (el Sabio,) A. D. 1255.
Id. ibid. Spelman.
t was the precursor of the Par-tidas.
FUAYL, Fouoyle, Fowalles. L. Fr. Schmidt’: Civ. Law, Introd. 67.
FueL Kelham.
FUERO VIEJO. Span. The title of
FUER. L. Fr. from Lat. fu-gem] In a compilation of Spanish law, published
old English law.
0 ﬂy or ﬂee; to chase about A. D. 992. Schmidfs C'ir. Law,
or drive. Kelham. L. Fr. Diet.
Introd. 65.
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FUGA. Lat. In oldEnglishlaw. Flight. vorum domesticorum ; when they have dis
continued the habit of returning, they be

Fugam facere; to make ﬂight; to ﬂee.
Fu_aam_fecit ,' he has made ﬂight; he has
ﬂed. Si aliquo prwd-ictorum modorum
fugam fecerint; if they shall have ﬂed in
any of the aforesaid ways. Bract. fol. 6 b.
See Fleta, lib. 1, c. 25, § 7.
FUGA CATALLORUM. L. Lat. In

tobbe fugitives, like tamed deer. Bract.
o. 6

.

FUGITIVE. [from Lat. fugitivus.]
One who, after committing an offence, ﬂees
from justice, that is, takes to ﬂight in order

to escape punishment. Constit. U. States,
old English law. A drove of cattle. Blount. Art. IV. Sect. II. 1 Kent’s Com. 36—38,
FUGACIA. L. Lat. [from fugare, q. v.] and notes. 2 Id. 32, note. See United

In old English law. A chase. The same
as ehacea, (q. v.) Spelman. Blount.
FUGACIO, Fugatio. L. Lat. [from
fugare, q. v.] In old English law. The
hunting of wild animals in forests, chases
and parks. The liberty of hunting. Et
cives habeant fu aciones suas ad fuga-ndum,
&c. Chart. ibert. Hen. I. Civ. Land.
Spelman. Fugatio forester; the drift of
the forest. Blount.

States Digest, Fugitives from justice.

A slave who has escaped from his mas
ter. 2 Kent’: Com. 32, and notes. 1 Id.
404, note. See Fugitivus.
FUIZ. L. Fr. Son. Yearb. T. 1 Edw.

II. 14, 15.

FULBORAN. Lomb. Legitimate; one
born without defect; full born. Si quis
dereliquerit ﬁlium legitimum unum, quod est
fulboran, ct ﬁlios naturales unum autplures.
(He made LL. Longob. lib. 2, tit. 14,]. 2. Spelman.

FUGAM FECIT. L. Lat.
ﬂight; he ﬂed.) In old English law.

A

FULFREA, Fulfreal.

Lomb.

Abso

ﬂying for fear of an offence, and which was
the occasion of forfeiting the party’s chat
tels. Finch’s Law, lib. 3, c. 15. See, in
record, 4 Mod. 288. An inquisition ﬁnds
a fugam fecit. Freem. 419. See Fuga.

lutely or entirely free; full free. Vadant
liberi absoluti et fulfreales; they shall go
absolutely free, and fulfreal. LL. Longob.
lib. 1, tit. 32, 1. 5. Spelman.

course a deer; to drive; (feras cm-su pre
mere et venari.) Spelman, voc. Fugacia.
2 Show. 489. F-ugare et 1-qfugare catalla ,
to drive cattle to and fro. Blount.
FUGATOR. L. Lat. [from fugare,

and suﬂicient, as though the term “com

“ FULL,” held to be synonymous with
FUGARE. L. Lat. [from fuga, ﬂight] complete. A “full” answer is as extensive
In old English law. To chase or hunt; to a term, in- describing one which is ample
plete” had been'superadded.

Ligon, J. 22

Alabama R. 817.
FULL AGE. EL. Fr. pleine age ; L.
Lat. plena wtaa]
11 common law. The
. v.] In old English law. A driver. age of twenty-one years, in males and
ugatores earucarum ; drivers of wagons. females. Litt. sect. 259. 1 Bl. Com. 463.
Sometimes simply called age. See Age.
Fleta, lib. 2, c. 7 8. See Caruea.
In the civil law. The age of twenty-ﬁve
FUGITATE. In Scotch practice. To
outlaw, by the sentence of a court; to out years, in males and females. Inst. 1. 23, pr.
law for non-appearance in a criminal case.
*,,f* The common law period of full age
is enerally adopted in the United States.
2 Alison’s Crim. Pr. 350.
F UGITATION. In Scotch practice. In ermont and Ohio, however, females are

Qutlawry.

2 Alison/s Crim. Pr. 350.

1 deemed of age at eighteen. 2 Kent’s Com.

233. 9 Vermont R. 42, 79. It is followed,
Swinton’s R. 302. See Fugitate.
FUGITIVUS. Lat. [from fugere, to also, in Louisiana and France. Code Civil,
ﬂy.] In the civil law. A fugitive; a run Art. 388, 488. Civil Code Qf Louisiana,
away slave. Dig. 11.4. Cod. 6. 1. See Art. 41. 93. The rule of the civil law is
the various deﬁnitions of this word, in Dig. followed, as to males, in Spain and Holland.
Institutes of Civil Law of Spain, b. 1, tit.
21. 1. 17. And see_Id. 50. 16. 225.
FUGITIVUS. Lat.
[L. Fr. futyf; 1, ch. 1, sec. 3. Vander Linden’s Institutes
Sax. ﬂyman.] In old English law. A fu of the Laws qfI-Iolland, b. 1, ch. 5, sec. 7.
g)itive. Fugitivi; (Sax ﬂymen,) fugitives. Full age is deemed to be completed on the
ne who ﬂed after committing a felony. beginning of the day preceding the anni
versary of the person’s birth. 1 Salk. 44.
See Bonafugiﬁvorum.
A villein or bondman who left his lord 1 Ld. Rag/m. 480. 2 Salk. 625. 1 Bl.
without the intention of returning. Cum Com. 463. 2 Steph. Com. 332. 2 Kent’s
consuetudinem revertendi habere desierint, Com. 233. Anciently, however, the heir
inciplunt esse fugitivi, ad similitudinem cer of a knight's fee was not deemed of age
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until he had completed his twenty-ﬁrst year,
FUNCTUS. Lat. [from fungor, to dis~
and had reached the twenty-second. (De charge an oﬁice] One who has performed
feodo militari habebit hwres plenum aztatem or discharged some function. Fum'.tu:
cum xxi. annum impleverit et xxii. attigerit.) oﬁicio ; one who has performed some oiiice
Bract. fol. 86, 86 b. The son and heir of
a socman, on the other hand, was deemed

assigned to him. Platt, J. 15 Johns. R.
446. One whose oﬂicial authority has

of age when he had completed ﬁfteen years.
Id. ibid. The reason of this difference was
that greater maturity and strength, both
of mind and body, were requisite for bear
ing arms, and performing the other duties

ceased. Story, J. 1 Gallison’s R. 69, 74.
Lord Ellenborough, 11 East, 194. Gum
semel oﬁicio tali functus fuerit; when he
shall have once discharged such oﬂicc.

of military or knight’s service.

Lin. sect. 103, 104.

Fleta-, lib. 6, c. 37, § 14. This phrase
Id. ibid. strictly is applicable only to persons, but

00. Liu. 78 b.

is sometimes applied to things, as to the

FULL BLOOD, (or WHOLE BIJOOD.) seal of a writ, the endorsement of a com
A term of relation, denoting descent from mercial instrument, and the like. 19
the same couple. Brothers and sisters of Johns. R. 170. Mills, J. 3 A. K. Mar
full blood are those who are born of the shall’s (Ky.) R. [324,] 1166. Wilde, J.
same father and mother, or, as Justinian 4 M'etcalf’s R. 843, 345. 3 Jones’ Law
calls them, ex ut-rogue parente conjurwti. R. 492.
.
FUNDAMUS. L. Lat [from fandare,
Nov. 118, c. 2, 3. 1 Mackeld. Uiv. Law,

140, § 132.

The more usual term in mod

ern law is whole blood, (q. v.)

FULL COURT.

In practice.

to found.] We found.

One of the words

by which a corporation may be created in

A term England.

1 Bl. Com. 473.

3 Stepk.

applied to a court sitting in bane, and im Com. 173.
p ying, strictly, the presence of all the
FUNDARE. Lat. In old pleading.
jud es.* 3 Ghitt. Gen. Pr. 2. The term To found, or establish. A term former]
used to denote the supporting a plainti s
ful bench is frequently used.
FULL DEFENCE. In pleading. The or demandant’s count or declaration, (in
formula of defence in a plea, stated at tentio or querela,) by showing the facts and
length and without abbreviation, thus: circumstances upon which his demand was
“And the said C. D. by' E. F. his attor founded. Dcbet petens proponere intentio
ney, comes and defends the force (or nem suam, secundumformam brevis,elfun
wrong) and injury when and where it shall dare eam sic: quod pater vel mater eel
behoove him, and the damages, and what alius antecessor suusfuit seysitua, dr. ; the
soever else he ought to defend, and says,” demandant ought to propound his count,

&c. Staph. Pl. (Am. ed. 1824,) eh. i. sect. according to the form of the writ, and to
establish it thus: that his father or mother
Life in fact and in law. or other ancestor was seised, &c. B1-tut.
fol. 255 b. Non saﬂicit simpliciter propo
See In full life.
FULL PROOF. [Lat plena probatia] mre 1'-ntentionem suam, sic dicemlo, Peto
In the civil law. Proof by two witnesses, tantum lerram at jus meum, nisi sic illam
or a public instrument. 1Yallif'az, Anal. b. fundaverit quod doccat ad ipsum jus perti
nere, et per quam viam et per quos grades
3, ch. 9, num. 25, 30. 3 Bl. Com. 370.
FULLO. Lat. In the civil law. A jus ad ipsum debeat deecendere; it is not
fuller.
Si fullo polienda curandave—— enough to simply propound his count, by
vestimenta mercede certa constitute acce saying thus: “ I demand so much land as
perit ; if a fuller have received garments to my right,” unless he so found or establish
, smooth [scour] or dress, for a certain ﬁxed it as to show that the right belongs to him,
price. Inst. 4. 1. 15. Dig. 4. 9. 5, pr. and by what way and by what degrees the
ri ht ought to descend to him. Id. fol.
Id. 19. 2. 13. 6.
FULLUM. L. Lat. In old English law. 3 2 b. And see Id. fol. 183 b, 184, 314,
Fullum aqua ; a stream of water; a 224 b, 261 b, 319 b.
To found a corporation; to give the
ﬂeam, [ﬁume,] such as comes from a mill.
necessary revenues for that purpose; to in
Blount.
FUMAGE. [L. Lat. fumagium, from corporate. 10 Co. 83, The case of Sutton’:
famus, smoke] In old English law. The Hospital. Sec Fundamus, Fzmdator.
FUNDATIO. Lat. Prom _fumlar(,t0
same as fuaye, or smoke farthings. 1 Bl.
found.] A founding, or oundstion. M
Com. 324. See Fuage.
vii. rule v.
FULL LIFE.

‘FUN
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datio incipims ; the incipient foundation ;
the incorpormion of a college or hospital.
Fmzdatio perﬁcicns; the perfecting undation; the dotation or endowment of
it with funds. 10 0'0. 88. 1 Bi. Com.
481.

FUR

Story on Bailm. §284. Bell’s Diet. Dr.
Hallifax describes reefungibiles as con

sumable goods, or things that perish in the
using. Hallifaz, Anal. b. 2, c.8, 15.
According to Dr. Taylor, they are called
fungibilea, quia wna alter-iua vice fungitur;

FUNDATOR. Lat. [from fwndare, to because one takes or occupies the place of
found.] A founder. Fundator incipicns ; another. Tayl. Civ. Law, 476.
FUNUS. Lat. In the civil and old Eng
the incipient founder of a corporation; the
king or state by whom it is incorporated. lish law. A funeral. Dig. 11. 7. Im-'
Fundalor 'perﬁciens; the perﬁcient foun pensafuneris ; funeral expenses. Id. 11.
der, the donor or endower of the institution 7. 18. Called expensce circa funua. Fleta,
lib. 2, c. 57,§10.
with funds. 2 Kent’: Com. 803.

FUR. Lat. In civil and old English
FUNDATOR. Lat. [from fundere, to
our or fuse.] In old English law. A law. A thief. Inst. 4. 1. 3. Bract. fol.
ounder; a caster or melter of metals. 105.

Fur dim-nus; a day thief. Bract.
ub. mp. Fleta, lib. 1, c. 16, § 6. Fur

Fleta, lib. 1, c. 20, § 132.

FUNDUS. Lat. In civil and old noctumus ,' a night thief. Id. ibid. Bract.
English law. Land or ground generally; ub. sup. Thieves (fares) are deﬁned to be
(omne quidquid solo tenetur——quod terra
sc_tenet.) Diy. 50. 16. 115. Id. 50. 16.
60. Id. 19. 1. 17.
Qua’ alienum fun
dum ingreditur, vemmdi out aucupandi
gratid, potcst cl domino, oi is prwviderit,
prohiberi ne ingrcdiatur ; he who en

those who steal secretly and without arms.
Nov. 134, c. 13.

FUR MANIFESTUS. Lat. In the civil
law. A manifest thief. A thief who is
taken in the very act of stealing, (qui in
ipcofw-to, Gr. n‘ dvraqbaiaw, deprelwnditur ;)
ters [or offers to enter] another’s ground or in the lace where he committed it, (eo

for the purpose of hunting or fowling, may logo qua urtum ﬁt.) Inst. 4. 1. 3. Dig.
be prevented by the owner from entering, 47. 2. 3. See Furtum.
if he foresee the act. Inst. 2. 1. 12. Dig.
FURCA. [L. Fr. furcha] A fork. See
Furcerc.
A gallows or gibbet. B1-act. fol. 56.
See infra.
FURCA ET FLAGELLUM. L. Lat
In old English law. Gallows and whip.
Tenure ad furcam et ﬂagellum ,' tenure by
gallows and whi . The meanest of servile
This passage is quoted by Lord Coke. 4 tenures, where t e bondman was at the dis
posal of his lord for life and limb. Cowell.
Co. 87.
'
Placit. M. T. 2 Johan. Rot. 7, cited ibid.
A farm. 00. Litl. 5 a.
FURCA ET FOSSA. L. Lat. In old
The bottom, or foundation of a thing.
Fumlus maria,‘ the bottom of the sea. English law. Gallows and pit, or pit and
Schultes’ Aquatic Rights. 85, 127.
gallows. A term used in ancient charters

41. 1. 3. 1. Bract. fol. 56. 3 Bl. Com.
209. Si arbor mea in vicini fundo radices
egerit; if my tree throws out roots into
my neighbor’s land. Bract. fol. 10.
Land, including buildings generally.
Fundi appellatione omne adiﬁoium et
omnis oyer continetur. Dig. 50. 16. 211.

FUNGIBLE THINGS.
gibilca]

Lat. res fun to signify a jurisdiction of punishing

In the civil law.

hings which thieves; viz. men by hangin , women by
Spelman. Cowefl. Sec Fossa.
functimwm recipiunt in genera ,') as distin
FURCARE. L. Lat. [from furca, a
guished from speciﬁc things. A barbarous fork; L. Fr. fourcher, forcher.
In old
0 divide
term, supposed to have originated in the practice. To fork or divide.
use of the words functiorwm reciperc. in in casting essoins. Heng/ham, Magm, c. 9.
the Digests. Dig. 12. 1. 2. 1 Mackel Uowcll.
To move or pitch with a fork. Furcare
day’; Cwil Law, 153, § 148. Sometimes
confined to movable things which may be ad taseum. Cowell.
FURCHE. L. Fr. A gallows. Britt.
weighed, counted or measured, or which

may be furnished or restored in kind (qua: drowning.

consist in, or may be estimated by weight,
number or measure, qua: pondere, numero,

c. 20.
FURFUR.

L. Lat.

In

old

En lish

vel mensura constant. Id.
In this law. Bran. Fleta, lib. 2, c. 10; c. 73,
sense, the word fungible is still used in c. 83.

Scotch law.

1 Bell’: Com. 255, (6th ed.)

FURIER.

19;

L. Fr. February. Kelham.

FUR

FUR.
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FURIGELDUM. L. Lat. from fur, a surance by way of conveyance, and not to
thief, and geldum, a payment.
A ﬁne or extend to further obligationsto be imposed
on the covenantor by way I of covenant.
mulct paid for theft.
FURIOSITY. In Scotch law. Madness. 2 Sugden on Vendors, 98, 108. IVhar
ton’s Len. It is one of the usual covenants
Bell’s Diet.
FURIOSUS. Lat.- [from furore, to in common warranty deeds, and imports

rage.] A madman or lunatic ; one violently that the grantor will execute any such
insane. Furiosus nullum negotium gerere
potest, quia non intelligit quod agit ,' a
. madman can transact no business, because
he does not understand what he does.
Inst. 3. 20. 8. See Fleta, lib. 2, c. 56, § 19.
Tales [furiosi] non multum distant a
brutis qua: ratione carent; such are not
far removed from brntes, who have no rea
son. Braet. fol. 420 b. 4 Co. 126. See
Fleta, lib. 6, c. 50, § 1.

further instruments as may be found neces
sary to assure the title.
FURTIVE. Lat. In old English law.
Stealthily; by stealth. Fleta, lib. 1, c.

as,

3.

FIIRTUM. Lat. In civil and old English
law. Theft. Furtum est contrectatiofraud
ulosa, Zucri faciendi gratid, vel ipsius rei, vel
etiam. usus ejus, possessionisve; theft is the

fraudulent handling or meddling with a
Furiosi nulla voluntas est. Amadman thing, or the use or possession of it, for the
has no will. Dig. 50. 17. 40. .Br0om’s sake of making gain. Inst. 4. 1. 1. Dig.

Max. [231.]
Furiosns ahsentis loco est

47. 2. 1. 3.

Braeton has borrowed some

A madman is of the terms of this deﬁnition, but has oth

the same with an absent person, (that is, erwise considerably modiﬁed it. Furtum
his presence is of no effect.) Dig. 50. 17. est eontreelatio rei aliena: fraudulenta, cum
animo furandi, invite illo domino cujus res
24. 1.
Furiosusnullum nogotium oontrahorc po illa fun-it; theft is the fraudulent hand
test. A madman can contract nothing, ling of another’s property, with the inten

(can make no contract.) Dig. 50. 17. 5. tion of stealing it, against the will of its
Fnriosus solo [or solum%turoro punitur. owner. Braet. fol. 150 b. This has been
A madman is punished y his madness copied by Fleta, (with the omission of the
alone ; that is, he is not answerable or pun single word ill0,) and is quoted from the
ishable for his actions. 00. Litt. 247 b. latter writer by Lord Coke. Fleta, lib. 1,
4 Bl. Com. 24, 396. Broom’s Mar. 9, c. 38. 3 Inst. 107. See Theft, C0ntrec!a
11.

[ F]URK. L. Fr. But. Kelham
FURMENT. L. Fr. \Vheat. Yearb.
M. 10 Edw. III. 50.
FURNAGIUM. L. Lat. [from furn-us,
an oven; L. Fr. fournage] In old Eng
lish law. A tribute or tax paid to a lord
by his tenants, for the use of his oven.
Blount. Spelman.
A baker’s fee. Fleta, lib. 2, c. 10.
FURNITURE. See Household furni
ture.

tio.

A thing stolen. Si fnrtum in menu, vel
sub potestate alicujus inveniatar; if the
thing stolen be found in the hand or under
the power of another. Braet. fol. 151 b.
Several derivations of the word furtum
are given in the civil law, viz.: from far
vum, black or dark, because theft is com
mitted privately, and generally in the
night; or from frau-s, fraud; or from fe
rendo or auferendo, taking away; or from
the Gr. ¢u'ipa, theft. Inst. 4. 1. 2. Dig.

FURNUS. Lat. An oven. See Secta 47. 2. 1.
FURTUM GRAVE. In Scotch law.
ad furnmn.
FURST AND FANDONG. Sax. Time An aggravated degree of theft, anciently
to advise or take counsel. LL. Hen. I. c. punished with death. It still remains an
46. Whishaw. Spelman gives this phrase open point, what amount of value raises
the theft to this serious denomination. 1
without explanation.
FURTA. A word used in old records, Brown’s R. 352, note. See 1 Swinton’s R.
which Cowell thinks should be furca, 46".
FURTUM MANIFESTUM. Lat. In
. v.)
(qFURTHER
ASSURANCE, Covenant
civil and old En lish law. Manifest theft.
for. One of the usual covenants entered (Sax. open theft.
Furtnm manifestum est
into by a vendor, for the protection of the ubi latro deprehensus est, segsitus dz nliquo
vendec’s interest in the subject of the pur latroeinio, scilicet hondhabende ct bache
chase. It seems to be conﬁned to an as rende; manifest theft is where a thief is

FUT

FYR
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caught with any thing stolen in his posses

FUTURELY is used in opposition
to “presently,” by Treby, C. J. 12 Mod.

sion, that is to say, having it in his hand,
or carry ing it on his back. Braet. fol. 150 b.
See Fleta, lib. 1, c. 38, §1. According to
the civil law, the thief must be taken be
fore he reached the lace where he intended

286.

FUTURI.

Lat.

In old conveyancing.

Future persons; those who are to be, or
are hereafter to live. Sciant praesentes cl
to carry or deposit t e thing stolen, in order futuri, quod ego, &c.; Know present and
to constitute manifest theft. Inst. 4. 1. 3. future persons, (Know those who are pre
See Fur manifestus.
sent, and those who are to be,) that I, dzc.
FURTUM CONCEPTUM. Lat. In Bract. fol. 34 b. This reference to the fu
the civil law. Received theft; the oﬂ'ence ture is of constant occurrence in ancient
of receiving stolen goods. Conceptum fur deeds, and variously expressed; as, Nove
tum dicitur cum apud aliquern, testibus rint omrus visuri vel audituri, &c.; Know
prasentibus, furtiva res quwsita et inventa all men that shall see or hear, &c. Blount,
sit ; theft is called coriceptum, when a voc. Covenant. Old covenant, ibid. So, in
thing stolen is searched for, and found upon modern deeds poll, “ To all to whom these
some person, in the presence of witnesses. presents shall come,” dzc.
FUTYF, Futgfe, Futife, Fay. L. Fr.
Inst. 4. 1. 4.
FURTUM OBLATUM. Lat, In the llfrom Lat. fugitivus, q. v.] A fugitive
civil law. Offered theft. Oblatum furtum rom justice. Britt. c. 1.
A fu itive or runaway bondman, or vil
dicitur cum res furtiva ab aliquo tibi oblata
d. o. 31.
sit, eaque apud te concepta sit; theﬁz is lein.
called oblatum, when a thing stolen is of
FYLE, Ffyle. Sc. In old Scotch prac
fered to you by any one, and found upon tice. To declare or ﬁnd uilty; literally,
you. Inst. 4. 1. 4.
' to deﬁle; to make or eclare foul; as
FUSTIS. Lat. In old English law. clenge was to acquit, literally to clean or
A staff, used in making livery of seisin. cleanse. “ Swa that he quha, of his con
science can nocht clenge, he of necessitie
Bract. fol. 40.
A baton, club or cudgel. F-uste et scuto mon fyle.” 1 Pitcairn’s Grim. Trials, part

defendere ; to defend with baton and buck '1, p. 314.

“The assyise in ane vocc.

ler; that is, in the duellum, or combat. tfylis the said R. VV.”
LL. Longob. lib. 1, tit. 25, l. 76.

man.

FYLIT.

Spel

Sc.

2 Id. 73.

In old Scotch practice.

Fyled; found guilty. See Fyle.
FYN, Feyn. L. Fr. Fine; a ﬁne.

.

FUSTIGATIO. L. Lat. [from fustis,
q. v.] -In old English law. A beating

Britt. cc. 11, 21.

End.

Kelham.

FYNDERINGA. L. Lat. or Sax. In
kinds of punishment of malefactors. Bract. old English law. An offence mentioned in

with sticks or clubs; one of the ancient

fol. 104 b, lib. 3, tr. 1, c. 6. See Spelman,
voc. Fustuarium supplicium.
FUTURE DEBT. In Scotch law. A
debt not yet due. Bell’s Diet.

FUTURE ESTATE.

the laws of King Henry I. (c. 11,) the ﬁne
or compensation for which was reserved to
the king. Spelman conjectures it to have
been the ﬁnding of treasure, or conceal

An estate to ment of treasure trove.

which a person is entitled in future; an
estate in expectancy.‘ 1 Steph. Com. 289.
Of expectancies, there are at the common
law two sorts; one called a reversion, the
other called a remainder. Id. ibid.
In New-York, estates in expectancy have
been divided into future estates and rever

sions; a future estate being deﬁned “an
estate commencing at a future day,” or

But Cowell says

the true reading is fyrderinga, or ﬁrderiny.

which signiﬁed a goin

out to war, or a

military expedition at t e king’s command,
the refusal or neglect of which was pun

ished with a ﬁrdunte, or mulct, at the k1ng‘s
pleasure. But fynderinya, in the passage
above referred to, is clearly enumerated
among crimes, (irwendium, hamsocne, for
stall,fynderinga, ,/lenunjirma,) as a distinct
thing from the offence of one qui ﬁrdfare
supersederit, (who neglected to go out to
war,) which is mentioned afterwards in the

more fully, “ _an estate limited to commence
in possession at a future day, either with
out the intervention of a precedent estate,
or on the determination, by lapse of time same chapter. Spelrrum, voc. Fird.
FYRD, Fird, Ferd. Sax. In Saxon
or otherwise, of a precedent estate created

at the same time."

§§ 9, 10.
Vol. I.

1 Rev. St. [723,] 718,

law.

An army; :1 military ex edition;

military service. Fyrd ships.
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red. v. § 27. 1 Spence’s Chancery, 9, note. pledge. Britt. c. 27. Eneontre gage at
pleggc ; against gage and pledge. Id. ibid.
Bee Firdfarc, Firdwitc.
To put by gage, or take gage, was to take
FYW. L. Fr. Fire. Kelham.
' certain goods of adefendant, which be for

G.
G, in Law French, is frequently used at
the beginning of words, to express the
English W; as Gage for Wage, Gainage
for Wainage, Gales for Wales, Gard for

Ward, Garranty for Warranty, Garrene
for Warren, Gﬂﬂ for Waste, and the like.
GABEL, Gavel.

Lat. gabella, ga

bellam, gablum; from Sax. gafol, gafel,
qq. v.] In old English law. A tax, duty,
impost, custom or tribute; a rent or ser

vice. Cowell.
GABELLA.

feited if he did not appear. 3 Bl. Com.
280. Pledge was aperson taken as a sure
ty. Id. ibid. See Vadium.
Gage is not generally used in English as
a verb, (like the Fr. _r]ager,) being converted
into wage by the common change of 9 into
w. See Wage.
GAGE, Estates in. Estates held as se
curity; of which mortgages are the most
common exam lea. See tllov-tgage.
GAGER.
Fr. [L. Lat. vadiara]

In old English law. To give or ﬁnd secu
rity or surety for doing a thing; to wage.

L. Lat. [Fr. gabella] In Gager ley; to we e law; to give security
old European law. A tax or duty on mer for making it. Britt. c. 27. Thel. Dig.
chandise, or personal property. Spelman. - lib. 12, c. 27. Et gagea ley dc non som’; and
Cowell.
waged his law of non-summons. Yearb.
A tax on salt in France. Spelman. 14 Hen. VI. 22. Gager deliverance ; to
Brande.
gage or wage deliverance; to give security
Gabellatua. A collector of taxes or cus or the delivery. F. N. B. 67, 74.
toms. Spelman.
‘ The giving of security; wager. Gaga
GABLUM, Gabellum. L. Lat. [from de ley ; wager of law. 0'1-abb’s Hist. 295.
Sax. gafol, gafel, qq. v.]

In old English

S86 Wager W‘ law, by gqgﬂ-_

law. Arent. Domesday. LL. Inaz, c.'66.
GAGES, Gates. L. Fr. Wages. Britt.
Hagas reddentes novem libras de gable; c. 30. T. Jan. 47.
houses paying nine ounds of rent. Camd.
GAHIN, Gaing, Gaaing. L. Fr. Au
Brit. 213. Cowel thinks it was a rent tumn. Kelham.
GAIGNAGE, Gaignere. L. Fr. “Kin
imposed by the power and will of the
lord, as distinguis ed from a rent paid by age. Kelham. See Gaimzge.
agreement

Interest, or usury; the proﬁt of money.
Spelman.
Gablatores. Persons who paid gabel,
rent or tribute. Domesday. Cowelt.
GABLUM, Gabulum, Gabula. L. Lat.
I old records. The head, end or extreme
rgirt of a house or building; the gable, or
gable end. Kenneth Gloss. Gowell.
GAFOL, Gafole, Gafel, Gafal. Sax.
Rent, or income; tax, tribute or custom.
Bere gafol ,' a rent payable in barley. Ga
fol land or gaful land; rented land; land
letten for rent, (terra censa.) Spelman.

GAIGNARIE. L. Fr. Gainery; hus
bandry.

Kelham.

GAIGNER.

L. Fr. To till or culti_

rate; to obtain by husbandry.

GAILLE.

L. Fr.

Kdlmm.

An old form of

Gaole, (q. v. Kelham.
GAIN.
L. Fr. gainer, q. v.]

In old

English law. To cultivate or till.

See

Gainer, Gainage. Arable land was called
hyde and gain. (70. Litt. 85 b.

GAINAGE.

L. Fr. and Eng.

[L.Lat.

gainagiam, wainagiam; L. Fr. gaignay,
from Fr. gainer, to cultivate; or Sax. men,

a wain or wagon. In old English law.
The proﬁt or gain of money; interest or Im lements of bus andry or plough tackle.

usury. Saar. Evang. 5'. Matt. xxv. 27.
inc uding wains or wagons and their fumi
GAFOLGILD. Sax. [from gafol, rent, ture for carrying on the work of tillage.

and gild, payment] The payment of rent Cowell.
or income. Gafolgildenhase ; a house pay
ing an annual rent. Spelman, voc. Gabella.
GAGE. L. Fr. and Eng. [from Fr. g ger, (‘(1. v.) L. Lat. vadium. In old Eng
lish aw. Security; somet ing given to
secure the performance of an act. Mys
par gage et pleyge; put by gage and

Blount.

Et villein sac-ant sou

gainage ; and the villein, saving his unin
age. Stat. Westm. 1, c. 6.
The proﬁt arising from the tillage of
land. Uowell. Terms: de la Ley. See
Wainage.
GAINER, Gaigner, Gay-ner. L. Fr.
To cultivate, plough or till. Beaatc quest:

(075)
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gainont son ten-e; beasts which gain or capacity as to contain, at the mean pressure
till his land. Stat. 51 Hen. III. cited 2 .of the atmophere at the level of the sea,
Inst. 132. Barringt. Obs. Stat. 58. See Leightpo unds of distilled water, at its maxi
mum density. Id. ibid. §l3. This is the
Gayner.
GAINER, Gainer, Gaiaure. L- _Fl‘ same as the old English gallon. See Gale.
Till e or agriculture; the roﬁt ancrumg The gallon for dry measure is declared to
be a vessel of such capacity as to contain,
thertI>y. Cowell. O. N. . fol. 117.

GAINERY.
old English law.

[L. Fr. gaign¢rin.]

In at the mean pressure of the atmosphere at

Tillage, or the proﬁt of the level of the sea, ten pounds of dis

tilled water, at its maximum density. Id.
A ibid. § 14.
sokeman ; one who occu ied or cultivated
In Pennsylvania, the gallon is made the

tillage. Blount. See GaI'n¢f
GAINOR. In old Enghsh law.

arable land.

0. N. B 01- 12_ _ standard unit of liquid measure, to contain
A celebrated Roman jurist, two hundred and thirty-one cubic inches.
whose Institutes formed the foundation for Purdon’s Dig. 838, 2, (ed. 1857.)
GAIUS.

the Institutes of Justinian. An entire copy
GALO, Galmuz.
. Lat. In old Eng
of this work was discovered by Niebuhr lish law. A gallon. Octo Zibrae faciunt
in 1816.

1 Ilackeld. (liv. Law, 34, 35. galoncm vini, at octo galones vini faciunt
ussellum, London ; eight pounds make a
GAJUM. Gagium. L. Lat. In old gallon of wine, and eight allons of wine
European law. A thick wood. LL. Lon make abushel, London.
ompositio Mew
qoi. lib. 1, tit. 25, l. 38. Spelman.
sur. 51 Hen. III. See Stat. dc Pistoribus,
‘ GALEA, Galeia, Galeida. L. Lat. In c. 8. Spelman. 2 Ld. Rag/m. 824. In
old records. A piratical vessel; a galley. Fleta, the word is written jalo, (q. v.)
Spelma-n. Phranus, lib. 1, c. 36, cited Fleta, lib. 2, c. 12, § 1, 14.
ibid. Pyralw cum galeiis alla maria cus
GAMACTA. L. Lat. In old Euro
todientes; pirates keeping the high seas pean law. A stroke or blow. L. Boior.
with their gallies. Matt. Paris, A. D. tit. 2, c. 4, § ﬁn. Spelman.
GAMALIS. L. Lat. In old European
1243.
GALENES. In old Scotch law. A law. A son or child born in lawful mar
kind of amends, assithment, or satisfaction riage. LL. Longob. lib. 2, tit. 55, l. 7.
for slaughter. Reg. Maj. lib. 4, e. si quis, Spelman.
37; c. statuit, 66. Slcene dc Verb. Sign.
A child born of persons betrothed, but
GALES. L. Fr. Wales. Stat. Westm. not actually married. Id.
l, c. 17. Called, also, Galis and Galiz.
GAME. All such animals as are fer-oz
Yearb. M. 7 Edw. IIL 19. Keilw. 154. naturce and objects of the chase.‘ 2 Bl.
North Gales; North Wales. Li”. sect. 265. Com. 410.
Wluzrton’s Lez. Deﬁned by
1 Kent’a Corn. 538, and note.

GALLIHALPENS, Gallyhaifpmce. A a late English statute, (1 & 2 \Vill. IV. c.
kind of coin which, with suskins and dot 32,) as including hares, pheasants, par
‘kins, was

prohibited by the statute 3 Hen.

tridges, grouse, heath

or moor game,

V. c. 1. 4 Bl. Com. 99. 8 Reeves’ Hist. black game and bustards. 2 Staph. Com.
261. Said to have been a Genoa coin, as, ea.
brought into England by the Genoese mer
In New-York, game includes pheasants,
chants, who trading in gallies were called partridges, heath-hens, quails and wood
galley-men, and the small silver coin they cock. 1 Rev. St. [70l, 702,] 698, 699.

used, galley halfpence.

Cowell.

Other

GAME LA\VS.

Laws for the preser

wise interpreted to mean Gaufs half-pence. vation of game; usually specifying at what
Blount. Baaoris Works, iv. 373. Ac times, by what means, (and, in some cases,

cording to Mr. Crabb, it was money by what persons,) certain descriptions of
brought by the Venctians in their gallies. game shall be pursued and taken.* The
English game laws have recently been ma
Crabb’s Hist. 356.
GALLON.

[L. Fr. galon ; L. Lat. gala, terially modiﬁed by statnte 1 & 2 \Vill. IV.

jalo, qq. v.]

A measure of capacity, adopt c. 32. 2 Staph. Com. 82, 83.
ed in New-York, as the unit or standard
GAMING, (or GAMBLING.)

The

from which all other measures of capacity act or ractice of playing any game, par
are tobe derived and ascertained. 1 Rev. ticulariy games of hazard; which in cer
St. [(108,] 617, § 11. The gallon for tain cases is an indictable offence. Lewis’
liquids is declaredto be avessel of such U. S. Grim. L040, 335-348. Wharton's
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Am. Grim. Law, § 2446, et seq. 1 Rus-‘
Jail ispreferred by Webster as the or
cell on Crimes, 323. See 1 N. Y. Rev. thography cf this word, gaol bci
con

St. [662—-664,] 666-668. A profes sidered by him as a corruption.

e re

sional gambler is incompetent to dis
charge the duties of executor or adminis
trator. 2 Selden’s R. 443.
GAMURDRIT. In old European law.
Murdered; secretly slain or made away
with. Si servus furtivo modo, supradicto
more occisus fuerit, et ita absconsus, quod
gemurdrit dicunt; if a slave be secretl
slain in manner aforesaid, and so hid, whic
the call gemurdrit. L. Boior, tit. 18, c.

"erse of this, however, seems to be the

2,

A gaol.

3.

truth; gaole and goola( q. v.) being the
Law French and the Law

tin forms used

constantly and by the earliest writers,

while nothin
Hfet Wlt-In

approaching jail is to be

'€hc forms yeaule and gaille,

glven by Kelham, enable us to trace the

corruption from gqol to jail without much
diﬂiculty.

See Gaoler.

GAOLA

L- Lat. - In old English law.

Bract. fol. 109, 110.

Fleta, lib.
GANANCIAL PROPERTY. [S an. 1, c. 26, § 4. Ad gaolam deliberandam-;
bienes cle gananciaa] In Spanish aw. ad gaolas deliberandas ; for deliver-in a

That species of property held byhusband ‘ gaol or gaols.

Bract. ubi. supra.

1%eg.

and wife in common, which is increased or Jud. 30. Uommitlalur gaolaz dc Fleetc ;
multiplied during marriage. White's New shall be committed to the gaol of the
Recop. b. 1, tit. 7, c. 5,
1, 2. Sec 7 Texas Fleet. Stat. Westm. 2, c. 11.
GAOLE. L. Fr. In old English law.
R. 6, 7. 15 Id. 147.
GANANCIAS. Span. In Spanish law. A gaol. Envoye it rzostrc gaole; sent to
Gains or proﬁts resulting from the employ our gaol. Britt. c. 15. Le pleyntyfe mi!
ment of property, held by husband and mys en la gaole, et illonqs puny par prison
wife in common. Whitds New Recop. b. el par ﬁn ; the plaintiff shall be put in the
gaol, and there punished by imprisonment
1, tit. 7, c. 5.
GAOL. [L. Fr. yaole; L. Lat. yaola, and by ﬁne. Id. c. 100.
GAOLER. The keeper ofa gaol. Firzclels
qq. v.] A place of conﬁnement or safe
keeping.’* Commonly deﬁned also as a Law, b. 1, c. 3, num. 62. The sheriff is
prison, from which, however, it seems pro considered as the kee er of the gaol of his
perly to be distinguishable; a yaol being a county; the actual lieeper being, in con
place of temporary conﬁnement, or of con templation of law, only the sheriﬁ"s de
ﬁnement for minor oﬁ'cnces, or for debt; a puty. 3 Steph. Com-. 249. 1 Bl. Com.
prison being a place of permanent conﬁne 346. 1 .N'.~Y. Rev. St. [380, § 75.] 872,

ment, and a place of punishment for crimes.
Conﬁnement in a gaol is, inmost cases,
with reference to some further proceeding,
and does not always import guilt in the
party conﬁned. Thus, gaols are used for
the detention of witnesses, in order to se
cure their attendance in criminal cases,
and for the conﬁnement of persons charged
with crime and committed for trial. See

2 N. Y. Rev. St. [754,] 632.

§so. 2 Id. 754, 632.
GAOL DE IV RY.

[L. Fr. deliver

aunce dc yaole.] In criminal law. The
delivery or clearing of a gaol of the pri
soners conﬁned therein, by trying them;

the gaol being considered as delivered by
their acquitta or punishment. Ad gaolam
deliberandam de illis gui in prisona——im:e
' niunlur. Bract. fol. 110. A commission

The same of general gaol delivery is one of the four

idea of temporary or preliminary conﬁne commissions under which the judges in
ment is the radical one of the phrase gaol l England sit at the assizcs; and it empow
delivery, which has been used in criminal ers them to try and deliver every prisoner
law from a very remote period; the gaols who shall be in the yaol, (that is, either in
being by the process of trial delivered of actual custody, or out on bail,) when the
their occupants, who are either wholly dis judges arrive at the circuit town. 4 Chili.
charged if innocent, or punished according Bl. Com. 270, and notes. 4 Slqﬂz. Com.
to law, if found uilty. See Gaol delivery. 333. 1 Chill. Crim. Law, 145, 146. The
An essential diﬂgerence between the terms

higher criminal courts in England and the
-is also imported in the common expres United States, are called courts of Oyer
sions “county yaol,” and “state prison.” and Terminer, and general gaol delivery.
The distinction, however, is by no means
GAOL LIBERTIES (or LIMITS.) A
strictly observed in statute law, gaol and certain extent of ground around or contigu
prison being frequently used as synonymous._ ous to a gaol, and designated by certain
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lines or boundaries, within which. the per Charla de Foresta, c. 7. Fleta, lib. 2, e
sons eonﬁncd are allowed to go at large on 81, § 2. See 1 Eden, 336, arg. Id. 393,
giving security not to escape; being, in arg. Garba means and refers to such
contem lation of law, a mere extension of grains as, when come to maturity, were
the gaolitself, as a matter of indulgence to usually, or might be bound together, and
the prisoners."‘ 6 Johns. R. 121. 2 Term ' does not extend to things improper to be
R. 26.
bound. Lord Keeper, Id. 401, 402.
GARANDIA. L. Lat. A warranty.
Garba sagittarum ,' a sheaf of arrows,
Spelman. See Garantia.
containing twenty-four. Otherwise called
GARANTER. L. Fr. To warrant. seluzfa sagittarum. Stat. 2 Rob. Br. c.
Fat Asscwer,
45, 46.
ordinatum est, 27. Skene de Verb. Sign.
GARANTIA, Garandia, Garantum. L.
GARBALES DECIMA-3. Lat. In Scotch
Lat.
In English law, warrantia, warran law. Tithes of corn, [grain.] Bell’s Diet.
tum ,'
mb. war-ens ,' Sax. Spec. warenda, ' GARBLE. In old English statutes. To
warendatio ; all from the Sax. warm, to sort or cull out the good from the bad in
keep or protect] In Norman law. A s ices, drugs, &c. Cowell. Blount. vocc.
warranty. Spelman.
arbling, Garbler.
Garantizare. To warrant. Id.
GARCIO, Gartio. L._ Lat. [Fr. gar
Garantus. A warrantor. (Lomb. wa eon.] In old English law. A servant boy.
rens ; Sax. warendator.) Id.
Fleta, lib. 2, c. 20; c. 41, § 29.
.
GARATHINX. Lomb. In old Lom
GARD, Garde. L. Fr. In old Engli
bardie law. A gift; a free or absolute law. Ward; a ward of a city. En le gard
gift; a gift of the whole of a thing. LL. de Faringdon-extra; in the ward of Far
Longob. lib. 2, tit. 17, l. 1. Id. tit. 15, ll. ingdon-without. Yearb. P. 3 Hen. VI. 1.
1, 3. Spelman.
Garde en Londree est come hundred en
GARAUNT, Garraunt, Garant. L. Fr. county; a ward in London is the same as
In old English law. A party called upon, a hundred in acounty. P. 7 Hen. ‘ll. 42.
or who might be called upon to warrant
GARDE, Gard. L. Fr. [Lat. cust0dia.]
another; a vouchee; a party warranting. Custody; care or keeping; ward. Que eit
De garaunt vocher ; of warrant voucher; of garde de prisons ; who has the keeping of
vouching to warranty. Britt. c. 75. Ga prisons. Stat. Westm. 1, c. 15. La garde
raunt que luy est term it garaunter; a war de cars; custody of the body. Britt. c.
rantor who is bound to him to warrant. 11.
\Vard, or wardship of a minor. Britt.
Id. ibid. Le garaunt se ﬁst per set ga
raunty sieome principal tenaunt ,' the war c'. 66.
rantor makes himself by his warranty the
A ward. Id. c. 21.
princi al tenant. Id. ibid.
GARDEIN, Gardeyn. L. Fr. [from
GA AUNTER, Garraunter. L. Fr. garde or garder, qq. v.] A guardian.
To warrant. Garaunter en an sen signyﬂe Britt. c. 35, 81. Litt. sect. 48, 116. Car
a defendre le tenaunten sa seisine, et en un dein is used as an English word in Coke Lib
autre sen signiﬁe que si il ne le defende, que tleton. Co. Litt. 38 b.
le garaunt lug soit tenu it eschaunges, et de
A keeper. Britt. cc. 1, 11.
A warden. Artie. sup. Chart. c. 20.
faire eon gree in la vaillaunce ; to warrant
GARDEN.
[L. Lat. gardinum.] A
signiﬁes, in one sense, to defend the tenant
in his seisin, and in another sense, it signi piece of ground (usually near a dwelling
ﬁes that if the party called u on to war house) appropriated to the cultivation of
rant do not defend him, he sha be bound herbs or plants, fruits and ﬂowers. Distin
to exchange (or recompense) and to make guished from a curtilage. See Cartilage,
him satisfaction to the value. Britt. c. 7 5. It has been held that trees in boxes in a
GARAUNTIE, Garaunty. L. Fr. War garden will not pass by a grant of the gar
den. 6 Mod. 170. And seel Chitt. Gen.
ranty. Britt. e. 39, 75.
GARAUNTOR. L.Fr. Awarrantor; Pr. 177.
GARDER. L. Fr. To keep. Sauna
a vouchee. Britt. c. 24. Garaunte; a
warrantee; a person warranted. Id. ibid. ment gardes; safely kept. Britt. c. 87.
. GARBA. L. Lat. [L. Fr. garbe.] In
GARDEROBA. L. Lat. In old Eng
old English law. Abundle or sheaf. Bla lish law. A wardrobe. Fleta, lib. 2, c. 6,

de in garbis; corn or grain in sheaves. § 1.GARDEROBARIUS.
Reg. Orig. 96.

Bract. fol. 209.

See

L. Lat.

In old

GAR
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English law. Keeper of the wardrobe. tachment, § 451. A person indebted to a
An oﬁicer of the royal household. Fleta, party sued, or having in his possession, be
lgib. 2, c. 6, § 1.

See Id. c. 5, §1;c. 14, longing tothe defendant, property, money,
credits or effects. 24 lllississippi R. 638.
'
GARDEYN. L.Fr. A guardian. Britt. 1 Wisconsin R. 447. See Garniahment,
Foreign Attachment.
c. 35. See Gardein.
A garden. _ Britt. c. 53.
GARNISHER.
L. Fr. To warn or
GARDIAN, Gardeyne. Old forms of summon. Kelham.
1.

Guardian, (q. v.) Oowell.
GARDIANUS. L. Lat.

GARNISHMENT.

[from Fr.

[L. Fr. gamisse

ment, garnement, from gamir, to warn or

gardein.] In old English law. A guar
dian, defender or protector. In feudal law,
gardio. Spelman.
~
A warden. Ga;-dianus ecclesiae; a church
warden. See Defensor. Gardianus quin

furnisln] In old English law. A warning;
a furnishing. A warning given to one for
his appearance, for the better furnishing
the court and cause. Cowell. Blount.—
A warning or summons to a party to ap
que portuum; lrVarden of the Cinque pear and give the court instruction on any
Ports. Spelman.
matter. C'rabb’s Hist. Eng. Law, 422.
GARDIEN. L. Fr. Warden. Gar
*,,’* In the old action of detinue of char
dien dc Fteete ,' Warden of the Fleet. ters, the defendant mi ht say that the char
Yea-rb. M. 7 Hen. VI. 9.
ters were delivered to im by the plaintiﬂ
GARDINUM. L. Lat. In old English and another, upon certain conditions, and
law. Agarden. Reg. Orig. 1 b, 2. Fleta, pray that the other mi ht be warned to
lib. 4, c. 19, § 8.
plead with the plaintiff W ether the condi
GARENE. L. Fr. A warren; a privi tions were performed or not; the object of
leged place for keeping animals. .Britt. the warning or garnishment thus prayed
c. 19. Bestes sauvages pris hors do place for being, to furnish the court with all
dqfendue et garene ,' wild animals taken out parties to the action, so that it might the
of a place prohibited and protected. Id. more advantageously determine the cause.
Termes de la Leg. Cowell. Blount. It
c. 33.
GARIOFILLI. L. Lat. In old re was nearly allied to the proceedings in in
cords. Cloves. Cowell. See Garyophilli. terpleader. 8 Reeves’ Hist‘. 448. The
GARNER, Gamir. L. Fr. To warn, deﬁnition of Cowell, above given. is in
or give notice; to summon; to give time tended to embrace both the siguiﬁcations
for preparation. Reasonablement garny ; of arnishment.
reasonably warned.

Stat. Westm. 1, c. 44.

ARNISHMENT.

In the process of

De soy garner de ses respom ; to prepare attachment. A warning to a person in
his answer. Britt. c. 121.
whose hands the effects of another are at
To furnish or provide; to clothe. See tached, not to pay the money or deliver the
Garnisher, Garnement.
roperty of the defendant in his hands to
GARNEMENT. L. Fr. [from garner, im, but to appear and answer the lain
q. v.] Furniture; clothing; a garment. tiiI’s suit. Cowell. Blocmt, voc. arm'
Obligacion doit estre vestue de 11. maneres sbee. Whart0n’s Lear. Drake on Attack
de garnementz; obligation may be clothed ment, cha . 18.

in ﬁve kinds of garments. Britt. c. 28.
Id. c. 89.
GARNISH.

ceraria.]

[L. Lat. pensiunc-ula car

In English law.

GARN STURA, Garnestura.

L. Int.

[L. Fr. garnesture] In old English law.
A furnishing or providing; garniture; fur

Money paid niture; provision, ammunition and other

by a prisoner on his entrance into gaol. implements of war.
Cowell. Blocmt.
Forbidden by statute 4 Geo. IV. 0. 43, Matt. Paris, A. D. 1250.
§ 12, r. 23. Wharton’: Lea. Holthouse.
GARRANT, Garrante. L. Fr. Vt’ To GARNISH. [L. Fr. garm'slwr.] To rant or authority. Sans especial garrant;
warn or 've notice. Cowell.
without a ecial warrant. Stat. Wellm. 1,
GARI SHEE. [from L. Fr. garnir, c. 24.
imt tour garraute; shall have
to warn.] A person warned. A party in their warrant. Ar-tic. sup. Chart. c. 2.
whose hands money or property is attached
GARRANTER, Garrantir. L. Fr. To
by the creditor of another, and who has warrant O0. Litt. 365 a. See Garaunter.
had warning or garnishment not to pay or
GARRANTIE, Garranty. L. Fr. War
delivér it to the defendant. Drain on At ranty. I/itt. sec. 145, 697. Stat. Gloc. c. 12.

GAT
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GAV

GARRANTOR. L. Fr. A warrantor, or land for the use of cattle.‘ Literally, a
person called upon to warrant. Stat. going (of cattle over ground.) The term
Gloc. c. 12.
beast-gale (q. v. is used in Suﬁblk, and cattle
GARREN. An old form of warren. Free gate (q. v.) in orkshire. It is a corporeal
garren. T. Jon. 5.
interest in land, distinguishable from the
GARRENA, Garrenna. L. Lat. Inold more right of common of pasture. 1 Ghitt.
English law. A warren. Cowell. Spel Gen. P1‘. 182.
man. See Warren.
GAUDERE. Lat. To enjoy. Niei gau
GARRENE, Gan-en, Gar-regn. L. Fr. deat lucidis intervallis; unless he enjoys
A warren; a place for keeping and preserv lucid intervals.
Bract. fol. 12. Nullo

ing animals. Britt. c. 33, 42, 53. Bar
rington, Obs. Stat. 47, 48, note
Kel
ham. See Garene.
GARSUMME. In old English law. A
ﬁne or amerciament. Cowell. \Vritten
also Gressume and Grossome, but properly
Gereuma, (qq. v.) Blount’s1V0m0le:c. Ad
vertisement.
GARTH. In English law. A yard;
a little close or homestead in the north of
England. Cowell. Blount.
A dam or wear in a river, for the catch
ing of ﬁsh. Id.
GABYOPHILLI. L. Lat. In old
records. Cloves. Cowell, voc. Garioﬁlli.
GARYTOUR. In old Scotch law.
'arder. 1 Pile. Ur. Trials, part 1, p. 8.
GASACHIO, Gasachius. L. Lat. [from
Sax. sac, a cause.] In old Euro an law.
An adversary in a cause. L. Sa ic. tit. 52,

§ 2.

Spelman.

privilegio libero gaudebunt ,' shall enjoy no
free privilege. Fleta, lib. 3, c. 16, § 3.

GAUGEATOR.
lish law.

GAUGETUM.
lish law.

L. Lat.

In old Eng

A gauger or gager.

L. Lat.

Cowell.

In old Eng

A gauge, or gauging.

De recto

gangeto Anglieano; o the true English
gauge. Rot. Parl. 35 .Edw;I. Blount.
GAVEL. Efrem Sax. gafol, gaﬁsl, qq. v.]
In English

aw.

Custom, tribute; toll;

yearly rent; payment or revenue; of
which there were anciently several sorts;
as gavel-com, gavel-mall, oat-gavel, gavel
fodder, &c. Termes de la Leg. (Jewell.

O0. Litt. 142 a.
GAVELBRED.

In English law. Rent

reserved in bread, corn or provision; rent
payable in kind. Cowell.
GAVELET, Gavelate.
Lat. gaw
letum, gavelectum, gavilettum. ; from gavel,
rent or custom, and the old word let, to

GASINDUS, Gasindius. L. Lat. [from cease or hinder.] In English law. A rent.
Fr. case, a house, and Sax. hgnde, a ser 0'0. Litt. 142 a.
vant], In old Euro ean law. A house or
A process for the recovery of rent.
domestic servant. arculf.lib. 2, form. 26. Hargrave’s Note, 231, lib. 2. A customary
Spelman.
process, (called consuetudo de g¢weleto,) for
A family or household, ( gasindium.) the recovery of rent or service withheld by
LL. Longob. lib. 2, tit. 14, l. 17. Spelman. a tenant in vellcind, whereby the lord
GAST. L. Fr. Waste. Britt. c. 51. might seize e land in the nature of adis
GASTALDUS, Gastaldius, Gastaldio, tress, to be returned to the tenant in case
Guastaldus. L. Lat. and Lomb. [from Sax. he paid the rent. Termes de la Leg.
gast, a est, and haldian, to keep or take Cowell. It was a species of cessavit, origi
In old European law. A steward, nally peculiar to the tenure in gavelkind,
sencschal, bailiff or major-domo. Spelman. and conﬁned to Kent, but by the Statute
Applied also to higher oﬁicers, as the gov of Gavelet, 10 Edw. II. was extended to
the city of London. Orabb’s Hist. Eng.
ernor of a city or province. Id. ibid.

care of.

In the Books of Fends, it seems to have Law, 203. See Fleta, lib. 2, c. 55, § 2.
GAVELET, Statute oﬁ The statute 01

the game of warden or warder. Feud. Lib.
1, mt. 2.

10 Edw. II. by which the proceeding by

GASTEL. L. Fr. Wastel; wastel gavelct, or a similar proceeding, was ex
bread; the ﬁnest sort of wheat bread. tended to the city of London, and the law
on that subject otherwise modiﬁed. 2
Britt. c. 30. Kelham.
GASTER. L. Fr. To waste. Britt. Reeves’ Hist. Eng. Law, 298. Grablfa
c. 5. Gaster le boys; to waste the woods. Hist. 203. Fleta, lib. 2, c. 55, § 2.
GAVELGELD, Gavelgild. Sax. [from
Id. ibid.
GASTINE. L. Fr. ‘Vesta or unculti gavel or gafel, rent or income, and geld,
ayment; L. Lat. gavelgilda.] In old
vated ground. Britt. c. 57.
GATE.

In English law.

A right in

nglish law.

That which yields a rent or

(see)

GAV

annual proﬁt. Si in gavelgilda, id est, in
gablum reddente domo pugnaﬁat ; if the
ﬁght be in a gavel 'ld, that is, a house
paying a rent. LE Inw, c. 6. Cowell.
Spelman, voc. Gavelgilda. See Gafolgild.

GEB

kind; of such a kind as to yield rent.
Hargr. Co. Lin. Note 224, lib. 2. Mr.
Crabb adopts the latter, deﬁning it, how
evcr,to mean akind of service.

Hist. Eng. Law, 87.

C1-abb’s

Lambard, on the

That which pays a tribute or toll; the other hand, considers it as composed of
tribute or toll itself. 3 Mon. Angl. 155. three Saxon words, gz_'f, eal, cyn ; given to
Cowell. Blount.
all the kin ,- which Spelman adopts as the
GAVELHERTE, Gavelerth. Sax. In alternative of his own derivation.
GAVELMAN. In old English law. A
old English law. The duty or work of
ploughing so much earth or ground, done tenant liable to the payment of gavel or tri~
by the customary tenant for his lord. bute. Somner on Gavelkind, 23.
GAVELMED. In old English law. A
Cowell. A rent or customary service, paid
or performed by ploughing‘.'*
duty, work or service of mowing grass, or
GAVELING MEN. Tenants who paid ‘cuttin meadow land, required by alord
a reserved rent, besides some customary from his customary tenant. Oonsuetudo

duties to be done by them.

Cowell.

See falcandl qua: vocalur gavelmed.

Gavelman.
GAVELKIND, Gavelkynd, Gavelkende.
A customary tenure in England, eculiar
for the most part to the county of cut, by
which the land of the father is equally di

Somner,

G'avell=.A pendix. Cowell.
GAVE REP, Gavelryp. In old Eng
lish law. Bed-reap or bid-reap; the duty
of reaping at the bid or command of the

lord. Somner, Gavelk. 19, 21. Cowell.
GAVELSESTER. [L. Lat. sezlarius
vided at his death among all his sons, or

the land of the brother among all his -vectigalia]

In old English law.

A cer

brethren, if he have no issue of his own. tain measure of rent-ale. Cowell. That
lﬁtch. fol. 107. Cowell. Blount. 2 Bl. is, a rent, tribute or gavel, payable in a cer
Com. 84. 1 Steph. Com. 53, 201. Litt. tain measure, (a sextuary or sexter) of ale.‘
sect. 210, 265. The other distinguishing Otherwise called Tolcester.
GAVELVVERK. In old English law.
properties of this tenure are, that the tenant

is of age sufficient to alien his estate by

A rent or tribute paid in work, either by

feoffment at the age of ﬁﬁeen; andthat the the person of the tenant, called manu
estate does not eseheat in case of an attain opera, or by his carts or carriages, called
der for felony. Oamd. Brit. 239.. Braet. carr-opera. Blount.
GAYLE. L. Fr. Gaol. Yearb. Ad
fol. 276 b. Fleta, lib. 6, c. 17,§ 1. 2 Bl.
Com. 84. 1 Steph. Corn. 200. 1 C'rabb’s ditions, T. 2 Edw. III. 15.
Real Prop. 596, § 753.
GAYNAGE. L. Fr. Plough tackle,
"’*"‘ Gavelkind is supposed to have been or implements of husbandry; wainage.
a part of those ancient liberties which the Kelham.
Kentish men were allowed by the Con
GAYNE. L. Fr. Gain. Britt. c. 30.
queror to retain without change ; and it is
GAYNER. L. Fr. To till or cultivate.
the o inion of Selden that, before the Nor-' Si tu gaynes ma terre sauns mom conge ;
man nquest, it was the general custom of if you till my land without my leave. Britt.
the realm. Seld. Analect. l. 2. c. 7. Spel c. 54.
man, in voc. Camd. Brit. cited in Cowell.
To gain. Pur gaynerne per perdre ; to
T. Rag/m. 76. It still prevails over almost gain nor to lose. Id. c. 122.
the whole of the county of Kent, and, in a
GAYNERIE. L. Fr. Acquisition.
qualified, manner, over copyhold lands in Brill. c. 53.
various parts of the kingdom. Third Real
GE, Gig, G5. L. Fr. I. Kelham.
Property Report, p. 8. 1 Steph. Com. Corrupt forms of Jeo.
200, note. 1 C1-abb’s Real Prop. 596—
GEBOCIAN. Sax. [from boc, a writing]
602. Lee on Abstracts, 25, 84, 85.
To convey by Writing. 1 Reeves’ Hist.
The etymology of the word itself has Eng. Law. 10. See B00, Bocland, Landboc.
GEBURSCIP. Sax. [L. Lat. gcbur
been variously given. Spelman derives it
Neighborhood
from the Sax. gafel, a tribute, or thing due snipa.] In Saxon law.
or belonging, and cgn, kindred, or kg/nd, or adyoining district. Nomineratrzr 21' sex
offspring; something due or belonging to hominea de eadem geburscipa in qua ill:
all the children or kindred. Mr. Hargrave residens est ; there shall be named to him
prefers the derivation from gavel, rent, and six men of the same geburecip in which
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GEM
he is a resident.
Cowell.

GEBURUS.

GEMOT, Gemote, or Mote. Sax. [from
LL. Edw. Conf. c. 1.
gemettan, to meet or assemble; L. Lat.
.
L. Lat.

[Sax. gebm-e.]

In old English law. A country neigh
bor; an inhabitant of the same geburscip,
or vill e. Cowell.
GEI NEUR. L. Fr. [from gainer, to
plow.l] In Norman law. A husbaudman
or en tivator of the soil. Grand U-ustum.
c.

GEN

'

gemotum.]

In Saxon law.

Apublic meet

ing or assembly, (corwentus publicus ;) a
court, or judicial tribunal, (mallum, placi

tum, forum juridicum.) Spelman, voc.
Gemotum. Used in various combinations,
as wittenagemot, a meeting of the wise
men ; folcgemot, orfolcmote, a. meeting of the
people; sciregemot, a meeting of the shire,
a county meeting, or court; hundredyemot,

GELD, Gild. Sax. [from geldan, gyl
dan, to pay; L. Lat. geldum, geldus, gel a meeting of the hundred, or hundred
tum, gilda ; Graeco-barb. yzmm] In Sax court; wardegemot, a ward meeting; hali
A payment, (so

gemot, an ecclesiastical meeting or court;

lutio, redditusj tax or tribute, (tributum ;)
a sum of money exacted of a subject, (emc
tio, pecunia.) Vicinos wer-ra, suos exerci
tibus frequentissirnis, et geldis continuia
uezabat; he harassed his neighbors with
war, and his own subjects with frequent

halmot, a hall meeting, or court, a court
baron; swainegemot, a forest court. See
these words. Ge, in this word, is merely

on and old Envlish law.

military expeditions, and continual exac
tions. Henr. Huntington, Hist. lib. 7, dc
Will. Rufo, A. D. 1100. Spelman. There
were various kinds of geld, as Danegeld,
wodegeld, senegeld, homgeld, fotgeld, peni

geld, &c. (qq. V.)

a particle, frequently preﬁxed to Saxon
nouns and verbs. Spelman, ub. sup. See
Mote.

GEMOTUM.

L. Lat.

absent himself from court three times, the.

In Domesday geldum, LL. Athelstan, c. 20.

or _(/eltum, is generally used for Danegeld,
which was a tribute regularly imposed
upon every town in the time of the Saxons.
Spelman.
A mulct or ﬁne; a satisfaction or com
pensation for a crime, (compensatio delicti ;
the price or value of athing; (pretium rezll
Spelman. Wergild, the value or price of
a man slain; orfqild, the value of a beast
slain; angild, the single value; twigild,
double the value; trigild, triple, &c. Id.
See Gild, Wergild, Orfqild, Angild, Twi
_//ild, Trigild, Octogild, Novigild.
GELDABILIS. L. Lat. In old English

[Sax. gem_ote,

mote] In Saxon law. A public meetlng.
or court. Si quis gemotum, id est plum
tum, supersedeat tcr, &c.; if any one shall
Ornnis homo pacem

habeat eundo ad gemotum, et rediens de

gemoto, nisi probatusfurfuerit ; every man
shall have peace, (that is, privilege from
arrest,) while going to court, and returning
from court, unless he is proved to be a
thief. LL. Edw. Conf. c. 35. Spelman.
GEN’. An abbreviation of generosus,

(q. v.)

1 Instr. Cler. 10.

GEN’AL’.

(q. v.)

A contraction of generalis,

1 Instr. Cler. 10.

GENEATH. Sax. In Saxon law. A
villein, or agricultural tenant, (-villanus,
villz'cus;) a hind or farmer, (ﬁrmarius,
rusticus.) LL. Irwe, e. 19. Spelman.
law. Taxable; geldable. Mem. in Scacc.
GENER. Lat. In the civil law. A
M. 10 Edw. I.
son-in-law; a daughter’s husband, (ﬁlias
GELDABLE. L. Fr. Liable to pay vir.)
16. 136.
Dig. 38. 10. 4. 6. And see Id.

geld; liable to be taxed.

Ifelham.

See

(Hldable. Croft esten geldable. M. 7 Edw.
III. 37.
GELDUM, Geltum, Geldus. L. Lat. In
old English law. Geld, or gild. -Spelman.
See Geld.
GELINA. L. Lat. In old records. A
bundle or sheaf of grain. Spelman.
GELINE. L. Fr. [from Lat. gaZlina.]
A hen; a fowl. Yearb. M. 11 Hen. VI. 4.
GEMMA. Lat. In the civil law. A
gem; a precious stone. Gems were distin
guished by their transparency; such asem
eralds, chrysolites, amethysts. Dig. 34. 2.
19. 17.

GENERAL. That which com rehends
»all, the whole; as distin ished rom spe
cial, which signiﬁes somet iug designed for
a particular purpose. These terms, applied
to jurisdiction, indicate the difference be

tween a legal authority extending to the
whole of a particular subject, and one limit

ed to a part; and, when applied to the
terms of court, the occasion upon which
these powers can be respectively exercised.
Gardiner, J. 1 C'omstock’s R. 232.
GENERAL (or PUBLIC) ACT. An

act of the legislature which regards the
whole community; a universal rule; of
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GEN

which the courts of law are bound to take

notice judicially and en: oﬂicio.

1 Bl. Com.

85, 86.
GENERAL AGENT.

GEN

GENERAL LAND OFFICE.

A de

artment of the government of the United
tates, under the supervision of an otlicer

A person who called the commissioner of the general

is authorized by his principal to execute all land oﬁice, having charge of the surveying
deeds, sign all contracts, or purchase all and sale of the public lands of the United
goods, required in a particular trade, busi States, and the issuin of patents for all
ness, or employment. Story on Agency, § 1 7. grants of land under t e authority of the
In another sense, a person who has a government. See Act of Congress, July 4.
general authority in regard to a particular 1836, sess. 1, ch. 352. And see Acts of
object or thing. Id. § 18.
April 25, 1812, and March 24, 1824.
GENERAL AVERAGE. In commer ' GENERAL LEGACY. A pecuniary
cial law. A contribution made by the pro legacy, payable out of the general assets
prietors in general of a ship or cargo, of .a testator. 2 Bl. Com. 512. Ward on
towards the loss sustained by any~indivi Legacies, 1, 16.
dual of their number, whose property has
GENERAL LIEN. The right which
been voluntarily sacriﬁced for the common the bailee of a chattel has to retain posses
safety ; as where in a storm, jettison is made sion of it from the owner, until payment
of any goods, or sails or masts are cut be made not only for the particular article.
away levandw navis causd, (to lighten the or some labor, service or expense per
vessel.) 2 Steph. Com. 179. See Average. formed, incurred or laid out upon or in

To constitute a case for general average, relation to it, but of any balance that may
these things must concur: 1. An immi be due on general account in the same line
nent common peril; 2. Avoluntary jettison of business."P
to avoid this peril; and 3. The success of Lien.

the attempt.

See the opinion of Grier, J.

2 Sleph. Corn. 132.

See

GENERAL OCCUPANT. At common

10 Howard’s R. 303. See, also, the opinion law, where a man was tenant par auter vie,
of Lowrie, J. 25 Penn. St. R. 372.
or had an estate granted to himself only,
GENERAL CHARACTER. See Char (without mentioning his heirs,) for the life
acter.
of another man, and died without aliens
GENERAL DAMAGES. In pleading tion during the life of cesl-ay gue vie, or him
and practice. Such damages as necessa by whose life it was holdcn, he that could
rily result from the injury complained of, ﬁrst enter on the land might lawfully retain
and which may be shown under the ad the possession, so long as cestug gue vie
damnum, or general allegation of damages lived, by right of occupancy, and was hence
at the end of the declaration. 2 Green-leaf termed a general or common occupant. 2
on Ev. 254.
Bl. Com. 258. 1 Staph. Com. 415. 2
GEN RAL DEMURRER. In plead Crabb’s Real Prop. 70, § 1049. But this
ing. A demurrer framed in general terms, right of general oceugancy was taken away
without showing speciﬁcally the nature of by the statutes 29 bar. II. c. 3, and 14
the objection, and which is usually resorted Geo. II. c. 20. Id. 1‘-bid.
to, where the objection is to matter of sub
GENERAL PARTNERSHIP. A part
stance. Steph. Plead. 140—142. 1 Chill. nership in which the parties carry on all
Pl. 663. See Demurrer.
their trade and business, whatever it may

GENERAL ISSUE.

In pleading.

A be, for the joint beneﬁt and proﬁt of all the

short general plea, in actions at law, deny

parties concerned, whether the capital stock

ipg the allegations contained in the plain be limited or not, or the contributions
t' ’s declaration, in summary terms, and thereto be equal or unequal. Story on
concluding with a tender of issue.‘ Staph. Partn. § 74.

Pl. 155. 3 Steph. Corn. 576. 1 Chill.

GENERAL SHIP. In maritime law.
Pl. 472. It is called the general issue, ac A ship employed as a general carrier.
cording to Mr. Stephen, because the issue M'cOulloch’s Dict.—A ship open to all
that it tenders, involving the whole decla merchants; as distinguished from a char
ration, or the principal art of it, is of a tered ship, which is contracted for by one
more general and compreiiensive kind than or more exclusively. When the goods of

that usually tendered by a common tra

several merchants, unconnected with each

verse. Sleph. Pl. ub. sup.
Traverse.

ticular contract of atfreightment with any

See Issue, other, are laden on board without any par

GEN

(ass)

GEN

individual for the entire shi , the vessel is case 41. Applied to a general statute
called a general ship. 3 ent’s Com. 202. passed after a special one. Id. ibid. See
2 Staph. Gm. 184. Smith’s Jllerc. Law, Genus.
175.
Generalia verbs snnt generaliter intel
GENERAL (or PUBLIC? STATUTE. ligcnda. General words are to be under
A statute relating to the who e community, stood generally, or in a general sense. 3
or concerning all persons generally, as dis Inst. 76. B1-oom’s Max. [502.]

tinguished from a rivate or special statute.

lieneralibus speeialla derogant.

Special

4 C0. 75 a, Holl5nd’s case. 1 Bl. Com. things take from generals. Halkersl.
85, 86. Dwarris on Statutes, 629.
Max. 51.
GENERAL VERDICT. In practice.
GENERALIS. Lat. General. Gene

The ordinary verdict delivered orally b ' a ralissimum ; most general. 2 Bl. Com. 19.
jury in civil actions, in which they nd
Generalia elansula non porrlgitur ad ea
generally “for the plaintiff,” or “for the qua: antes speeinliter mnt eomprehensa.
defendant,” and which is entered on record
in the terms of the issue or issues referred
to them. 2 Tidd’s .P1'. 869. 1 Arch.
Pr. 213.
GENERAL WARRANT. A process
which formerly issued from the state secre

tary’s office in England, to take up, (with
out naming any persons in articular,) the
author, printer and publisher of certain
libels speciﬁed in it. It was declared ille
gal an void for uncertainty by a vote of
the House of Commons. Com. Journ. 22,

April, 1766.

A general clause does not extend to those

things which are previously rovided for
s ecmlly. 8 0'0. 154 b, A tham’s case.
herefore, where a deed at the ﬁrst con
tains special words, and afterwards con
cludes in general words, both words, as

well general as special, shall stand.

Id.

ibid.

Generulh regain generaliter est intelligenda.
A

eneral rule is to be understood gen

eral y.

6 Go. 65.

GENERALITER. Lat. [from gene
-ralis, q. v.] Generally. Dig. 50. 17. 78.

GENERALE. L. Fr. General. Gene
Generaliter dieta generaliter sunt inter
rale rule de ley est que, (E0. Britt. c. 121. ])l‘tlilllllli- Things expressed in general
Genet-alement ; generally. Id. fol. 3.
terms, are to e inte reted generally.
GENERALE.

Lat.

General; a gene

Shep. Touch. 88.

Anot er form of this

ral thing.
maxim is, lieneraliler dielnm generaliter in
llenerale nihil eertnm [eerti] implieat. terpretandum. 1 Eden, 96.
A general expression imphes nothing cer
GENEROSUS. L. Lat.
Gentleman;
tain. 2 Co. 34 b, Doddingtorfs case. A a gentleman. Spelman. 7 East,389, arg.
GENEROSA. L. Lat. Gentlewoman.
general recital in a deed has not the eifect

of an estoppel.
§ 370.

Beat on Evid. 408, Cowell. 2 Inst. 668.
GENICULUM. L. Lat.

In old feudal

Generale tantnm valet in generalibns, law. A generation; a degree of consan
inity. lib.
Feud.
1, § 5. L.
quantum singulare in slngnlis. What is liuongob.
2, tit.Lib.
14, l.1,1. tit.Spelman.
general is of as much force among general
GENS. Lat. In Roman law. Aclass
things, as what is particular is among

things particular.
case.

11 Co. 59 b, Foa!er’s or clan; a subdivision of the Roman peo

Genernle dictum generallter est inter

ple next in order to the curia, (q. v.) and
which was again subdivided into families.

pretnndum. A general expression is to be Adam’sRom. Ant. 34. C'alv.Lex. Brande.
interpreted generally. 8 Co. 116 a, Bon See Familia.
A 0 le or nation. See Gentee.
ham’; case.
GEN ES, (pl. of gem.) L. Lat. Peo
GENERALIA. Lat. (pl. of generale.)
ple. Contra omnes gentes; zgainst all
General things.
Genernlla aunt praeponenda tingularibus. people. Bract. fol. 37 b. Wor s used in
General things are to be put before par the clause of warrant in old deeds.
GENTLEMAN. L. Fr. gentil-hornme ;
tienlar things. Branch. Princ. Gtlltﬂllll
pneeedunt, speeialil seqnuntur. General L. Lat. generosus.] A title in England,
things precede, special things follow. Id. ranking next below esquire. 1 Bl. Com.
Generulia tpeeiallbus non derogant. 405, 406. Spelm.an,voc. Generosm. Mr.
General things do not derogate from, or Barrington conjectures that the term gen

affect things special. Jenk. Cent. 120, tleman properly signiﬁes he who has a sur
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GER

name, or family name, [from gens, a calia 0.1.-igenda.) 1 Spem:e’s C7unu:ery, 60.
family,] or distinguished from the sim See Graﬁo, G-reve,Reeve._
A steward or superintendent. Sax.
ple-homme, who had no surname. Obs.
Evang. Matt. xx. 8.
Stat.~ 288.
GERECHTSBODE. Belg. In old New
GENTLEWOMAN. A title given to
women in England, corresponding with York law. A court messenger or con
stable.
O’C'a.lIaghan’s 1Vew-lVetherlands,
gentleman. See Generosa.
GENTS, Gentes, Gentz, Gentez, Geans, i. 322.
GERENS. Lat. [from gerere, to bear.]
Gienz. L. Fr. [L. Lat. gentes, q. v.] In
old English law. People; persons; folk. Bearing. Germs datum; bearing date.
Des gents de la ville ,' the people of the 1 Ld. Raym. 336. Hob. 19.
town. Stat. Westm. 1, c. 7. Les lays
GERERE. Lat. To bear or carry; to
gents que ne sont apprises en la Zey; the behave or conduct; to act, strictly, with
common people who are not learned in the out words. See Dig. 50. 16. 19. Pro
law. Litt. sect. 331. Artie. sup. Chart. hcerede gerere ,' to act as heir. Inst. 2. 19.
c. 2. Touts auters gentes de mound ; all 6. Pro hmrede gerere est pro domino
other people of the world. Stat. Mod. erere; to act as heir is to act as owner.
Lev. Fines. Gentz malades ; sick people. d. ibid. Calv.Le:r:. Gerit pro luzrede.
Britt. c. 21. Gentz 'arrages; insane per Bract. fol. 70 b.
To manage, or administer. Cale. Lea‘.
sons. Id. c. 34-. Gentz nient demorauntz
en pays ; persons not residing in the coun
GERMAN. [Lat. germanus, q.
Of
try or neighborhood. Id. c. 21. Used by the whole blood; of the nearest degree.
Britten in the same sentence with people.
GERMANUS. Lat. Descended of the

Id. ib. fol. 36.

same stock, or from the same couple of an

The singular gent also sometimes occurs cestors; of the whole or full blood. 1
in the books. Cease que endorment la gent; Maekeld. C’-iv. Law, 140, § 132.
GERMEN TERRA3. Lat. A sprout
those who charm the people. Britt. c. 15.
Desgarny de forte gent; unprovided with of the earth. A young tree, so called.
brave people. Id. c. 123.
Bacon’: Works, iv. 218.
GENUS. Lat. In the civil law. A
GER-MINS. Young trees. Ambl. 133.
GERONTOCOMIUM. Graeco-Lat. [from
general class or division, comprising several
species. In toto jure generi per speciem GI‘. YBPOYTOKOFLIOV, fl‘OlTl yfpu", Old, and
derogatur, et illud potissimum Iuzbetur xnpfw, to nurse or take care of.] In the
quod ad speciem directum est ; throughout civil law. An institution or hospital for
the law, the species takes from the genus, taking care of the old. Cod. 1.3. 46. 1.
and that is most particularly regarded Calv. Lex.
which refers to the species. Dig. 50.
GERSUMA. Sax. and L. Lat. In old

English law. A price, reward or sum of

17. 80.

A man’s lineage, or direct descendants. money; (sumptue, pramium ;) the greater

Blackst. Law Tr. 4. See Calv. Lew.
GENUS. Lat. A general word.
U0. 76 a.

and better part of goods. Spelman. Chron.
4 Sam. A. D. 1035. 1065, cited ibid.

A ﬁne or consideration paid for a thing.
GEOLE. L. Fr. A prison. Kelham. The word is used very frequently in this
GEREFA, Grefa, Rafa. Sax. [from sense in old charters. Sciatis me pro to!
gerefen or reafen, to exact or take away.] libris quas N. mihi dedit in gersumam, de
In Saxon law. Greve, reve or reeve; a zlisse, concessisse, &c. ; Know yo that I, for
ministerial oﬂicer of high antiquity in Eng so many pounds which N. has given me
land; answering to the grave or graf (gra for a yersumc, have given, granted, &c.
ﬁo,) of the early continental nations. The Spelman.

term was applied to various grades of oili

A ﬁne, amcrciament or compensation

cers, from the soy-regerefa, shire-grqfe or for an offence. Spelman.
shire-reve, who had charge of the county,
This word is written by Matthew Paris
(and whose title and otﬁce have been per gersoma. Greseume, grossome and _qarsum
petuated in the modern eherzﬁ) down to me are other forms of it; but these are
the tumgerefa, or town-reeve, and lower. pronounced by Mr. Blount to be corrup

Spelman (voc. Graﬁo,) supposes it to have tions.

Blounfs lVomole.r. (ed. 1691,)

properly denoted an officer em loyed to Advertisement.
collect taxes, or public dues, ( jura ﬁs
GERSUMARIUS.

~
L. Lat. [from ger

(ass)

GET

GIF

suma, q. \'.]

In old English law. Fina
GEVILLOURIS. Sc. In old Scotch
ble, or liable to be muleted, ﬁned or law. Gaolers. 1 Pitc. Grim. Trials, part

amerced at the discretion of the lord. 2, p. 234.
GEWITNESSA. Sax. In Saxon law.
Cowell.
GESKERECII. L. Fr. The month of The giving of evidence. LL. Ethelred. c.
2, apud Brampton.
‘August. Kelham.
GEVVRITE. Sax. Writings. Deeds or
GEST. Sax. In Saxonlaw. A guest.
A name given to a stranger on the second charters were so called among the Saxons.

night of his entertainment in another-‘s 1 Reeves’ Hist. Eng. Law, 10. Crabb’s
house. Twa night gest. LL. Edw. Conf. Hist. 14. See Landboc.
c. 17, apud Spelman, voc. Homehyne. ' GIEU, Geu. L. Fr. AJew. Kelkam.
Bracton writes the word gust. Bract. fol.
GIFT. [L. Lat. donatio; L. Fr. don,
124 b. Geste is the form in Britten. done.] A voluntary and gratuitous eon
Britt. e. 12.
veyance, or transfer of lands or goods from
GESTIO. L. Lat. from gercre, to be-1,one to another, not founded on the con
have, act or do.] In t e civil law. Beha sideration of money or blood."Ir 2 Bl. Corn.
viour, or conduct. See Gtslio pro harede. ‘ 440. 2 Staph.‘ Com. 102. 2 Kent’s Corn.
Management or transaction. Negotio-Q 437.
In English law. A conveyance of lands
rum gestw; the doing of another's business;
an interference in the affairs of another in tail; a conveyance of an estate tai1,in
in his absence, from benevolence or friend which the operative words are “I give,”
shi , and without authority. Dig. 3. 5. 45. (do,) or “I have given,” (dedig 2 Bl. Com.

2

ent’s Com. 616, note.
316. 1 Staph. Com. 473.
ee Dona-tio,
GESTIO PRO H./EREDE. L. Lat. Dane.
In the civil law. Behaviour as heir; that
‘*,,,'* In a general sense, a gift is the most
conduct by which an heir renders himself comprehensive kind of transfer in law. The
liable for his ancestor’s debts; as by taking ancient conveyances of land in England
possession of title deeds, receiving rents, were nearly all gifts. Bracton calls dona
cultimting land,&c. Bell’: Diet. 1Forbcs’ tio (gift) the most im ortant and distin
Inst. part. 3, b. 2, p. 100. See Gercre.
guished, as well as tie most ordinary
GESTOR. Lat. [from genere, to act.] method by which property could be ac
In the civil law. One who acts for another, quired. Inler alias causas acquisitionis
or transacts another’s business. Calv. L01. magna, celebris et fa-mosa est causa donatio
See Negotiorum gestor.
, nis, &c. Quia per mm magis acquiritur et

GESTUM.

Lat. [from gcrere, to do.]‘ swpizut quam per aliam, &c.

Done; a thing done; a transaction. Cod.
7. 52. 6. Strictly, a thing done without
words, and so distinguished from actum,
(q. v.) A distinction was sometimes made
in the civil law. between this word and
factum. Gaius, however, in the Digests,
pronounces this to be subtle, (subtilis) and
holds that practically there was no dif
ference between them.

Dig. 50. 16. 58.

GESTUM, Gesta. L. Lat. In old Eng
lish law. Yeast; harm; the ﬂower or
froth of ale or beer. Stat. Assis. Fan. et
Cervix. 51 Hen. III.

Spclman.

Fleta,

lib. 2, c. 10. Otherwise called levanum,
leaven. Id.
GESTUS. Lat. [from gcrere, to con
duct; L. Fr. _/lest, pr/ettzn] In old English
law. Behaviour; conduct. See De gestu
et fama.
GETTER. L. Fr. To throw or cast.
Gette ; cast, (as an essoin? Britt. c. 74. 123.
To bring. Et getta es faits en court.
Yearb. M. 19 Hen. VI. 6.~

11.

Bract. fol.

I give, (do,) is the term constantly

employed by the same writer in his exam
ples of the most free, large and absolute
'ind of conveyance. Id. fol. 17. Gifts
indeed, at this time, expressly included
conveyances in fee simple, as well as fee
tail. Donationum, quwdam absoluta at
larga, at quaedam stricta ct coarctata, sicut
certis horredibus. Id. fol. 11 b. Afterwards,
the term gift came to acquire the peculiar
and technical meaning now appropriated
to it in the English law of real estate, being
restricted in its a plication to estates tail;
the distinction bemg made between a gift
in tail and a feofmmt in fee. The latter
conveyance, however, continued to be called

a gift (donatio feudi,) and its aptest word
was do, (I give,) or dedi, (I have given.)
2 Bl. Com. 316, 310.

See Gratuitous.

GIFT OF PERSONAL PROPERTY.
A voluntary and gratuitous transfer of a
chattel or chose in action; which, to be

valid and binding, must. either be accompa
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nied by the solemnity of a deed, or by that
GILDALE. from Sax. geld, a pay
of actual delivery of possession. 2 Staph. ment] In old nglish law. A compota
Corn. 102. 2 Bl. Corn. 440, 441. 2 Kent’s tion, where every one paid his share.
Com. 437—443. United States Digest, Cowell. Blount.
Gift. See Donatio.
GILD-HALL. See Guild-hall.
GIFTA AQUZE. L. Lat. In old re
GILDHALLA, Guildhalda. L. Lat.
cords. A stream of water. Blount. 3
Mon. Angl. cited ibid.
GILD, Guild, Geld. Sax. [from gel
dan, or g_1/ldan, to
y; L. Lat. gilda, gil
dum.] In Saxon lfw. A tax or tribute.
Spelman, voc. Geldum. Camd. Brit. 135,
139, 159, dzc. See Geld. Hence gildable,
taxable.
V
A ﬁne, mulct, or amerciament; a satis
faction or compensation for an injury.
Crompton,Jurisd. 191. Spelman, voc. Gel
dum. See Wergild, Orfgild, Angild,&c.
A fraternity, society, or company of per
sons combined together, under certain re
gulations, and with the king’s license, and
so called because its expenses were defray
ed by the contributions, (geld, gild, Sax. a

Eqildw aula or halla.]
he hall or

In old English law.

lace of meeting of a gild;

a guild-hall. pelman, voc. Geldum. Gild
halla Teutonicorum; the hall or place of
meeting of the fraternity of Eastcrling

merchants, (or merchants of the Hanse
towns,) in London; called the Stilyard.
Spelman, ub. sup.
Cowell, voc. Gild.
Stat. 22 Hen. VIII. 0. 8.
GILD MERCHANT. A company of
merchants. See Gilda mercatoria.
GILDO. L. Lat. In Saxon law. A

member of a gild or friborg.

Spelman,

voc. Geldum.

GILDRENT. A rent payable by any
gild or fraternity. Blount.
GILDONIA. L. Lat. In old European

payment,) of its members, (quod ea: con law.
jectis pecuniis sodalitii impendio subminis
tratur.2 Spelman, ub. sup. Termes, de la
Leg. n other words, a corporation ; called
in Latin societas, collegium, fratria, frater
nitas, sodalitium, adunatio ,' and in foreign
law, gildonia. Spelman, ub. sup. There
were various kinds of these gilds, as mer
chant, or commercial gilds, religious gilds,
and others. 3 Turner’s Hist. Anglo-Sax.
98. 3 Steph. Com. 173, note
See
Gilda Mercatoria.
A friborg, or deccnnary; called by the‘
Saxons ggldscipes, and its members gil
dones, and congildanes.

A gild or com any. Spelman, voc.
Geldum. This war is of frequent occur
rence in the laws of the Franks, Lombards,
and other early nations of Europe. Id. ibid.

GILOUR. L. Fr. A chest or deceiver.
Applied in Britten, to those who sold false
or spurious things for good, as pewter for
silver or lattcn for gold. Britt. c. 15.
GIPPEWICUS, Gipwic-us, Gippus. L.
Lat. Ipswich, in England. 2 Ld. Ragm.
1239.

2 Salk. 434.

GIRTH AND SANCTUARY. In old
Scotch law. An asylum given to murder

era. where the murder was committed with
Spelman, ub. sup. out any previous design, and in chaude

GILDA, Guilda. L. Lat.

In old Eng mella, or heat of passion.

Bell’s Dict.

GISARMES, Guisarmes. L. Fr.
lish law. A gild or guild; a company
or corporation. Spelman, voc._ Ge/dam. Lat. gisarma.] In old English statutes.
A kind of axe or halbert; a bill. Stat.
Brownl. part 2, 286.
‘
GILDA MERCATORIA. L. Lat. A Winton. 13 Edw. I. Spclman. See Fleta,
gild merchant, or merchant gild; a gild, lib. 1, c. 24, § 12. Kelham describes it as
corporation, or company of merchants. “a military weapon like a lance or long
Reg. Orig. 219 b. 2 Ld. Ragm. 1134. bayonet.”
GISER, G;/ser. L. Fr.
from Lat. ja
1 Spence’s Chancery, 55. 8 C0. 125 a. If
the king grants to a set of men to have cere.] In old English law.
0 lie. Giser
gildam mercatoriam, this alone is sufﬁcient ii meason; to lie or lodge at a house.
to incorporate and establish them forever. Stat. Westm. 1, c. 1. Giser en langour ;
10 C0. 30. 1 Roll. Abr. 513. 1 Bl. Com. to lie sick. Britt. c. 115. Gieauntc an
founs ; lying at the bottom. Id. c. 1. JV:
473, 474.
GILDABLE, Guildable, Geldable. [from gist en la bouche; it does not lie in the
Sax. gild, or geld, qq. v.] In old English mouth. Litt. sect. 58, 149. Literally
law. Taxable, tributary or contributory; rendered in the Latin of the statute of
liable to pay tax or tribute.
Cowell. Westminster 2, c. 9,) non jacet in are.
Blount. Stat. 27 Hen. VIII. c. 26. 8 G0. The English of t 's hrase is still used.
125 a.

Gisont ; (they) lie.

'tt. sect. 10.
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GLE

To lie, as an action; to be competent.
Ou assise ne gist point ; when an assisc
does not lie. Britt. c. 43. Ou gist at
tcynte. Id. c. 98. Le action bien gist;
the action well lies. Freem. 1.
GISSANE. Sc. In old Scotch law.
Child-bed. Usually written gizzene, or
jizzen, from 0. Fr. gisante, a woman lying
in the straw. 1 Pitc. Cr. Trials, part 1,

trees, as the chestnut and beech. It seems
to have included any produce of trees that
might be fed u on by animals, as distin

p. 51, note.

ancient treatise on English law, written in
Latin, about A. D. 1181, under the title of
Tractatus de Legibus et Comueludinibus
Angliw ; (A Treatise of the Laws and Cus
toms of England.) The older writers are

guished from

erbage.

Glandis nominc

continetur glans castanea, fagina, ﬁcus ct
nuces, et alia guwque quw edi vel pasci po
terunt prwter herbam. Bract. fol. 226 b.
2 Inst. 411.

GLANVILLE. The author of the most

GIST (or GIT) OF AN ACTION.
The material point on which the action
lies. 5 Mod. 305. 1 Sim. 574. “The
escape is the gist of the action.” Holt,
generally agreed that this was Ranulphus
C. J. 5 Mod. 9.
GISIL, Gisilis. L. Lat. and Lomb. In de Glanvilla, chief justitiary of England,
old European law. A witness; a pledge to Henry II. who was equally eminent as a
or hostage. LL. Longob. lib. 2, tit. 15,1. 1. soldier and a judge, and died at the seige
of Acre, in 1190. Hoveden in Hen. II.
Spelman.
GIT. See Gist. “ The per quod makes the Staunf. Prazr. c. 1, fol. 5. Catlin, C. J.
ytt of the action.” Holt, C. J. 12 Mod. 266. Plowden, 368 a. Cowell. 8 Co. pref.
To GIVE.
Lat. dare] I give, (do ;) Crabb’s Hist. Eng. Law, 70. The same
I have given, dedi.) The emphatic and opinion is adopted by Spelman and Sir
a t words of ancient deeds of gift. See Matthew Hale. Hist. Com. Law, c. 7. Lord
ift, Do, Dare, Dedi. The word give, in Coke 'ves the arms and genealogy of
8 conveyance, no longer implies or imports Glanviﬁ, and speaks with the greatest
in England a covenant in law, as it formerly conﬁdence on the subject. 8 C0. ub. sup.
did. Stat. 8 dz 9 Vict. c. 10, § 6. Arch Mr. Reeves, however, doubts the identity
bold’s Land. 0': Ten. 67, 68. The old Eng of these individuals, and thinks that the
lish rule is still followed in some of the Glanville who wrote the treatise might
United States. See 2 Hilliard’s Real Prop. have been a person of that name who was
a justice itinerant. 1 Reeves’ Ilist. Eny.
365, 366.
'
The word give, in a contract, does not Law, 223.
As to the work itself, there is little doubt
import a mere gratuity. “ To give ﬂour for
wheat,” is to give it in consideration and as of its being the most ancient treatise on
an equivalent. See 2 Comstoclds R. 156. English law. Spelman remarks that Glan
GIVEN. [Lat datum, Fr. done, qq. v. ville was the ﬁrst who attempted to make
Anciently written 3/eoven, and 3/euen, (qq. v. that law a lea; scripto, or written law. Hic
GLADIUS. Let A sword. An an cum ad swam ueque mtatem, dypaqhg, id est,
cient emblem of defence. Gladius signi non scripla, mansisset mazima pars juris
ﬁnat dqfensionem regni ct patriw. Bracl. nostri, omnium primus zyypaq.-av reddere ag
fol. 5 b. Hence the ancient earls or comites, gressus est. Spelman, vocc. Justitia, Jus
(the king’s attendants, advisers, and asso titiarius. But it possesses a higher inter
ciates in his govermnent,) were made by est even than this, from the fact of its be
ing the oldest work of the kind in Europe.
being girt with swords. Id.
The emblem of the executory ower of Dr. Robertson observes that it Was the
the lawin punishing crimes. 4 1. Com. ﬁrst undertaking in any country in Europe,
to collect into one body the customs which
177. See Jus gladii.
GLANS. Lat. In the civil law. Acorns then regulated the administration of jus
or nuts of the oak or other trees. Brine tice, and thus to render the law ﬁxed. 1
Robertsorfs Charles V. Appendix, Note xxv.
néus.
In a larger sense, all fruits of trees. Defontaines, the oldest law writer in France,
Glandis nomine omnes fruclus continentur. composed his Conseil about half a century
Dig. 43. 28.
Id. 50. 16. 236. 1.
Glans afterwards. See Dqfonlaims.
GLEANING. The gathering of grain
oaduca; fruit which falls from the tree.
after reapers, or of grain left ungathered
Dig. 50. 16. 30. 4.
GLANS. Lat. In old English law. by reapers. Held not to be a right at
Acorns, nuts or mast of the oak and other common law. 1 H. BI. 51.
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GOD

GLEBA. Lat. In the civil law. A
GLOSSATOR. L. Lat. [from glam,
turf, sod or clod of earth.
q. v.] In the civil law. A commentator
The soil or ound; cultivated land in or annotator. A term a plied to the pro
general. Cod. hcodos. See Adscriptitius. fessors and teachers of t e Roman law in

In old English law.

Church land; (so the twelfth century, at the head of whom

lum et dos ecclesics.) Spelman. See Glebe. was Irnerius.

1 Mackeld. Civ. Law, 66.

Land to which the advowson of a church § 80.

GLOUC’. An abbreviation of Glouces
is annexed. Flcia-, lib. 3, c. 2, § 18.
GLEBARLE. L. Lat. [from gleba, tria, (Gloucester,) in old English plead
q. v.]

In old records.

Turfs or peat; ings and records.

Towns. Pl. 147. 1

peat lands. 1 Mon. Angl. 920. Cowell. Inst. Cler. 28.
GLEBE, Glebeland. , [L. Fr. glebe ,' L.
GLOUCESTER or GIJOCESTER, Slal
Lat. gleba.] In ecclesiastical law. Church ute of. A celebrated English statute.

land; land belonging to a parish church.

assed in the sixth year of the reign of

Cowell. Blount. A portion of land at
dward I. It is composed of ﬁfteen chap
tached to the beneﬁce of a rector or vicar, ters, in Law French, and is commented on
in addition to the parsonageor vicarage by Lord Coke in his second Institute. It
house, as part of its endowment. 3 Steph. was the ﬁrst statute that gave costs in ac
Com. 113. Anciently called dos ecclesirz. tions. 2 Reeves’ Hist. Eng. Lazc,144.
Lgmiewode, Prov. lib. 3, tit. de eccles. ordi ct seq.
.
. Spelman. Com. Dig. Dismes,
GLYN. In old English law. A valley.
ﬁc§1
B. 2. “' The four aickers of land, quhilk 0'0. Litt. 5 b.

is graunted to the ministers of the evangell
within this land, is called ane gleeb_e.” Slcene
de Verb. Signtf. voc. lllansus.
GLOS. Lat. In the civil law. A hus
band’s sister. Dig. 38. 10. 4. 6.

GLOSS.

[L. Lat. glossa, q. v.] An

GO.

[Lat. ire ; L. Fr. aler.]

In prac

tice. To be dismissed from court. “To
go without day,” applied to a defendant, is
is to be ﬁnally dismissed, or discharged
30111 the action. See Day, Eat ind: sine

ze.

To issue from a court. “ The court
the text of a work, for the purpose of ex said a mandamus must go.” 1 W. BI. 50.
planation. Particularly applied to the “A mandamus had gone.” Id. 63. ‘‘I
comments onthe Roman law. See Glossa. think the mandamus ought not to go."
GLOSSA. L. Lat. [from Gr. yxrrmm, a Lawrence, J. 2 East, 213. “Let a super
tongue.] A gloss, explanation or inter sedeas go.” 5 Mod. 421. “ The writ may
pretation. The glossw of the Roman law go.” 18 C. B. (9 J. Scott,) 35.
are brief illustrative comments or annota
To rest; to roeeed. “ The case of
tions on the text of Justinian’s collections, Buckland v. Tan ard goes on the ground of
made by the professors who taught or lec more or less diﬁiculty,” dzc. Lord Ellen
tured on them about the twelfth century, borough, 2 East, 458.
and were hence called glossators. 1 Mac
GOAT, Gote. In old English law. A
keld. Civ. Law, 66, § 80. These glosses contrivance or structure for draining waters
were at ﬁrst inserted in the text with the out of the land into the sea. Callis de
words to which they referred, and were scribes goats as “ usual engines erected and
called glosses interlineares ; but afterwards built with portcullises and doors of timber
they were placed in the mar in, partly at and stone or brick, invented ﬁrst in Lower
the side, and partly under t e text, and Germany.” Callis on Sewers, [91,] 112,
called glossw marginales. A selection of 113. Cowell deﬁnes gate, a ditch, sewer
them was made by Accursius, between or gutter.
A. D. 1220, and 1260, under the title of
GODBOTE. Sax. [from God, and bole.
Glossa ordinaria, which is of the greatest a ﬁne, or amend.] In old English law. A
authority. Id. ibid.
ﬁne, or amercement anciently imposed for
Glossu viperina est qua: corrodil; viscera offences against religion; an ecclesiastical
toxtus That is a viperous gloss which or church ﬁne. Cowell. Blount.
eats out the bowels of the text. 10 Co.
GODGILD, God-geld. Sax. [from God.
70, Case of the Marshalsea. Otherwise and gild or geld, a payment] In Saxon
annotation or comment on any passage in

expressed, Viperina est cxpositio qua corro law. That which is paid or offered to God.
dit viscera textus. 11 Id. 34 a, Powlter’s or his service. LL. Alured. praef.
case. 2 Bulstr. 79.
man, voc. Geldu-m.

Spri

(689)

GOO

G00

‘GODS PENNY. In old English law. 2 Bl. Com. 297, 444.
Earnest money.

See Denarius Del.

It is technically

distinguished from a valuable consideration,

GOGINGSTOLE. An old form of the (q . v.)
Cowell.
GOOD COUNTRY. In Scotch law.
GOLDA. L. Lat. n old records. A Good men of the country. A name given
sink or passage for water. 2 jllon. Angl. to a jury. See Bona patria.
619. Cowell.
GOOD MAN. ' [L. Lat. probus homo.]
GOLDSMITHS’ NOTES. In En lish A good and lawful man; (probus et legalls
law. Bankers’ notes. Originally so crﬁled, homo.) 3 Bl. Com. 102. Good men;
because the bankers of London were origi (probi or bont hominea, L. Fr. bones gents.)
word cuckingatool, (q. v.1)

nally oldsmiths also. Wharton’s Lez.
Good and lawful men; (probi et legales ho
G-O IARDUS. L. Lat. A jester, buf mines.) Mag. Chart. 9 Hen. III. e. 14.
foon or juggler. Spelman, voc. Goliar Terms applied, in old English and feudal
denais.
law, to persons of unexceptionable charac

GOOD.

[L. Fr. bon bicn.]

Valid; suf ter, and especially such as were qualiﬁed

ﬁcient in law; etiectual; unobjectionable. to act as jurors or witnesses in courts.

Responsible; solvent; able to pay an
amount speciﬁed.
Of a value corresponding with its terms;
collectable. A note is said to be good,
when the payment of it at maturity may
be relied on. See 26 VermontR. 406-413.
GOOD IN PART, BAD IN PART.

An instrument may be good in part, though
void for the residue.

See 8 East, 231, 286.

As to the application of this rule to volun

Sec

Boni homines, Legalis homo, Probue homo.

The expression “good and lawful men” con
tinues to be used in modern law, and criers

in American courts ordinarily address a
jury
'
as “ You good men,” &c.
GOOD WILL. The custom of any
trade or business. The beneﬁt or advan
tage attcnding a particular business, in corr
scquence of the patronage it receives from
constant or habitual customers. See Storg

on Partn. § 99. 1 Hoﬁ'man’s R. 68, 69.
GOODS. [Lat. bona ,' Fr. biena] A
or ABEAR term applied to certain descriptions of

tary assignments, see Burrill on 1issign

meats, 442—448.
GOOD ABEARING,
ANCE.) Lat. bonus gestus.

lish law.

In old Eng

he exact carriage or behaviour

things movable, and said to be one “ of
large signiﬁcation.”

VVilde, J. 3 illetcal/"’s

R. 367. In some of its connections, how
ple, to which men were sometimes ancient ever, it is of more extensive import than in
ly bound, upon their evil course of life or others. Story, J. 2 St0rg’s R. 52. Strict
loose demeanor. He who was bound to ly, it seems to be applicable only to inani
this was more strictly bound than to the mate movables, bein in this respect less
peace; for the peace was not broken with comprehensive than chattels, which include
1 Chill. Gen. Pr. 89, 90. 2
out an actual atfray, battery, &c.; but this animals.
might be forfeited by the number of a Chill. Bl. Corn. 384, note. Nor does it,
of a subject to the king and his liege peo

man's company, or by his or their weapons.

Lamb. Eirenarch. lib. 2, c. 2.
Termes de la

according to Blackstone, embrace every va

Cowell. riety even of inanimate property, goods
beinrr classed by him with plate, money,

By the statute 34 Edw. III. e. 1, jus jewels, implements of war, garments and
tices of the peace were empowered to bind vegetable productions, as so many species
over to the good behaviour towards the of inanimate things. 2 Bl. Corn. 389. So
king and his people, all them that be not
of good fame, wherever they be found.
Blackstone refers to the provisions of this
statute as still in force. 4 Bl. Com. 256.
But according to Mr. Stephen, in what
manner and to what extent they ought at
the present day to be enforced, may be
doubtful. 4 Steph. Com. 317.
GOOD CONSIDERATION. A consi

it has been held that the term “ goods” in
a deed or contract will not, in general, in
clude ﬁxtures. 1 Chill. Gen. Pr. 90. In
the United States, goods have been held to
include money, bank notes and coin, pru
missory notes and the stock or shares of an
incorporated company. 5 jl[ason’.s- R. 537.
See 2 Storg’s R. 52. 3 1l[etcalf’s R. 365.
20 Pick. R. 9. See Bona, Chattels.
In wills, the term goods is taken in a
deration of blood, or of natural love and
affection; as where a man grants an estate ‘large sense, and will comprise the entire
to a near relation, being founded on motives personal estate of a testator, unless re
of nerosity, prudence and natural duty. strained by the context within narrower
44
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1 Jarman on Wills, 692, (594,

Perkins’ ed. 1849.)

GRA

GOT.

L. Fr. A sluice, drain or ditch.
See Goat.
GOULE D’AOUST. L. Fr. The le
of August, or the ﬁrst of August.
el
ha m.
GRA’. An abbreviation of gratia. 1
Inst. Uler. 10.
GRACE. L. Fr. and Eng. [Lat. gra
tia.] Favor or indulgence, as distinguished
from right. Acts of parliament granting
pardons are called acts of grace. 1 Bl.
Com. 184. Plus de grace q’ de droit ;
more of favor than of right. Britt. c. 69.
GRACE, Dagsof, See Days of grace.
GRADALE, Graduate. L. Lat. In

It is called nomen Kelham.

gerwralissimum, and when construed in the
abstract will embrace all the personal es

tate of a testator, as stock, bonds, notes,
money, plate, furniture, &c. 1 Roper on
Legacies, 250. Ward on Legacies, 208,
209. Story, J. 2 Story/’s R. 53. See
Household goods. ‘

Good, in the singular, is rarely used.

2

Bl. Com. 424, 425.
GOODS AND CHATPELS.

[L. Lat.

bono et catalla; L. Fr. biens et cateu:t.]
A phrase very commonly used to designate
personal property; the word chattels serv
ing to extend its application to subjects
which the word goods alone would not em
brace. It includes not only personal pro
perty in possession, but also choses in
action, and, by force of the word chattels,
all animate as well as inanimate property,

canon law.

A book pertaining to the oili

ces of the Romish church, and enumerated
among its furniture in the Provinciale An
glicanum. Lgndewode Prov. Angl. lib. 8,
tit. de eccles. wdzl/ic. c. 2. Spelman. Plowd.
542.

emblements and other ve etable produc

GRADATIM. Lat. [from gradus, q. v.]
tions, and leases for years of ouses or lands. In old English law. By degrees or steps;
12 Co. 1. 1 Atk. 182. 1 Uhitt, Gen. Pr. step by step; from one degree to another.

so, 90.

Bract. fol. 64.
GRADUS. Lat. In civil and canon
unless restrained by the context, pass all law. A degree in relationship. Inst. 3. 6.
the personal estate, including leases for Dig. 38. 11. The word properly denotes
In wills, the term goods and chattels will,

years, cattle, corn, debts and the like. a step, and is ﬁguratively used, like the Gr.

Ward on Legacies, 208, 211.

ﬁaepds, to express the course of relationship

GOODS AND MERCHANDIZE. [L. upwards, downwards, or collaterally, step
Lat. bona et merchandisaa] > A phrase used ping, as it were, ( gradiendo,) from one per
to designate personal property. See Vaugh. son to another in the series. Gradus dicti
170, arg.
rant 6. similitudine scalarum locorumvepvo
GOODS, WARES AND MERCHAN clivium. Dig. 38. 10. 10. 10. See De
DIZE. A phrase of frequent occurrence gree. _De gradu in gradu-m ; from degree

in statutes, pleadings and other instruments.

to degree, or from steptostep.

Bract. fol.

In the Statute of Frauds, it has been held 374. A gradu in gradum. Fleta, lib. 6,
in Massachusetts, to include the stock of an c. 2, § 1. Bracton uses the word to signify

incorporated company, but the point is not the place occupied by a person in a scale
settled in England. 20 Pick. R. 9. 2 or scheme of consanguinity; and where
Kent’s Com. 510, note. In Georgia, the such place was left vacant by the death of
words have been held not to include treas such person, he ealls;it gradus vacuus, (a
ury checks. Id. ibid. Dudley’: R. 28. vacant or void degree.) Brut. fol. 134,
See Mercbandize.
374. See Fleta, lib. 6,’ c. 17, § 4.
GOOLE. from Fr. goulet, or Lat. gula.
GRADUS. Lat In old English law.
In old En lis law. A breach in a ban De ee; rank; grade. Applied to the
or sea-wal , or aﬂpassage worn by the ﬂux ran of a master in chancery,- and of a ser
and reﬂux of
e sea. Stat. 16 and 17 jeant at law. Status et gradus; the state
and degree. Treatise of the Jlfaisters qt‘
Car. II. c. 11.
GORE. Asmall narrow slip of ground. the Chauncerie, III.
Kennett’: Par. Ant. 534, 393. Cowell.
GRAFFARIUS, G1-apharius. L. Lat
GORS, Gorse, Gorce, Gort, Guort. L. In old English law. .A graﬂ‘er, no
or
Fr. and Eng. In old English law. A scrivener. Stat. 5 Hen. -VIII. c. 1.
wear; a poo or pit of water,,or conﬁned
GRAFIO, Graphic, Gravio, Gravim.

lace in a river, to take or keep ﬁsh in. Graphius. L. Lat. In early European
omesday. Spelman. Britt. c. 20, 62. law. A ﬁscal judge: and derivatively, a
00, Lift. 5 b.
count, (comes ;) a count’s deputy, or wis
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count, (vice comes, reeve or sheriﬁ‘;) a
judge; a chief or presiding magistrate.
Answering to the Anglo-Saxon gerefa,
which Spelman supposes to be from the

GRA

choice of this mode of trial instead of that
by battel, which previously was the only

method in use. 3 Bl. Corn. 341, 351.
Glenn. lib. 2, cc. 6, 7. It consisted of four
same root gerqfan, or reafen, to take or ex knights, returned by the sheriﬂ", who chose
act; the propermeaning of the word, in twelve others to be joined with them; the

his opinion, being an exactor, or collector whole assise thus being composed of six
of taxes, or public dues. Spelman, in voce. teen jurors, or reco itors, as they were
The word graﬁo is conﬁned to the laws of otherwise called. 3
Corn. 351. Glenn.
the early continental nations, and is gene lib. 2, cc. 11, 12. 1 Reeves’ Hist. Eng.
rally used to denote a ﬁscal judge or count. Law, 86. See De magna assise eligenda.
L. Salic. titt. 33, 55. L. Ripuar. em. 34,
'*,,,"‘ This kind of assise and the manner
84. See Judea: ﬁscalis, Comes. It occurs, of choosing it are very full described by
however, in a charter of Kenulph, king of Glanville, who is supposed y Sir William

the .Mercians, quoted in the Momsticon Blackstone to have advised the measure
Anglicanum, tom. 1, p. 100.
Gravius, Greve.

Cowell. See itself. 3 Bl. Uom. ub. sup. The assise
was called grand, according to Mr. Reeves,
L. Lat. In old because the jurors were all knights, and

GRAFIUM, Graﬁum.
records. A writing book or register; a were brought together also with more
cartulary of deeds and evidences. Cowell.
GRAILE. The same as Gradale, (q. v.)
GRAIN. [Lat. granum.] The twenty
fourth (anciently the thirty-second) part of
a. pennyweight, or weight of an English
penny. By the statute Cmnporitio Mem
rarum, 51 Hen. III., it was ordained that
the penny sterling should weigh thirty-two
ains of corn from the middle of the ear;
ponderabit triginta et duo gram frumenti

in media spicce.)

These natural grains

were afterwards reduced to twenty-four ar
tiﬁcial grains. Cowell. Spelman, voc. De
narius. Stow’s Ann. cited ibid.

GRAMMATOPHYLACIUM.

ceremony than those who composed the
ordinary, minor or petit assise. 1 Reeves’
Hist. Eng. Law, 86. Spelman, voc. As
8i8¢L It continued in use in England down
to a recent period, being abolished by
statute 3 & 4 Will. IV. c. 42, § 13.

A

similar kind of jury was also formerly in
use in the state of New-York, when writs

of right were authorized forms of proce
dure.

1 Rev. Laws of 1813, 50.’

GRAND BILL OF SALE.

In mari

time law. The German bielbrief has been
sometimes so called. Jacobsen’s Sea Laws,

12. The English, French and American
Gramo register of a vessel commences with the

Lat. [from Gr. ypipparq writings, and cam, a contents of the bielbrief. Id. 13. See
In the civil law. A place for Bielbrieﬁ The English cases speak of the
keeping writings or records. Dig. 48. 19. transfer of a ship at sea by the assignment
of the grand bill of sale ,' an expression
9. 6.
GRANATARIUS. L. Int. In old which is understood to refer to the instru
English law. An officer having charge of ment whereby the ship was originally trans
a granary. Fleta, lib. 2, c. 82, § 1; c. 84. ferred from the builder to the owner, or

keeper.]

GRAND. L. Fr. Great; large. Grand ﬁrst urchaser.

3 Kent’s Com. 133.

G AND CAPE. In practice. A ju
dicial writ in the old real actions, which
nus.) Great; la e; high. Aword formed issued for the demandant, where the tenant,
from the Freniih, and still in use; con after being duly summoned, neglected to
trasted generally with petty, (Fr. petit,) appear on the return of the writ, or to cast
and denoting superiority either in magni an essoin, or, in case of an essoin being
tude, number or quality, as grand jury, cast, neglected to appear on the adjourn
grand larceny; or in point of precedence, ment day of the essoin; its object being
dignity, importance or legal eﬁicacy, as to compel an appearance. Roscoe’: Real
grand assize, grand cape, grand distress, Act. 165, et seq. It was calleda cape, from
the word with which it commenced, and a
(mg v-)
RAND ASSIZE. [L. Lat. magna grand cape (or cape magnum, to distinguish
assisa.] In practice. A special or extra it from the petit cape, whic lay aﬁcr ap
ordinary kind of jury, introduced by king pearance. Id. ibid. See Cape.
GRAND CAPE AD VALENTIAM.
Henry II. for the trial of writs of right, the
arbres ,' large trees. Dyer, 79, (Fr. ed.)
GRAND. [L. Fr. graund ; Lat. mag

tenant or defendant being allowed the L. Lat.

A species of grand cape which

can __
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issued against a vouchee, or person vouched and is still retained in the action of queer
to warranty in a real action. Roevoe’s
Real Actions, 268.
GRAND COUTUMIER, or Coutumier
de France. In early European law. Acol
lection of the customs, usages and forms of

impedit.

Blount.

3 Stepk. Com. 662.

GRAND JURY. In criminal law. A
jury of inquiry, summoned at courts of ses
sions and oyer and terminer, whose duty it
is, after being duly sworn and charged by

practice which had been in use from time the presiding judge, to receive and hear
immemorlal in the kingdom of France, ﬁrst
projected by Charles VII. in 1453, but not
completed until 1609. C'rabb’s Hist. Eng.
Law, 69. It consisted of the coutumiers,
(or collections of customs,) of the various

complaints or accusations in criminal uses
and if they ﬁnd them sustained by evidence,

(which is presented on the part of the
prosecution alone,) to ﬁnd bills of indict
ment against the persons complained of.‘E

provinces and places in France. The best 4 Bl. Gm. 302, 303. 4 Steph. Com. 369,
edition of this is by Richebourg, in four vol 370. It is called grand, to distinguish it
umes folio. It contains near one hundred from the ordinary or petit jury, being com
collections of the customs of provinces, and posed of a larger number of jurors, vary
two hundred collections of the customs of ing from twelve to twenty-three. Id. ibid.
Butler’s Co. In New-York, it is composed of a number
varying from sixteen to twenty-three. 2
GRAND COUTUMIER DE NOR Rev. St. [724,] 605, § 26. It is sometimes
MANDIE. L. Fr. A collection of the termed the grand inquest.
laws and ducal customs of Normandy,
GRAND LARCENY. In English crimi
composed about A. D. 1229, in the reign nal law. A stealing of property of above
of Henry II. of England. Hale’s Hist. the value of twelve pence. 4 Bl. Com.
cities, towns and villages.
Litt. Note 77, Lib. 3.

Com. Law, c. 6. This, from its high an 241. So distinguished from petit larceny,
tiquity, and the relation it bears to the_fenda.l which was theft of property to the value of
jurisprudence of England, is particularly twelve pence or under. The distinction
interesting to an English reader. The most between these two kinds of larceny is of
esteemed edition is that by Basnage, A. great antiquity, and was only recently
D. 1678.

Grablfs Hist. Eng. Law, 69. abolished in England by statute 7 dz 9 Geo.
1 IV. c. 29, ss. 2, 3, 4. Fleta, lib. 1, c. 38,
Reeves’ Hist. ~Eng. Law, 224-, 225. But §10. 4 Steph. Com. 159. 2 Russell on
ler’s Hor. Jar. 92. 3 Kent’s Com. 501
Crimes, 1. In the Unit-ed States it is gen
.Butler’s Co. Litt. Note 77, Lib. 3.

503, note, ad.ﬁn.

erally rctaiued, although the sum adopted

GRAND DAYS. In English rac as its basis is much above the old English
tice. Certain days in the terms, whic are standard. Wharton’; Am. Grim. Law. b.
solemnly kept in the inns of court and‘ 5, ch. 5,§1705,et seq. Lewis’ U. S. Grim.
ehancery, viz. Candlemas day in Hilary Law, 442, 444. 2 Russell 0'» Crimes, 1,
Term, Ascension day in Easter, St. John (Am. ed. 1850, note.)
In New-York,
the Baptist’s day in Trinity, and All Saints grand larceny is the felonious taking of
in Michaelmas; which are dies non-juridtci. ‘personal property of the value of more
Termes de la Leg. Cowell. Blount. Whar- 1 than twenty-ﬁve dollars. 2 Rev. St. [679.]

ton.

Accordingto Mr. Holthouse, they are

566, § 63.

days set apart for peculiar festivity; the
GRAND SERJEANTY. [L. Fr. ground
members of the respective inns being on serjeantie ; L. Lat. mag-na se-rjeantia or ser
such occasions regaled at their dinner in jrmteria, or magnum sarvitium.] In Eng
the hall, with more than usual sumptuous lish law. A species of tenure in capite.
I(called, though improperly, a species of
ness. Holthouse, in voc.
GRAND DISTRESS. [L. Fr. ground -knight service,) whereby the tenant was
destresse; L. Lat. magna distrz'ctio.] In bound, instead of serving the king‘ generally
English practice. A process which for ‘in his wars, to do some specie honorary
merly issued in actions, where the tenant : service to the king in person; as to carry
or defendant, aﬂer being attached, and so his banner, his sword, or the like, or to be
returned, neglected to appear; its object \ his butler, champion, or other oﬁicer, at his
bein to compel ah appearance by distrain
ing his goods and the proﬁts of his lands.

coronation.

2 Bl. 00171. 73.

Litt. sect.

153. Britt. c. 66. Fleta, lib. '2, c. 4. 1
Oowell. Britt. c. 26. 3 Bl. Com. 280. It is Steph. Com. 188. It was called grand scr
called grand from its extent and stringency, jeanty, as well in respect of the excelleney

GRA

(tea)

GRA

and greatness of the person to whom it was
In the United States, the term grant
to be done, as of the honor of the service continues, in general, to be speciﬁcally ap
itseif. 0'0. Litt. 105 b. The services of plied to the conveyance of incorporeal he
this tenure are still reserved by the statute reditaments, and to letters patent from
12 Car. II. c. 24, though the tenure, in government. In New-York, however, by
other respects, is converted into free socage. the Revised Statutes, this ancient and dis
1 Staph. Com. 197, 198. 1 C‘rabb’s Real tinctive meaning of the word has been ab
Prop. 591, 592, § 747.
rogated, and deeds of bargain and sale, and
GRANGE. L. Fr. and Eng. [L. Lat. of lease and release, includingall convey
grangia, grcmgea.] A building where corn ances of the inheritance or freehold, are de
or grain is kept and stored; a barn or gra clared to be deemed grants. 1 Rev. Stat.
nary. Co. Litt. 5 a. Spelman, voc. Gra [73s,] 731, §§ 137, 138, 142. 4 K'ent’s
narium. Reg. Orig. 289 b.
Com. 491, 492. So, in Masaehusetts, the
The term also includes other outbuild term grant in a statute, means the transfer
ings necessary for husbandry, as stables for of lands or houses by deed or other effec
horses, stalls for oxen, and other animals, tual conveyance, and does not apply exclu
&c. Id. ibid. Lg/ndewode, Prov. Angl. sively to incorporeal hereditaments. 2 Hil
lib. 2, tit. De judiciis, c. Item omncs. Spel lia.rd‘s Real Prop. 297. So, in New-Hamp
man. It is used, in England, as an ordinary shire and Maine. Id. ibid. See United
term for a farm-yard or farmery. Brande. States Digest, Grant.
GRANGEA, Grangia. L. Lat. In old
GRANT OF PERSONAL PROPER
English law. A grange; a barn where TY. A method of transferring personal
grain is threshed and kept. Fleta, lib. 2, c. property, distinguished from a gift by be
82. Reg. Orig. 289
Stat. Wcstm. ing always founded on some consideration
2, c. 39. Spelman, voc. Granarium. See or equivalent. 2 Bl. Corn. 440, 441. Its
proper legal designation is an assignment,
Grange.
GRANGIARIUS, Grangerus. L. Lat. or bargain and sale. 2 Steph. Com. 102.
To GRANT. [L. Lat. concedera] An
In old English law. A granger, or grange
keeper. Fleta, lib. 2, c. 82, § 1. Uowell. operative word of conveyance, particularly
GRANT. L. Fr. Great. Desuth le appropriate to deeds of grant, properly so
grant seal le rog ; .under the great seal of called, but used in other conveyances also,
the king. Stat. Uonf. Cart. 25 Edw. I. in such as deeds of bargain and sale, and
not. La grant chartre des franchises de leases. See Grant, Bargain and Sale,
Lease. According to Lord Coke, the word
E'ngZeterre. Art. sup. Chart.
GRANT. [L. Lat. concessia] In a concessi (I have granted) may amount to a
large sensc—the passing of athing from grant, a feotfment, a gift, a lease, a release,
one person to another. In this sense, it a conﬁrmation, a surrender, &c.; and it is
comprehends feotfments, bargains and sales, in the election of a partyto use it to which
gifts, leases, &c., for he that gives or sells of these purposes he will. 0'0. Litt. 301 b.
grants also. Shep. Touch. 228. Story, J. It is the ggneral operative word of convey
ance in ew-York. 4 Kent’s Com. 491.
4 Mason’s R. 69.
In a more strict and proper scnse—a It was formerly held, in England, to amount
species of common law conveyance, appro to a. covenant in law. See Uoncessi. But
priate to the transfer of iucorporeal heredi by a late act of parliament, it is declared
t-aments, (as rents, &c.) and of estates in not to imply any covenant in law in respect
expectancy, (as reversions and remainders,) of any tenements or hereditaments, except
in corporeal hereditaments, of which no in cases where, by act of parliament, it is
livery, (that is, delivery,) can be made. 2 declared that it shall have such eﬂ‘ect.
Bl. Com. 317. 1 Steph. Com. 474. Hence Stat. 8 dz 9 Viet. c. 10, s. 6. In Pennsyl
these hereditameuts and estates are said to vania, the words “ rant, bargain and sell,”
lie in grant, while corporeal hereditaments in a conveyance, ave been held not to
in possession are said to lie in livery. Id. amount to a general warranty, but merely
ibid. 0'0. Litt. 172 a. Shep. Touch, 228. to a covenant that the grantor has not
IVathins’ Conv. 193. 4 Kent’s Com. 490. done any act, nor created any incumbrance
The appropriate and operative words of a whereby the estate granted by him may be
grant are, “have given and granted,” (an defeated. 2 Binneg/’s R. 95. And the
ciently, dedi et ooncessi.) 2 Bl. Com. ub. same rule prevails in Delaware and Mis
sup.

1 Staph. Com. ub. sup.

souri.

Holthousds Law Dict. (Am. ed.)

(694)

GRA

.GRE

See 2 Hilliard’s Real Prop. 365. In Mis the essence of a complaint. A cause of
sissippi it is otherwise. See 26 Aliesissipﬂ complaint. ‘ Lee, C. J. 1 W. Bl. 25.
GRAVARE. Lat. In old English law.
R. 599.
GRANTEE. [L. Lat. cancessua] The To grieve or aggrieve ; to injure or oppress
Stat. Westm. 2, c. 36, 37. G1a'vati;
person to whom a
nt is made.

GRANTOR.
Lat. concesson]
person by whom a grant is made.

‘
The aggrieved. Id. ibid.
GRAVIS. Lat. Grievous; great. Ad

GRANTZ, G1-aunts, Grauntez, Graints. grave damnum; to the grievous damage.
Grandees, or great men. Parl. 11 Co. 40.
GRAVIUS, G1-avia. L. Lat. In old
Rot. 6 Edw. III. 11. 5, 6. Kelham.

L. Fr.

GRAPHIA. L. Lat. [from Gr. ypa¢’;.] European law.
In old European law.

A writing.

Spel

man.

A grave; a chief magis

trate or oﬂicer. A term derived from the
more ancient graﬁo, and used in combi

The oﬁice or territorial jurisdiction of a nation with various other words, as an
oﬂicial title in Germany; as Margraviua,
graphic or _qra_ﬁo. Id. See Graﬁo.

GRASS-HEARTH.

[q. d. graze earth.] Rheihgracdus, Landgraviue, &c.

Spel

The grazin or turningup ma-n, voc. Graﬁo.
GR’E. A ' contraction of Grave. 1
the earth with a plough.
he name of a
customary service for inferior tenants to Inst. Cl. 10.
GREAT TITHES. In English eccle
brin their ploughs, and do one day’s work
for t eir lords. Kennett’s Par. Ant. 496, siastical law. Tithes of corn, peas and
beans, hay and wood. 2 Chitt. Bl. Com.
497. Cowell.
GRASSUM. See G1-essume.
24, note. 3 Staph. Com. 127.
GRATIS. Lat. In old English law.
GREE, Gre. L. Fr. Satisfaction; con
Freely; gratuitously; without fee. Mag. tentment. A faire gree; to make satisfac
Cart. 9 Hen. III. e. 26. Id. Johan. c. 35. tion. Artic. sup. Chart. 0. 12. Soil gre
The original articles (c. 26) have liberé. . maintenant fait. Id. c. 2. Fra gree al
GRATIS DICTUM. Lat. Avoluntary defendaunt ; shall make satisfactiontothe
assertion; a statement which aparty is not defendant. Britt. c. 25. Cowell.
Agreement; will; consent. Perle ee.
legally bound to make, or in which he is
not held to precise accuracy. 2 Kent’s ou sans le gree; by the consent, or without
the consent. Stat. We-stm. 1, c. 1. See
Com. 486. 6 Metcalf’s R. 260.
GRATUITOUS. [Lat. gratuitus, from Id. c. 22. Ban gree ou mal gree le tenant;
gratis, frccly.] Without valuable or legal whether the tenant be willing or unwilling.
consideration. A term applied to deeds of Britt. c. 41. De lour gree ; of their own
accord. Id. c. 27.
conveyance. Sec Gift.
I
Cowell treats this as an English word,
In old English law. Voluntary; with
out force, fear or favor. Bract. fol. 11, 17. and it may have anciently been used as
GRAUND, Gragmde.
L. Fr. [from such; but the passages above quoted show
Lat. grandis, great] Great; high. Ala it to be French. It seems to be the root
unde grevaunce ,' to the great grievance. of the word agree.
In old records.

ﬂit. c. 21.

Graund treson ,' great or high

treason. Id. c. 8.
GRAUNT, Graunte. L. Fr.
Gmu-nt duresce; great hardship.

GREEK.

An important language in

law, being the language of a large portion

Great. of the Corpus Juris Civilis. The Novels
Yearb. of Justinian and his successors are, almost
without exception, written in Greek;
P. 2 Edw. II. 39.
GRAUNTE. L. Fr. Grant. Britt. c. 30. several of the constitutions in the Code are
GRAVA, Grova. L. Lat. In old Eng in the same language; and extracts from
lish law. A grove; a small wood; a cop Greek writers, with numerous detached
pice or thicket. 00. Litt. 4 b. Cowell. words, and phrases, are scattered through
the Pandects. The compilation called the
Blount. Spelman.
A thick wood of high trees. Dugdale’s Basilica, (q. v.) embracing the whole of
Warwickshire, 503 b. Blount.
Justinian’s collections, is also written in
GRAVAMEN. L. Lat. [from gra the same language.‘
This Greek of the civil law, however, is‘
vare, q. v.] In old English law. Injury ;
oppression. Ad gravamen tenentis sui. to a great extent, a corrupt and barbarous
dialect, resembling in its uncouth combina
Fleta, lib. 2, c. 47, § 10.
A grievance, or thing complained of; tions those varieties of the Latin and
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French, known as LawLatin and LawFrench,
which were for so long a period the
ages of the law and practice of Eng
land, and obviously framed on the same
principles. Its peculiarities are (1) the
conversion of Latin words into Greek, by
simply writing them in Greek letters; (2)
the mixture of Latin and Greek words to
gether; and (3) the formation of new
words by giving to Latin words Greek
terminations.

GRE

GREEN CLOTH. In English law. A
board or court of justice held in the count

ing-house of the king’s [or queen’s] house
hold, and com osed of the lord steward

and inferior 0 cers.

It takes its name

from the green cloth spread over the board
at which it is held. Wharton’sLe:c. Cowell,
voc. Counting-house.

GREENHEW, Grenehugh.

In forest

law. The same as vert, (q. v.) Manwood.
part. 2, c. 6, nu. 5.

Termes de la Ley.

Of the ﬁrst of these eeuliarities, (Latin
GREEN WAX. L. Lat. viridis cera.]
in Greek letters,) Sir illiam Blackstone In old'English law.
he estreats of issues,
has given a few examples in his com ﬁnes and amerciaments in the cxehequer,
mentaries.

3 Bl. Com. 321.

The follow

delivered out to the sheriffs under the seal
of that court made in green wax, to be
M5, (dam) God. 1. 46. 5. Nov. 103, c. 2, 3. levied by them in their several counties.
:Emp¢56rou;, (ezheredatua) N00. 1, C. 1, § 4. Stat. 42 Edw. III. e. 9.
Stat. 7 Hen.
niaoeu,
JVOU. 2, 0. 4.
IV. e. 3. Termes de la Ley. Cowell. 4
xnwu'ovX|igw;, (COTE-‘I1LZG7‘II8.) N00. 8.
Inst. 107. See Estreat.
Mydru, (legata.) God. 6. 4. 18.
GREEVE. . L. Fr. Grievous. Stat.
pndtpdrulp, (modemton) Nov. 28, tit.
Westm.-1, e. 5. See G1-eve.
Dliylin, (uncia.) Nov. 18, in tit.
GREGORIAN CODE. The code or

ing may be added:

NOV. 22, C. 33.

collection of constitutions made by the R0

m/invxaprqg, (tabulariua) Nov. 1, c. 2,§ 1.
1rpaur6o'iro;, (prwpo.~n'tus.) God. 11. 7. 16.
ean-04;. (factia) Nov. 68, in tit.
The following present examples of Greek
and Latin words, intermixed:
we mortis causa dwgcdv. Nov. 1, e. 1, § 4.
an bona gratia U1-“Arum. Nov. 22, c. 30.

man jurist Gregorins. See Codex Grego
nanus.
GREINDER. L. Fr. Greater. Grain

oI'n:ro6¢pauxro§, (lL8llfT1.tCt2l8.)

der ou meinder ; greater or less.

IAN.

sect. 120. Greignour and greynour are
old forms of the word. Kelham.

GREMIUM.

Lat.

Bosom.

De gre

A
And the following exhibit the still more term formerly used to denote the sending
barbarous combinations produced by ad of a person as a delegate from a conven
ding to Latin words Greek terminations: tual church, monastery, or other body of
abstinarmw. Nov. 89, c. 3.
persons; is latere Zegere being the proper
calurnning. Nov. 49.
hrase where the delegate was sent by an
00X1SiBt0l'l&lhiv. Nov. 44, c. 2. Nov. 105. mdividual. I Spelman.
damnatw. Nov. 12.
GRESSUME, Gressum. In English
emancipation» Nov. 81, pr.
law. A customary ﬁne due from a copy
. intercession» Nov. 61, e. 1.
hold tenant on the death of the lord. 1
laterculw. Nov. 8, c. 1.
Sim. 654. 1 C1-abb’s Real Prop. 115,
:1‘ pi! xw7\6o'ru:|'I testator.

. legis action“.

mio mittere; to send from the bosom.

N01). 18, in tit.

Nov. 81, pr. '

O § 778. Called also grossome, (q. v.) and

privattw. Nov. 8, c. 7.
QUIOto; Muti»; SCwV0la;. Nov. 22, c. 43.
sportulm-_ Nov. 82, c. 7.
In contrast with the practice of writing
Latin words in Greek characters, may be
mentioned the still more common one of
writing Greek words in Latin letters : such
as chirographum, grammatophylacium, er
golabi, idioohira, irenarcha, logographi,
nauclerus, and others. These words are
of constant occurrence throughout the
Corpus Juris Civ-ilis, and present ad
ditional evidences of the extent to which

in Scotch law grassum. Bell’s Diet. voc.
Teinds.
This word seems to be a derivation or
corruption of the Lat. ingressua, (entry.)
El dant domino de fine pro ingressu suo
habendo in dicto messuagio ; and they give

to the lord as a ﬁne for having his entry in
the said messuage. Chartuary, quoted
Blaclcet. L. Tr. 108, note.

GREVA. L. Lat.

[Fr. greve.'

In old

records. The sea-shore, sand or each. 2
Mon. Angl. 625. Cowell.
GREVE, Gereve. Sax. [from Sax. ge
the law of the Roman empire has been refa, q. v.] The contracted form of gerqfa
or grqfa, used in the time of Edward the
indebted to the language of Greece.

T GRO
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Confessor, to denote a chief magistrate or ascun gros point; upon any material point.
lord, ( prafectus, prwpositus.) LL. Edw.
Uonf c. 35. Spclman, voc. Gmﬁo. An
swering to the Germ. grave, from gm;/io,
(q. v.) Afterwards still further shortened
by the Anglo-Normans into reve or reeee,
which continues to be used in English law.
Spclman, ub. sup. Cowell. Blount. There
were various compounds -of this word, as
ski-re-‘rrrevc, or shire-reve, the chief oﬁicer of
the shire or county, now sherrf; port-greve,
the chief magistrate of a ort; led-greve, of
a lathe; hunrlred-_91'e've, o a hundred; tun

Id. c. 98.
I
Great; large.
Gros mereme ; large
wood. Yearb. P. 7 Hen. VI. 47.

The whole of a thing. ﬁlettea le gros
aeant le parcel ; ut the whole before the
part. .T. 5 Edw. II. 29.
GROSS. [L. Fr. grease, gros; L. Lat.

grossus.]

Great or large. See infra.

In large quantities. In grosso; in the
gross, by the wholesale. See G-rocnw.
\Vhole or entire; absolute or indepen
dent; the opposite of appendant. Cowell.
_q1-eve, of a town or vill, and the like. See Common in gross.
Spelman, ub. sup. See Reve, Reeve.
GROSS AVERAGE. [L. Lat. amria
GREVE, Greece, Grtf. L. Fr. [from g-rossa.] In maritime law. That kind of
Lat. gr-avz'a.] Grievous; severe. Et sma average which falls upon the gross amount
en le greve mercy le my ; and shall be in of ship, cargo and freight. 8 Kent’s
the grievous mercy of the king; shall be Com. 232. More commonly termed general
heavily amerced. Stat. Westm. 1, c. 15. average, (q. v.)
GREVEMENT. L. Fr. Grievonsly;
GROSS NEGLIGENCE or NEGLECT.
heavily, or severely. Soit grevcment rente; [Lat. magna, or crassa negligentia.] In
'he shall be gricvously ﬁned. Stat. Westm. the law of bailment. The want of slight
1, c. 16. See Britt. c. 30.
diligence. Story on Bailm. §17. The
GREVER-. L. Fr. To hurt or harm. want of that care which every man of com
mon sense, how inattentive soever, takes
Britt. c. 22.
To prejudice or injure. Id. cc. 28, 39. of his own property. Jones oi: Bailm.
GRIEVED. Aggrieved. 3 East, 22.
118. 2 Kenﬂs Com. 660.—The omission
of that care which even inattentive and
GR-ITH. Sax. Peace.
GRITHBRECH.
Sax. [from grith, thoughtless men never fail to take of their
peace, and brych, a breach or breaking] own property. Clifford, J. 20 Ilowm-d’s
In Saxon and old English law. A breach R. 367. Gross negligence imports not a
or violation of the peace. In caus-is regiis malicious intention or desi n to produces
grithhrech, 100 sol.-—emendabit.
LL. particular injury, but a tioughtless dis
Hen. I. c. 36. Spelman. Sometimes called regard of consequences; the absence rather
frithbrech. LL. Etkelred. c. 6.
than the actual exercise of volition with
GRITHSTOLE.
Sax. [from _l/rith, reference to results. Sanford, J. 23 Connec
peace, and stol, a seat or chain] In Saxon ticut R. 443. And see 16 Howard’: 12. 469.
law. A seat, chair, or place of peace; a
GROSSA. L. Lat. - In old English
sanctuary; a stone within a church gate,

law.

A groat.

Cowell.

to which an otiender might ﬂee. So
A gross. I Jllon. Angl. 118. Terms.
called in an old rhyming charter of King Pl. 173.
Athelstan to the chapel of St. ‘Wilfrid of
GROSSE, Gros. - L. Fr. Great; large.
Grosses dismes; great tithes. Yarrb. P.
Rippon:
And within ysir Kyrke yate,
At ye stan yat Gritluiole hate.

5 Edw. III. 18.

GROSSE AVANTURE. Fr. In French
Skene writes the word girtholl.
marine law. The contract of hottomry.
GROCER. In old English law. A Ord. Mar. liv. 3, tit. 5. See Bottomry.
merchant or trader who engrossed all vendi
GROSSE BOIS, Gror bois, G1-osaeboyz,
ble merchandise; an engrosser. Stat. 37 Grosse bog/es. L. Fr. Great or large wood:
timber. Cowell. 2Inst. 642. Ambl. 188.
Edw. III. e. 5. See Engrosser.
GRON NA. L. Lat. In old records. Gros boia is not merely I2-aut bois as dis
A deep hollow or pit; a bog or miry place. tinguished from sub-bots, but is a distinct
Cowell. Spelman doubts as to the mean subject from both. Lord Elleuborough, 4
ingIGROS.
of this word.
L. Fr. Substance. En gros; ill. ti‘ 8. 136.
GROSSEMENT.
L. Fr.
Largely.
in substance. Britt. e. 22.
greatly.
Grosoement mseint; big with
Substantial; material; essential. Surl child. Plowrl. 76. 2 Mod. 8.

GUA
GROSSOME.
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GUARANTEE is used both as a noun

ﬁne, or sum of money paid for a lease. and verb, as another form of guaranty,

Plowd. 270, 271. Supposed to be a cor
ruption of gersuma, q. v.) See Gressume.
GROSSUS.

law.

Large.

L.

at.

(q. v.)
GUARANTOR. A person who under
In old English takes to guarant ; a warrantor; a surety.

Grossua pisois; large or

GUARAN , Guarantee. L. Fr; and
grcat lish. Bracl. fol. 14, 120. Grosses Eng. A promise to answer-for the pay
querc-us ; large oaks. Fleta, lib. 1, c. 24, ment of some debt, or the performance of
§ 8. Grout arbores ; great trees or wood. some duty, in case of the failure of another
Gro. Elie. 244.
> .
person, who, in the ﬁrst instance, is liable
In large quantities. Tom in grosso, to such payment or performance. Fell on
quam in retallia ,' as well by the wholesale Guaranties, 1. 8 Kenfs Com. 121.-—An
as by retail. Reg. Orig. 184.
engagement to be responsible for the debts
Important or material. Stat. Westm. 2, or duty of a third person, in the event of
c. 30.
‘
his failure to fulﬁl his engagement. Story
Excessive; extreme. [guaranties grossa; on Contracts, § 852. The primary mean
gross ignorance.
Fleta, lib. 4, c. 17, ing of guaranty is an undertaking to pay
_ 11.

1

the debt of another in case he does not pay

In Scotch law. it. 24 Pick. R. 250, 252. See Umted
A ground rent payable out of the ground States Digest, Guaranty.
This word seems to be essentially the
before the tenement in a burgh is built;
used in contradistinction to the term feu same with warranty ; being scarcely dis
annual. Scotch Diet. She-no dc Verb. tinguishable from garrantic and garranty,
(qq.
the old French forms of that word.
Sig. voc. Annuell.
GROUND ANNUAL.

GROUND RENT. Rent paid for the Guarantie is the form used by Mr. Fell in
privilege of building on unother’s land. his Treatise.
To GUARANTY (or GUARANTEE.)
Webster. A rent paid by a lessee who has
built on the ground leased; and thus dis [L. Lat. guarentare, yuarentisare] To be
tinguished from the rent paid to him by come responsible for the payment of money
the tenants of the buildings.‘
or the performance of a duty by another

In Pennsylvania, this term is used to de person; to warrant the payment of a debt
note a fee farm rent. 1 Hilliard’; Real
Prop. 239.
GROVA, G1-aw. L. Lat. In old re
cords. A ove. Spelman, voc. Grazra.

GROWI G CROPS of grain, and other
annual productions raised by cultivation of
the earth and industry of man, are per
sonal chattels. 1 D¢m'o’s R. 550. Grow
ing trees, fruit or grass, and other natural
products of the earth, are parcel of the
land. Id. ibid.
GROWING, (VVOOD,) although it

or performance of a duty by another, who

is primarily and properly liable to pay or
perform it; to undertake that a person
shall pay a certain debt or perform a cer
tain duty to another, or, in case of failure

on his part, that the party guaranteeing
will himself pay the debt, or answer for
the default.

The obligation of a guaranty

is essentially in the alternative, as is noticed
by Britten in his deﬁnition of garaunter,

(to warrant? Britt. c. 75. See Guaranty.
GUARD A, Wardia, Warda. L. Lat.
sounds in the present tense, to be taken [from Fr. garder, to keep] Ward; cus
in the future, unless stated to be (mmc) now tody; safe keeping; protection. Spclmcm.
Feud. Lab. 1, tit. 2. See Ward.
growing. 3 Leon. 54, 55. Id. 29, 80.
GUARDIAN,
Gordian, Gardeyne.
GRUME. L. Fr. Grain. Kclham.

GUADAGIUM, Guidoyium.

L. Lat.

from Fr. yardein,

v. ;) L. Lat. gar

[Fr. guydage ; from Sax. way, way; quasi ianua, guardianus ; at. cusios, tutor, cu
waidagium] In old law. Guidage or retor.] A keeper or protector; one who

conduct; the compensation given therefor. has the charge or custody of any person or
That which is given for safe conduct thing. Cowell. Spelman, vocc. Guardia
through anothor’s territory.
Spelman. nus, Gmrdia.
Proteus.
GUADIA, Wadia. L. Lat. In old Euro

pean law.
Leas.
A custom.

A pledge.
Spelmen.

Spebnam

In a stricter sense, one who has or is en

titled to the custody of the person or pro

Ualv. perty of an infant; answering to the tutor
and curator of the civil law. Cowell, voc.
Gardeyne. 1 Bl. Com. 460.

GUA
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GUARDIAN BY NATURE. The fa all courts having chancery or equity powers,
ther, and, on his death, the mother of a as orphans’ courts, surrogates’ courts, courts
child. 1 Bl. Com. 461. 2 Kent’s Com. of probate and the like. Id. ibid. note.
219. This guardianship extends only to See United States Digest, Guardian and
the custody of the person of the child, to Ward.‘
the age of twenty-one years.’ Id. ibid.
GUARDIAN AD LITEM. A guar
Sometimes called natural guardian, but dian appointed, by a court of justice to

this is rather a popular than a tee 'cal
mode of expression. 2 Steph. Com. 37.
Guardianship by nature, in the correct and
technical meaning of the term, is that which

prosecute or defend for an infant, in any
suit to which he maybe a arty. - 2 Steph.
Com. 342. Most common y appointed for
infant defendants; infant plaintiffs gene

See Next
belongs to the ancestor in respect of his rally suing by next
heir apparent,'male or female. Id. ibid. friend, Prochein ami. This kind of guar
Harg. C0. Litt. Notes 63--71, lib. 2.
dian has no right to interfere with the in
GUARDIAN FOR NURTURE. The fant’s person or property. 2 Steph. Com.
father, or, at his decease, the mother of a 343. See Ad litem.

child. 2 Steph. Com-338. This kind of
GUARDIAN (or GARDEYNE) DE
guardianship extends only to the person, L’EGLISE. L. Fr. A churchwarden,
and determines when the infant arrives at (q. v.) Cowell.
the age of fourteen. Id.
2 Kent’s
GUARDIAN or GARDEYNE) OF
Com. 221. 1 Bl. Com. 461. Supposed THE PEACE.
ee Conservator of the
to be obsolete in the United States. 2 peace.
Kent’s Com. ub. sup.
GUARDIAN OF THE CINQUE
GUARDIAN IN SOCAGE. A spe PORTS. See Warden of the Cinque Ports. _
cies of guardian who has the custody of
GUARDIAN OF THE POOR. An
the infant’s lands as well as of his person, oﬁicer appointed, in England, to act in lieu
until the age of fourteen. This kind of of an overseer. Whar-ton’s Les.

guardianship s rings wholly out of tenure,
GUARDIAN OF THE SPIRITUAL
and applies on y to lands which the infant TIES. [L. Lat. custos spiritualiurm] In
acgnires by descent. By the common law, English ecclesiastical law. The person to
it evolves to the next of blood to whom whom the spiritual jurisdiction of a diocese

the inheritance cannot possibly descend, is committed, during the vacancy of the
and for this reason it is supposed’ that it see. Stat. 25 Hen. VIII. 0. 21. Oowell.
can hardly be said to exist in this country. Blount. Termes de la. Leg.
1 Bl. Com. 461, 462. 2 Staph. Com. 338.
GUARDIAN OF THE TEMPORAL

TIES. [L. Lat. custos temporaliu-m.] In
GUARDIAN BYw STATUTE, or Tes English ecclesiastical law. The erson to
tamentary Guardian. A guardian appoint whose custody a vacant see or abbey was
a child
by the
or last both
will of
of committed by the king, who, as steward of
I ed
thefor
father,
and who
hasdeed
the custody
2 Kent’s Com. 221, 223.

the goods and proﬁts thereof, was to give
his erson and estate until the attainment an account to the escheator, and he mto
of ull age. This kind of guardianship is the exchequer. Tomlins.
founded on the statute of 12 Car. II. c. 24,
GUARDIANUS. L. Lat. A guar
and has been pretty extensively adopted in dian, keeper, or warden. Spelman, voc.
this country, with the exception of New Guardia. 3 Salk. 176. Guardianus pri
England. 1 Bl. Corn. 462. 2 Steph. Com. sonaz de le Fleet; \Varden of the Fleet.
339, 340. 2 Kent’s Com. 224—226. See 3 How. St. Trials, 11, 12. More commonly
United States Digest, Guardian and Ward. written Gardianus, q. v.)

GUARDIAN BY APPOINTMENT
GUARENTISAR . Garentizare. L.
OF THE COURT OF CHANCERY. Lat. To warrant. Spelman. More com
The most important species of ardian in monly written Warrantizare, q. v.)
modern law, having custody o the infant
GUARNIMENTUM. L. at. [from
until the attainment of full age. It has, in Fr. garnement] In old European law. A
England, in a manner superseded the guar provision of necessary things. Spelman.
dian in socage, and in the United States the A furnishing or garnishment.
guardian by nature also. 2 Steph. Com.
GUARRA. L. Lat. War. See Guerra.
341. 2 Kent’s Com. 226. Under this
GUBERNATOR. Lat. In Roman law.

title are included guardians appointed by The pilot or steersman of a ship. 2 Peters‘

GUE
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Adm. Dec. Appendix, lxxxiii. Molloy de night, in order to create the relation or
constitute himself a guest.
Jar. Mar. 243.
GUERPI, Guerpy. L. Fr. Abandoned;
GUEST TAKER, or GIST TAKER.
In old English law. An agister. See
left; deserted. Britt. c. 33.
GUERRA, Guarra, Gwerra, Werra. L. Agistator.
Lat. [from Sax. gar, a weapon.] In old
GUET. In old French law. Watch.
.
English law. War, either public or private. Ord. Mar. liv. 4, tit. 6.
Spelman, voc. Guarra. In tempore guer
GUIA. Span. [from Lat. via
In
nz ; in time of war. Mag. Chart. 1 Hen. Spanish law. The right of way for narrow
III. e. 34. The charters of John, (0. 41,) carts. White’s New Recap. b. 2, tit. 6,§ 1.
audof 9 Hen. IH. Sc. 30,) have gwerrae. Called oarrera. Id. note.
Si tempore guerrae ilata fuerit rriolentia,
GUIDAGE, Guydage. [L. Lat. gui
statim post guerram reclamet, &c. if the dagium. ' In old law. That which was

given for safe conduct through a strange
diately after the war he may reclaim, &c. territory, or another’s territory. Cowell.
Bract. fol. 16 b. See Feud. Lib. 2, tit. 27,
The oiﬁce of guiding of travellers through

violence was offered in time of war, imme

§ 18; tit. 28, § 1.
GUERRE, Gm-re, Gwer, Gere.

L. Fr.

War. Kelham.
GUERROIER, Guerrg/er. L. Fr. To
w e war; to 0 to war with. Kelham.
UERRIN S. L. Lat. [from guerra,
war.] Of, or relating to war; warlike; at
, war; hostile. Spelman, voc. Guerra. Mag.
Cart. 1 Hen. III. c. 34. The charters of
John, (0. 41,) and of 9 Hen. III. (c. 30,)
have guerriva in this passage.
Tempus guerrinum ; time of war. Fleta,

dan erous andnnlmown ways. 2 Inst. 526.
UIDON. An old French work on in
surance, more commonly known as Le Gui

don, ( . v.)
GIIIFARE. Guiphare, Huif'are, Wi
fare. L. Lat. and Lomb. In Lombardic
law. To take possession or seisin of land,

by ﬁxing a staff in it, or making use of any
other symbol of the act. Spelman.

GUILD.
Lat. gilda.] A company
or co oration. See Gild.
GU
HALL. The hall or place of
lib. 5, c. 14, § 4.
meeting of a guild, or gild. See Gild
GUEST. [Sax. gest, gust] A lodger halla.
or stranger in an inn. Jacob.—A traveller
The place of meeting of a municipal cor

or wayfarer, who takes temporary lodgings
at an inn.‘ To be a guest, a person must
be a traveller ; an inhabitant or townsman
who resides permanently at an inn, is a
boarder. Redﬁeld, C. J. 26 Vermont R.
343. See 26 Alabama R. 377. Gold
thwaite, J. Id. 378.

poration. 3 Stepk. Corn. 173, note. The
mercantile or commercial gilds of the Sax

ons are supposed to have given rise to the
present municipal corporations of England,
whose place of meeting is still called the
Guildhall. Id. ibid.
GULD. Sc. In old Scotch law. A
One becomes a guest, by going to an inn noxious herb growin among corn. Skene

for mere tempora

refreshment, either de Verb. Sign. voc. aneleta.
5 Bar
GULE OF 'AUGUST.
Lat. gula
bour’: R. 560. The length of time he re Augusti ,' L. Fr. goule de August] In old
mains at the inn is not important, if he re‘ English law. The ﬁrst of August; the
main there in the transitory character of a same with St. Peter’s day ad vincala. Stat.
guest. Redﬁeld, C. J. 26 Vermont R. 332. Weslm. 2, c. 30. Stat. 27 Edw. III. st. 3.
As to the liability of an inn-keeper for the Spelman. Cowell.
_
GURGES. Lat. In old English law.
goods of his guest, see 2 1Ient’s Corn. 592
A gulf, or deep pit of water. (70. Litt. 5 b.
-597, and notes.
In the case of McDaniels 11. Robinson, The same, according to Lord Coke, with a
(26 Vermont R. 316,) it was held that the gors, or wear; in Domesday, guort or gort.
relation of guest is created by a person’s Id. ibid. A place for taking ﬁsh. Reg.
putting his horse at an inn ; and it will be Orig. 103 b. F. JV. B. 95 A. Vaugh.

food or drink.

5

erm R. 273.

extended to all his goods left at the inn,

108.

GUST, Gest. Sax. [Lat. hospes.] In
by his taking a room, and taking some of
his meals at the inn, and lodging there a old English law. A guest; a person who
portion of the time. And that it is not lodged a second night with another was so
necessary that the traveller should take all called, among the ancient Saxons. Item
his meals at the inn, or lodge there every secundam antiquam consuetadirwm,diei po

(7°°)

GWA

GT7

terit defamilia alicujus qui hospitatusfue rigge of their ten:int’s daughtersr or other
rit cum alio per tres noctes, quia prima. nocte wise on their committing incontincncy.
dici poterit zmzntb, secunda vero gust, tcrtia Uowell. Blount. See jlarcket, Lairwile.
GVVALSTOVV.
[from gzcal, a
node,
also, according to an
cient custom, it may be said of the family gallows, and stow, a place; L. Lat. gwal
of one who has been lodged with another stowum.] In old English law. A place

for three nights, that on the ﬁrst night he of execution, (locus occidendorum.)

LL.

may be called uncuth, (unknown.) on ‘the Hen. I. c. 11. Spelman.
GWAYF-.. The same as
(q. Y.)
second night gust, (or guest,) on the third
night, hogohenehyne, (a domestic, or one of Par. Ant. p. 196. Cowell.
. GWELI. Brit. A gavel 'or well. 13
the household.) Brant. fol. 124 b.
.
GUTI, Jutce. L. Lat. Jutes; one of Hm; (I; IV. 521.

the three nations who migrated from Ger
many to Britain at an early period. ' Ac

cording to Spelman, they established them

GVVERRA.
law.

War.

L. Lat.

In old English

See Guerra.

GYLOUR.

L. Fr.

A deceivcr.

Fe!

selves chieﬂy in Kent, and the Isle of Aasavar, § 16.

Wight.

GYLTWITE.

Sax.

In

Saxon

law.

GUTPER. [ L. Lat. gutturm] The di A ﬁne, compensation or amends for a tres
minutive of a sewer. Callie on Sewers, pass or fraud. Oowell. Bloamt.
[80,] 100.
.
GYSARUM. In old Scotch law. A
GUTTURA. L. Lat. In old Engglish hand-axe; Skene de Verb. Sign.
law. A gutter, or drain. Reg. Orig.
GYVU, Gyu, Gieu, Geu. L. Fr. A
Jew. Et qe nul Gyvu, de ceojour on own! ,
104 l).
GWABR MERCHED. Brit. Maid’s and that no Jew, from this day forward.
fee. A payment or ﬁne made to the lords Provis. de Judaismo, 53 Hen. III. Blmmt.
of some mnnors in England, upon the mar
\
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